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PREFACE. 


To  the  many  existing  works  on  the  Law  of  Notes  and 
Bills,  I  have  added  another,  in  which  I  endeavor  to  cover 
a  wider  ground.  1  have  tried  to  present,  in  the  text, 
every  important  question  in  relation  to  this  topic  which 
hi\a  heen  considered  in  the  courts  of  England  or  any  of 
the  United  States,  with  the  best  conclusions  I  could  form. 
In  the  notes,  I  have  cited  very  fully  the  castja  hearing 
upon  these  questions,  ■ —  much  the  larger  part  of  them  by 
name,  volume,  and  page  only,  —  that  thosft  who  wish  to 
do  po  may  pursue  the  investigation  through  the  original 
authorities.  I  have  also  quoted,  freely,  apposite  passages 
from  the  most  important  or  instructive  decisions,  with 
the  purpose  of  meeting,  so  far  as  that  is  pos.sible,  the 
growing  difficulty  of  accumulating  in  our  libraries  a  com- 
plete series  of  all  the  published  Reports  ;  a  difficulty 
which  is  BO  great,  and  increases  so  rapidly,  that  it  will 
compel  a  reform.  It  is  not  desirable  that  this  reform 
Bhould  be  accomplished  by  withholding  the  decisions,  but 
by  compressing  them.  Some  of  the  learned  essays  which 
our  Reports  contain  are  very  valuable.  But  it  might  be 
a  benefit  to  the  courts,  to  the  profession,  and  to  the 
community,  if  an  avoidance  of  diffuse  and  discursive 
argumentation  should  give  to  the  decisions  point,  pre- 
cision, and  weight,  and  permit  a  single  volume  to  contain, 
and  to  express  distinctly,  all  the  law  which  must  now 
be  sought  in  very  many,  with  much  labor,  and  some- 
times imperfect  success. 

T.  P. 

Cambridcb,  September,  1SS2. 
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PBEPACE  TO  SECOND  EDITIO]!^. 


In  this  edition,  the  whole  work  is  brought  down  to  the 
present  day ;  many-  alterations  and  additions  made ;  and 
from  the  many  cases  which  have  been  decided  in  England 
or  this  country  since  the  former  edition,  nearly  three  hun- 
dred which  modified  the  law,  or  gave  to  it  useful  illustra- 
tion, or  determined  new  questions,  are  now  quoted  from  or 

cited. 

T.  P. 
GaubbiDOE,  Flbraary,  IST4. 
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NOTES    AND    BILLS. 


CHAPTER    I. 

OP  THE  OBIQm  Aim  FUNCTION  OF  NOTES  AND  BILLa 

The  origin  of  negotiable  bills  of  exchange  is  not  certaiulj 
known.  It  has  been  much  disputed  in  what  ages  and  among 
what  nations  thej  arose.  But  the  opinion,  or  rather  the  con- 
jecture, of  some  writers,  that  thoy,  or  instruments  very  like 
them,  were  known  among  tiie  Romans  and  Grecians,  has  been 
shown  to  be  without  foundation.  It  is,  however,  certain,  that 
such  a  transaction  as  a  request  bj  A  in  Borne  that  B  in  Alex- 
andria should  pay  to  0,  on  A's  account,  the  money  which  B 
owes  A,  must  hare  been  not  uncommon  ;  for  if  there  was  com- 
merce, there  was  foreign  indebtedness,  and  it  must  sometimes 
have  happened  that  in  this  way  a  foreign  debt  could  be  paid 
with  equal  conTeaience  to  debtor  and  creditor.  Indeed,  bath 
Cicero  (a)  and  Isocrates(6)  refer  to  such  cases.  Moreover,  many 
of  the  principles  of  the  civil  law  in  relation  to  novation,  delega- 
tion, and  subrogation  are  quite  analogous  to  those  wbiclt  now 
constitute  the  law  of  negotiable  paper ;  and  for  this  reason  it 
may  seem  more  strange  that  nations  possessing  so  much  com- 
merce and  civilization  as  Greece  and  Some,  did  not  go  so  far 


(a)  Spirt,  ad  Alt,  ziL  »,  ti.  U. 
ft)  T(»aw:m«&.    I«>c.,  p.  170  (IT). 
Vol.  L— a 
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as  to  inieni  and  use  negotiable  paper.  But  the;  did  not.  Bills 
of  ezchant^,  which  at  first  were  not,  so  far  as  our  evideuce 
extends,  negotiable,  were  in  use  in  Venice  in  1272,  for  a  law 
of  that  dnte  refeiH  to  them.  There  aro  traces  of  them  a  litUe 
earlier;  and  the  different  theories  which  ascribe  their  origin  — 
always  on  Bome,  but  never  on  certain  evidence  —  to  the  Jews 
when  oppressively  expelled  from  their  homes,  to  the  Lombards 
ivhen  driven  from  one  country  to  another  for  usury,  or  to  tlie 
Guelphic  Florentines  when  exiled  from  Italy  by  the  Ghibellines, 
all  concur  in  proving  that  tliey  were  in  use  among  the  com- 
mercial nations  of  Europe,  and  especially  along  the  slioree  of 
the  Mediterranean,  about  five  centuries  ago,  and  that  they  were 
then  of  recent  introduction,  (c) 


(c)  Mr.  Oeddie,  in  tiis  Historical  View  of  the  Lsw  of  Mmiiinie  CommerM,  exatakM* 
tbii  queatJoD  vilh  hii  acciulouiHl  thoroaf(haeu  and  ability,  aad  conrludca  thnt  billa 
of  exrhange  were  tint  used  bj  the  Campsores  or  money-lendera  at  the  bin  of  the 
nrelfth,  thirteenth,  and  fanrtcenlh  centuriei.  He  reroaiki  u  (blloiri :  "  Along  with 
liie  doaleni  in  other  mcrch&ndiio,  the  monej-dealcr  repaired  with  bia  commoditj  to  the 
itAtod  fain  established  orer  Europe ;  and.  aa  his  eomtnodiCj  waa  in  conatant  and  ani- 
veraat  demand,  he  became  a  person  of  consequence  at  the  fair.  Aa  bia  monej.tabie 
WM  neceBsarj  for  the  accoiDinodation  of  all  the  other  dealers,  he  had  ■  pccnliar  claim 
lo  the  protection  of  the  government  nnder  whose  aathoritf  the  fair  was  held.  Like  the 
other  merchanta  who  disposed  of  their  goods,  he  was  equally  if  not  moto  entitled  to  ob- 
tain  a  docament  of  the  debt  contracted  to  bim,  under  the  seal  of  llie  fair,  and  clothed 
with  all  the  privileges  enjoyed  by  the  creditor  under  its  peculiar  jurUd I dion.  For  the 
money  so  advanced  by  him,  it  generally  anited  the  merchant  whom  he  accommodated 
to  give  or  transfer  to  the  money^dcalor  some  of  thcae  docomentu  of  debt  wliich  he  had 
recGived  from  Olhcr  merchants  for  the  goods  he  had  brought  to  and  sold  at  the  bir. 
To  the  money-dealer  this  waa  also  dcairable,  as  affording  a  double  aecurily  for  the 
money  he  advanced  and  the  credit  be  gave ;  and  the  document  of  debt  tlins  trans- 
ferred, for  «  fertain  sum  advanced  in  cash  by  a  money-dealer  at  a  fair,  specifying  a 
particular  p.^-day  at  a  subsequent  fair,  to  be  kept  either  in  the  same  or  in  ■  distanl 
town,  and  aider  the  peculiar  jurisdiction  of  the  &ir,  containing  a  wamU  ibr  arreating 
the  pcraon  of  the  debtor  who  ihould  fait  in  making  payment,  combine*  all  the  enen- 
tiala.  and  obviously  presents  the  model,  of  our  modem  bill  of  exchange.  The  precise 
em  of  that  most  useful  invention  does  not  appear  to  have  been  exactly  ascertained ;  but 
thnt  it  originated,  in  the  manner  we  have  just  seen,  in  the  usages  and  customs  observed 
and  in  the  regulations  adopted  at  fairs,  thim  considerations  of  general  security  and 
convenience,  there  is  every  nason  to  believe.  And  after  it  was  once  eslablisbcd  upon 
a  small  scale,  the  utility  and  convenience  of  the  inventioE  behooved  gradually  to  lead 
(O  its  more  extensive  ndoplion,  particalarly  in  foreign  and  maritime  commerce.  In. 
deed,  it  seems  probable  that  bills  of  exchange,  such,  or  nearly  such,  as  wa  have  at 
present,  first  came  into  general  use  in  the  conrie  of  the  extended  commerce  carried  on 
by  Ihe  maritime  cities  of  Italy,  and  of  the  south  of  France  and  Spain,  nndiT  their  com- 
paratively firee  and  wctl-adminiitercd  govemmeiita.  Weber,  in  liiq  Kiccnlie  tult'  Origlne«. 
*nl]>Nata[»delContrattodi  Cambio,  published  at  Venice  in  ISIO  state*  positively  that 
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These  fiicts  have  an  interest  far  beyond  that  which  may  be 
felt  only  by  the  historian  or  antiquary.  For  If  they  help  ue  w 
understand  the  reason  why  this  most  useful  invention  was  made 
at  that  period,  luid  was  not  made  before,  they  may  also  assist 


nch  docamenti  were  in  use  at  Venice  in  1171  ;  and*  Ibv  of  Venice  of  ISTS  clearly 
deaignMca  bilU  of  exchange.  The  anpabliehed  acatata  of  Arignon,  oF  1  Ii43,  conuini 
a  paragraph  entitled  De  Litleris  Cftmbii ;  a  atatute  of  Maneilleg,  dated  1353,  preseau 
erident  traces  of  them  ;  and  a  transaction  of  thin  descriptioti  is  attested  bj  a  docaraenl 
of  ISAG,  relatiTc  to  England.  Further,  in  his  Collecdon  Diplomatica,  Don  Antonio 
Cspman;  has  discovered  and  i«corded,  in  the  middleofapoblic  authentic  instniment, 
die  following  copj  of  a  bill  of  exchange,  dated  2Sth  April,  1404,  drawn  by  a  tDerchant 
m  Brogei  upon  a  mercantile  company'  in  Barcelona,  which  approachee  pretty  much  to 
the  preuDt  form,  and  shows  that  snch  negotiable  docameata  were  then  iti  freqaent 
use:  'Al  noma  di  Dio,  Amen.  A  di  Aprils  xxriii,  1404.  Pagata  per  qaesia  prima 
di  camb.  k  asaoia,  k  Pietro  Gilbeno  e  PieCro  OtiTO,  scnti  mille,  a  sold.  x.  Barcelonesi 
per  Kuto:  e  qnali  acnci  mille  iono  per  cambio  che  con  Giovanni  Colombo,  a.  Oivssi 
xxii.  deftvtso  per  tcato,  et  Pon.  a  uoslro  eoata;  etChtiato  rigaardi,  (SnbtuB  vera 
eraC  >CTiptuni.]  Antonio  qaart.  Sab.  di  Brngis.'  Ic  seems  idle,  themfore,  (o  look  for 
tbe  origia  of  these  negotiable  docnmenti  in  any  particalar  event,  occurring  in  any 
panicalar  cotmtry ;  as  Honteaqnien  seems  to  have  done  In  the  expnlsioo  of  the  Jewa 
(lom  Fnoce,  in  1181,  by  Philip  Angustos,  sccordini;  to  tbe  story  first  told,  it  is 
believed,  by  Cleirae,  in  his  Us  eC  Contnmes  de  la  Met.  It  is,  no  donbi,  tme,  a» 
observed  by  H.  Nongtiier,  the  latest  Frendi  writer  on  the  sntgert  (1^39),  that  there  is 
a  distinction  between  the  canse  or  occasion,  and  the  foct  or  event,  of  the  ii 
bills  of  exchange ;  ^t  if  ws  inquire  what  caose  has  led  to  Che  inventio 
answer  is,  tbe  necessilies  of  commerce;  bat  that  if  we  Inqnire  who  were  thi 
in  what  position,  and  by  whom,  these  necessities  were  most  strongly  felt,  and  what  . 
person  or  persons,  experiencing  the  urgency  of  these  necessities  in  the  most  lively 
manaer,  prodnced  the  thing  invented,  it  wonid  be  absurd  to  call  the  extension  of 
commerce  the  inventor;  for  this  wonld  be  to  confonnd  the  mover  (nwteur)  with  the 
sgent.  It  is  also  highly  probable  that  the  Jews,  being  in  these  ages,  as  we  have  seen, 
Dm  chief  eamptorti  or  mone^-lenders,  persecuted  firom  mistaken  religions  views,  and 
on  acronDt  of  their  alleged  pecnniary  extortions,  scuteind  over  the  Eoropean  king- 
doms, ret  in  a  manner  forced  to  keep  np  a  pretty  constant  commnnication  with  each 
other  clever  and  acute  natnrally,  and  comparatively  skilful  in  such  business,  from 
having  been  trsiaed  to  it  for  generations,  were  really  Che  lint  inventora  of  bills  of 
ext4iange  in  a  rnde  state.  But  that  they  made  the  discovery  or  invention  at  ibe  precise 
lime,  and  solely  in  consequence,  of  their  expnlsion  from  tbe  kingdom  of  France  by 
l^ilip  AngnstuB,  is  not  very  likely  In  the  circumstances,  does  not  appear  to  be  proved 
by  any  contemporary,  or  neariy  contemporaiy,  authority  or  docnment,  or  by  any  other 
authority  than  the  statement  of  Cleirae,  in  1661,  made  nearly  five  hundred  years  after 
the  alleged  event,  and  which  seems  to  have  been  repealed  by  subsequent  French  writers 
without  much  further  investigation." 

Borne  (Hist.  Eng.,  ch.  12)  states,  that  in  the  year  195B  the  Bishop  of  Hereford,  being 
U  Rome  as  deputy  from  the  English  Church,  in  order  to  replenish  tbe  Pope's  exhnuslcit 
trcMury  and  pay  the  debt  of  Henry  III.,  drew  hills  of  different  values,  but  amounling 
in  all  to  15O,S40  marks,  on  all  the  bishops  and  abbots  of  the  kingdom ;  and  gmnU'd 
these  bills  to  lUtian  merchants.  His  authority  is  the  Hiiloria  Major  of  Matthew  Pari*, 
pp.  61S,  638  (edit.  I'tO,  pp.  910,  911,  9U),  and  the  Qtrm.  ThomM  Wykes  (Vol- 
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U8  Id  comprehending  the  exact  purpose  which  Ihey  were  in- 
tended to  accomplish,  and  tlie  function  the;  do  in  fact  per- 
form, and  thus  the;  wilt  aid  us  in  discovering  the  true  prin- 
ciples of  the  law  in  relation  to  them  ;  for  these  must  necessarily 
be  such  as  will  promote  that  purpose  and  function. 

Tlie  views  which  we  entertain  on  this  subject,  and  have  briefly 
intimated  elsewhere,  are  these.  We  consider  that  some  exchange 
of  commodities  must  have  existed  among  men  as  soon  as  society 
existed ;  for  one  of  the  objects  for  which  society  was  formed,  and 
one  of  the  influences  wliich  held  it  together,  must  have  been  the 
facility  which  it  afforded  its  members  to  make  their  superfluities 


nma  S  in  Oale'i  HiitoruB  Ao^caon  Scriptorei  Quinqns,  VoL  S).  W;^e*  pati  thii 
tnmioetioa  ia  the  jear  1360.  Bat  neither  Wjkei  norPnrii  nmotmiin  coDaidering 
th««e  bills  u  BDjihing  more  tban  lettere  directing  the  pBymuit  ot  moiwT  "  tali  et  tali 
wtrattari  Senaai  ouf  flonntiito."  That  given  bj  Fans  differa  entirely,  in  form,  from 
the  old  bills  referred  to  by  Capmany  and  Amolde,  and  from  bUls  now  in  nie;  bat  in 
nature  and  quality  i(  perbapi  the  Mroe,  bat  not  negotiable.  Macpheraon  (Aanala  of 
Commerce,  Vol.  1,  p.  40S),  referring  to  the  same  occnrrence,  iay»;  "  Thoagh  the 
excellent  accommodation  of  remittiDgDionefbj  bills  of  exchange  waa  probably  known 
long  before  this  time  in  Italy  and  all  other  countries  in  whii^h  there  wae  any  comtnereo, 
(here  ii  Dot,  I  believe,  any  expreM  mention  of  them  («o  little  attention  did  historiani 
pay  to  matters  of  real  utility  and  importance)  till  a  very  extraordinaij  and  infomoni 
occasion  connected  them  with  the  political  events  of  the  age." 

In  Anderson  on  Commerce,  Vol.  1,  p.  171,  bills  of  exchange  ara  said  to  be  referred 
to  by  a  charter  of  Hamburg  in  II BS,  and  to  have  been  at  that  time  "  very  new  in 
Enrope."  In  1307  Edward  I.  prohibil«d  the  payment  of  tithes  to  ttie  Pope  in  coin  or 
bullion,  bat  directed  that  the  sums  raised  should  be  delivered  to  merchants  in  England, 
to  be  remitted  to  the  Pope  "per  eiam  tainlai."  And  by  act  of  Parliament,  in  13B1, 
reciting  the  great  mischief  which  the  realm  sofibred  because  gold  and  silver,  money, 
plate,  jewels,  &c,  were  carried  out  "so  that,  in  effect,  there  is  none  thereof  left,"  it  Is 
enacted  that  no  moneys,  plate,  &c  shoold  be  sent  beyond  sea,  and  no  payments,  other 
than  salaries  to  the  king's  officers,  made,  except  bj  bills  of  exchange,  upon  the  oatii 
of  the  merchant  exchanging,  and  at  the  spedal  license  of  the  king.  Upon  which  the 
author  observes  :  "This  act  too  plainly  shows  how  little  the  trade  and  nature  of  ex- 
change by  bills  was  then  understood  in  England ;  though  long  before  this  time  iu 
bmiliar  use  in  the  free  cities  of  Italy,  in  the  Netherlands,  Hamburg,  &a.  So  incon- 
siderable then  were  our  foreign  commercial  dealings."    Id^  pp.  214,  373,  374. 

Hacphereon,  in  his  Annals  of  Commerce,  Vol.  1,  p.  S67,  states  as  follaws  :  "1 502, 
January  6th.  King  John,  having  occasion  to  send  two  agoiis  to  Rome,  where  no 
basiness  could  be  forwarded  wiihont  money,  ^mished  tiiem  with  a  letter  addressed  to 
all  ntrdianlt,  whereby  he  bound  himself  to  repay  the  sums  advanced  to  hi*  agents,  &c., 
at  such  lime  as  should  be  agreed  upon,  to  any  pertm  presenting  his  letter,  together 
with  the  acknowledgment  of  his  agents  for  the  sum  received  by  them."  He  is  said  to 
have  repeatedly  praetiied  the  tame  method,  and  an  earlier  instance  la  reftared  to. 
His  authority  is  Prynne's  Hist,  of  King  John,  pp.  G,  1 1 . 

The  following  l^end,  laya  Hr.  Jidinson  (Law  of  Bills  of  Ex.,  Loudoi,  1S39*  ttai 
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supply  their  wants.  How  long  this  state  of  things  continued,  or 
Low  long  this  interchange  was  effected  by  means  of  barter  alone 
wo  do  not  know,  because,  at  the  beginning  of  recorded  iiistory, 
we  find  money  in  use  among  men.  This  was  a  great  step  in  ad- 
vance. Sometliing  wati  found  to  represent  all  other  things  in  this 
business  of  interchange.  The  articles  originally  used  for  this 
purpose  were  two  metals,  so  genei'ally  found,  and  in  such  quan- 
tities, as  to  be  sufficient  for  the  purpose,  and  yet  not  found  with- 
out an  expenditure  of  time  and  labor  which  would  prevent  them 
from  becoming  too  common,  and  would  thus  impart  to  them  a 
sufficient  value.     And  the  experience  of  all  subsequent  ages  has 


Willi  ftU  gitifitf,  be«  addaced  to  proire  that  bills  of  ntthinge  wen  a>«d  in  the  foanh 
eeonuy:  "  Tba  philoeo]dier  Sjnesini,  mnerwards  Bishop  of  Ftolcmsl),  aboat  110,  hav- 
ing conrened  a  pagan  philoiopher,  ETagrius  of  Cjrene,  to  Chris Lianitj,  the  conT«rt 
■con  afterward!  brought  to  Sjitesins  three  hundred  piecra  of  gold  for  the  poor,  re- 
qaeatiDg  a  bill,  aader  hii  haad,  that  Christ  aboald  repaj  it  him  in  another  world,  with 
which  SjDesiiu  complied  j  and  not  long  after,  ETBgriaB  being  aboat  to  die,  be  directed 
ihtj  hitl  to  be  deposited  io  his  coffin.  Soon  after  hia  death,  he  appeared  in  a  Ti«ion  to 
-  bit  friend  the  Bishop,  and  told  him  to  corne  to  his  grarc  and  take  his  bill,  which  upon 
BjTiesini  doing,  he  fonod  hia  bill  in  the  hand  of  the  corpxe,  wiih  this  rvoiipt  written 
opoD  it:  'I,  EToicriai  the  philosopher,  salute  thee,  moat  holj  Bishop  Synesins.  1 
hkTe  receired  the  debt  which  in  this  paper  is  written  with  thr  own  handwriting.  I  am 
satisfied,  and  have  no  lawful  claim  for  the  gold  which  I  gave  to  thee,  and  b;  thee  to 
Christ,  oar  Qod  and  Savioar.'  Good  Rii-hard  Baxter,  when  commenting  upon  this 
■uarrelloas  story,  which  he  evidently  believed,  very  gravely  remarks  r  '  If  any  be 
canseleaily  incredulons,  there  are  surer  argamenls  which  we  have  ready  at  hand  to 
convince  him  by.' " 

Tiic  following  (bnn  of  bills  in  use  abont  the  year  1 500  In  England  is  taken  by  Mr. 
JohosoD  from  the  Chronicle  of  Richard  Amolde  ;  "  Be  it  knowen  to  all  M*.  y*  I,  R.  A. 
Citeien  and  Habd'.  of  Loadon,  have  ress'.  by  Exchange  of  N  A.  Mercer  of  the  same 
Cite  XX.  IL  St)  whiche  twenty  Fondu  St.  to  be  payed  id  the  sayd  N.  or  to  the  Bringei 
of  this  Byll,  in  Synjilen  Mane  nem  romyng,  for  VI.  'a  viij.  A'  st  ]  IX.  a.  iiij.  g.  til] 
Money  Cnrrant  in  the  Bayd  Marte  ;  and  yf  ony  dcfaut  of  pnycmcnt  be  at  the  Day  In 
olle  or  ony  part  y*rof,  that  I  promyse  to  make  good  all  Coeies  and  ei^thei  that  may 
growe  thraty  for  dcfaute  of  payement,  and  hereto  1  bynde  mo  myn  ExecnlontB  and  all 
■ny  Ooodis  wheresoever  they  may  be  founde,  in  Wytnesao  whereof  I  have  written  and 
tealyed  tbii  Byii,  the  X  Day  of  Marche  A*  Dni.  MCCCC.  &c."  Mention  ia  made 
sf  "  letteret  d'eschange,"  in  stai.  3  Kich.  n.  e.  3  (I37SJ.  The  Hrat  reported  case  is 
Martin  v.  Bonre  (I  Jac.  1),  Cro.  Jac.  6. 

See  farther  upon  this  point,  3  Kent  Com.  Tl,  72;  Story  on  Bills,  jt  3-11  ;  Chilty 
jn  BillB,  pp.  10,  H;  Glen  on  Billa,  pp.  1-9;  Polhicr,  La  Traita  dn  Contrnt  de 
Change,  Pailie  1.  chap.  1  ;  Montesqniea,  Spirit  of  Laws,  B.  xxi.  chap.  SO ;  MoUoy, 
De  Jure  Marit.  et  Mav.,  B.  2,  chap,  10 ;  Andenon  on  Commerce,  Vol.  I,  pp.  !04, 3U, 
411,422;  Macphenon'i  Annals,  Vol.  t,  pp.  399,  474,  S7i,  !>92,  602,  61S  ;  Haltam'a 
Intr.  to  Lit  of  Bnnpe,  Vol.  I,  p.  68,  note;  Smith's  Wealth  of  Nations,  Vol.  1, 
*.3S. 
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pi-OTad  tiiht  the  selection  was  either  very  fortun&te  or  very  wise, 
for  gold  and  diver  have  remained  to  tliis  day  tlie  most  universal 
and  the  most  adequate  representatives  of  all  property.  From 
the  earliest  iotimationB  it  may  be  inferred  tliat  these  metals  were 
first  used  as  a  medium  of  exchange,  by  weight ;  but  anatlier  step 
was  taken  at  a  period  so  remote  tliat  we  have  do  certain  knowl- 
edge of  it,  and  then  tiiey  were  coined  into  money. 

Tltis  instrument  of  commerce  answered  all  the  purposes  for 
which  it  was  wanted  for  many  ages.  It  satisfied  all  the  require- 
ments of  social  life,  and  of  commerce,  through  the  early  Eaetem 
empires,  and  tboee  of  Greeoe  and  Rome.  It  is  said  that  some  kind 
of  paper-money  was  used  in  Tartary,  or  China,  or  Japan,  a  thou- 
sand years  ago;  but  little  is  known  about  tbb.((f)  In  Europe, 
gold  and  silver  money  were  the  only  circulating  medium,  and  were 
sufficient;  but  five  or  six  hundred  years  ago  the  discovery  was 
made  of  a  new  circulating  medium,  of  which  it  is  the  characteristic 
quality,,  that  it  represents  that  which  represents  everything  else. 

The  use  of  money  enlarged  human  intercourse,  or  so  much  of 
it  as  may  be  included  in  the  widest  sense  of  tlie  word  commerce. 
It  made  interchanges  possible  and  easy,  which  would  otherwise 
have  been  very  difficult,  if  not  impossible.  We  cannot  imagine, 
for  example,  the  whole  commerce  of  Greece  and  Rome,  or  a  liun- 
dredth  part  of  it,  carried  on  by  actual  barter  of  commodities. 
Precisely  in  the  same  way,  the  invention  and  use  of  paper  to  rep- 
i-esent  money  gave  a  new  enlargement  to  commercial  intercourse, 
and  greatly  increased  its  facilities  and  its  possibiUties.  For  we 
could  not  now  suppose  the  commercial  intercourse  between  Amer- 
ica and  Europe,  ;for  example,  to  be  carried  on  wholly  by  actual 
exchange  of  the  precious  metals,  —  as  must  be  the  case  if  bills 
and  notes  were  abandoned,  —  witliout  a  cost  and  hindrance  which 
would  be  fatal  to  a  very  large  part  of  it. 

The  invention  and  use  of  money  conferred  upon  mankind  the 
vast  benefits  which  have  ever  flowed  therefrom,  because  money 
represented  all  other  commodities,  and  for  no  other  reason  what- 
ever. He  who  had  any  superfluities  on  hand  was  no  longer 
obliged  to  talie  the  trouble  of  storing  them  and  the  risk  of  their 
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destruction,  or  to  save  them  by  exchanging  them  for  tiie  super 
fluities  of  some  accessible  ueighbor,  whether  these  were  precisely 
what  he  wanted  or  not.  For  now  he  might  sell  his  superfluities, 
and  tlieir  value  was  then  invested  in  sometliing  easily  preserved, 
and  which  could  always  be  exchanged  for  the  very  article  he 
wanted,  aB  soon  as  he  found  it  witbiu  his  reach.  But  after  a 
time,  this  exchange  was  to  be  made  in  such  quantitieB,  and  at 
such  distauces,  that  it  cost  too  much  In  time  and  trouble  to  be 
profitable;  and  here  is  a  natural  limit  to  commerce  by  mere 
money,  which  seems  to  have  been  reached  by  the  nations  of  Eu- 
rope some  few  centuries  ago.  Beyond  this,  therefore,  it  is  plain 
that  commerce  could  not  have  grown,  unless  new  facilities,  by 
means  of  new  iustruments,  had  been  provided  for  it ;  and  this 
waa  done  by  the  invention  and  use  of  bills  of  exchange.  Just 
as,  by  the  help  of  money,  a  hundred  oxen  could  he  exchanged 
for  a  hundred  pieces  of  clotb,  at  distances  which  would  have 
made  the  actual  transfer  of  the  oxen  and  the  cloth  too  onerous 
to  be  advantageous,  so  now,  commercial  traoBactions  which  would 
have  required  liu-ge  bags  or  boxes  of  money  to  be  sent  back  and 
forth  at  great  cost,  both  of  time  and  money,  and  with  much 
trouble  and  some  hazard,  can  be  carried  into  full  effect,  with 
equal  promptitude,  safety,  and  facility,  by  exchanging  small  pieces 
of  paper.  And  these  two  inventions,  one  made  at  the  beginning 
of  human  society,  and  the  other  but  a  few  centuries  since,  are 
useful  for  precisely  the  same  reason  ;  money  represents  all  com- 
modities, and  so  prevents  the  necessity  of  an  actual  exchange  of 
commodities  ;  and  bills  and  notes  represent  money,  and  so  pre- 
vent the  necessity  of  an  actual  transfer  of  money. 

Moreover,  as  gold  and  silver  were  first  used  by  weight,  and 
it  was  a  distinct  though  very  speedy  improvement  to  coin  them 
into  money,  so  bills  of  exchange  were  first  used  only  for  the 
beuefit  of  a  specified  payee,  but  were  soon  perfected  into  the 
indispensable  instrument  of  commerce  which  tttbj  now  are  by 
being  made  negotiable.  For  this  adds  an  entirely  new  element 
to  th  ,ir  utility.  By  means  of  indorsements,  which  may  he  ex- 
tended indefinitely,  negotiable  paper  not  merely  makes  money 
m  one  place  or  at  one  tune  become  money  in  another  place  or 
at  another  time,  without  actual  transfer,  and  not  merely  makes 
credit  the  equivalent  of  money,  but  it  represents  and  carries 
with  it  tiie  accumulated  credit  of  all  who  become  parMef  to 
t)ie  paper. 


;vGoo»^lc 


8  NOTES  AND  BILLa  [CH.  L 

We  hate  thus  stated  at  some  length  our  viewa  of  the  purpose, 
or  as  it  migbt  be  called,  in  technical  phrase,  the  final  cause, 
of  tiiQ.  invention  and  use  of  negotiable  paper  m  the  forms  in 
which  it  is  now  commonly  employed,  because  we  believe  that  we 
reach,  in  this  way,  the  foundation  on  which  all  the  principles  of 
law  peculiar  to  negotiable  paper  finally  rest.  For  the  law  exists 
for  the  sake  of  those  interests  which  it  delineB  and  guards,  and 
is  adequate  to  its  object  or  otherwise,  exactly  in  the  proportion 
in  which  it  actually  subserves  or  hinders  the  purposes  of  those 
institutions  or  usages  for  wliich  it  lays  down  the  rules.  In  the 
present  instance,  the  law  of  negotiable  paper  is  what  it  should 
be,  in  the  degree  in  which  it  causes  or  permits  n^otiable  paper 
to  become  that  exact  representative  of  money,  which  such  paper 
was  invented  and  is  used  for.  And  we  shall  be  able  to  see, 
with  great  clearness,  that  the  principles  of  this  law  are  very 
accurately  adapted  to  this  end.(e) 

We  shall  find  it  useful  to  look  at  this  end  and  purpose,  when 
we  are  seeking  to  determine  what  are,  and  what  are  not,  the 
true  principles  of  tliis  law.  And,  perhaps,  if  we  find  rules 
titill  in  force,  or  held  by  one  court  or  another,  which  cannot 
be  regarded  as  well  adapted  to  carry  out  this  representation 
of  money  by  paper,  and  make  it  secure,  safe,  and  effectual,  we 


(«)  The  moat  BDiluog  cbanicterietic  of  moiieg,  b»  dUtiilgaished  from  other  speciea  of 
propcrt?,  U  the  fadlilj  and  freedom  with  which  it  circuialti.  B;  means  of  Ihe  stamp, 
il«  precise  ralue  i»  asccrtafned  by  mere  inspection ;  and,  by  a  rnto  of  law,  which  wo 
■hall  notice  hereafter,  the  poweaBion  of  the  bearer  is  concluiiTS  evidence  of  title,  for 
the  protection  of  those  who  deal  with  h>m  in  good  faith.  Anj  one  talking  it,  theivfore, 
in  the  course  of  business,  need  look  no  further  thnn  to  the  face  of  the  coin  and  iho  pos- 
session of  the  person  from  whom  he  receives  it.  These  are  qualities  which  everj  repre- 
»enlBlive  of  money  mnst  poasesain  order  to  answer  its  purpose  effectually  ;  and  we  shall 
see  that  negotiable  paper  does  possess  them  in  an  eminent  degree.  In  Gibson  a.  MJnet, 
1  H.  Bl  G06,  E\/re,  C.  B,  said :  "  Everything  which  is  necessary  to  be  known,  in  order 
lliat  it  may  be  seen  whether  a  writing  is  a  bill  of  exchange,  and  as  such  by  the  custom 
of  mcrchanlfl  partakes  of  the  nature  of  a  specialty,  and  creates  a  debt  or  duty  by  its 
own  proper  force,  whether  by  tho  same  cnslom  it  be  assignable,  and  how  it  shall  be 
assigned,  and  whether  it  has  in  fact  bean  assigned  agreeable  to  the  cnslom,  appears  at 
once  by  the  bare  inspection  of  the  writing  ;  with  tho  circumstance,  in  Ihc  case  of  a  bill 
pnyabla  lo  bearer,  of  that  bill  being  in  the  possession  of  him  who  claims  title  to  it  Th« 
wit  of  man  cannot  devise  a  thing  belter  calculated  for  circnlation.  The  valno  of  tb« 
writing,  the  assignable  quality  of  it,  and  the  particular  mode  of  assigning  it,  are  created 
and  determined  in  the  orifpnal  frame  and  constitution  of  tho  instrument  itself ;  and  tho 
party  10  whom  such  a  bill  of  exchange  is  tendered  has  only  to  read  it.  need  look  no 
funhor,  and  bos  nothing  to  do  with  any  priTste  history  Cbat  may  belong  to  it." 
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may  be  able  to  discover  that  those  rules  liave  been  brought 
&om  the  commou  law,  where  their  use  and  purpose  wero  very 
diffijrent,  and  have  not  yet  been  moulded  either  by  usago  or 
adjudication,  that  is,  either  by  merchants  or  by  courts,  into  a 
suitable  conformity  with  the  nature  and  objects  of  this  peculiai 
class  of  mercantile  contracts. 

It  is  quite  important  to  remember,  that  it  is  this  element  of 
negotiability  which  makes  a  contract  founded  upon  paper  thus 
adapted  for  circulatiou  ditFereiit  in  many  important  particulars 
from  otlier  contracts  known  to  tho  common  law.  For  this  very 
characteristic  quality  of  negotiability  was  itself  unknown  to  tlia 
commou  law.  A  simple  promissory  note,  or,  in  other  words,  a 
written  promise  to  pay  money,  must  have  been  iii  use  among  men 
almost  as  long  as  the  art  of  writing.  Indeed,  references  to  just 
such  an  instrument  as  this  arc  found  in  the  civil  law.(/)  But 
when  negotiable  promissory  notes  were  first  used,  and  wlien  they 
were  first  recc^iiized,  with  all  the  negotiable  qualities  which  now 
belong  to  them,  by  the  law  of  England,  are  questions  of  consid- 
erable difficulty.  In  1704,  a  Ftatntc  of  Queen  Anne  (g-)  enacted, 
"  That  all  notes  in  writing  tliat  sbull  be  made  and  signed  by  any 
person,  <&c.,  whereby  such  person,  &c.  shall  promise  to  pay  to 
any  other  person,  &c.,  his,  her,  or  tlieir  order,  or  unto  bearer, 
any  sum  of  money  mentioned  in  such  note,  shall  be  taken  and 
construed  to  ho,  by  virtue  thereof,  due  and  payable  to  any  such 
person,  Ac.  to  whom  the  same  is  made  jiayaMe ;  and  also  every 
such  note  payable  to  any  pci-son,  Ac,  liis,  lier,  ur  tlieir  order, 
shall  be  assignable  or  indorsaLilo  over,  in  tho  same  manner  as 
inland  bills  of  exchange  are  or  may  l>o,  according  to  tlie  cus- 
tom of  merchants;  and  that  tlio  [yerson,  Ac.  to  wlmm  such  sum 
of  money  is  or  shall  be  by  such  note  made  payahlc,  sliall  and  may 
maintain  an  action  for  the  same,  in  such  manner  as  he,  she,  or 
they  might  do  upon  any  inland  LiiU  of  cscliangc,  made  or  drawn 
acGorduig  to  tlie  custom  of  merchants,  agaiiis-t  the  person,  Ac. 
who  signed  the  same;  and  that  any  person,  Ac.  to  whom  such 
note  tliat  is  payable  to  any  person,  Ac,  his,  her,  or  their  order,  is 
indorsed  or  assigned,  or  the  money  therein  mentioned  ordered  to 
be  paid  hy  indorsement  thereon,  shall  and  may  maintain  his,  her, 

(/)  Dig.lib.2S,  tit.1,  41.*3;  Dig.  Ub.  3,  tit.  H,  «. 
{g)  3  and  4  Anne,  e.  9. 
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or  tlieir  action  for  such  eum  of  monej,  either  agamst  the  pe'voii, 
&c.  wlio  sigued  such  aote,  or  agauist  aay  of  the  persons  that 
iudoFBed  tlie  same,  in  like  manner  as  in  cases  of  inland  bills  of 


The  preamble  of  tins  statute  recites  as  the  cause  of  it,  Uiat 
promissorj  notes  had  been  lield  not  negotiable.  This  doctrine  is 
generally  ascribed  to  Lord  Holt,  who  is  considered  as  urging  it 
with  much  pertinacity,  against  tlie  wishes  and  opinions  of  his  re- 
luctant bretiiren.  But  it  seems  as  if  he  held  a  promissory  note 
payable  to  order  to  be  non-negotiable  In  form,  but  not  in  sub- 
stance ;  for  he  says,  in  the  cose  of  Buller  v.  Grips, (A)  which  was 
determined  in  1702,  and  to  which  the  Parliament  probably  re- 
ferred especially :  "  If  the  indorsee  had  brought  this  action  gainst 
tlie  indorser,  it  miglit  peradventure  lie  ;  for  the  indorsement  may 
be  said  to  be  tantamount  to  the  drawing  of  a  new  bill  for  so 
mucli  as  the  note  is  for  upon  the  person  that  gave  the  note." 
And  certainly  the  hidorsee  then  would  not  claim  as  assignee  of 
the  note,  but  as  indorsee  under  the  law  mercliaut.  Nor  con  it  be 
said  that  the  statute  of  Anne,  by  the  words  in  the  preamble,  "  it 
hath  been  held,"  i&c.,  affirms  this  to  hare  beeu  tiie  law ;  but  the 
better  construction  may  be,  that  the  Parliament  thought  the  court 
mistaken,  and  hastened  to  prevent  their  erroneous  decision  from 
becoming  law,  by  tlieir  controlhng  statute.  Tliis  view  is,  per- 
haps, supported  by  the  language  used  in  respect  to  Lord  HoU's 
ruling  on  this  point ;  thus,  in  Grant  v.  Vaughan,{i)  Sir  F.  Norton 
and  Mr.  Dunning;  on  belialf  of  the  plaintiff,  remarked,  that  he  ■ 
was  "  peevish  "  ;  and  Lord  Mansfield  said,  "  Lord  Holt  got  into 
a  dispute  with  the  eity_  about  it  "  ;  by  the  city,  meaning  the  mer- 
chants of  London.  In  the  same  case,(y}  Lord  Mansfield  spoke 
of  the  "  first  struggle  of  the  merchants,"  which  "  made  floU  bo 
angry  with  them,"  and  though  he  thinks  the  mercliants  were  in 
the  wrong,  he  says  the  reasons  given  by  the  judges  *'  are  equally 
ill-foundod."  This  question  may  have  some  importance ;  be- 
cause it  is  in  fact  the  question,  What  were  notes  of  this  kind,  by 


\h)  6  Hod.  19.    TbU  adion  wm  hj  an  tndonee  of  &  promiisoiy  note  D2aiiu>  llw 
maker ;  sad  Lord  £b£(  wu  of  opinkm  that  the  aclloD  would  not  lie,  btu  nc  JodgmMii 


I'l]  3Barr.  isao. 

(j'l  1  W.  BL  489,  487. 
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the  law  of  England,  before  the  statute  of  Anne  ?  Aiid  this  ques- 
tion is  again  the  question,  Wliat  is  the  law  in  respect  to  them  in 
those  of  our  States  io  which  the  statute  of  Anne  ie  not  in  force  T 
It  is  true  that  iu  most,  or  perhaps  all,  of  these  States,  other  stat- 
utory proyieioiis,  or  a  course  of  adjudication,  have  placed  these 
notes  ou  a  Bomewhat  similar  ground  with  that  which  they  oc- 
cupy by  the  statute  of  Anne  ;  hut  not,  perhaps,  so  as  to  render 
quite  unimportant  the  question.  What  was  the  law  before  tluB 
statute  ?  Wo  have  not  space  to  examine  this  question  at  length, 
and  upon  the  autliorities,  but  will  content  ourselves  with  saying, 
that  we  incline  to  hold,  first,  that  foreign  negotiable  bills  were  iu 
use  and  were  known  to  the  law  long  before  negotiable  notes  were 
known  ;  {k)  and,  second,  that  inland  negotiable  bills  were  in  use 
before  negotiable  notes,  which,  however,  is  not  quite  certain  ;  (/) 
third,  that  inland  bills  and  notes  were  confounded  together  in  the 
use  of  tbem  by  merchants,  and  were  considered  as  tlie  same 


(jt)  It  ii  cernin  that  foreign  bills  of  exchange  weni  known  to  the  coaru  at  early  m 
the  reign  of  Elizabeth,  for  tlieie  are  extant  precedenia  of  dedarationa  njioa  them  of  that 
period.  See  Raiteir«  Entries,  10a,  33S  a.  The  earlieit  reported  case  in  which  the; 
are  mentioned  is  Martin  v,  Boare  (I  Jac.  1],  Cro.  Jac.  t. 

(l)  la  Bromwich  d.  Lojd,  9  Lntw.  I5S5,  Trrtn/,  C.  3.  aaid  :  "  Bills  of  excbange  at 
first  were  extended  only  to  ineichant  atrangen  trafficking  with  English  merchants,  and 
afterwards  to  inland  bills  between  merchants  trafficking  one  with  another  here  in  Gng- 
land,  and  than  lo  al!  penons  trafficking  and  negotiating,  and  recently  to  all  persons, 
whether  trafficking  or  not."  The  better  opinion  is,  that  inland  bills  of  encbange  came 
Into  nse  about  the  middle  of  the  seventeenth  centarj.  The  earliest  case  in  the  books, 
which  appears  clearly  to  hare  been  apon  an  inland  bill,  is  Chat  u.  Bdgar,  1  Keb.  6!>6 
(I6S3).  In  that  case,  a  butcher,  having  bought  cattle  of  the  plaintiff,  who  wu  a  grazier 
in  Norfolk,  come  to  the  defendant,  who  was  a  parson,  and  desired  him  (as  he  had 
money  in  London)  to  draw  a  bill  on  J.  S.  in  London,  in  whose  hands  it  was,  payable 
(o  the  plaintiff,  and  that  he  would  repay  ihe  ponon  in  the  conntry.  The  parson  drew 
the  bill,  with  private  adrice  to  J.  3.  not  to  pay  the  plaintiff  till  he,  the  parson,  had 
itceiTed  th«  money  of  the  batcher,  who  broke  and  became  insolvent ;  and  so,  on  deraalt 
of  payment  by  J.  3.,  Che  pUinliff  brooght  his  action  against  the  parson,  aa  drawer  of 
Ihe  bill.  No  objection  appears  lo  have  been  made  on  the  gronnd  that  the  bill  was 
inland.  In  Boiler  c.  Crips,  6  Mod.  39  (1703),  Belt,  C.J.  said:  "I  remember  when 
actions  npon  inland  bills  of  excliange  did  first  begin  ;  and  there  they  laid  a  particular 
enitom  between  London  and  Bristol ;  and  it  was  an  action  against  the  acceptor ;  the 
defendant's  eounsel  wonld  put  them  to  prove  the  cosiom ;  at  which.  Sale,  C.  J.,  who 
tried  it,  langhed,  and  Mid  they  bad  a  hopeful  case  of  it.  And  in  my  Lord  Sbrlk'f 
time  it  waa  aaid,  that  tbe  custom  in  that  case  was  part  of  the  common  law  of  England ; 
and  these  action*  since  became  frequent,  as  Ibe  trade  of  tbe  nation  did  increase  ;  and 
all  the  difference  between  foreign  bills  and  inland  bills  i>,  that  foreign  bills  must  be 
piDtested  before  a  public  notary  before  tbe  drawer  can  be  charged,  bat  iiland  billi 
Med  no  protest" 
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tiling,  both  hj  them  and  by  Gome  of  the  courts ;  (m)  fourth,  Ih&t 
thfise  notes,  although  not  always  discrimiDated  by  name  from 
bills  of  exchange,  were  cert^nly  in  common  use  before  that 
statute,  B3  may  be  inferred  from  the  iuEistiug  of  the  merchants 


(wj  For  lhi«  reaton  it  U  imposaiUe  to  true  the  hietorf  of  promiuorj  aoies,  prior  to 
the  Btatalc  of  Anne,  with  aaj  greet  degree  of  ■ccnrscf.  In  Gr^nt  o.  Vaugtian,  3  Burr. 
1525,  Lonl  Murwjidd  snXi. :  "  Upon  looking  into  the  reporti  of  ihe  cabes  on  thia  hoad, 
in  the  times  of  King  William  the  Third  and  Qaecn  Anno,  it  is  diffifull  to  discorer  bj 
diem  wfaDn  the  queation  ariaei  upon  a  biU,  and  when  upon  a  mni ;  for  the  rcportcra  do 
not  expresa  ihemaelvca  with  auffitient  precbion,  but  uae  the  words  '  note '  and  '  biil '  pro- 
miscuoualy."  The  truth  probably  is,  that  the  Kna  praimssory  uale  vaa  not  much  in  nsc 
prinr  to  the  slalato  of  Anne.  In  Lord  HoU't  time,  the  queation  was,  not  whether  the 
inaimmenlB  which  are  now  known  as  promiaaory  notes  were  negotiable,  at  distinct  and 
different  instruments  from  billa  of  exchange,  but  whether  thej  were  liills  of  exchange. 
Thia  BuScientl;  appeara  from  the  casea  of  that  period.  Thus,  in  Gierke  v  Martin,  2 
Lil.  Rajm.  7S7,  Che  plaintiff  counted  upon  the  custom  of  merehama,  aa  upon  a  hill  of 
exchange  ;  and  showed  chat  the  defendant  gave  a  note,  Rubecribed  by  himaelf,  h;  which 

he  promiicd  to  pay to  the  plaintiff  or  hia  order.    A  verdict  having  been  giren  for 

plaintiff,  it  waa  moved,  in  airest  of  jadgmont,  thai  this  note  was  not  a  hill  of  exchange 
witliin  die  cuatom  of  merchunCa,  and  therefore  che  plaintiff,  hsTing  declared  upon  it 
aa  each,  waa  wrong.  It  was  argned  by  .SAoiht,  for  the  plaintiff,  that  this  note,  being 
payable  to  the  plaintiff  or  hia  order,  was  a  hill  of  exchange,  inasmuch  as  by  its  natnio 
it  was  negotiable  ;  that  tberv  was  no  diffennce  in  reason  between  a  note  which  saith, 
''  I  promLso  to  pay  to  J.  S.  or  order,"  &c,  and  a  note  which  saith, ''  I  pray  you  to  pay 
to  J.  S.  or  unler,"  Slc  ;  they  were  both  equally  negotiable  ;  and  Co  make  snch  a  note  a 
bill  of  exchange  could  be  no  wrong  Co  the  defendant.  "  But  Holt,  C,  J.  was  fafi*t  viri- 
Ina  agunsc  the  action  ;  and  said  that  this  note  eould  not  be  a  bill  of  exchange.  That 
the  maintaining  of  these  actions  upon  such  notes  were  Innovations  upon  the  rules  of 
the  common  law;  and  that  it  amounted  Co  the  setting  up  a  new  sort  of  specialty  un- 
known to  ttie  common  law,  and  invented  in  Lombard  Street,  wlii:^  attempted  in  then 
matters  of  biltl  of  exchange  to  give  laws  to  Weetminscer  Hall.  That  the  continuing 
to  declare  npon  these  notes  upon  the  custom  of  merchants  proceeded  from  obstinacy 
and  otiinionativcneas,  einee  he  had  always  expressed  his  opinion  against  them,  and 
linco  there  was  so  easy  a  method,  aa  to  declare  upon  a  general  auMiitatas  assumpi^ 
for  money  lent,"  &e.  And  see  Pocter  v.  Pearson,  S  Ld.  Raym.  759  ;  Burton  i-.  Soncer, 
aLd.]{aTm.  774;  William*  f  Cucting,  2  Ld.  liaym.  SS5,  7  Mod.  164.  Buller  c  Crip^ 
6  Mod.  30,  waa  an  action  upon  a  note  by  the  indorsee  against  the  maker ;  and  the 
plaintiff  declared  upon  the  custom  of  raerchanis  aa  apon  a  bill  of  exchange.  Upon  a 
motion  ;n  aneat  of  judgment,  EoU,  C.  J.  said  r  "  The  nolea  in  qnescion  are  only  an  in- 
vention  of  the  aOLDSMlTna  in  Lomhard  Street,  who  had  a  mind  to  make  a  law  to  bind 
all  Ibosc  that  did  deal  with  them  ;  and  sara  to  allow  sueh  a  note  to  carry  any  lien  with 
it  were  to  turn  a  piece  of  paper,  which  is  in  law  but  evidence  of  a  parol  contract,  into 
a  specialty;  and  besides,  it  would  empower  one  to  assign  that  to  another  which  he 
could  not  have  himself;  (or  since  he  to  whom  this  note  waa  made  eould  not  have  this 
action,  how  can  his  assignee  have  it !  And  chese  noces  are  not  in  the  nature  of  bills  of 
exchange ;  for  the  reason  of  the  cnatom  of  bills  of  exchange  ia  for  the  expedition  of 
trade  and  itssai^ty;  and  likewise  it  hinders  theexportstionof  money  ontofihe  realm." 
At  another  day  he  laid,  "  that  he  had  desired  to  speak  with  two  of  the  mo«c  famsoa 
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on  the  great  mischief  which  would  result  from  the  dent&I  ot  their 
u^^tiability,  they  telling  Lord  £hlt  "  that  it  was  very  frequent 
with  them  to  make  euch  notes,  and  that  they  looked  upon  them 
as  bills  of  exchange,  and  that  they  had  been  used  for  a  matter 
of  thirty  years  " ;  (n)  and  fifth,  that  these  notes  were,  therefore,  at 
the  time  the  statute  was  made,  negotiable  by  the  law  merchant 
of  England,  which  was  and  is  as  much  a  part  of  the  law  of  Eng- 
land as  —  to  use  the  strong  language  of  Christian  —  the  laws 
relating  to  marriage  or  murder,  (o) 


merchanU  in  London,  to  ba  informed  of  the  mighty  ill  canseqnencei  that  it  wu  pre- 
tended  ironld  enine  bj  obttmciing  this  conraei  and  that  they  bad  told  him  it  was 
yerj  fraqnent  with  them  to  make  snch  nolcs,  aad  Ibat  they  looked  apon  them  at  billi 
of  exchange,  and  (hat  they  liad  been  nscd  for  a  matter  of  thirty  yean,  and  that  not 
only  notes,  but  bonda  for  money,  were  transTerred  fiteqnenily,  and  indoned  ai  bills  of 
MChango." 

(n)  See  pt«ceding  note. 

|o}  1  Bl.  Com.  75,  a.  This  qnestioa  la  fnlly  conddeied  in  1  Cnuich,  36V,  Appcn. 
dii,  n.  A,  in  a  learned  Dole  by  the  reporter.  And  see  Irrin  n.  Manry,  1  Hisso.  1 94 ; 
Dnnn  s.  Adams,  1  Ala.  6ST,  where  it  wia  held  that  promiiiory  notea  weie  negotubki 
ly  of  the  itatnte  of  Aone. 
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CHAPTER    II. 

OP    PBOMISSOBT    NOTES. 

SECTION    I. 
DEFINITIONS. 

A  PBOMissoRY  Dote  is,  la  its  simplest  form,  only  a  written 
promise.  A  negotiable  note  ia  always  a  promise  to  pay  mooey. 
For  a  note  payable  in  goods  or  personal  property — a  chattel  note 
•vy  calleii— though  made  payable  to  order,  is  not  negotiable ;  but  it 
may  be  assigned,  and  by  i)arol.([)o)  And  if  the  goods  are  demanded 
and  refused  at  the  time  when  the  note  is  payable,  it  becomes  a  con- 
tract for  the  payment  of  money.(op)  He  who  promises  signs  the 
note ;  and  the  promise  is  made  to  a  specified  promisee,  or  to  him  or 
his  onler,  or  to  the  promisor  or  his  order,  or  to  bearer  or  holder. 

The  promisor  is  considered  as  making  the  note,  and  is  called  the 
maker.  The  promisee  is  called  the  payee.  Where  the  promise  is 
to  pay  to  a  specified  payee,  without  further  words,  the  note  is  not 
negotiable.  Such  a  promissory  note  is  little  more  than  evidence 
of  indebtedness,  although  there  are  some  rules  of  law  which  are 
peculiar  to  this  instrument.  These  we  will  consider  hereafter.  At 
present,  we  speak  particularly  of  a  note  made  payable  to  order ;  it 
may  be  to  the  promisor  or  order, (p)  to  the  promisee  or  order,  to 
the  order  of  the  promisor,  or  to  the  order  of  the  promisee  ;{q)  in 
either  case,  and  equally,  it  is  a  negotmble  note. 

The   word   "negotiable,"   from   the   Latin  word  "negotium," 

(no)  Brown  v.  RifliaHson,  SO  N.  Y.  *7a. 

(o;,)  Neshitt  c  PtnrsoK,  33  AUb.  efiS  i  Iteaii  v.  Sturtevunt,  40  Vt  521.  See  it  pecn- 
liar  CBBB  on  &  chnttel  note,  in  Hose  o.  Hamblin,  29  Inwn,  501, 

(p)  See  poll,  p.  18,  note  b. 

(q)  ItBeema  tnhHve  beenoace  n  matter  of  iloabt  whether  a  note  pajable  to  the  "order 
of  A.  B."  was  entirely  eqnivaleat  to  one  payuble  to  "  A.  B.  or  his  onJer,"  it  lieing  ob- 
jecteil  that  in  the  former  case  no  one  but  an  indorsee  of  A.  B.  l'ou1<I  Hue  upon  the  note, 
and  that  A.  B.  himself  rould  not,  nt  least  without  inilorsing  it  to  hiinaclf.  Rnl  it  was 
long  aince  settled,  that  a  bill  or  note  jwijable  to  n  man  and  his  order,  or  to  his  order 

only,  ia  one  and  the  $mae.    See  Fisher  u.  Fonitret,  IS  Mod.  125;  v.  Ormston, 

10  Mod,  286;  Freilericlt  n.  Cotton,  2  Show.  8;  Smith  fl.  M'Clnte,  S  East,  476.  In 
this  lust  case  Lord  Elloiboroiigh  said ;  "A  bill  payable  to  a  maa's  own  order  was  pay- 
nhle  to  himself,  if  he  did  not  order  it  to  lie  pud  to  any  other."  And  see  Sherman  •. 
GoblB,  4  Conn.  248;  Hnling  v.  Hugg,  1  Watts  &  a  418. 
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which  is  adequately  translated  by  "  business,"  is  given  to  notes 
of  this  description,  because  they  derive  from  this  word  "order" 
tlie  capacity  of  entering  into  commercial  buEiiiess  as  an  instru- 
ment of  the  greatest  importance.  By  far  the  greater  part  of  the 
business  of  this  country  is  done  by  means  of  tliem.  The  reason 
why,  by  the  use  of  this  word,  thej  become  this  instrument,  is, 
that  if  A  promises  to  pay  B,  no  one  but  A  and  B  are  parties 
to  this  contract ;  no  one  else  can  become  a  parly  to  it,  so  as 
to  enforce  it  in  his  own  name,  in  the  same  way,  and  with  the 
same  effect,  as  if  he  had  been  an  original  party.  A  note  which 
is  not  to  order,  or  not  negotiable,  can  be^  transferred,  and  the 
new  owner  collect  it  in  a  certain  way  and  under  certain  cir- 
cumstances, which  will  be  hereafter  considered.  But  if  the  note 
be  payable  to  order,  it  is  a  very  different  instrument.  Then,  A 
promises  not  merely  to  pay  B,  but  either  B,  or,  at  B's  election, 
such  other  person  as  B  may  order  A  to  pay  the  note  to.  There- 
fore, wlien  B  orders  A  to  pay  the  note  to  C,  it  follows  that  0 
may  claim  payment  as  If  tlie  note  had  l>een  originally  payable 
to  liimself,  or,  in  other  words,  C  stands  fully  in  the  place  of  B. 
And  if  B  orders  A  to  pay  the  note  to  C  or  his  order,  thea  0 
has  the  same  power  of  substituting  another  that  B  originally 
had,  and  this  substitute  may  have  the  some  power,  and  this 
indefinitely.  Tliis  order  is  regularly  made  by  writing  on  the 
back  of  the  note  ;  or,  in  the  language  of  the  law  mercliant,  by 
mdorsement. 

It  was  ouce  questioned  whether  the  negotiability  of  a  note, 
created  by  the  use  of  the  words  "  or  order,"  was  not  exhausted 
by  the  first  order  given ;  that  is,  by  the  first  indorsement.  It 
is  now,  however,  well  settled,  that  these  words  give  to  a  bill  or 
note  a  permanent  negotiability,  so  that  an  indorsement  gives  to 
any  indorsee  the  right  of  further  indorsement,  and  the  same  to 
his  indorsee,  and  so  on,  indefinitely ;  and  therefore  these  words 
"or  order"  never  need  to  be  repeated  in  the  indorsement. (f) 

(r)  Tbis  wan  fir.^t  decided  in  More  [>.  Manning,  I  Conl7Sa,3II.  Thai  was  an  action 
of  lUjDnip'it  upon  a  pminiSEOi?  note,  mods  by  the  defendnnt,  and  payable  10  ona 
Sfaiioiiiaiid  order;  SutAam  assigned  it  lo  Vithrr/iead,  ani  IFifAeiAfod  to  iho  plain  lift  ; 
and  Qpon  h  di'tnarrer  to  the  declaration  an  exception  wm  taken,  bocau^o  the  assignment 
was  muile  to  Wilhtrhtad,  inlhoDt  saying  to  Mm  and  order,  and  then  be  rould  not  assign 
il  OTcr ;  for  by  thu  iDeans  Slal/iaiii,  who  had  assigned  iho  note  to  Willierhmd,  wilbont 
tnbjccling  himself  to  bis  order,  wonld  be  made  liable  to  bo  sued  by  any  aabsequent 
iadnnee.     "And  lo  this  ttie  chief  Jasiice  at  first  inclined,  but  afterwards  it  was  re- 
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It  lias  even  been  doubted  whetlier  an  indoreer  can,  by  a  re- 
strictive indorsement,  limit  or  prevent  iudorsemeut  by  the  in- 
dorsee.($)  It  is,  lioweTer,  now  quite  clear,  that  indorsements  ma; 
be  made  restrictive,  in  any  way  that  the  indorser  pleases,  by  the 


solved  by  the  whole  conrt  tbat  it  wib  good.  For  if  the  original  toll  wu  a*iigiiBbI«, 
(u  it  will  be  if  it  bo  pajible  to  one  and  his  order,]  tbea  be  to  wbonuoerer  ii  is  aa- 
tigniid  hiu  all  the  interest  in  the  bill,  and  may  aaalgn  it  aa  he  pleaiea."  A  few  jmit 
later,  in  Aeheson  c.  Foantain,  1  Slra.  S5T,  it  appeared  that  the  plaintiff  had  declared 
upon  on  indotxemetit  made  by  tViliiam  Abercnmbit,  whereby  he  appointed  the  pay- 
ment 10  be  to  Louua  Adam  or  order ;  and  upon  producing  the  bill  in  evidence,  it 
appeared  lo  be  payable  to  AbiTcrvmliie,  or  order ;  but  the  indonemenl  wu  only  in  theaa 
words,  "Fray  pay  the  confents  to  Louiia  Achiton" ;  and  therefore  it  wag  objected 
tbat  (he  indorsement,  not  being  to  order,  did  not  agree  with  the  plaintiff*!  dcclaratiOD. 
"Bm  upon  oonsideration,  the  whole  court  weie  of  opinion  it  was  well  enough,  that 
being  the  legal  import  of  the  indorsement,  and  that  the  plaintiff  might  upon  this  bare 
indorsed  it  over  to  another,  which  would  be  the  proper  order  of  the  first  iudoraer." 
But  the  question  waa  not  set  at  nst  until  tho  case  of  Edie  d.  East  India  Co.,  2  Bqtt. 
1916.  That  was  an  action  upon  a  fbreigii  bill  of  exchange,  drawn  upon  and  accepted 
by  the  defendant  The  bill  was  payable  lo  one  Campbell  or  order,  and  was  iudoiied 
by  him  to  one  Ogilby,  and  by  Ogilby  to  the  plaintiff.  Tho  indoraement  to  Ogilby 
wat  without  the  words  "or  onter";  and  it  would  seem  from  the  case  that  it  wai 
made  to  him  as  the  agent  or  senrant  of  Campbell,  and  without  consideration.  After 
the  indorsement  to  tho  plaintitF,  Ogilby  beoime  insolvent,  sud  the  question  was,  whethor 
tho  plaintiff  or  Cam^^ll  shoald  bear  the  loss.  Upon  the  trial.  Lord  Mantfield  per- 
mitted tlie  defendant  to  pat  in  evidence  as  lo  the  usage  of  mcTchaiita.  Wbereapon  the 
cashier  of  tbe  Bank  of  Bnghind  teatiSed,  "  that  the  bank,  if  they  aver  discounted  the 
bills  not  indoned  lo  order,  did  it  only  upon  the  credit  of  the  indoner ;  but  that  other- 
wise  they  would  not  take  them,  not  considering  them  as  being  negotiable."  Another 
witness  testified  that  an  iudorsemeut  without  Iheae  words  was  ralrictive  to  the  particular 
person  specified  in  the  indorsement,  and  was  merely  in  the  nature  of  a  pemmal  anlharitg 
to  receive  the  money.  On  the  other  hand,  a  notary-pablic,  called  by  the  plaintiff,  testi- 
fied, that  a  bill  was  "negotiable,  notwithstanding  the  omisaion  of  these  words,  and 
that  no  objection  of  this  sort  was  ever  made.  Indeed,  if  the  bill  should  be  indorsed, 
Toy  the  contenta  to  A.  B.  ontg,'  it  was  looked  upon  to  be  a  reatriciion  of  the  paTmeut 
to  A.'B. pfnonaOf."  His  Lordship  instructed  the  jui;,  that, by  the  general  law,  (laying 
the  usage  out  of  the  ease,)  the  indorsement  would  follow  the  nature  of  the  original  bill, 
and  be  an  absolute  assignment  to  the  iudonee  or  his  order ;  bat  upon  the  evidence  of 
usage,  he  ief^  the  question  to  the  jury,  who  found  a  verdict  for  the  defendant.  Upon 
B  motion  for  a  new  trial,  tho  whole  conn  held  that  the  evidence  of  nMge  ought  not  to 
have  been  received,  because  the  law  was  settled  by  the  two  cues  cited  above.  Aod 
upoo  the  merits  of  the  question.  Lord  Mantfietd  said  :  "A  draught  drawn  upon  od« 
person,  directing  him  to  pay  money  to  another  or  order,  is,  in  its  original  creation,  not 
an  authority,  but  a  bill  of  exchange,  and  is  negotiable.  It  belongs  to  the  payee,  to  do 
what  ho  thinks  proper  with  it,  and  to  use  it  as  best  sails  his  convenience.  It  is  his 
jirvpfrty ;  and  be  may  assign  it  ei  such,  and  to  whom  he  pleases  ;  and  hia  direction 
'  to  pay  it  to  such  a  one,'  is  a  direction  '  to  pay  it  to  him  or  his  order ' ;  for  be  assign! 
bis  whole  property  in  it,  and  has  had  a  valuable  consideration  for  so  doing." 

(*)  Thus,  in  Ediee.  East  India  Co.,  2  Burr,  late,  IS26,  H^ot,  J.  said:  "Thete  it 
a  great  deal  of  difference  between  giving  a  naked  authority  to  receive  it  and  transfei- 
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use  of  express  and  definite  terms.(f)  We  shall  consider  thia 
question  more  fully  hereafter,  when  treating  of  indorsement. 

If  the  note  be  made  by  A  and  be  payable  to  A'a  own  order, 
tliere  is  then  no  payee  or  promisee,  until  A  orders  himself,  by  an 
indorsement  in  blank,  or  by  a  special  indorsement,  to  pay  the 
note  to  B  or  C  or  some  one  else  ;  then  tlie  person  to  whom  pay- 
ment of  the  note  is  thus  ordered  to  be  made  becomes  the  payee 
or  promisee,  in  like  manner  as  if  his  iftime  had  been  originally 
inserted.  Such  a  note  indorsed  in  blank  is  equivalent  to  a  note 
payable  to  bearer. (u)  If  a  bill  be  drawn  on  the  drawer,  payable 
to  the  drawer  or  order,  the  drawer  may  accept  it,  and  indorse  it, 
and  thus  hold  all  these  relations  to  an  indorsee.  We  apprehend 
that  bills  are  seldom  so  drawn,  but  notes  are  very  frequently 
made  payable  to  the  maker's  own  order,  and  indorsed  by  hitu. 
Indeed,  in  some  of  our  larger  cities,  the  majority  of  notes  given 
for  goods  aro  made  in  this  way.  Tlie  reason  is  obvious.  One 
who  receives  such  a  note  may  sell  it,  or  offer  it  for  discount, 
without  adding  his  own  name  so  as  to  be  liable  as  an  indorser ; 
and  without  adding  his  name  together  witti  the  words  "  without 
recourse,"  or  any  otlier  which  would  cast  suspicion.  For  a  simi- 
lar reason,  if  a  merchant  in  large  business  caused  only  the 
feeble  notes  which  he  took  to  bo  indorsed  by  the  maker,  and  so 
made  transferable  without  Ins  own  indorsement,  this  again  would 
unpair  their  credit.    If  therefore  lie  wishes,  for  the  reasons  above 

ring  il  over  by  indorsement.  And  I  donbc  whether  he  cui  limit  his  indorsement  of  il 
67  irsy  of  Bsaignmcnl,  or  transfer  10  atiothiir,  eo  as  to  prctiade  his  BSBignoe  from 
Miigning  it  over  as  n  tiling  negotiable.  For  the  usignee  pnrchoscs  it  for  a  valiublu 
cooiideration,  and  therefore  purchases  it  with  all  its  piivilogrs,  gnalities,  and  advan- 
tnges,  one  of  which  is  its  negotii^ititT,  To  be  sure,  he  tnay  grive  a  mere  nalted 
mnlhority  to  a  penon  to  receive  it  for  him;  he  may  write  upon  it,  'Pray  pay  the 
tnoney  10  mj  scrrant  for  my  use ' ;  or  nsB  anch  expressions  as  necessarily  import  ibat 
be  does  not  mean  to  indorse  it  over,  bat  is  only  anlhorizing  a  particalar  person  to 

eonndetation  hail  been  paid  htm.  Bnt,  at  least,  that  intention  mast  appear  npon  the 
bee  of  the  indorsement.  Whereas  here  no  such  thing,  nor  aiiytliing  tending  to  il, 
appears  npon  the  fare  of  the  indorsement ;  it  is  a  ^neral  assignmenl  without  any 
restriction  at  all."  And  see,  per  Tmdal,  C.  J.,  in  CnniifTe  n.  Whitehead,  .<>  Bing.  N.  C. 
S3B ;  Gay  v.  Lander,  6  C.  B.  336 ;  Rice  v.  Steams,  3  Mass.  325.  Ai  if  the  payee 
indone,  "  Pay  the  contents  of  the  within  to  C.  D.  only." 

[I)  See  Sigourney  a.  Lloyd,  S  B.  &  C.  6SS,  3  Man.  &  R.  58,  6  Bing.  SS5  ;  TraoRel 
t.  BsrandoD,  8  Taant  100 ;  Snee  v.  Prescot,  I  Atk.  94S ;  Ancher  i>.  Bank  of  England, 
Z  Doug.  637. 

(«)  Hooper  d  Williaau,  S  EKch.  13. 

Tot.  I.— B 
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Stated,  or  any  other,  to  have  his  notes  in  this  form,  he  would 
make  it  a  rule  to  have  all  his  notes  so  made.  Then  lie  could 
indorse  what  notes  he  chose  to,  and  not  injure  any  by  withhold- 
ing his  indorEenient.(u) 

(it)  Nolea  of  this  kind  are  now  common  in  England  m  well  bs  in  thi>  conntry.  At 
what  precise  time  thev'  lirst  came  into  use,  and  what  was  the  occaiion  which  gave  riie 
to  them,  it  is  impossible  to  say.  £aran  Port:;,  in  Hooper u.  Williamn,  !  Exrh,  SI,  ch>r- 
■cterizee  them  as  "seeuritieB  in  this  informal,  not  to  sav  absnrd  form,  probably  intro- 
dnccd  long  after  the  statute  of  Anne,  —  for  what  good  reason  no  one  can  loll,  — and 
bewimeof  late  years  exceedingly  common."  So  Chief  Justice  Wilde,  in  Brovn  r.  De 
Winton,  6  C.  B.  342,  said  [hat  notes  in  this  form,  according  to  hin  experience,  which 
extended  over  a  period  exceeding  forty  years,  were  Tery  far  from  qncommon.  They 
■eem  not  lo  hare  attracted  the  attention  of  courta  until  a  recent  date.  It  has  al- 
ways been  the  received  opinion  in  (his  conntry,  thai  instruments  in  l)iis  form  were 
negotiable  within  the  statute  of  Anne,  and  that  they  differed  in  no  material  particular 
from  notes  in  the  ordinary  form.  Sach  also,  according  to  the  obBcrvalion  of  eminent 
counsel  in  Brown  f.  De  Winton,  was  the  roceired  opinion  in  England  nntil  the  case 
of  Flight  V.  Maclean,  16  M.  &  W.  SI,  Since  that  case,  the  nature  and  constmction 
of  instmmenta  of  this  kind  have  been  very  learnedly  and  elaborately  dittcuiued 
by  the  three  principal  common  law  courts  in  Westminster  Hall.  The  case  of 
Flight  u.  Maclean  camo  up  in  the  Court  of  Exchequer  in  184B.  The  declaration 
Mated  that  the  defendant  made  his  promissory  note  in  writing,  and  thereby  promised 
10  pay  to  the  order  of  the  defendant  £  SOO  mo  months  after  date,  and  that  the 
defendant  then  indorsed  the  same  to  the  plaintilT.  To  this  there  was  a  special  da* 
muTTcr,  assigning  for  cause,  that  it  was  uncertain  whether  the  plaintilf  meant  to  charge 
[he  defendant  a^  maker  or  as  indorser  of  the  note,  and  that  a  note  payable  to  a  man's 
own  order  was  not  a  legal  instrument,  and  could  not  be  negotiated.  The  court  aos- 
laincd  the  demnTrer  without  much  discussion.  "  on  the  ground  that  tlie  instrument  in 
question,  made  payable  to  Iho  maker's  order,  was  not  a  promissory  note  within  the 
staiale  of  Anne,  which  requires  that  a  promissory  note,  to  be  osEignahlo,  sbatl  bo  made 
payable  by  the  party  making  it  to  some  '  othrr  person,'  or  hie  order,  or  unto  bearer." 
During  the  argument,  however,  Parht,  B.  put  to  Ihe  counsel  this  question ;  "  Though 
by  the  law  merchant  the  note  cannot  bo  indorsed,  conid  not  the  delendanc  make  (his  a 
promieiory  note  by  indorsing  it  to  another  person  ?  "  This  case  was  followed  the  next 
j-ear  in  the  Queen's  Bench  by  the  case  of  Wood  t>.  Mytion,  10  Q.  B.  805,  in  which 
precUelr  the  same  question  was  presented  as  in  Flight  c.  Maclean,  except  that  in  the 
latter  it  arose  on  a  motion  in  amsl  of  Judgment,  whereas  in  the  former  it  arose  on  a 
special  demurrer.  The  question  was  argued  at  considerable  len)^,  and  Lord  Dtnman, 
tl^r  a  very  minute  examination  of  the  statute  of  Anne,  held  that  the  instrtiment  de- 
clared on  was  a  promissory  note  within  the  temu  of  the  alatute,  and  judgment  waa 
given  fbr  the  plaintiff  It  is  to  be  observed,  however,  that  Patlaon,  J,,  during  the 
argument  of  this  case,  put  to  the  counsel  a  question  similar  to  that  pat  by  Baron 
Parke  in  Flight  t>.  Maclean,  "  Whatever,"  said  he,  "  may  be  the  case  with  respect  to 
a  note  like  this  before  indorsement,  may  it  not,  as  soon  as  it  is  indorsed,  come  within 
the  statute,  either  as  a  note  payable  to  bearer,  if  it  is  indorsed  in  blank,  or  as  a  note 
payable  to  the  penon  designated,  if  it  is  indorsed  in  full !"  In  1B4S  the  question  ^me 
up  again  in  the  Court  of  Exchequer,  iu  the  case  of  Hooper  i>,  Williams,  i  Exch.  13. 
The  instmmenC  declared  on  in  this  cose  was  similar  to  those  in  the  two  former  cases, 
being  made  payable  to  the  defendant's  own  order,  and  by  him  indorsed  in  blank.     The 
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If  Ui6  not*  be  payable  to  bearer  or  holder,  tlien  Ihe  promir;  is 
made  to  an;  and  every  person  who  obtains  possession  of  the  note, 
and  presents  it  for  payment.  This  note  also  is  negotiable ;  but 
in  a  somewhat  different  sense,  and  under  a  somewhat  different 


picador,  howsTer,  sdoplinj;  the  sng^jOBtion  of  Mr.  Baron  Parhe  and  Mr,  JaKlice  Palle- 
ten,  decl&rad  aa  upno  &  note  pKjnblo  to  bearer.  At  the  trial  the  defendant  objceccd 
that  there  was  a  variance  between  (be  note  and  the  declaration,  and  (he  caac  roming 
before  the  oonrt  in  bunc  apoa  this  objection,  Parte,  B.,  in  delivering  the  opinion  of  the 
ODnrt,  eatd  :  "In  Flight  r.  Maclean,  Chia  coart  held,  on  ipreiid  demurrer  to  the  first 
«onnt  of  a  dcclarnlion  atating  a  note  paj^ble  to  the  order  of  the  maker,  and  indoraed 
10  the  platntiflf,  that  the  connt  was  bad,  such  a  note  not  bcin);  within  the  atalnie  of 
Aane.  The  case  of  Wood  v.  Mylton  afccrirard*  came  on  in  the  Qnecn's  Bench.  Il 
was  an  action  on  a  similar  note  indorsed  to  the  plaintiff.  After  verdict  for  tAe  jiain- 
liff,  a  motion  was  made  in  arrest  of  judgment ;  and  the  conrt  discharj^d  the  rule,  hold- 
ing, after  a  minnte  examination  of  all  the  proviaiona  of  the  atatnte  of  Anne,  that  iinch  a 
iwte  wM  within  that  statate,  and  assii^able  b;  indorsement.  Though  these  decision* 
are  not  at  rariancc,  as  will  be  afierv,-ards  explained,  the  conalniction  of  the  stotnte  by 
iho  two  eoarts  differs.  Afier  a  carcfnl  pcraaal  of  the  atatute,  we  mnst  say  that  we  do 
not  think  that  it  ever  conlcmplBled  the  cose  of  notca  payable  lo  (ho  maker's  order. 
which  are  incQinplclc  inatrnmcnla,  and  hare  no  binding  effect  on  any  one  till  indoraed. 
The  Court  of  Qneen's  Bench  thonght,  that,  (houRh  (he  first  part  of  the  firat  scclioo  of 
Ibe  atatute  of  Anne  applied  only  to  notea  pnyablc  to  atmlker  person  or  hia  onler,  or  to 
bearer,  which  notes  it  oiakes  obligatory  be(wDen  the  ptirtic4  ;  ye(  that  the  siTond  part 
applies  to  every  note  payable  to  any  pcnon.  and  therefore  inclndea  a  note  payable  to 
tba  maker  or  his  order.  It  appears  (o  as  that  this  ia  not  (he  mcaninf;  of  (hia  part  of 
the  sectkni,  which  is,  aa  wo  (hink,  in(unded  to  rnakc  (hose  instruments,  (o  whirh  it  liad 
prcTionslj  given  an  ohligarory  eticc(  between  the  original  parriea,  tranatfcrablc  to  third 
persons,  so  as  to  enable  them  to  sae  npon  them  as  Dpon  the  transfer  of  bills  of  ex- 
change. The  pi«vion9  part  of  the  section  had  given  to  the  payee,  when  tho  note  waa 
made  payable  to  another  person,  or  to  another  person  or  order,  and  to  Ihe  bearer, 
whoever  at  any  time  he  might  be,  a  right  (o  ane  ;  thns  providing  entirely  for  notes  pay- 
able to  bearer,  whether  in  (he  hands  oT  tho  original  or  a  anbsequent  bearer.  And  then 
the  lectioo  proceeda  to  make  (he  class  of  no(ea  payable  to  a  person  or  order  tranafer- 
abla.  We  think  that  the  ICBislntnre,  by  tho  second  part  of  the  section,  coold  only  mean 
to  make  that  instmment  which  gave  a  right  to  sue  u^eignahle ;  and  no  right  to  auo 
conld  exist  in  any  one,  in  the  case  of  a  note  payable  to  the  maker'a  order,  nntil  the 
order  was  made  in  the  ahapc  of  an  indoraeinent ;  nntil  that  indorsement  was  made,  it 
waa  an  imperfect  inatmmcnt,  and,  in  truth,  not  a  promisEory  nolo  b(  nil,  and  conse 
qoently  not  transferable  under  the  atatnlo.  What,  then,  is  Che  effect  of  the  indorsomeni 
to  another  person  1  We  think  ir  was  to  perfbct  tbe  incomplete  ina(niment,  ao  (hat  the 
original  writing  and  indorsement  taken  together  became  a  binding  contract,  (hough  an 
mfomial  one,  between  (he  maker  end  the  indorsee,  and  then,  and  not  till  then,  it  liecame 
an  assignable  note.  It  is  well  settled,  that  no  particular  form  of  words  is  necessary  to 
conatitnte  a  promiasorj  ttote.  If  a  man  dr«ws  an  instniinont  in  (he  form  of  a  bill  of 
exchange  on  himself,  and  ■ceep(s  it,  it  is  a  promiasory  note.  If  he  aays,  '  I  pay  to 
A-  B.  X  100,'  and  adda  an  address  to  the  instmmenl,  it  may  bo  declared  on  as  a  note. 
What,  then,  is  (he  meaning  of  (he  inatmmcnt  in  qucation  ?  Before  the  indorsement  it 
nay  bo  considered  to  be  a  promise  to  pay  £  ISO  two  mon(ha  after  date  (o  the  person  to 
whom  the  maker  should  aftenrards,  by  indorsement,  order  the  amonnt  (o  be  paid,  anch 
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sysiem  of  rules  from  those  notes  wliicli  are  payable  to  some 
specUic  promisee  or  order.  We  shall  speak  of  them  more  par- 
ticularly hereafter. 


indoncment  being  intendod  to  hava  the  ismo  opcrniion  aa  if  put  on  a  complete  dou. 
If,  theD,  the  iadoraomenc  ahould  be  to  a  particQlar  person,  or  10  A.  B.  or  liii  order,  it 
woQld  be  a  oole  payable  to  that  person,  or  (o  A.  B.  or  his  order ;  and  if  in  blank  ii 
vould  be  pajablo  to  bearer,  in  like  manner  as  a  sum  secured  by  a  ramplele  note  would 
have  been  bj  similar  indorsements.  It  ma;  fullow  u  a  cooscquence,  that  the  holder 
might  fill  np  the  blank  indorsement  by  writing  over  it  his  own  name,  and  so  make  il 
payable  to  himself,  although  it  ii  not  necessary  to  dctermioe  that  point ;  and,  reading 
the  note  as  payable  to  bearer,  any  one  may  afterwards  indorse  his  own  name,  and  so 
make  himself  liable  lo  eabscqacnt  holders,  as  the  indorser  of  a  complete  note  payable 
to  bearer  wonid  do.  It  appears  to  us,  then,  that  the  inslmmcnt  in  thia  nasa  was,  when 
it  first  became  a  binding  promissory  note,  a  note  payable  lo  beuer,  and  consequently 
was  properly  deacribed  in  the  declaration.  This  view  of  the  case  rerondles  the  decision 
of  this  court  in  Flight  17.  MBclean  with  that  of  the  Queen's  Bench  in  Wood  e.  Mjtton  i 
but  not  ibo  reasons  given  for  those  dcL-isions.  In  the  case  in  this  court  (he  declaration 
was  bad  on  special  demurrer,  as  it  did  not  set  out  the  legal  efiect  of  the  ioatmment 
In  that  in  the  Queen's  Bench,  the  motion  being  for  arrest  of  judgment,  the  declaration 
was,  in  substance,  good ;  for  it  sat  out  an  inartiliciiLl  contract,  whii-Ji  had  the  legal  effect 
of  a  valid  note,  payable,  as  statcil  on  the  record,  to  the  plaintitT.  The  ditfercnce  between 
the  two  courts  in  the  construction  of  (he  statute  is  of  no  prai^tical  consequence,  as,  in 
our  view  of  Che  case,  secnrilies  in  this  informal,  not  to  say  absurd,  form  are  still  not 
invalid  ;  and  it  might  be  of  much  iaconvenienco  if  Ihey  were,  for  there  is  no  doobt  that 
this  form  of  note,  probably  introduced  long  after  the  statute  of  Anne,  and  for  what 
good  reason  no  one  can  tell,  has  become,  of  lace  years,  excecdinj;ly  common  ;  and  it  is 
obvious,  that,  until  they  are  indorsed,  they  must  always  remain  in  the  hands  of  tha 
maker  himself,  and  so  he  am  never  be  liable  upon  tltcm."  Shortly  after  the  deciuon 
of  this  case,  the  same  question  came  up  in  the  Common  Bench,  in  the  cases  of  Brown 
V.  Do  Winlon,  and  Oay  b.  Lander,  6  C.  B.  336.  Tn  Brown  v,  De  Winton  the  question 
came  up  in  (he  same  shape  as  in  Wood  o,  Mytcon,  and  Ca/iman,  J.,  in  giving  the  judg- 
ment of  the  court,  delivered  a  very  able  and  elaborste  opinioa,  in  which  he  agreed  en- 
tirely with  Che  view  taken  by  the  Conrt  of  Exchequer.  In  Gay  p.  Lander  tlie  question 
was  presented  in  a  little  different  light.  We  have  already  seen  that,  when  a  note  is 
mnde  payable  lo  A.  B.  or  his  order,  the  words  "  his  order  "  impart  lo  the  note  a  per- 
manently assignable  quality,  into  whose  hands  soever  it  may  come;  so  that,  chough 
A.  B.  indorse  the  note  to  C.  D-  apecinllj,  without  using  the  words  "  or  his  order,"  yet 
C.  D.  may  indorse  it  in  turn  to  whomaoever  he  pleaacs.  The  point  raised  in  Gay  e. 
Lander  was,  whether  Cho  indorsemi 


0  the  order  of  the  maker  and  bv  him  indorsed,  and  the  i 


that  it  should.  Collman,  J.,  in  delivering  ihe  opinioa,  said  :  "  We  Chink  that  ihe  prin- 
ciple on  which  the  case  of  Brown  n.  De  Winton  was  decided  will  extend  to  this  casci 
The  principle  on  which  that  case  waa  decided  is,  that  the  note,  before  it  was  indorsed, 
was  in  the  natnre  of  a  promise  Co  pay  to  the  person  to  whom  the  maker  should  after- 
wards, by  indorsement,  order  cho  amount  lo  be  paid  ;  and  that,  after  the  note  Ea  indoraed 
and  nrculated,  it  must  be  taken,  as  againit  the  party  so  making  and  iadorsing  the  note, 
that  he  intended  iliac  his  indorsement  should  have  Che  same  effect  as  an  indorsement  bjr 
the  payee  of  a  nots  payable  lo  the  order  of  a  3)erBon  other  than  the  maker  would  bav? 
had     Now  it  is  well  established  tha^  if  a  note  be  Eoade  payable  to  J.  B.  or  order,  and 


;vGoo»^lc 


Ca  a]  FORM  Of   PROMISSORY  NOTES.  21 

SECTION    II. 

OF    THE    FORM   OF    PROMISSOBV  "NOTES. 

Mr.  Chittt  Buys  that  the  usual  form  of  a  promisLiory  note  in 
England  is:  "£M  (or  other  proper  mim).  London  (or  other 
place),  1st  January,  1840  (or  other  proper  date).  Two  months 
after  date  (or  at  any  other  specified  time,  or  on  demand),  I  prom- 
ise to  pay  to  Mr.  A.  B.  or  order,  fifty  pounds,  for  value  received. 
(Signed)  0  I>."(ip)  In  America  a  common  form  is:  "New- 
York,  January  1,  1854.  Value  received,  I  promise  to  pay  A.  B. 
or  order,  one  thousand  dollars  in  four  months.  C.  D."  But  as 
no  special  form  is  necessary  in  law,(x)  so  no  one  prevails  in 
practice  to  tlie  exclusion  of  others.  The  collocation  of  the  words 
varies,  the  "  value  received  "  being  often  at  the  end ;  and  some- 
times the  promise  is  directly  to  tlie  payee,  as  "  I  promise  A.  B. 
to  pay  him  or  his  order  "  ;  and  frequently  the  words  "  from  "  or 
"after"  "date"  are  added  to  the  time  of  payment,  although, 
when  not  added,  they  are  of  course  implied. 

Firms  doing  much  business  frequently  have  note-books  p^in^ 
ed,  like  check-books,  with  a  margin,  on  wliicli  a  memorandum 
of  the  iinmber,  date,  parties,  and  amount  may  be  entered  for 
future  reference  and  identification.  It  is  usual  in  such  printed 
forms  to  leave  tlie  date,  parties,  and  amount  in  blank  ;  but 
everything  may  be  printed  but  the  signature.  That  must  be 
in  writing.  It  has  been  held,  incautiously  we  think,  that  an 
indorsement  may  be  written  and  signed  in  pencil  only ;  (y) 


J.  S.,  ID  snch  cMe,  indorses  the  notB  apecially  lo  Smith  &  Co..  witliont  adding  'or 
order,'  Smith  &  Co,  may  convey  a  gooA  title  to  naj  other  pernon-  by  tndorapment," 
It  nuy,  perhaps,  be  inferred  (losa  wbat  fel]  from  Banin  Parlt  in  Hooper  v.  Williami!, 
that  he cntertHined  a  dlftcivnt  opinion  on  this  last  point,  bat  the  point  did  not  aritg 
in  that  case,  and  probably  his  attention  waa  not  particularly  directed  lo  it  See 
Mnldrow  D.  Caldwell,  7  Misso.  S63 ;  Lea  v  Branch  Bank,  8  Fort.  Ala.  119  Scull 
F.  Edwanlg,  8  Eng.  24;  BUckman  u.  Green,  34  Vt.  17;  Little  u.  Kt^re,  1  Met. 
108 ;  Toner  v.  Tyler,  3  Met.  SS. 

(v)  Chitty  on  Bills  (9th  ed.),  S16. 

(x)  Morrii  e.  Lee,  1  Stni.  639,  S  Ld.  Rajm.  1396,  8  Mod.  36S ;  Brooks  a.  Elking,  1 
H.  fc  W.  74  i  Wheatley  v.  Williams.  1  M.  &  W.  533. 

(y)  Geary  o.  Physic,  S  B.  4  C.  234.  This  was  naaarnpsit  on  a  promissorj  note  by  an 
indoTseo  against  the  maker.  It  appeared  that  tlje  indorsement  was  in  pencil;  and  it 
wu  contended  by  the  counsel  for  the  defendant,  that  this  was  not  such  an  indorsement 
M  the  law  and  custom  of  merchants  required,  citing  Co.  Lilt.  229  a,  where  Lord  Cote, 
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and  this  for  reasoQS  which  would  apply  as  veil  to  the  iiote  iteelf. 
We  ore,  however,  inclined  to  think  that  better  reiisoas  might  be 
drawn  from  the  nature  and  purpose  of  negotiable  promissory 
notes,  for  requiring  that  they  should  be  written  and  indorsed 
in  a  way  less  open  to  fraud  aiid  uncertainty  than  in  pencil. 
Perhaps  a  distinction  should  bo  made  between  a  negotiable  prom- 
issory note,  which  should  in  every  respect  be  capable  of  becoming 
a  trustwortliy  and  efBcient  instrument  of  business,  and  a  iiota 

■peaking  of  a,  deed,  layt :  "  Here  it  it  to  be  anderslood,  that  it  ought  to  be  io  parx^h- 

mcnt  or  in  paper.  For  if  a  in-iting  lie  made  upon  a  piece  of  wood,  or  upon  a  piece  of 
linen,  or  in  the  bart  of  a  Irco,  or  on  a  stone,  or  the  like,  &c.,  and  [he  tame  be  scaled  or 
delivered,  yet  is  it  no  deed,  for  a  deed  must  be  wrilten,  either  in  parchment  or  paper, 
aa  before  is  laid,  for  the  writing  upon  thi^ao  is  the  least  entijcct  to  alteration  or  corrap- 
tion."  But  the  coart  held  the  indonemcnl  good.  And  Abboll,  C.  J,  uiid  :  "  There  a 
no  aathoriV  for  aaying,  that,  where  the  law  requires  a  contract  (o  be  in  writing,  that 
writing  moat  be  in  ink.  The  passage  cited  from  Lord  Coke  shoivg  that  a  deed  moM 
he  written  on  paper  or  parchment,  but  it  docs  not  show  that  it  mnat  be  written  in  ink. 
That  being  >o,  I  am  of  opinion  that  an  indorsement  on  a  bill  of  exchange  maj  be  bj 
writing  In  pencil.  There  la  not  any  great  danger  that  our  decision  will  induce  indi- 
viduoli  to  adopt  such  a  mode  of  writing  in  preferanro  to  that  in  general  use.  Tlie 
imperfection  of  this  mode  of  writing,  iu  being  so  sobjcct  to  obliteration,  and  the 
impossibilitj'  of  proving  it  when  it  is  obliterated,  will  prevent  its  being  generallj 
adopted.  There  being  no  anthority  to  show  that  a  contract  which  the  lav  reqoires  to 
be  in  writing  should  be  written  in  any  particular  mode,  or  with  anj  specific  material, 
and  the  law  of  merchants  requiring  only  that  an  indorsement  of  bills  of  exchange 
should  be  in  writing,  without  specifying  the  manner  in  which  the  writing  ig  lo  be  made, 
I  am  of  opinion  that  iheindorsemenC  in  this  case  was  a  safBcient  indorsement  in  writ- 
ing within  tbe  meaning  of  the  law  of  merchants,  and  that  the  piDpertj-  in  the  bill 
passed  bj  it  to  the  plaiiiliff."  Bai/lei/,  J. :  "I  think  that  a  writing  in  pencil  is  a  writ- 
ing within  the  meaning  of  that  term  at  common  law,  and  that  it  is  a  writing  within 
the  custom  of  merchants.  I  cannot  see  any  reason  why,  when  the  law  requires  a  con- 
tnicl  to  be  in  writing,  that  contract  shall  be  void  if  it  be  written  in  pencil.  If  the 
character  of  the  handwriting  were  thereby  wholly  destroyed,  so  as  to  bo  incapable  of 
proof,  there  might  be  something  in  the  objection  ;  but  it  is  not  thereby  ilcstroycd,  for, 
when  tlie  writing  is  in  pendl.  proof  of  the  character  of  the  haodwriling  may  still  be 
given.  1  think,  Iheiefore,  that  this  is  a  valid  writing  at  common  law,  and  alM  that  it 
is  an  indorsement  according  to  the  usage  and  custom  of  merchants ;  for  that  nsag« 
only  requires  that  the  indorvemenl  shonld  be  in  writing,  and  not  that  that  writing 
should  be  made  with  any  specilic  materials." 

The  same  point  was  decided  in  Clos<:an  n.  Steams,  i  Vi.  11  ;  Becd  c.  Rcark,  14 
Texas,  329 ;  Brown  d.  Butcbera',  &c.  Bank,  G  Hill,  443  ;  Partridge  e.  Davis,  30  Vt 
499,  503.  Testamentary  inetmments  in  pencil  have  freqaetitty  been  admitted  to  pro- 
bale.  See  Rjmes  o,  Clarkson,  I  Phillim.  22 ;  Green  v.  Skipworth,  1  PhiUim.  63 ; 
Dickenson  o.  Dickenson.  3  Fhillim.  173.  So  it  has  been  held  that  a  memorandum 
in  pencil  is  snfflcient  to  satisfythe  Statute  of  Ftaads.  Merriit  v.  Ciason,  IS  Johns. 
102,  t.  anon.  Closon  d.  Bailey,  14  Johns.  4S4;  Draper  i>.  Paltina,  3  Speen,  29S. 
And  in  ifcDowel  v.  Chamben,  1  Strob.  Eq.  347,  it  was  hdd  that  a  deed  in  petoil  wax 
infflcieiL 
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not  negotiable,  iu  which  evidence  of  indebtedness  is  all  that  ia 
vanted.  The  same  remarks  would  apply  to  a  signatui'O  or  in- 
dorsement by  initials,  on  which  a  similar  ruling  has  been  made.(z) 
The  signature  by  a  mark  is  admitted  from  necessity ;  but  wo 
tliink  it  should  be  declared  and  attested  at  tlie  time,  in  writing, 
as  the  mark  of  the  maker,  although  it  does  not  seem  that  the  law 
requires  this.(a) 

A  note  may  be  written  on  any  substance  capable  of  holding 
irriting,(&)  although  paper  is  most  usual.  Perhaps  the  law  can 
put  uo  other  check  or  limitation  on  this  than  to  say  that  every- 
thing unusual  about  a  note  subjects  it  to  suspicion  and  ngid 
scrutiny,  and  the  form,  the  manner,  and  materials  must  all  be 
compatible  with  the  requisite  certainty.  Thus,  if  the  signature 
be  in  the  body  of  the  uote,  as  "I,  A,  promise,"  <&c.,  this  has 
been  declared  sufficient;  but  it  is  suspicious. (c) 

We  have  said  that  no  particular  form  has  been  required  by 
law  ;  but  many  cases  have  turned  upon  the  question  whether 
there  was  precision  and  certainty  enough  in  an  instrument  to 
constitute  it  a  promissory  note.(d)  Perhaps  it  would  be  difficult 
to  draw  from  the  cases  any  other  rule  than  that  a  note  must 
contain  a  legal  promise  for  the  certain  payment  of  a  certain 
sum,  ^nd  that  the  maker  and  the  payee  must  be  designated 
with  sufficient  certmnty.  If,  to  a  receipt  for  money,  the  words 
"  to  be  returned  when  called  for  "  are  added  ;  (e)  if  the  signer  of 

(i)  Merchants'Banki',  Spicer.S  Wend.443;PatTn«r(i.SicpbeiM,  I  Deiito,47I.  And 
in  BrownB-Bnlcbens',  &c.  Bank.  6  Hill,  443,  where  «  party  pldoed  the  %nrca"  1.2.  8." 
ipoD  ihe  back  of  a  bill  of  exchaiig«,  in  peDcil,  by  nay  of  aubaticuic  for  liis  name,  in- 
lending  Iheicby  to  bind  himself  aa  indoreer,  it  waa  held  a  valid  indoraement,  though 
it  appeared  he  conid  writs. 

(aj  George  v.  Sunjy,  Hoodj  &  U.  516,  wbe  en  action  of  asanmpsit  b;  an  indorsee 
against  Ihe  ai^cept^t  of  a  bill  of  exchange  drawn  by  Ana  Moore,  payable  to  her  own 
order,  and  indoned  by  her  to  the  plaintiff  Ann  Moore  drew  the  bill  by  her  mark,  and 
it  wa»  indoned  by  mark  ;  the  writing,  "  Ann  Moore,  her  mark,"  on  the  indoraement, 
being  in  the  plaintiff"*  handwriting.  A  witneas  was  called  to  prove  the  indorsement, 
who  Btated  he  had  (requcolly  teen  Am  Moon  make  her  mark  and  ao  sign  instnimenta, 
and  he  pointed  oat  aome  peculiarily.  Tindal,  C-  J-,  after  aome  hesitation,  adtnitted 
hb  eTidence  u  competent,  and  the  plaintiff  had  a  verdict.  See  casca  cited  in  preced- 
ing notA  In  WilloDghby  v.  Moulton,  47  M.  H.  SOS,  it  waa  held  that  a  mark  in  a  good 
tignatDre  to  a  proinisaor;  note,  without  a  subscribing  witness  to  il. 

(b)  But  see  the  citation  from  Co.  LitL,  lupra,  p.  21,  aa  lo  deeds. 

(c)  Taylor  ».  Itohl.iiis,  1  Stra.  399;  Elliot  f.  Cooper,  a  Ld.  Bajm,  13TC;  Schmidts. 
Schmaettcr,  45  Mo.  b03. 

(d)  We  ahall  state  tliese  eases  folly  when  we  come  to  consider  the  eesential  requi- 
Bt«a  of  negotiable  promissory  notes,  in  our  third  chapter. 

(>)  Woodfolk  r.  LesUe,  S  Kott  &  MeC.  BSS. 


;vGoo»^lc 


i4  NOTES  AKD   BILLS.  [CH   IL 

au  instrument  acknowledges  in  it  that  a  certain  sum  of  money 
*'  is  due  to  A,  payable  on  demand  "  ;  (/)  or  that  a  certain  sum  of 
money  is  borrowed  on  the  promise  of  payment  thereof  ;(g-)  or 
that  a  certain  sum  was  received  of  A,  to  be  repaid  on  demand 
with  interest ;  (A)  or  to  be  repaid  in  one  moutli ;  (t)  or  stating  a 
balance  duo,  for  which  "  I  am  still  indebted,  and  do  promise  to 
pay  " ;  (j)  we  have  authority  for  calling  all  of  these  instruments 
promissory  notes.  lu  one  case,  a  promise  "  to  pay  or  cause 
to  be  paid"  was  held  to  be  sufficient. (/c) 

It  is  settled  that  a  note  need  not  contain  the  words  "  promise 
to  pay,"  if  there  are  other  words  of  equivalent  import.  There- 
fore, where  the  defendant  made  a  note  by  which  he  promised 
"  to  he  accountable  to  A  or  order  for  ■£  100,  value  received," 
this  was  held  a  good  note  within  the  statute.(/)  Ho  where  the 
defendant  gave  a  note  by  which  he  acknowledged  himself  "  to 

be  indebted  to  A  in  £ ,  to  be  paid  on  demand,  for  value 

received,"  tins  was  held  to  be  within  the  statute,  the  wcrds 
"  to  be  paid  "  amounting  to  a  promise  to  paj.(m)  So  a  direction 
to  A  to  "  credit  B  or  his  order  in  cash  "  in  a  certain  sum,  has 
been  held  to  be  a  bill  of  exchange  ;  tlio  court  saying  "  '  credit 
in  cash '  is  equivalent  to  '  pay.'  "  (m) 

A  mere  acknowledgment  of  a  debt  is  held  in  England  to  be 
110  promissory  note ;  the  common   illusti-atioif  of  which  is  the 


(/}  Pepoon  B.  StBgg,  1  Nott  &  Mi'C.  1U3 ;  Klmbnll  i>.  Uun(iai,toii,  10  Wend.  6;s. 

(j)  ElIU  V  Miuon,  7  Dowl.  P.  C  598. 

{!•)  Green  b.  Davics,  4  B.  Si  C.  333. 

<i)  Shrircll  r..  Payiie,  8  Dowl.  P.  C.  441. 

ij)  Cliodwick  i>.  AIlon,3  Stra.  7U5. 

[k)  LoTdl  V.  Bill,  6  a  &  P.  iUS. 

J)  Morrig  D.  Lee,  2  Ld.  Raym.  I39G.  ThecoortH^;  "B^fiMnodTlnf  lheT>hw, 
the  di^lendant  bedUna  a  ilebNir ;  and  when  he  promiees  to  be  accoHOtable  for  it  to  A,  it 
u  ti\a  same  thinR  m  a.  promise  to  pay  to  A.  And  it  la  ibe  stronger,  becaose  il  is  to  bo 
iK^cxiuri table  to  A  or  order,  which  la  tlie  proper  expreeeioa  u^d  in  such  notefl,  and 
mentioned  in  the  act  of  rarliaiucnt,  where  it  ii  intended  the  note  should  bo  indorsable 
or  negotiable  Bat  it  would  bo  an  odd  construction  to  expoond  the  word  accoantable, 
to  |{ivu  an  account,  vrlien  there  mnj  he  several  indoraees."  Soe  Home  g.  Rcdream,  4 
Bing.  N.  C.  433  ;  Wliilo  i-.  North,  3  Exch.  689  ;  Slinvell  u.  Payne,  8  Dowl.  P.  C,  441  j 
Ililchcoek  n.  Cloulior,  T  Vt  22 ;  Woodfoilc  u.  Lculie,  2  NoK  &  McC.  S8i. 

(nj  Casbomo  D.  Dntton,  Sclw.  N.  P.  (lltb  ed.),  401. 

(n)  ElltBon  !>.  Collingrid)^,  9  C.  6.  BTO ;  Allen  v.  Sea,  Fire,  &  Life  A«b.  Co.,  9  C.  B. 
ST4.  But  in  Woolley  u  Sergeant,  3  Halst.  262,  it  was  hdd,  ihnt  an  order  in  imtiiig, 
directed  to  C,  and  requestini;  him  (o  crfdit  B  oc  beat«r  thirty  dollan,  wu  not  a  bUI 
t4'  exebsnge. 
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"  I.  O.  V.  £  200."  (o)  We  should  Buppoee  tliat  there  could  be  no 
doubt  of  ttie  correctness  of  this,  on  principle.  Such  au  instru 
meat,  or  aiiy  other  form  of  a  mere  due  bill  without  a  prooaige, 
would  be  evidence  iii  an  action  of  aseumpsit  suited  to  tlie  case, 
but  could  not,  we  think,  be  declared  upon  as  a  promissory  note, 
nor  be  held  entitled  to  any  of  tlie  peculiai-  privileges  of  these 
instruments.  Both  from  its  name  and  its  nature,  we  should 
have  said  that  the  note  must  contain,  and  must  express,  the 
prttmise  of  tlie  debtor  to  pay  the  money ;  and  it  is  going  quite 
far  enough  to  say  tliat  the  word  "  promise  "  need  not  be  used  if 
there  are  other  words  of  equivalent  force  and  similar  meaning, 
tlie  fair  construction  of  wliich  would  make  them  one  form  of  a 
promise.  Several  American  cases,  however,  hold  any  due  hill 
to  be  a  promissory  note.(;7)  In  England  tlie  question  is  more 
important  than  here,  for  if  an  instrument  be  a  promissory  note' 
and  have  uo  stamp,  it  has  there  no  validity  whatever,  wliile 
here  it  will  be  valid  oud  available  either  as  a  note  or  as  evidence 
of  a  debt ;  and  as  the  difference  becomes  in  this  way,  in  many 
cases,  more  a  matter  of  form  with  us  tlian  substance,  tins  may 
be  a  reason  why  our  courts  construe  writings  of  this  kind  with 
more  laxity.  But  if  tlie  question  arose  on  a  negotiable  instru- 
ment, and  reiatcd  to  rights  or  obligations  springing  from  in- 
dorsement, and  which  exist  only  in  relation  to  this  peculiar 
instrument,  it  might  be  supposed  tliat  our  courte  would  be 
more  cautious.  If  the  word  "  payable  "  be  hiserted,  it  makes 
a  promissory  note  in  England  and  in  this  country ;  (q)  and  if  the 


(«)  Xlsber  t>.  Leslie,  1  fUp.AU;  MeUnone  n.  Teaadale,  13  M.  &  W.  316;  IbibcI  c 
[mel,  1  Camp.  499 ;  Childen  b.  Boalnoia,  Uowl  &  K.  N.  P.  S.  In  Guj  v.  Harris, 
OhictT  on  Billi  (»th  ed  ),  SSS,  Lord  Eldon  is  said  lo  bave  nikd  that  eucli  an  inauii- 
ment  was  a  promissory  note,  though  not  ne^tinble,  "  But  it  ckarlj  is  not  such  M 
this  day,"  says  Mr.  B^/la,  citing  Toiukins  u.  A«hby,  6  B.  &  C.  i*l,  9  D.  &  K.  513, 
Moody  &  M.  32.     Bjlet  on  Bills  (6th  ed.),  10. 

[pi  Cammingt  v.  Freeman,  !  Humph.  143  :  Bnssell  c.  Wliipplo,  2  Cowen,  S36  ;  Mar- 
rigan  D.  Page,  *  Humph.  947  ;  Harrow  n.  I>iig»n,  6  Dana,  Ml ;  Fleming  b.  Burge,  6 
Ala  373  1  Finney  u.  Shirley,  7  Misso.  42  ;  McGowen  v.  Wcet,  7  Mi«so.  SG3  ;  Kimball 
r.  Huntington,  10  Wend.  675 ;  Johnson  v.  Jolinson,  Minor,  S63  ;  Lowe  v.  Murphy, 
>  Ga.  33S ;  Brewer  v.  Brewer,  T  Ga.  aS4.  See  coa/m,  Kead  v.  Wheeler,  3  Ycrg.  ao 
In  Franklia  e.  Mardl,  G  N.  H.  364,  it  was  held,  lliat  an  instniment  in  theso  nrorda, 
"Good  to  R.  C,  or  order  for  thirty  dollara,  borrowed  money,"  was  a  promisaoiy  note. 
8m  Hnliey  «.  Winslow,  59  Me.  170. 

(ffl  FepootiB.  Stagg,  1  Nott  &  MtC.  102;  MiichelU,  Rome  R.  R.  Co.,  17  Ga.5r4; 
Kimball  v.  Hnntinglon,  ID  WcuU.  675;  ^Vaithmau  v.  Elsee,  I  Car.  &  K.  35;  Cas- 
bomev.  Dntton,Sclw.K.  P.  <Uth  edO.-llll.  And  see  Brooks  v.  Elkins,  S  M.  Jb  W.  74. 
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due  bill  be  payable  to  "  A  or  order,"  or  to  liim  "or  bearer,"  it 
is  a  negotiable  promissory  note.  If  the  principal  purpose  and 
effect  of  tlia  writing  are  to  set  forth  an  i^reeinent  or  bargain 
of  sale,  and  tlie  terms  be  stated,  although  the  buyer  expressly 
promise  therein  to  pay  at  a  time  certain  tlie  amount  agreed  on, 
this  is  still  only  an  agreement,  and  not  a  promissory  uote.(r) 

An  instrument  under  seal,  though  iu  all  other  respects  In  the 
form  of  a  promissory  note,  is,  according  to  tlie  best  authorities, 
not  n^otiablo,  and  possesses  none  of  the  qualities  of  negotiable 
paper,  (s) 

There  has  recently  been  considerable  discussion  as  to  the  na- 
ture of  the  instrument,  in  common  use  among  bankers,  called  a 
certificate  of  deposit.  It  is  usually  in  this  form :  "  I  hereby  cer- 
tify that  Mr.  A  has  deposited  in Bank  one  thousand  dollars, 

payable  twelve  moiitlis  from  date,  to  his  order,  upon  the  return 
of  tilts  certificate.  (Signed)  6,  Cashier."  We  tliink  this  in 
strument  possesses  all  the  requisites  of  a  negotiable  promissory 
note  ;  and  that  seems  to  be  tlie  prevailing  opinion,  (i) 

A  warrant  issued  by  the  auditor  of  public  accounts  on  the  State 
treasurer,  in  favor  of  a  creditor  of  the  State,  is  not  negotiable  so  as 
to  entitle  the  holder  to  the  protection  of  the  law-merchaHt.((i) 

The  aooiualous  case,  in  which  a  promise  nev^  to  pay  was  held  to 
be  a  promise  to  pay,(u)  cannot  be  considered  as  exhibiting  another 
form  in  which  a  valid  note  may  be  made,  but  only  as  an  instance  of 
the  court's  disregard  and  rejection  of  a  word  wliich  must  have  been 
inserted  merely  by  mistake,  or  else  with  a  fraudulent  purpose. 

It  is  usual  to  write  the  sum  in  words  iu  the  body  of  tlie  note, 

tr)  Ellis  ».  Ellis,  Gow,  216.  TliB  qncstion  in  this  esse,  however,  arose  npon  the 
Sump  Act. 

(fl)  Clark  IT.  Farmers'  Msnuf.  Co.,  IS  Wond.  25S;  JVevall  r,  Htch,  S  WTisrt.  SBS; 
Hopkins  V.  Knilmad  Co.,  3  WatU  &  S.  4111;  Force  v.  Crui^,  2  Ijalat  372  ;  I'tirker  v. 
Keiuieilj-,  1  Bay,  398;  Parka  w.  Duke,  S  MtConl,  380;  Tniker  s,  EnKlish,  2  S|)eer», 
673;  Lenisc  Wilson,  5BlHekl3S9;  Snyre  v.  Lacas,  2  Stew.  359.  But  etx,eoMra, 
Porter  v.  McColluni,  IS  Ga,  Baa, 

(I)  Miller  t>.  Austen,  13  How.  218;  Lau^lilin  v.  Marsball,  IS  III.  SSO;  Care^  !>. 
McDongnlcl,  7  Ga.  84 ;  Kilgore  v.  Bulkley,  14  Conn.  362 ;  Bank  of  Orleans  u.  Merrill, 
SHill,  295;  Wclum  V.  Adiims,  4  Calif.  37;  JohuEon  d.  Barney,  1  Iowa,  531.  But  see, 
cnnfi-n,  Patterson  v.  I'oinclextor,  6  Watts  &  S.  227 ;  Cliamley  v.  Dulles,  a  Watts  &  S. 
853,  361.    And  soe  Sibree  v.  Tripp,  15  M.  &  W.  23;  Poorman  v.  Mills,  35  CaL  118. 

(It)  Slate  V.  Dubuclet,  23  I*.  Ann.  267. 

(k)  Anon.,  cited  in  S  Alk.  33.  This  case  is  stated  hy  Lord  Hnrdvirkc,  and  aaid  to 
have  been  rnlad  by  Lord  Matdrtfitld  on  the  Northern  Circuit,  In  the  commoncanient 
of  the  note,  the  consideration  was  said  to  be  "'  2(W.  borrowed  and  received,"  and  at  the 
end  were  the  words,  "  which  I  promise  never  to  pay."  It  was  held  that  Iheio  was  a 
good  foundation  for  on  assumpsit,  upon  the  lending  on  one  side  and  [he  borruivin);  on 
the  other,  and  that  the  uxirda  in  the  conclnsion  of  the  note  wonld  make  no  variation. 
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and  also  to  put  it  in  figures  at  the  corner.  If  tliej  differ,  the 
queellou  taaj  be  whether  it  is  an  ambiguity,  aud  tbeu  whether 
it  is  fatal  to  the  note,  or  may  be  cured  by  evidence,  or  wbctber 
it  is  no  ambiguity  because  the  written  words  prevail  over  the 
figures.  So  far  as  we  have  authority,  tlie  lost  would  be  the  rule ; 
in  the  English  case  in  wliich  it  was,  with  soma  difficulty,  so  de- 
termined, tlie  figures  were  for  a  larger  sum,  and  the  stamp  was  ap- 
plicable to  that  Eum.(i;)     In  this  country,  where  the  figures  could 

(e)  Suandereon  v.  Piper,  i  Bing.  N.  C.  425.  Tbia  was  ta  action  on  a  bill  of  ex- 
chsnge,  by  iodorseci  againeL  acceptoi*.  The  bill  was  expreucd  in  Rgares  (o  he  drawn 
for  £  245 ;  in  words,  for  two  hundred  pounds,  witb  a  stamp  applicable  lo  ibo  bi{;hei 
amonnl :  HM,  that  eTideoce  to  show  that  the  words  "  andforiy-Jive  "  hod  be«n  oniitted 
bj  mistuke  wu  not  odmiagiblo,  but  that  the  acL-eptance  most  be  taken  to  be  for  jC  SOO 
oalj.  Tindai,  CS.  aaid  :  "  Thie  is  a  case  of  anAiguitai  patent,  aad,  according  lo  the 
1^1  of  lav,  evidence  to  explain  such  an  ambiguity  ii  not  admisBiblc.  Where  there 
is  a  doubt  on  the  tara  of  the  instrument,  the  law  admits  no  extnnsic  evidence  to  ex- 
plain it.  Now,  on  the  body  of  the  bill  in  question,  it  appears  to  have  been  drawn  for 
two  bondrad  pounds i  but  in  the  margin,  the  iigurea  express  the  sum  o(£24i.  If  tbit 
cnatci  anj  ambiguity,  it  ia  one  which  arisBB  on  tbe  lace  of  the  instrument.  ....  The 
eridence  in  question  not  being  admissible,  ve  cannot  shake  the  rale  of  commerciaJ 
wrilera,  that,  where  a  difierence  appeara  between  the  Sgarts  and  the  words  of  the  bill, 
it  ii  safer  to  all«nd  to  the  words.  If  we  take  the  Buthorit;  of  those  writers  where  we 
bave  none  of  our  own,  this  is  a  good  bill  for  the  sum  expressed  in  the  bodf ,  and  there- 
fore I  am  of  opinion  tbat  the  plaintiff  is  entitled  to  judgment  for  £  £00."  Btuanqiat, 
J  :  "The  qoeslioa  is,  whether  this  instrnment  is  a  bill  for  £245,  or  £  SOO,  or  whither 

it  is  allogeiher  roid It  is  true  tbat  there  was  abundant  evidence  lo  show  that  thia 

was  intended  as  a  bill  for  £349,  if  that  evidence  was  admissUile;  bat  the  evidence  wa« 
net  adinisaible,  becaase  this  is  a  cose  of  patent  ambiguity,  and  oar  rules  of  evidence 
eidade  explanation  where  the  ambiguity  is  patent.  It  is  true,  some  foreign  writers 
hare  said  that  in  such  a  caso  the  drawee  sbonld  wail  for  instractions  ;  and  it  would,  no 
deubt,  be  pmdent  be  should  do  so  ;  that,  however,  cannot  alter  oar  ruins  of  evidence; 
But  the  saoie  wijters  also  lay  it  down,  that  in  tbe  absence  of  instructions  the  words  at 
length,  and  not  the  flgnres,  are  to  determine  the  sam  to  be  paid ;  and  we  think  that  it 
tbe  rnle  that  ahoald  be  followed.  The  argument  that  pressed  me  most  is  tbe  rule  of 
firiiui  amira  profermlem ;  that  an  insirumenl  must  be  taken  most  strongly  against  the 
pany  making  iL  But  there  is  no  case  in  which  that  principle  )iaa  been  applied  to  an 
initrument,  the  body  of  which  expresses  a  clear  amount,  and  the  ambiguity  arises  from 
a  different  amoont  expreased  In  the  margin.  Under  snch  circumstanres,  the  mlaof  law 
as  to  evidence  must  prevail."  Caliman,  J.  was  of  opinion,  that  the  rule,  fort'uu  omfra 
frnjerenlea,  should  prevail,  and  the  bill  be  taken  to  be  for  £  S4S.  The  commercial 
writers,  alluded  to  in  the  above  opinions,  are  AlariMx  and  his  followers.  In  Marius,  p. 
S3  |4th  ed),  the  rule  is  thus  stated  :  "  A  bill  of  exchange,  ihongh  written  in  few  words, 
aad  contained  in  a  small  piece  of  paper,  yet  is  of  great  weight  and  concernment  in 
point  of  trade  between  merchant  and  merchant,  and  therefore  ought  to  be  written  very 
plain  and  legible,  and  without  any  blots,  or  mending,  or  altering  of  any  word  thereof, 
ttui  so  there  may  not  arise  any  doubt  or  scruple  in  the  payment  thereof;  and  there- 
bre  it  is  that  nsoBlly  merchants  do  write  tlie  sum  that  is  to  be  paid  as  well  in  ligutt* 
u  in  woida  at  length,  aa  jon  may  observe  by  tbe  several  Ibrms  of  bills  of  excboiige 
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not  be  aided  in  that  way,  it  should  be  held  with  still  stronger  rea- 
BOii,  ttiat  the  words  control  the  fignres.(«T)  If  the  words  are  writ- 
ten in  the  body  of  the  note  so  obscurely  that  their  meaning  is 
doubtful,  the  figures  in  tlie  margin  may  be  referred  to  as  ezplan- 
atory  of  the  intention  of  tlie  parties,{a:)  If  the  printed  words 
differ  from  the  written  words,  then  the  latter  will  control,  on  the 
ground  tliat  the  printed  words  were  intended  to  apply  to  many 
cases,  printed  forms  of  instruments  being  always  employed  for 
classes  and  quantities  only,  and  not  for  a  single  case,  and  the 
blank  left  to  be  filled  in  writing  was  left  for  the  very  purpose 
that  the  instrument  might  be  especially  adapted  to  each  particu- 
lar case.(y)     It  has  been  held  that  the  sum  may  be  iu  figures  only, 


contained  in  lliis  treatias  ;  and  if  it  so  fall  oul,  that  through  anad vised ness,  or  error  of 

itic  pen,  the  figuns  of  the  sum,  and  the  words  at  leng^  of  the  sum,  that  is  lo  tie  paid 
upon  anv  liil!  of  exchange,  do  not  agree  lugeilier,  eitlier  that  the  lignrua  do  mention 
more,  nnd  the  words  le?s,  or  that  llio  Hgures  do  Bpecify  lest,  and  the  words  at  length 
more,  tn  either,  or  in  any  such  like  ease,  j-oii  ought  lo  ohserrc  and  follow  the  order  of 
the  words  mentioned  at  lenj^h,  and  not  In  ti)pirei.  until  further  order  he  had  eoncem- 
ing  the  same,  because  a  man  it  more  apt  to  commit  an  error  with  hia  pen  in  writing  a 
Ggare  than  he  is  in  writing  of  a  word  ;  and  also,  bcranse  the  figures  at  the  top  of  the 
bill  do  only,  oa  it  were,  serve  ax  the  contents  of  the  bill,  and  a  broviat  thereof,  bat  the 
words  at  length  arc  in  the  bodjr  of  the  bill  of  exchange,  and  are  the  chief  and  principal 
iqbslancti  thereof,  whureunto  speciai  regard  ought  to  be  had  ;  aod,  allhongh  it  may  so 
fall  out,  that  the  snm  mentioned  in  figures  in  the  letter  of  advice  and  the  sum  men- 
tioned in  figures  in  the  bill  of  exchange  do  agree,  vet  if  the  sam  mentioned  in  words 
at  length  in  the  same  bill  do  disagree,  you  ought  to  follow  the  order  mentioned  in  word) 
ai  length  in  the  bill,  and  not  the  order  in  fij-ures,  for  the  reasons  heforo  ftlleged." 

(ic)  Payne  D.  Clark,  19  Misso,  1S2;  Mcars  f.  Graham,  B  Blackf.  144.  In  Smith  v. 
Smilli,  I  R.  I.  398,  it  was  htld,  that  the  figures  in  the  margin  of  a  bill  of  exchange  are 
merely  a  memorandum  for  couTenienco  of  reference,  and  form  no  part  of  the  bill,  aod 
ao  alteration  in  them,  without  the  consent  of  Che  drawer,  inakini;  them  conform  with 
the  body  of  the  instrument,  does  not  vitiate  the  hill ;  and  where  the  marginal  figurel 
differ  from  the  body  of  the  bill,  oiidenco  is  not  admissible  to  show  that  (ho  bill  WM 
negotiated  Ibr  the  value  expressed  by  the  marginal  (igures,  end  not  for  the  value  ex- 
pressed in  the  body  of  the  bill.  In  Bumham  v.  Allen,  1  Gray.  496,  it  was  lield,  tliat  a 
oromissoiy  note,  expressed  to  be  for  "  thee  handml  doUiire,"  and  in  figures  in  th« 
margin  "  S  300,"  waa  a  good  note  for  three  hundred  dollars,  if  the  maker,  when  be 
rt^ncd  it.  intended  "  thee  "  for  three  ;  and  whether  such  was  bis  intention  was  a  ques- 
tion for  the  jury.     In  Norwich  Bank  v.  Hyde,  13  Conn.  279,  where  a  writing  WB» 

(riven,  in  the  form  of  a  note,  promising  to  pay dollars,  in  the  margin  of  which 

was  written  S  900,  it  waa  held,  in  an  action  against  the  indoraer  alleging  a  promise  to 
pay  two  hundred  dollars,  that  such  writing  was  not  admissible  in  anpport  of  the  dec- 
laretion  ;  the  office  of  the  memorandnm  in  the  mar^pn  being  lo  remove  an  anihigaitj 
in  the  body  of  the  instrument,  and  not  lo  lupply  a  blank. 

(z)  Itiley  r.  Dickens,  19  IlL  99;  Corgon  tr.  Frew,  39  III.  31. 

(I/)  See  9  Parsons  oa  Cont.,  pp.  SB,  29. 
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and  not  iu  words.  If  so,  this  would  certainly  be  one  of  those 
irregularities  which  would  subject  the  instrument  to  Buspicion.(z} 

In  Louisiana,  by  statute,  no  bill,  note,  or  other  obligation  for 
the  payment  of  money,  made  within  the  State,  is  admissible  as 
evidence  of  a  debt  when  the  whole  sura  is  expressed  in  figures, 
unless  accompanied  by  proof  that  it  was  given  for  the  sum  so 
expressed. (ffl)  If,  in  a  bill  or  note,  the  word  "  dollars  "  is  omit- 
ted, or  in  England  the  word  "  pounds,"  those  words  will  never- 
theless be  supplied.(6) 

The  question,  whether  a  certain  instrument  is  a  promissory 
note  or  a  bill  of  exchange,  or  eitlier,  at  the  election  of  the  holder, 
will  be  considered  hereafter,  when  we  come  to  speak  of  bills  of 
eschange.(c) 

Whether  one,  not  payer  nor  payee,  signing  a  note  when  made,  is 
a  maker,  surety  or  indorser,  is  considered  later, (cc) 

(>)  Nugent  d.  Rotand,  IS  Mart  La.  £59  ;  Pilie  n.  Hol[are,  U  Mart.  La.  66S.  Thia 
poiDt  waa  raised,  bat  not  decided,  in  Gibson  v.  Irby,  IT  Texas,  173. 

(o)  ReT.  Stat.  La  ,  ISSB.p.  43.    But  fntclional  parts  ofa  dollarmay  beintigares.    Id. 

(t)  Thus,  in  Phipps  v.  Tanner,  5  C.  &  P.  488,  it  was  held,  that  a  bill  of  cichanga  for 
baenbf-five,  imt^eai  ikiliingi  and  Ihrte  pence,  was  ■  bill  of  exchange  for  twenly-tiTO 
pounds,  MTentMn  shillings,  and  three  pence,  and  might  bo  declared  on  as  such  ;  Tin- 
dal,  C.  3.  EBjing :  "  It  niaal  mean  pounds,  and  canDot  mean  anything  else."  So  in 
Booth  V  Wallace,  9  Root,  547,  it  was  held,  that  in  a  note  for  "  ihirty-lwo,  twelve  sliil- 
linp.'and  Hre  penc«  lawful  money,"  the  word  poands  is  DccGasarily  implied.  80  in 
Northrop  r.  Sanborn,  22  Vt  43S,  it  was  hijd,  that  au  order  drawn  for  "  37,89  ''  was  not 
Toid  M  being  nnintclligiblc ;  but  the  court  would  intend  that  the  figures  were  used,  ai 
whole  number*  and  decimals,  to  express  the  currency  of  the  United  Slates,  And  see 
UarriU  t).  Handy,  17  Misso.  406 ;  Sweetser  v.  French,  13  Met.  363 ;  Rex  v.  Elliot, 
1  Leach,  C.  C.  175;  WCoj  v.  Ollmore,  7  Ohio,  «8;  Coolbrolb  o  Pniinlon,  » 
Uaine,  469. 

(r)  See  EdU  t.  Bory,  6  B.  &  C.  438. 

'«)  Sm  VoL  1L,  pp.  119-1S3. 
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CHAPTER    III. 

OS  THE  ESSENTIAL  ELEMENTS  OF  A  NEGOTIABLE  PROMISSORY 
NOTE. 

To  learn  wliat  qualities  are  essential  to  a  negotiable  promia- 
EOry  note,  we  nrnst  bear  in  mind  the  purpose  of  the  note,  and  of 
the  law  in  relation  to  it.  Tliis  is  simply  that  the  note  majr 
represent  money,  and  do  all  the  work  of  money  in  business 
tranBactions.  For  this  purpose,  the  first  requisite,  that,  indeed, 
which  includes  all  the  rest,  is  certainly.  This  means  certainty, 
first,  as  to  the  persons  who  shall  receive  the  money  by  wJiich  the 
note  is  to  be  paid  and  replaced  when  this  representation  ceases. 
Second,  as  to  Uie  person  or  persons  who  are  to  make  this  pay- 
ment, and  tlie  order  and  conditions  of  their  liability.  Third,  as 
to  the  amount  to  be  paid.  Fourth,  as  to  the  time  when  the 
payment  is  to  be  made.  Fifth,  as  to  the  fact  itself  of  Uie  pay- 
ment. It  will  be  seen  that  tlie  law  endeavors  to  enforce,  define, 
and  protect  all  of  these  certainties  as  far  as  possible.  Not, 
however,  in  such  an  exact  and  technical  way  as  would  only 
embarrass  the  transaction  of  business ;  but  substantially,  and 
in  a  perfectly  practical  way. 


SECTION    I. 
OF   CEBTAIHTY   AS   TO   THE   PAYEE. 

As  to  the  person  who  js  to  receive  tl.e  money,  this  may  be 
eitlier  the  original  payee,  or  one  who  is  made  a  subsequent 
payee  by  indorsement;  of  this  indorsee  we  will  treat  subse- 
quently, and  now  only  of  the  original  payee.  This  may  be  some 
one  or  more  persons  named,  or  the  note  may  be  made  payable 
to  bearer,  and  then  the  payee  will  be  any  person  wlio  comes 
into  lawful  possession  of  the  note  and  presents  it  for  payment. 
Such  a  note  is  negotiable,  because  it  is  transferable  by  delivery, 
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and  tlie  holder  may  Eue  on  it  in  his  own  name ;  but  it  is  not 
strictly  negotiable  in  the  full  sense  of  the  .word,  because  it  is 
scarcely  capable  of  regular  indorsement,  and  that  part  of  the 
law  of  these  instruments  which  relates  to  indorsement  apphes  to 
it  very  imperfectly.  If  it  be  written,  "  Due  the  bearer,"  (a  cer- 
tain sum,)  "  which  I  promise  to  pay  A  or  order,"  this  is  payable, 
not  to  bearer,  but  only  to  A.  or  his  order.((^ 

If  the  note  be  not  payable  to  bearer,  but  to  a  specific  payee, 
the  payee  must  be  distinctly  pointed  out ;  though  he  need  not  be 
expressly  named  as  such.  Indeed,  the  payee  is  made  the  prom- 
isee by  construction  of  law  only,  in  most  cases.  To  make  him 
BO,  formally,  the  note  should  run,  "  I  promise  A  to  pay  him  or 
order  " ;  and  notes  are  sometimes  so  written,  and  always  so  de- 
scribed, when  set  forth  in  a  declaration  ;  but  far  more  frequently 
they  are  written,  "  I  promise  to  pay  A  or  order,"  and  the  law 
construes  this  to  mean  that  the  promise  was  made  to  A.  By  an 
extension  of  the  same  principle  of  construction,  where  a  receipt 
for  money,  by  reason  of  a  promise  of  repayment,  is  held  to  be  a 
promissory  note,  as, "  Received  of  A  one  hmidred  dollars,  which  I 
promise  to  pay  on  demaQd,"(e)  the  law  construes  the  promise  as 
made  to  A,  and  as  being  a  promise  to  pay  him ;  thus  making  him 
botli  promisee  and  payee.  So  if  the  instrument,  though  not 
naming  any  certain  payee  on  its  face,  furnishes  the  means  by 
which  the  payee  can  be  certainly  ascertained,  it  is  sufficient.  Id 
eertum  est,  quod  cerium  reddi  potest.  Therefore,  if  a  note  be 
made  payable  to  "  the  administrators  of  the  estate  of  A,"  it  will  be 
good.(/)     On  tlie  same  principle,  an  instrument  payable  "  to  the 

(rf)  Cock  n.  Fellowi,  1  John*.  143.  The  word*  of  the  note  were,  "  Doe  the  bcMer 
bermf  £3,  IB,  10,  which  I  promise  to  paj  to  Abraham  Thompaon  or  order,  on  de- 
mand." And  the  mart  said  :  "  The  word  bearer  has  reference  to  Thompson  as  the 
piyee,  and  as  the  promise  is  expresBlj  Co  paj  to  him  or  order,  another  person  coald 
not  maintain  an  action  on  the  note  wilhont  his  indorsement." 

(e)  Gtcen  v.  nariee,  4  B.  &  C.  S35.  Bagltg,  J.  laid :  "  Ho  paiticnlar  form  of  irordt 
is  nefessntr  to  conslimte  a  note,  and  Chadivick  v,  Allen,  2  Stra.  T06,  is  in  point  to  shoir 
[hat  it  is  not  necessary  to  name  the  payee  more  explicitly  than  this  note  does  ;  the  snb- 
nance  of  the  note  there  was,  '£1S,  Si,,  balance  dne  to  Sir  Andrea  Chadiaick,  I  am 
itill  indebted,  and  do  promise  to  pay.'  Whom  he  was  to  pay  was  not  in  tenns  etatod, 
but  as  no  other  payee  was  named,  who,  bnt  Sir  A.  Qiadaidc,  could  be  the  olgect  of 
hn  promise  1  So  here,  ax  the  money  was  received  from  Boat,  he  alone  could  be  the 
person  to  whom  the  money  was  to  be  paid  back."  And  aee  Ashbj  v.  Ashby,  S  Moon 
k  F.  IS6. 

if)  Ad»mfv.Siiig,16lU.I69;Mi>odyt>.Threlke1d,13Qn.SS.    In  BaooD  f.  illcb. 
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tnistees  acting  under  the  will  of  A,"  is  a  promisBory  note.(g-)  So 
a  plaintiff  suing  on  a  promissory  note  vliicli  purports  to  bo  paya- 
ble  to  a  person  of  a  different  name  may  sliow  by  parol  evidenw 
that  he  was  tlie  person  intended. (A)  And  it  has  been  held,  that 
if  a  bill  be  drawn  payable  to  a  fictitious  payeo,  and  indorsed  in 
the  name  of  such  payee,  and  be  afterwards  accepted  with  a  knowl- 
edge that  the  payeo  is  fictitious,  such  bill  may  be  treated,  in  the 
handsof  a6'jnajii/e  holder,  a3al>ill  payable  to  bearer.(t]  And  when 
a  note  was  made  payable  to  the  order  of  a  real  person,  and  his  indorse- 
ment was  forged,  it  was  held  that  the  maker  was  estopped  from  de- 

1  Root,  ISl,  &  note  payable  "  to  (he  hein  of  A,"  who  wu  then  alire,  "was  held  snffl 

ig)  Wtgtpnton  D.  Hwpra',  8  Cromp.  ft  M.  ssa. 

(A)  Willis  V  Btarew,  2  Stark.  39 ;  Hall  v.  TaRl,  18  Pick.  4S& ;  Jacobg  e.  Benson 
39MBiac,  I3S. 

(i)  Minci  E.  Gibson,  3  T.  R.  481,1  H.  Bl.  569 ;  Collia  u.  Emett,  I  H.Bl,  SISiTera 
0.  LewU,  3  T.  R.  183.  In  a  note  lo  Bennett  v.  Famell,  1  Camp.  130,  the  learned  re- 
porter has  given  che  following  acconnt  of  these  cases  ;  "  Almost  all  ihe  modem  cam 
upon  this  question  arose  out  of  the  bankniptof  of  Livesaj  &  Co.  and  Gibson  &  Co., 
who  negotiated  bills  with  flctiiioua  nnincs  npon  them  to  the  amount  of  nearljr  a  million 
Elerling  a  year.  The  first  case  was  Tatloek  i-.  Hams,  3  T.  R.  17*.  in  which  the  Conrt 
of  King's  Bench  held,  that  the  bona  fide  holder  for  a  vatnable  consideration  of  a  bill 
drawn  payable  to  a  Petitions  person,  and  indorsed  in  that  name  by  the  drawer,  might 
recover  the  amount  of  ic  in  an  action  against  itie  acceptor,  for  money  pnid  or  money 
had  and  rercived,  upon  the  idea  that  thcro  was  nn  appropriation  of  so  much  money  to 
bo  paid  ta  the  person  who  should  become  the  holder  of  the  biti.  In  Vera  d.  Letris,  3 
T.  R.  IBS,  decided  the  same  day,  the  court  held,  there  was  no  occasion  lo  prore  that 
the  defendant  hod  received  any  value  for  the  bill ;  as  the  mere  circumstance  of  hi) 
acceptance  was  infficicnt  evidence  of  this ;  and  three  of  the  jud|;es  thought  the  plain- 
tiff might  recover  on  a  count  which  stated  that  the  hill  was  drawn  payable  to  hearer. 
Minet  v.  Gibson,  3  T.  R  481,  put  this  point  dircclly  in  issne,  and  the  ananimona 
opinion  of  the  conn  was,  that,  where  the  circumstance  of  the  payee  being  a  Rctitions 
person  is  known  to  the  acceptor,  the  hill  is  in  effect  payable  to  beater.  Soon  after,  the 
Conrt  of  Common  Pleas  laid  down  the  same  doctrine  in  Collis  c,  Emett,  I  H.  Bl.  313. 
This  decision  was  acquiesced  in ;  but  Minet  v.  Gibson  was  carried  up  to  ibe  Hoose  of 
Lords,  I  H.  Bl.  S69.  The  opinions  of  the  judges  being  (hen  taken,  Egn,  C.  B.  (p. 
G9B),  and  Bealk,  J.  (p.  619),  were  for  rerening  the  judgment  of  the  court  below,  and 
Lord  TliarlotB,  C.  coincided  with  them  (p.  G2S)  \  but  the  other  judges  iliinking  orber- 
wise,  judgment  was  affirmed.  2  Bro.  P.  .C.,  Sd  ed.,  48.  The  lost  case  upon  the  subject 
reported  is  Gibson  v.  Hunter,  2  H.  Bl,  1 87,  !8B,  which  catne  before  the  House  of  Lordi 
upon  a  demaner  to  evidence ;  and  in  which  it  was  hJd,  that,  in  an  action  on  a  bill  of 
this  sort  against  the  acceptor  to  show  that  he  was  aware  of  the  payee  being  flctilious, 
evidence  is  admissible  of  Ihe  circumstances  under  which  he  had  accepted  other  billi 
payable  lo  ficllljous  persons.  Vide  Tuft's  case.  Leach,  Cro.  Law,  !0G."  It  may  be 
added,  Ihat  the  rule  established  by  these  cases  is  now  of  very  little  practical  valaa; 
and  if  the  question  were  still  open,  its  correctness  might  be  grvvely  doabied.  See  ihe 
dissenting  opinions  of  Eyrt,  C.  3.  and  Healk,  3.  Bee  also  Bennett  v.  Famell,  1  Camp. 
130,  ISOe.  But  see  Hnnter  v.  Blodget, !  Ycatcs,  4S0 ;  Foster  v.  ShaMnck,  S  If.  H. 
446;  Flctso.  Johnson,  3  Hill,  US;  Famsworth  v.  Drake,  11  Ind.  101  ;  In  which  tbt 
English  rule  was  adopted.    By  statute  in  New  Toik  promiaaoiy  notes  made  pajbrie  M 
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nj'mg  the  validity  of  the  note  in  the  handa  o(  tL  bona  Jide  hol(ler.(J) 
So  the  Dame  of  the  payee  may  be  lefl  blauli,  aud  this  will  author- 
ize any  bona  fide  holder  to  insert  his  owd  Dame.(A)  And  gen- 
erally, if  blanks  are  left  in  a  note  or  bill,  for  name,  address  or 
amount,  and  he  for  whose  benefit  it  is  made,  fills  the  blanks  other- 
wise than  was  agreed  upon  by  the  parties,  an  innocent  holder  may 
sue  upon  it,  whether  be  paid  money  for  it,  or  took  it  in  payment  of 
an  existing  debt.(M)  But,  with  these  exceptions,  the  rule  requiring 
the  payee  to  be  distinctly  named  is  very  strictly  adhered  to.  It  is 
expressly  held,  that  if  no  one  be  designated  as  payee,  either  by  name 
or  as  b^rer,  the  instrument  is  not  a  promissory  note.(/)  And  if 
the  promise  is  in  the  alternative,  as  to  pay  A  or  B,  it  b  insuffi- 

ihe  order  of  Ihe  maker  thereof,  or  to  the  order  of  s  flctitiooi  penoa  If  negotiet.  I  b; 
the  iiiakor,  have  the  saina  tSaX  i"  againat  the  maker  end  all  persona  haTJag  knov1cdg6 
of  the  Ikcti.  u  if  paj'eble  to  bearer.  SteTenl  v.  Strang,  2  Sandf.  I3S.  Id  DaTcg.i  u 
Uoore,  3  HcCord,  4S!,  it  wai  held,  that  a  Dole  pajalile  "  to  order"  onlj,  without  insn 
tiouing  the  name  of  ui;r  pajee,  ira>  to  be  coniidcred  B»  payable  10  bearer  in  &iTor  of  i 
lona  Jidt  holder.  See  Ellia  v.  Wheeler,  3  Pick.  18  ;  Ball  d.  Allen,  15  Maw.  t33.  In 
Wilteu  e.  Phoenix  Bank,  i  Duer,  191,  it  wag  held,  that  a  bank-check,  pajabte  to  the 
order  of  hills  pajabte,  as  it  conld  not  pata  bj  indoraement,  wa*,  in  judgment  of  lav, 
payable  to  hearer.  If  the  acceptor  of  a  bill  payable  to  a  fictitiona  pcreonbe  i^iDiiaRl  of 
the  nrcamslance  that  the  pa;ea  ia  fictitioua,  he  is  nor  liable,  even  lo  a  bona  fide  holdei 
BcDnett  ■.Famell,  1  Camp.  ISO,  180f.  So  if  the  holder  receireil  the  bill  witbu  iMuwJ- 
*igt  of  this  drcnmstoncs,  be  cannot  racorer.  Hunter  v.  Jetfery,  Peake's  Add.  Caa.  146. 
W)  Meacber  v.  Fort,  3  Hill,  8.  Car.  sa7. 

(*)  Attwood  «.  Griffin,  Rjan  &  M.  42S;  Crnchley  o.  Clarance,  S  Manle  &  8,  90. 
Cintcbl;  v.  Mann,  S  Taunt.  S39;   Greenhoiv  v.  Boyle,  T  Blackf.  SB.     Bnt  nntil  the 
blank  ia  filled  np,  the  instrnment  is  invalid.    Seay  v.  Bank  of  Teimessea,  3  Sneed,  ASS. 
(U)  Smith  *.  Lockeridge.  B  Bash,  4S3. 

(0  Thna.inBronnu.  Gilman,  ISMbsb.  ISB.aninatrumentintheaeword*,  "Good for 
one  hundred  and  twenty.«ijt  dollars  on  demand,"  and  signed,  waa  Md  not  to  he  a  prom- 
is!H>T7  note.  See  Cunii  e.  Kickanla,  1  Man.  &.  G.  46.  And  in  Donglais  v.  Wilkcson,  H 
Wend  637,  it  was  Md,  that  an  indorwmcnt  on  a  note  in  these  worda,  "  Mr  Olcolt,  pav 
on  within  %  750,"  was  not  a  bill  of  exchange,  draft,  or  chcrk.  So  in  Gibson  «.  Mioet, 
I  H.  Bl.  563,  60S,  Egre,  C.  J.  said:  ''ir  I  put  iti  writing  these  words,  'I  promise  lo  pay 
£500  on  demand,  ratue  received,'  wtthont  saying  to  whom,  il  is  waste  paper.  If  J 
direct  another  to  pay  £  500  at  some  day  after  date  for  value  received,  and  not  aay  To 
whom,  it  \s  waste  paper."  In  Mayo  d.  Chciiowelh,  Brecsc,  155,  the  inslrument  was  in 
thia  form  :  "  Tbia  shall  oblige  me  to  pay  thirtj-llvc  dollars  on  a  judgment  in  the  hunda 
of  Lewii  Murphy,  Esq.,  againat  Mark  A.  tjandcrs,  in  favor  of  John  Chcnoweth,  with 
interest  from  this  date  lilt  paid,"  (Signed,)  "  Jonathnn  Mayo  "  Held,  that  it  waa  not 
a  promissory  note.  And  see  Matthews  v.  Redwine,  23  Missis.  £33 ;  Enlhotcn  o.  Hoyle, 
13  C.  B.  373.  In  Piewilt  i>.  Chapman,  6  Ala.  B6,  it  wai  held  thai  an  instmmenl,  pur- 
porting  to  be  a  hill  of  exchange,  bnt  which  did  not  direct  to  whom  the  money  was  pay- 
able, might  be  the  foundation  of  a  suit,  in  the  name  of  Ihe  person  from  whom  the  con- 
sideralion  moved,  and  to  whom  it  was  delivered  by  the  drawer ;  bat  an  action  could  DOl 
be  maintoiaed  thereon  by  a  third  person,  as  bearer.  Ja  United  Stales  b.  White,  S  Hitl, 
«9,  il  was  KM,  that  a  promissory  note  mode  payable  lo  Iht  order  of  ihe  peraon  wAo  riooU 
Aetafltr  indorte  lie  nine  was  vilid  and  negotiable. 
Toi.  I.— C 
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cient.(m)  So  an  instrumeDt  payable  "to  the  estate  of  M.  L.,  de- 
ceased," is  not  a  promissory  note.(n)  So  an  instrument  contaiu- 
ing  a  promise  to  pay  a  certain  sum  therein  mentioned  "  to  the 
secretary,  for  the  ■  time  bring,  of  the  Indian,  <fcc.  Assurance  Sod' 
fly,  or  hU  order,"  has  been  held  not  to  be  a  promissory  note.(o) 

(m)  MiMielmin  d.  Oaltea,  19  III.  SI ;  manckenhagea  v.  Blnndell,  S  B.  &  Aid.  417. 
This  wan  id  actioD  on  a  note  whereby  the  maker  promised  to  pay  Co  A  or  to  B  and 
C  0  BDm  therein  apecified,  value  received;  ond  it  was  held  not  to  be  »  promiasory  note 
within  Che  meanin);  of  the  atatule  oE  Anne.  Camphelt,  mgutndo,  aaiJ:  "This  ia  a 
valid  note  within  the  statnto  of  Anne,  bb  between  the  original  partiei,  altbongh,  per- 
haps, it  may  not  be  negotiable.  It  is  not  payable  npon  a  contingeocy;  for  a  note  pay- 
able  to  two  partners,  which  io  effect  ia  payable  to  one  or  to  the  other,  ia  etgnally  so. 
So  also,  foreign  billa  of  exchange,  drawn  in  sets,  may  eqaally  be  aaid  to  be  payable 
upon  contingencies;  for  the  direction  is  to  pay  this  my  flrat  hill  of  exchanjre,  the 
second  and  third  not  being  paid;  or  the  aecond,  the  flrat  and  third  not  being  paid; 
which  Is  in  effect  directing  the  bill  to  be  paid  to  the  indorsee  who  may  hold  the  lirsc, 
or  to  the  indorsee  who  mny  hold  the  second."  Bnt  Abbott,  C.  3.  said;  "I  have  no 
donht  that  this  ingtrnment,  in  Che  form  in  which  it  is  declared  on,  is  not  a  pri>inissor7 
note  within  the  statute  of  Anne  i  for  if  a  note  ia  made  payable  to  one  or  other  of 
two  persona,  it  is  payable  to  either  of  them  only  on  the  contingency  of  its  not  having 
been  paid  to  the  other,  and  is  not  a  good  promiasoiy  note  within  the  atatnte."  Uny- 
Ity,  J. :  "If  there  had  been  any  community  of  intereita  stated  between  the  payees  so 
as  in  any  respect  U>  identify  Damer  and  Blanckeohsgen,  it  is  passible  that  an  action 
might  have  been  maintained  on  this  note,  bat  in  the  way  in  which  the  declaration 
bus  been  framed,  stating  this  as  a  note  payable  to  one  or  the  other,  I  am  very  clearly 
of  Dpinion  that  it  ia  not  the  description  of  note  which  the  statute  of  Anne  contem- 
plated." llolroyd,  J.:  "This  note  does  not  come  within  the  description  of  notes 
contemplated  by  the  statute  of  Anne.  It  is,  in  fact,  a  promise  to  pay  A,  if  the  maker 
doea  not  pay  to  B  and  C.  It  ia  therefore  a  conditional  promise,  and,  conseqaentlj, 
not  within  the  statute."  The  same  point  was  decided  in  Walrad  v.  Fetrie,  4  Wend 
B75.  But  ifir^,  J.  there  said:  "  On  the  part  of  the  plaintiff  it  ia  contended  that 
the  contingency  is  no  greater  than  it  would  be  if  the  word  'and'  was  snbBtiloted  for 
'or,'  becanse,  had  the  note  been  payable  to  Walrad  and  Bowman,  payment  to  either 
would  have  been  a  satisfaction  of  the  note;  we  are,  therefore,  asked  to  consider  the 
word  'or'  of  the  same  effect  as  the  word  '  and.'  I  should  be  inclined  to  accord  in  the 
views  of  tlie  plaintiff,  if  I  were  not  relnctent  la  estehlish  a  different  rule  here  from 
that  which  seeme  to  prevail  in  England  on  this  point.  It  is  important  to  our  com- 
mercial interests,  considering  the  intercourse  existing  between  this  country  and  Eng- 
land, that  the  statutes  which  are  alike  in  both  countries  as  to  negotiable  pa(>cr  slinald 
receive  the  same  constrnction,  and  be  applied  in  the  some  manner."  See  Samnels  t>. 
Evans,  1  McLean,  473 ;  Spaulding  v.  Evans,  3  McL>edn,  139. 

(n)  Lyon  v.  Marshall,  1 1  Barb.  S4I ;  Tittle  v.  Thomaa,  30  Missis.  192. 

(o)  Storm  ".  Slirliug,  S  Ellis  &  I).  838.  Lord  Campbtll,  in  delivering  the  jndgment 
of  the  court  in  this  case,  said  :  "  The  nature  and  every  definition  which  we  Had  in  the 
books  of  a  promissory  not«  show  that  it  most  contain  an  express  promise  to  pay  to  a 
person  therein  named  or  designated,  or  to  his  order,  or  to  bearer.  If  the  pereoD  to 
whom  or  to  whose  order  it  ia  to  be  paid  ia  norerlaio,  and  it  depends  on  a  contingency 
to  whom,  or  to  whose  order,  payment  ia  to  be  made,  it  is  not  a  promissory  note,  onlees 
it  can  be  treated  as  payable  to  bearer.  It  was  urged,  on  behalf  of  the  plaintiff,  that  we 
might  treat  this  as  a  note  made  payable  to  the  plaintiff,  who  at  the  date  of  the  doca- 
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But  if  it  had  been  "to  the  now  secretary  of  the  Indian,  &c.  Aaeu- 
ranee  Soeietif,  or  his  order,"  it  would,  as  we  have  seen,  have  been 
sufficient,(jj)  A  bill  of  exchange  payable  to  A,  "cashier  of"  a 
bank,  is  payable  in  law  to  the  bank ;  and  the  indoreement  of  it  by 
A  as  cashier  binds  the  bank.(pp)  'So  a  note  payable  to  the  presi- 
dent of  an  insurance  company  was  held  payable  to  the  company,(pg) 
If  a  note  is  payable  to  A,  and  there  are  two  persons  of  that  name. 


£ither  and  son,  the  note  would  be  prima  fade  evi 
to  the  father.  But  the  sod  may  show  that  he  is 
note,  and  is  the  person  who  autiiorized  the  bringi 


Idenoe  of  a  promiEO 
Id  possession  of  the 
Ingof  theaotion.(9) 


SECTION    II. 

OP  CERTAINTY  AS  TO  THE  PAYER. 

0E3tTAiNTY'  IS  required  as  to  the  persons  who  are  to  make  the 
payment,  and  the  order  and  conditions  of  their  liability.  In  the 
lirst  place,  the  maker,  who  signs  the  note  and  is  the  promisor,  is 
bonnd  by  his  promise  to  pay  the  note.     This  signature  must  be 

menc  wna  tlie  lecretarr  of  the  societj,  hj  his  description  as  snch  secretory 

Tliere  is  no  doabt,  upon  the  sathorilies,  that  it  is  qaite  snflii'ient  to  make  a  note  by  a 
deicripuon  or  dciignatio  persona  of  ibis  bind  ;  bac  we  do  not  think  that  we  can  put  the 
above  cunitmction  od  the  document  now  bclbre  as.  The  use  of  the  words  'for  the 
time  bein^,'  in  the  first  uKtance,  the  repetition  of  them  afterwards,  and  the  whole  fbrm 
■nd  scope  of  the  inatrament,  satisfj'  us  that  the  payment  was  to  be  made  to  the  indi' 
Tidaal  who,  at  the  time  of  the  inslnimcnt  falling  dne.  ihonld  illl  the  aitnation  orsecro- 
Vaj  of  tbe  company,  and  not  to  the  plaintiff,  unless  he  happened  to  be  the  secrelary  at 
that  lime.  It  was,  we  think,  dearly  intended  aa  a  fioatiag  promise,  the  performaoce  of 
which  was  to  be  made  to  the  pcnon  being  aecretary  when  the  document  became  duo. 
The  other  conainiclion  would  in  effect  be  10  boU  that  the  words  '  the  secretary  for  the 
dme  being  '  meant  the  nDic  secretaiy ;  bat  we  think  that  the  words  were  used  for  the 

rerj  purpose  of  exclnding  that  construction It  waa  snggested  also,  in  the 

•lament,  tliat  if  there  were  no  payee  who  could  sue,  the  note  might  be  treated  as  pay- 
able to  bearer.  But  we  think  that  in  so  holding  we  should  give  a  meaning  to  the  note 
contrary  to  the  clearly  expresaed  intention  of  the  maker.  This  is  not  a  case  of  fraud, 
or  of  a  flctitions  payee  ;  but  the  defect  ia,  that  it  !s  a  promise  id  pay  some  person  to  be 
ascertaiDed  tzpottfido;  and  we  know  no  authority  to  show  that  under  snth  circnm- 
atances  we  can  hold  this  instrument  to  be  a  note  payable  lo  bearer,  because,  though 
Talid,  pertiapt,  as  an  agreement,  it  cannot  he  enforced  as  s  promissory  note."  See  alao 
Tal«s  ».  Naah,  S6  B.  {U.  S.),  5B1. 

(P)  Per  Lord  Campbell,  in  Storm  v.  Stirling,  nipra.  And  aee  RoWtson  v.  Shew- 
ard,  1  Man.  ftO.  ail;  Davis  s.  Garr,  2  Seld.  124;  liex  v.  Box,  S  Taunt  S2i. 

ipp)  Bank  of  New  York  n.  Bunk  oE  Ohio,  2S  S.  Y.  619.  And  the  bank  may  sue 
opon  it  as  payee  without  his  indorsement.   First  Nat.  Bank  d.  Hall,  44  N.  Y.  39St. 

(pq)  Nichols  v.  EVothingham,  K,  Me.  S20. 

(9)  8w«eting  V.  Fowler,  1  Stark.  tOS. 
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unambiguous  and  explicit,  so  as  to  leave  qo  doubt  of  the  person 
inteudea  to  be  designated ;  because  it  is  obvious  that  any  doubt  on 
this  subject  would  impair,  if  it  did  not  destroy,  the  utility  of  the 
document  as  au  instrumeut  of  busineas  ;(r)  and  therefore  it  is,  that 
we  d<mbt  whether  courts  should  permit  the  signature  of  a  n^oHable 
note  to  be  made  merely  by  mitials,  or  to  be  inserted  in  the  body,(8) 
or  at  the  begiuning,  or  in  the  margin  of  the  note,  or  elsewhere  than 
at  its  close,  which  is  the  usual  and  proper  place.(t) 

The  signature  should  be  in  the  handwriting  of  the  maker,  unless 
made  by  his  agent.  Then  this  agency  should  be  expressed ;  and 
the  proper  form  of  such  signature  is,  "A,  by  B  bis  agent"  or  "at- 
torney. But  if  the  signature  were  "  B  for  A,"  this  inaccuracy  of 
form  would  not  make  it  B's  note,  or  prevent  it  &om  being  A'a 
note,  if  the  signature  were  actually  authorized,  and  the  note  were 
in  all  other  respects  r«gular.(M) 

If  a  note  be  signed  by  any  one  holding  a  trust  or  an  ofBce,  and 
the  signer  adds  to  his  name  his  office,  the  addition  will  be  held  a 
word  of  description,  and  he  will  be  held  personally,  unless  there 
are  words  in  the  instrument  confining  the  liability  in  some  way.(uu) 

One  who  signs  a  name  he  is  not  authorized  to  use,  or  a  fictitious 
name,  may  be  held  if  he  was  accustomed  to  use  this  name  in  busi- 
ness, or  if  it  was  known  by  the  holder  that  he  signed  it,  and  the 
holder  took  the  paper  on  the  credit  of  his  signature ;  otherwise  he 
can  not  be  held.(uti) 

As  a  note,  especially  a  promissory  negotiable  note,  is  not  strictly 
a  specialty,  although  formerly  it  was  so  regarded  in  oneor  two  cases, 
the  authority  to  make  or  sign  or  deliver  it  need  not  be  under  seal, 
nor  even  in  writing.  And  if  the  note  purports  to  be  made  by  A  by 
his  i^ent  B,  and  B  had  no  authority,  yet  if  A  should  afterwards 
adopt  and  ratify  this  signature,  it  would  be  effectual.  If,  however, 
only  B's  name  was  there,  and  there  was  neither  expression  nor  inti- 
mation of  ^eucy,  then  the  established  rule  that  there  can  be  no 
ratiticationof  anact  byan  undiscIosed'principal,unless  the  act  itself 
purported  to  be  the  act  of  an  agent,  would  prevent  A  from  making 
it  by  ratification  his  note.  But  he  might,  undoubtedly,  guarantee 
it,  or  become  surety  for  the  payment,  or  assume  its  obligations  in 
any  other  way  he  saw  fit  to  do.  In  Other  words,  if  B  makes  the 
note  as  his  own  note,  it  can  never  become  the  note  of  any  other 
maker;  but  if  he  makes  the  note  as  ageiU  of  A,  although  he  has 
no  authority,  A  can  make  the  note  his  own  by  ratification. 

If  the  signature  be  in  the  alternative,  as  if  the  note  be  signed 

(r)  In  Sanders  v.  Anderson,  SI  Miaso.  40S,  it  wu  htld,  that  >  note  signed  "Stewn- 
iHMt  B«n  Lee  ami  onnere"  wan  sufficient. 

(>)  See  lupra,  p.  23,  note  r. 

{t)  It  has  been  held,  however,  that  a  signatare  bj  InitiaU  la  snffident.  Merchants' 
Bank  v.  Spicer,  G  Wend.  443;  Palmer  if.  ijtephena,  1  Douio,  471. 

(u)  See  pvl,  ch.  b,  A4. 

(tiu)  Sturdivant  v.  Hull,  69  Me.  ITS.  Grq^oiy  >.  Leigh,  33  Tex,  819.  Sm  put 
X,  90,  98  and  note. 

(nv)  Bartlett  v.  Tncker,  104  Mass.  336. 
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"  A  or  B,"  ve  should  say  it  waa  not  a  sufficient  signature  to  make 
a  goud  promiseor;  note  against  any  person.  In  one  case,  a  note 
written,  "I,  A,  promise,"  Ac.,  signed,  "A  or  else  B,"  was  re 
garded  as  the  note  of  A,  signed  by  B  as  surety ;  probably  on 
account  of  its  peculiar  phrasei»logy.(»;)  As  the  law  stands,  if  the 
character  in  which  a  person  writes  his  name  on  a  bill  or  note  is 
obvious  and  certain,  it  does  not  seem  to  be  material  on  what  part 
of  the  paper  the  signature  is  written.(ui) 


SECTION    III. 
OF    CERTAINTT   AS   TO   THE   AMOinfT. 

Thebb  should  be  entire  certainty  and  precision  as  to  the 
amount  to  be  paid.  The  reason  of  this  is  especially  obrious ; 
for  if  the  note  is  to  represent  money  effectually,  there  must  be 
no  chance  of  mistake  as  to  the  amount  of  money  of  which  it 
Qius  takes  the  place  and  performs  the  office.  On  this  point, 
therefore,  tiie  cases  am  quite  stringent.  The  sum  must  be  stated 
definitely,  and  must  not  even  be  connected  with  any  indefinite  or 
uncertain  sum,  nor  are  we  aware  of  any  trustworthy  cases  in 
which  the  rule  Id  eerhim  est,  quod  cerium  reddi  potest,  is  per- 
mitted to  supply  the  want  of  an  express  certainty  on  this  point, 
as  it  seems  to  be  in  relation  to  some  other  of  the  certainties  re- 
quired in  promissory  notes.  Thus,  if  the  promise  be  to  pay  a  cer- 
tain sum,  and  also  "  all  fines  according  to  rule," (2;)  or  a  certain 


(d)  Ferris  d.  Bond,  4  B  ft  AH.  679.  The  note  was  in  these  wordj :  "  I,  John  Cor 
aer,  promiBe  to  p«7,"  tc  (Sig^ned,)  "John  Comer,  or  else  Henry  Bond.''  The  action 
WM  aguiut  Bond  ;  and  the  conn  said  ;  "  This  ia  not  a  promistoij  note  by  this  defend- 
aoL  withiD  the  itatnte  of  Anne.  It  operatea  dill^rentlj  a«  to  the  two  psitlei.  It  ia  an 
abaolnte  undertaking  on  the  part  of  Comer  to  pay,  and  it  is  conditional  only  on  the  part 
«f  the  defendant,  for  he  nndertakei  to  pay  only  in  the  event  of  Comer's  not  paying." 

(b)  Claran  v.  Bailey,  14  John*.  4S4 ;  Hunt  e.  Adami,  S  Hwia.  3S8 ;  CaTrer  r.  War- 
no,  id.  MS ;  Sannderson  n.  Jacluon,  IB.  ft  P.  I3S;  Knight  n.  Crockford,  I  E«p.  190. 

(r)  Ajniy  t>.  Feamaidei,  4  M.  ft  W.  168.  It  was  ronteaded  for  the  plaintiff  in  this 
tan,  that  tbe  wotdt  "and  all  fine*  BccoTdiaK  to  mle"  were  altogether  insensible,  and 
■iglil  be  riqected  aa  laTploaage.  Bat  Parke,  B.  laid :  "  Thi*  itiatinTnent  being  d»- 
dared  on  as  a  promiaiory  note,  the  question  is,  whether  the  words  'and  all  fines 
according  to  rule'  can  be  rejected  ai  being  altogether  insensible,  and,  therefore,  more 
Mrpluuf^  ;  and  1  think  they  cannot.  It  is  qaito  po^aiblo  that  thej  have  a  meoning, 
■ad  may  impoit  that  certain  pecuniary  finea  and  forfeitures  are  to  be  p^d  by  Ihed;'^'!- 

▼OL.  I.  4 
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sum,  and  also  "  all  other  sume  wbich  may  be  due,"(v)  or  a  certain 
sum  with  interest,  and  also  to  pay  "  tlie  demands  of  the  sick  club 
at,  &o.,  ia  part  of  interest,"(z)  or  a  certaia  ttum,  "  the  current  rate 
of  exchange  to  be  added, "(a]  or  a  certain  sum,  deducting  what 
interest  or  money  "A  may  owe  the  maker ,"(6)  or  "deducting  all 
advances  and  ezpensefl,"(c)  or  a  certain  sum,  "the  same  to  go  as  a 
set-oif,"  &o.(d)  In  neither  of  these  cases  can  the  instniment  becon- 
sidered  as  a  valid  promissory  note,  even  tor  the  specific  sum  which 
the  maker  promises  to  pay.  Nor  is  an  instrument  promising  to  pay 
in  "current  notes  of  the  State  of"  a  protniseory  aote.{dd)  But  the 
addition  of  a  promise  to  pay  attorney's  fees,  and  fee  for  collection, 
has  been  held  not  to  affect  the  negotiability  of  the  instrument,  be- 
cause it  does  not  affect  the  amount.(<je) 

So  a  direction  to  pay  to  the  order  of  A  "whatever  sum  you  may 
collect  for  me  of  C,  (c)  or  "the  proceeds  of  a  shipment  of  goods, 
value  about  .£2,000,  consigned  by  me  to  you,"  is  not  a  bill  of 
exchange.(/) 


SECTION    IV. 
07  OBHTAIHIT  AS  TO   THB  TIHE  OF   PAYMENT. 

The  time  when  the  money  is  to  be  paid  is  also  to  be  certain. 
Here,  however,  the  rule  that  what  can  be  made  certain  is  certain, 
is  permitted  to  operate.  Thus,  if  payable  on  demand,  no  one 
can  say  when  the  demand  will  he  made,  but  when  it  is  made  the 
note  becomes  at  once  certainly  due.  If  payable  when  "demand- 
ed," this,  though  an  unusual  phrase,  means  the  same  thing;  so 
that  the  statute  of  limitations  begins  with  such  a  note  on  the  day 
of  the  date.(^)  If  payable  "on  demand  with  interest  afler  six 
months,"  this  is  held  to  mean  that  the  demand  may  be  immedi- 


(i)  Bolton  V.  Dogdale,  4  B.  &  Ad.  B19.  And  im  Leedi  v.Lenrashire,  S  CMnp.aofi; 
Dnvies  v.  Wilkioaon,  10  A.  &  E.  98. 

(a)  rhiUdelphia  Bank  v.  Newfcirk,  2  Miles,  448,  But  in  MitliiK«n  a  note  jajahle 
"  with  cnirent  ml*  of  exchncge  on  Nbw  York,"  wna  held  negotiable.  Johnson  v. 
rriaWa,  15  Mich.  288.  Held  also  in  Michigan  "  payable  in  current  fands"  »  pajnbla 
onlv  in  funds  current  hy  law.    fhtDnix  Intt.  Co.  v.  Allen.  1 1  Mich.  501. 

(b)  Barlowv.Broadhuret,4J.  R.  Moore,lTI.   BeeKaUnati.  Watts,LitL  SelCu.  197. 
{r)  CushniBii  V.  Haynes,  SO  Pick.  I3S. 

(d)  Clarke  *.  Percivdl,  a  B.  ill  Ad.  660. 
(dd)  Warren  u.  Brown,  64  N.  C.  3B1, 
[dt)  Sparry  e.  Horr,  32  Iowa,  184;  Dietrich  e.  Baylie,  88  La.  Ann.  787. 

(c)  Legro  tF.  Staploa,  16  Maine,  £93. 
(/)  Jones  V.  SimpHin,  3  R  &  C.  31& 
(0)  Kingabury  u.  Bntler,  4  Vt.  458. 
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Ate,  but  that  the  interest  will  not  begin  unless  the  note  lies  un- 
paid dz  months,  and  not  tliat  the  demand  must  be  deferred  until 
after  six  mouth8.(A)  But  if  payable  with  interest  twelve  months 
after  uolice,  this  means  payable  on  demand  at  any  time  after 
twelve  mouths  have  elapsed  from  the  BOtice,  and  is  sufficiently 
definite.(i)  And  iu  one  case,  where  tiie  note  was  written  "  on  de- 
mand with  interest  after  four  months,"  and  the  words  "  on  de- 
mand" had  been  partially  erased,  but  could  still  be  read,  it  was 
held  te  be  payable  in  four  months. (7)  If  payable  "when  I  shall 
marry,"  or  in  so  many  days  "  after  I  shall  marry,"  this  is  not  suf- 
ficiently certein,  because  the  promisor  may  never  marry  at  all. (A:) 
So  if  payable  when  cei'tain  property  or  goods  are  sold ;  [I)  or  '*  wheu 
my  circumstancoB  will  admit  without  detriment  to  myself  or  fam- 
ily" ;(m)  or  "thirty  days  after  the  arrival  of  a  certain  Bhip";(w) 
or  "  when  in  funds,"(o}  it  is  not  sufficient.  So  if  payt^lo 
in  instalments,  no  time  being  stipiUated  for  the  payment  of  the 
instelments,  it  is  not  a  promissory  iiote.(7>}  If  payable  "  when  A 
shall  come  of  age,"  this  alone  would  not  be  enough,  because  he 
might  die  a  minor ;  {q)  but  if,  in  addition  to  this,  the  day  is  speci- 
fied on  which  he  will  be  of  age,  this  is  held  te  be  good,  because 
the  note  will  be  payable  when  the  day  arrives,  though  A  should 
die  before  the  day.(r)    So  if  payable  within  a  limited  time  after  a 

(*)  lAring  V.  Oamej,  S  Pick.  IS. 

it)  Clajtoa  V.  Goiline,  S  B.  &  C.  36a 

(j)  Uoban  v.  Dodge,  1  Fnirf.  ISS.  Id  Conner  n.  Routh,  T  Hov.  MiiB.  176,  U  wiu 
Ud.  Out  a  now  pafiihla  tirontj-foar  after  dale  vaa  not  void  for  nncertointj,  nor  a  non 
on  demand;  but  the  holder  might  insert  the  time  inteniled. 

(i;J  BeardealejD.  Baldwin,  S  Sera,  list ;  Pearaon  c.  Garrett,  *  Mod.  213,  Comb.  S17. 

(t)  ne  Forwt  p.  Fraij,  B  Cowen,  HI;  Hili  o.  Halford,  2  B.  &  P.  413.  But  IM 
Dbsdell  P.  Canningham,  33  Misro.  134. 

(m)  Ex  parte  Tootcll,  4  Vea.  3*3  ;  Salinai  b.  Wright,  1 1  Tcxaa,  ST3. 

(n)  PaliDor  v.  Pratt,  3  BiaK.  1S5. 

(o)  nanell  v.  Maraton,  T  Kob.  La.  34 

ip)  HoSkt  0.  Edwards.  Car.  &  M.  IS, 

{q)  Thni,  in  Rellej  0.  Hemmingnray,  13  lit.  604,  it  iras  held,  that  a  note  payable  to 
a  person  "  when  he  is  iwvnly-one  ycnn  old,"  is  not  a  promissory  note.  Trtat,  C.  J. 
•aid  :  "  The  pajmeot  wbm  to  be  made  wheo  the  payee  ehonld  attain  his  majority,  —  an 
crent  that  might  or  might  not  take  place.  The  contint^ncy  might  never  happen,  and, 
lierefbre,  (he  money  waa  not  certainly  and  at  all  events  payable.  The  instrument 
ladled  one  of  the  essoatial  ingredients  of  a  promissory  note,  and  ronseqnently  was  not 
negotiable  under  the  statote.  The  fact  that  the  payee  lixed  till  he  was  twentj^one 
fears  of  age  makes  no  difference.  It  was  not  a  promissory  note  when  made,  and  it 
(onid  not  become  aach  by  maner  ee  petl/aclo." 

(r)  Gosi  V.  Nelson,  1  Burr.  336. 
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man's  death,  this  is  held  to  be  BufBcient,  because  an  event  must  oo 
cur  which  will  make  this  definite ;  (>)  and  if  the  day  of  payment 
must  come,  it  has  been  said  that  its  distance  is  not  material ;  {I) 
but  this  dictum  must  be  received  with  much  qualification.  It 
has  also  been  held,  but  as  we  think  on  insufficient  grounds,  that 
if  payable  a  definite  time  after  money  which  is  due  from  tlie 
government  shall  be  paid,  this  is  certain  enough,  because  it  is 
certain  that  the  government  or  nation  will  pay  their  debts. (u)  It 
has  also  been  held,  where  a  negotiable  note  which  was  indorsed 
and  sued  by  the  indorsee  was  made  payable  *'  by  the  20th  of 
May,  or  when  he  completes  the  building  according  to  contract," 
that  this  was  a  good  note,  because  "  payable  absolutely  at  a  day 
certain."(v)    The  reasons  for  this  decision  are  not  given,  and  it  is 

(()  Cooke  V.  Colehan,  S  Sera.  laiT,  Willea,  393. 

(1)  In  Colelian  v.  Cooke,  Willcs,  393,  396,  WiUes,  C.  J.  uid  :  "  I  put  a  quesliun  to 
the  counsel,  whothor  there  is  nny  limited  time  mentioned  in  iny  of  the  booka  beyonil 
which  if  bills  of  exchange  are  made  payable  they  are  not  good,  and  it  wu  agreed  by 
the  roanael  thai  (hey  maid  dad  no  such  rale,  and  I  am  anre  I  can  find  noue.  But  if  a 
bill  of  cxcbange  be  made  payable  at  never  bo  distant  a  day,  if  it  be  a  day  that  mtut 
come,  il  is  no  objcc^on  to  [he  bill.  There  is  bnt  one  posaoge  in  the  books  wherein  any 
Do^on  to  the  contrary  is  »o  mach as  binled  at;  and  ihuiain  ScBcchia*deComnierciis, 
where  it  is  said  that  it  had  been  fbrmerly  an  objection  against  a  hill  of  exchange,  a* 
eoDlraiy  to  the  nature  of  it,  that  il  was  made  payable  at  the  end  of  sereo  months ;  bat 
by  his  making  use  of  the  word  '  fbrmerly,*  it  is  plain  that  in  his  opinion  the  law  wai 
then  held  to  be  otherwise." 

(u)  Andrews  d.  Franklin.  1  Stra.  U  ;  Erane  v.  Underwood,  1  WiLion,  263. 

(u)  Slovens  u.  Blunt,  T  Moss.  S40  So  in  Goodloe  v.  Taylor,  3  Hawka,  4SS,  where 
a  note  was  drawn  oa  fbllowa  ;  "Againai  the  £5th  of  Derembor,  1819,  or  when  the 
honse  John  Mayfield  has  undertaken  to  build  for  me  is  completed,  I  promise  to  pay," 
Ac.,  it  was  kdJ,  that  the  parties,  by  inseninfi;  a  speuiflc  dale  of  payment,  had  made  it 
payable  at  alt  eventi,  whether  the  house  was  completed  ot  not;  and  that  consequently 
the  nolo  was  negotiable.  In  Cota  u.  Buck,  T  Met.  B8B,  the  iostrament  was  in  Ihil 
fonn  :  "  For  value  received  1  promise  to  pay  J.  P.  or  bearer  (  S70,  it  Ijeing  for  property 
I  pnrchased  of  him  in  Toltte  at  this  dale,  as  being  payable  as  soon  as  can  be  resliied  of 
the  above  amount  for  the  aaid  property  I  have  this  day  purchased  of  aaid  P.,  which  is 
lo  be  paid  in  the  course  of  the  season  now  coming."  fj/ld,  that  it  was  a  negotiable 
promissory  nole.  Shaic,  C.  J.  said :  "  This  note,  we  think,  was  payable  by  the  prom- 
isor at  all  events,  and  within  a  certain  limited  time.  The  nole  is  obscurely  written 
and  ungrammatical.  But  we  think  the  meaning  wai  this ;  that  the  signer,  for  value 
received  in  the  purchase  of  property,  promised  to  pay  Pero  or  bearer  the  sam  named 
aa  soon  as  the  lb  mination  of  the  coming  season,  and  sooner  if  the  amount  could  be 
sooner  realized  oi.  of  the  fund.  Such  reference  lo  the  sale  of  the  property  was  not  to 
fix  the  fund  from  i  hich  it  was  to  be  paid,  but  the  lime  of  payment.  The  nnderlahing 
to  pay  was  .\bsola'e,  and  did  not  depend  on  the  fund  So  as  to  the  time,  whatever 
time  may  be  uodentood  as  the  '  coming  season  ' ;  whether  harvest  time  or  the  end  of 
Ihe  jcar.  it  in.ist  come  by  mere  lapse  or  lime,  and  that  must  be  the  ultimate  limit  of 
the   in  e  if  piymeut."    But  in  Alexander  v.  Thomas,  16  Q.  B   333,  It  was  ^M,  that 
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not  easy  to  discover  them,  unless  the  note  was  read  as  a  promise 
to  pay  on  the  20th  of  May  at  all  events,  and  sooner  if  the  huild- 
iog  was  finished  sooner.  It  has  been  held  that  a  promise  in  writ- . 
ing  to  pay  A  a  certain  sum,  "  in  such  manner  and  proportions, 
and  at  such  time  and  place,  as  be  shall,  &om  time  to  time,  re- 
quire," is  a  promissory  note.{M') 

In  genera],  it  is  not  essential  to  a  note  that  it  should  be  dat- 
ed J  (a:)  and  if  there  be  no  date,  it  will  be  considered  as  dated  at 
the  time  it  was  made.(y)  If  it  be  dated,  the  dat«  will  be  prima 
facie  evidence  of  the  time  when  the  note  was  made,(z)  but  not 
conclusively. (a)     So  a  note  may  be  dated  forward  or  antedated,(&) 


■D  ordar  for  a  aam  "  payable  Qioe^  dayi  after  sight,  or  vhtn  rtalUed,"  is  Dot  a  bill 
of  txcbange,  as  the  latter  alternative  makes  the  sum  payable  cm  a  contingency.  For 
the  plaiotitl  it  was  said  :  "  The  meaning  of  the  bill  of  exchange  as  described  in  the 
declaration  is,  that  it  ia  to  be  paid  ninety  days  after  sight  at  all  events,  or  sooner  if 
the  itrawee  ui  in  fonds  before  that  period."  Lord  Campbell ;  "  Even  on  this  con- 
■Imctinn  it  woalcl  be  uni-crtain  whether  it  would  be  payablo  at  all  within  the  ninety 
days,  and  if  payable  within  that  time,  on  what  pirticalar  day  it  would  be  so  payable." 
And  afterwsnli  bis  Lonlship,  in  delivering  his  judgment,  uid:  "If  we  conld  reject 
the  wonis  'or  when  realized'  as  insensible,  the  bill  would  certainly  be  nnexceptioo- 
aUe^  But  a  reasonable  meaning  has  already  been  ascribed  to  theni,  vit  '  or  when  yon 
are  in  foods  for  the  porposa.'  I  do  not  see  why  this  alternative  is  to  be  taken  as 
Umked  to  the  term  before  the  expiration  of  the  ninety  days  rather  than  after.  I 
should  aay  the  meaning  is,  that  the  bill  is  to  be  paid  at  the  end  of  ninety  days  if  the 
drawee  ahoold  be  then  in  funds,  if  not,  that  it  shall  be  payable  afterwards.  Even, 
bowever,  if  the  other  is  the  rigbt  meaning,  namely,  that  the  bill  is  payable  sooner  if 
tba  drauee  should  be  sooner  in  fands,  and  if  not,  at  the  md  of  ninety  days  at  all 
eirents,  I  think  this  woald  not  be  a  good  Inll ;  for  the  holder  would  have  to  watcb  and 
ascertain  the  precise  time  when  the  bill  shonld  become  payable,  and,  if  be  failed  io 
doing  thia  and  in  dniy  presentiog  it,  the  drawer  woald  be  discharged.  I  am  of 
(pinion  that  this  is  not  a  good  bill  of  exchange,  drawn  according  to  the  cifsCom  of 
merc^Mots,  so  aa  to  relieve  the  plaintiff  frcmi  the  necessity  of  staling  a  consideration 
(or  ic"    And  see  Henschel  v.  MoUer,  S  Uenio,  43S. 

(w)  Goeben,  &e.  Tornp.  Cu  v.  Hurtio,  S  Johns.  SIT;  Waihiogton  Connty  Hot 
Lu.  Co.  p.  Miller,  36  Vt.  77. 

(E)  See  Michigan  Ins.  C&  v.  LMvenworth,  30  Vt.  11. 

(tf)  Ue  la  Courtier  >.  Bellamy,  2  Show.  4S3-  Hague  v.  French,  3  E  &  P.  173; 
GUes  ».  Bonme,  6  Maule  &  S.  73. 

(J)  Anderson  ».  Weston,  6  Bing.  N.  C.  S»6 ;  Emory  »,  Vinall,  16  Maine,  399 ;  Tay- 
lor v.  Kinloch,  1  SUrk.  179;  Ubbard  >.  Betliam,  Moody  &M.  483;  Smiths.  Battens, 
1  Hoody  &  K.  341.  But  see  Cowie  e.  Uarris,  Moody  &  M.  141 ;  Ko«e  v.  Kowcroft, 
4  Camp.  345. 

(a)  Dean  e.  De  Leardi,  S4  MIssls.  434 ;  Aldridge  u.  Branch  Bank,  17  Ala.  45.  But 
the  mskn',  it  nams,  will  not  be  allowed  to  contradict  the  date  of  the  note,  to  the  pre- 
judice of  a  bona  fid4  holder.     Uostou  v.  Young,  33  Maioe,  85. 

<«)  Gray  v.  Wood,  3  Harris  &  J.  3!6 ;  Biditer  v.  Selin.  8  S.  &  B.  415 ;  Faamom  >. 
North,  19  Eaat,  SIT.  Hie  case  of  Serle  >.  Norton,  9  H.  &.  W.  309,  ia  entirely  conustent 
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M  lilted  forward,  and  any  of  the  parties  die  before  tlie  day  comes, 
Eucli  death  will  oot  affect  the  rights  of  a  bona  fide  holder,  (c) 


SECTION    T. 

OF   CEBTAINTY  AS   TO   THE   FACT    OF   PAYMENT. 

Tee  neceEsi^  of  this  certainty,  which  is  perhaps  the  most 
important  of  all,  is  usually  expressed  by  tlie  rule,  that  the  prom- 
ise must  not  be  on  a  contingency.  The  reason  of  this  is  very 
apparent.  The  paper  is  intended,  if  negotiable,  to  circulate  in 
business  as  money ;  and  tJiis  on  the  ground  that  on  a  certain  day 
it  will  become  money.  It  is  perfectly  obvious,  therefore,  that  all 
chances  of  a  failure  in  this  i-espect  must  be  avoided,  against 
which  it  is  possible  to  guard.  The  poBsibility  of  tlio  insolvency 
of  the  promisor,  or  his  inability  to  pay  when  the  time  of  payment 
comes,  is  a  risk  that  must  always  be  borne ;  but  it  would  be  most 
unwise  to  add.to  this  other  contingencies  ;  for  if  these  could  be 
estimated  between  the  original  parties,  a  subsequent  holder  of 
the  paper,  or  one  to  whom  it  was  offered  in  the  course  of  busi- 
ness, might  be  wholly  unable  to  judge  of  the  probabilities  of  the 
contingency,  and  estimate  the  risk  accordingly. 

Thus,  if  the  money  be  payable  "  provided  J.  S.  shall  leave  ma 
sufficient,  or  I  shall  otlierwise  be  able  to  pay  it,"  tliis  is  a  fatal 
contingency.  ((^)  So  if  tlie  promise  is  connected  with  the  receipt 
of  drafts  or  nqtes,  and  is  to  be  understood  as  a  promise  to  repay 
them;  if  they  are  not  paid,  nothing  will  be  due  on  the  promise, 
and  as  it  is  not  certain  that  they  will  be  paid,  this  also  is  a  con- 
tingency fatal  to  the  character  of  the  paper  as  a  promissory  note, 


wiih  the  Btntement  in  the  t«xt  It  wm  there  hM,  Ihst  n  poet-daied  check  ii  Bitogelbet 
Toid,  and  cannot  b«  leceJTed  io  evidence  for  anj  purpose.  But  this  decision  proceeded 
entirely  tipon  a  provision  in  an  English  Stamp  Act.  Chancellor  Kent  acems  to  hftTS 
■apposed  that  it  was  independent  of  nny  statntor;  provision.  In  3  Kent,  Com.  75,  note, 
b«ia7s:  "Id  the  lata  casein  England  of  Serte  u,  Norton,  9  M.  &  W.  309,  a  poEt^daled 
check  was  held  allogetlier  void.    We  may  well  detoar  to  that  decision." 

(c)  Paimora  e.  North,  13  East,  517.  In  this  case  it  was  htld,  that  the  indorsee  of  a 
bill  of  excliange,  made  pajiable  sixtj-flre  days  after  date,  which  was  iseaed  by  the 
drawer  and  indorsed  by  the  payee,  who  died  before  the  day  when  it  bore  date,  may 
make  title  throagh  such  indorsement,  in  order  to  recorer  on  the  bill  against  the  dmwer 

ifL)  Robert*  i;.  Feake,  1  Burr.  933. 
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ereu  if  it  be  not  negotiable,  (e)  If  payable  provided  terms  ezpreGsed 
iu  certain  letters  or  otiier  documents  are  complied  witli ;  (/)  or  on 
condition  that  the  note  shall  be  void  if  any  dispute  shall  arise  an 
to  the  consideration  for  it ;  (g)  or  for  the  payment  of  all  balances 
which  shall  be  duo  from  the  maker  to  the  extent  of  the  amount 
expressed  in  the  note ;  (A)  or  payable  vhen  certain  property  is  sold 
by  the  drawee ;  (t)  or  if  A  shall  not  be  surrendered  to  prison  within 
a  certain  lime ;  (j)  or  if  A  shall  not  pay  certain  money  on  a  cer- 
twn  day  ;  (k)  or  if  it  be  payable  only  out  of  a  particular  fund,  as 
"  out  of  my  growing  subsistence,"  (/)  or  "  out  of  rents,"  (m)  or 
"outofmoueyin  the  hands  of,"  Ac.;(»)  or  "outof  certain  monqr 
as  soon  as  it  shall  be  received  "  ;  (o)  or  "  out  of  a  certain  payment 
when  due;"{p)  or  "  for  value  received  in  stock,  &c.,  this  being  in- 
tended to  stand  against  me  as  a  set-off  for  that  sum  left  me  by  my 
father  above  my  sister's  share,"  (9)  wliich  would  not  be  payable  if 
the  will  were  not  finally  carried  into  effect ;  or  "  provided  A  shall 
not  return  to  England,  or  his  death  be  certi&ed  before,"  &c. ;  (r) 
or  payable  "four  years  after  date,  if  I  am  then  iiving";(«)  or 
at  oertatD  periods,  the  instalments  to  cease  at  the  death  of  the 

(•)  Williamion  v.  Bennett,  i  Camp.  417. 

(/)  Kingitoa  u.  Long,  Bafle;  on  Bill*  {2il  Am.  ed.),  14,  n.  (30),  4  Dong.  •. 

(g)  Hartley  r.  WilkinKin,  4  Camp.  197,  4  Mania  &  3.  25. 

(h)  Leeds  D,  Lancaihira,  S  Camp.  SOit. 

(i)  Do  Foteit  V.  Frary,  S  Cowen,  151. 

(j)  Smith  B.  Boheme,  cited  in  Jenney  v.  Herle,  3  Ld.  Raym.  13tl,  and  in  Motria  « 
Lee,  3  Ld.  Raym.  1S9S.    For  the  pleadingi,  see  3  Ld.  Baym.  63. 

(t)  Appleby  p.  Biddolph,  died  in  Morice  v.  Itn,  S  Mod.  863. 

\i)  JoMelyn  u.  Lacier,  10  Mod.  S94,  317,  Fon.  281. 

(m)  Did.  in  Jenney  r.  Herle,  3  Ld.  JUjta.  1363. 

(n)  Jenney  t.  Herle,  3  Ld.  Baym,  1361,  1  Stra.  591,  8  Mod.  36B. 

(o)  Dawkea  n.  De  Lorane,  3  Wilion,  307,  S  W.  B1.  783.  In  thia  case  Da  Gra/,  C.  i 
■aid  :  "  The  instrament  or  writing  irhich  constitates  a  good  bill  of  exchange  accoii]ing 
to  the  law,  nuge,  and  cnilom  of  merchanta,  is  not  confined  to  any  certain  form  or  Mt 
of  worda,  yet  it  mnst  hare  some  euential  qoalities,  withont  which  it  ia  no  bill  of  ex- 
change ;  it  mnsC  carry  with  it  a  ptrKiTot  and  certain  credit  given  to  the  drtwer,  not 
confined  to  cicdit  apoo  any  thing  or /and:  It  is  upon  the  credit  of  a  petMti's  hand,  as 
on  ibe  hand  of  the  drawer,  the  indorser,  or  the  person  who  negotiatoa  it ;  he  to  whom 
mch  bill  is  mode  payable  or  indoned  takw  it  npon  no  particnlai'  eTent  or  oontingency, 
except  the  failure  of  the  general  penonal  credit  of  the  persons  drawing  or  negotiating 

(p)  HaydoHt  v.  Lynch,  3  Ld.  Hayn.  1563. 

(7)  aarke  o.  Perciral,  »  B.  ft  Ad.  660, 

(r|  Morgan  f.  Jones,  I  Cromp.  ft  J.  163. 

(f)  Bnbam  d.  Bnhb,  Chilty  on  Bills  (9th  ed.),  135.  Abbell,  C.  J.  siud :  "  I  think  this 
h  nnt  like  a  note  payable  on  (he  maker's  death,  which  is  an  erent  thai  must  happen, 
but  here  it  is  contingent  whether  the  note  will  ever  be  payable;  for  if  the  mauc  shonld 
ik  villiin  Ae  four  years,  no  payment  ia  to  b«  made." 
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payee  ;(t)  or  to  pay  one  certain  wages  "  if  he  do  his  duty  ae,"  &o.  ;(u) 
none  of  these  promises  would  be  held  to  be  sufQcientiy  absolute  and 
free  from  condition  or  contingency  to  satisfy  the  requirements  of  a 
promissory  note,  even  if  it  were  not  negotiable.  In  New  York  it 
is  held  that  a  note  made  and  delivered  in  the  promisor's  lifetime, 
but  payable  at  his  death,  is  not  a  testamentary  disposition  of  prop- 
erty, but  gives  an  inchoate  right  to  be  completed  by  provision  or 
action  at  the  maker's  death.(uu)  On  the  same  principle,  a  guaranty 
can  never  be  a  promissory  note,  for  it  is  not  an  absolute  promise  to 
pay  money.  The  contrary  doctrine  seemed  at  one  time  to  be  estab- 
lished in  New  York,{ti)  but  it  has  been  entirely  overthrown  by 
more  recent  ca8e8.(u>)  The  statement  of  a  particular  fund  in  a  bill 
of  exchange  will  not  vitiate  it,  if  it  be  inserted  merely  as  a  direc- 
tion to  the  drawee  how  to  reimburse  himself.(a;)  So  also,  it  is  no 
objection  to  a  bill  or  note,  that  it  states  the  transaction  out  of  which 
it  arose,  or  the  consideration  for  which  it  was  giveD.(^] 

(C)  Worle;  V.  HarriBon,  3  A,  &  El.  GG9,  If  tliere  is  h  coDtingeac]',  it  nutters  not 
whether  it  is  one  npon  which  the  linhilily  is  to  ceaae  or  to  arias;  in  other  nords, 
whether  it  is  ft  oHidilion  pretedent  oc  a  condition  tubuquent.     Pk 

(u)  AItm  v.  Hodgion,  7  T.  K  241. 

(t(u)  Worth  t;.  Caae,  i2  N,  Y.  362. 

(r)  Lcqnecr  i>.  Proiser,  I  Hill,  3S6,  *  Hilt,  420;  Hoogb  v.  Ott,y,  19  Wend.a02; 
Ketcbell  v.  Barns,  94  Wend.  4S6  ;  Mllerv.  Guton,  9  HiU,  IBB. 

(le)  Sea  Hanrow  b.  Dorhnm,  3  Hill,  S84,  S  Comit.  &33  ;  Brown  «.  Cartin,  9  Conut 
SSK  ;  Hall  v.  Farmer,  5  Denio,  4S4,  a  Comst.  OS  ;  Brewster  v.  Silence,  4  Seld.  30T. 
And  sea  Leggelt  v.  Raymond,  6  Hill,  B39 ;  Weed  u.  Clark,  4  Saodf.  31  ;  Robini  r. 
May,  II  A.  &E.  913;  Tinker  r.  HcCanley,  3  Micb.  ISS,  orerruling  Higgiiu  v.  WB^ 
son,  1  Micb.  4S8. 

(z)  Thas,  where  A.  B.,  by  an  order  in  writing,  teqaeited  the  defendant  to  paj  to  the 
plaintiff  or  order  £  9  lOt.  "  as  my  qnarterl;  half-pxy,  to  be  dne  From  S4tb  of  June  to 
97tb  of  September  next,  bj  advance,"  it  was  Md,  that  this  was  n  bill  of  exchootce. 
Tbe  court  Mid  ;  "  The  meotion  of  tfae  balf-paj  is  only  by  way  of  direction  how  be  shall 
nimbnrse  himaeir,  bnt  the  money  is  still  to  be  adraneed  on  (lie  credit  of  the  person." 
Madeod  B.  Snee,  S  Stra.  TG3,  9  Ld.  Raym.  1481 .  In  R«eside  v.  Knox,  I  Miles,  £94, 
9  Whart.  933,  it  wa*  Md,  tlut  an  order  drawn  by  a  mail^contractor  npon  the  Poat- 
master-Qencral  for  a  certain  ram,  and  directing  him  to  diarge  the  ainie  "to  my  Bceoant 
for  trantporfing  (be  U.  8.  mail,"  was  not  a  bill  of  oxcbange.  The  decisioQi  bowerer, 
was  not  based  npon  the  form  of  the  bill,  bat  npon  tbe  fact  that  it  was  drawn  npon  go*- 
emment  Sedquarv.  See  United  Slates  e.  Bwik  of  the  Metropolis,  15  Pet.  377.  Set 
fbrther,  Strader  v.  Batcbebr,  8  B.  Hon.  I6B ;  Rice  v.  Porter,  1  Harrison,  440 ;  Bank 
of  Kentucky  o.  Sanders.  S  A.  K.  Harsh.  184  ;  Eelley  p.  Mayor  of  Brooklyn,  4  Hill, 
963 ;  CoDi^n  V.  Ledlie,  31  Pena.  S(a(e,  S06. 

(y)  TbuB,  in  Haossoallier  v.  Hartsinck,  7  T.  R  733,  it  was  Mif,  that  a  note  by  which 
A  promised  t«  pay  (o  the  bearer  £  SO,  "  being  a  portion  of  a  vaXae  as  under  deposited 
in  security  for  the  pByment  tberecf,"  might  be  derlaied  on  as  a  promissory  note.  So 
in  Wells  D.  Brigfaam,  6  Cnsh.  6,  it  was  AeU,  ibat  an  order  directing  the  defendant  to 
pay  A.  B.  a  certain  sum, "  which  Is  duo  me  for  the  two-horse  wagon  bought  last  spring," 
was  a  bill  of  exchange.  And  see  Fanconrt  a.  Thome,  9  Q.  B.  319 ;  Varuer  v.  Nobll- 
borough.  9  GteenL  lai.    See,  bowerer,  Van  Wagner  v.  Terrett.  97  Barb  161. 
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Id  many  of  the  above  cases  it  was  an  order  rather  thao  a  promise, 
and  the  question  was  not  whether  a  certain  instrument  was  a  prom- 
issoiy  note,  but  whether  it  was  a  bill  of  exchange.  In  this  respect, 
however,  these  instruments  are  precisely  tlie  saine.(z) 

As  it  is  the  purpose  of  promissory  notes  to  represent  money, 
and  to  perform,  so  far  as  possible,  all  its  functions,  it  is  of  course 
necessary  that  they  aliould  be  payable  in  money.  A  promise  in 
writing,  therefore,  to  pay  or  deliver  specific  articles,  or  to  do  any 
act  other  than  pay  money,  has  none  of  the  characteriBtios  or  privi- 
leges of  negotiable  paper.  And  though  it  contain  a  promise  to 
pay  money,  if  it  also  contain  a  promise  to  do  something  else,  it 
is  not  a  promissory  note.  Thus,  a  note  promising  to  deliver  up 
horses  and  a  wharf  and  pay  money  on  a  particular  day  is  not  a 
promissory  note,(a)  So  if  the  promise  is  in  the  alternative  to 
pay  a  certain  sum  in  money  or  specific  articles,  it  is  not  a  prom- 
issory note.  (A) 

On  one  point  there  is  some  diOereuce  between  the  English 
authorities  and  our  own,  and  some  conflict  in  those  of  this 
country.  In  England  it  is  held  quite  strictly  that  the  promise 
must  be  to  pay  money ;  and  a  promise  to  pay  a  sum  "  in  good 
East  India  bonds,"  or  even  "  in  cash  or  Bank  of  England  notes," 


(>}  The  aaa  Dpoa  this  nibject  are  Teij  nnmerons,  bat  ■we  do  not  deem  it  neceiaarj 
10  Mate  them  more  at  length.  Ricbardson  v.  Hartjr,  Q.  B,  1855,  30  £ng,  L.  i.  Eq. 
365;  Raiganel  v.  Ayliff,  16  AA.  594;  Owon  a.  Lavine,  14  Ark.  389;  Hamilton  o. 
Mjrick,  3  Ark.  541 ;  Henrj  d.  Haicn,  5  Ark.  401  ;  Soialley  v.  Edcj,  15  111.  331, 
Emaey  o.  Lee,  10  Texu,  155 ;  Shenton  d.  Jamrg,  5  Q.  B.  199 ;  Dfcr  i>.  CoTington 
Township,  ISPenn.  State,  200;  Mills  c.  Ku;kcnc1all,S  Blackf.  47  ;  Drniyir.  Hacaalaj, 
1 6  M.  &  W.  1 4S  j  Banbni7  b.  LiMOt,  a  Stn.  1 !  1 1 ;  Carlos  d  Fancoart,  5  T.  R.  483  ; 
Weat  u.  Foreman,  !1  Ala.  400  ;  Shields  v.  Taylor,  S5  Missis.  IS  ;  Worden  v.  Dodge, 
4Denio,  159;  Hodges  n.  Hall,  5  Ga.  IG3;  Van  Vocter  D.  Flack,  1  Smtdos  &  M.393; 
Crawford  v.  Colly,  Wright,  4.^3 ;  Wiggins  n.  Vanght,  Chevcs,  91 ;  Weidlcr  b.  Kaoff- 
man,  14  Ohio,  455  ;  Cook  e.  Satterlce,  S  Cowen,  108;  Aikioson  v.  Manks,  1  Coven, 
691;  Waters  v.  Carleton,  4  Port.  305 ;  Tucker  n.  Maxwell,  11  Musa.  143;  Nichols  c. 
Davis,  I  Bibb,  490 ;  Smnrr  n.  Forninn,  1  Ohio.  ST2 ;  Curie  b.  Been,  3  J.  J.  Harsh. 
I'O;  Coolidge  v.  Hngglcs,  15  Mas*.  387 ;  Fralick  d.  Norton,  3  Mich.  130;  Dmwn  «. 
Cberrr,  14  La.  Ann.  £94 ;  Lanfcar  e.  Blassman,  1  Lb.  Ann.  148. 

(ajMartino.  Chaontry,  aSirB.13;i.  And  see,  to  the  same  effect,  Wallace  r.  Dyson, 
1  Specn,  137;  Barnes  r.  Gomum,  9  Rich.  397;  Austin  o  Barns,  IB  Barb.  643; 
Knight  V,  Wilmington  &  H,  R,  R,  Co.,  I  Jones,  H.  Car.  357 ;  Jerome  v.  Whitney, 
T  Johni.  331;  Saxtoa  v.  Johnson,  10  Johns.  418;  Peppen  v.  Feytavin,  13  Mart. 
U.6T1. 

{b)  Dennett  e.  Ooodtrin,  33  Maine,  44 ;  Matthews  u.  Hoaghton,  3  Fairf.  377 ;  Alax- 
toderv.  Oaki,  SDer.  &B.  913;  Atkinson  v.  Manka,  I  Cowen,  691. 
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was  held  not  to  be  Bufficieut.(c)  Such  seeme  to  be  tbe  rule  in 
Massachusetts.  ((^  But  in  New  York,  "pa^rable  in  York  State 
bills  or  specie,"  (e)  was  held  good ;  and  so  was  a  note  payable 
in  "  bank-notes  current  in  the  city  of  New  York."{/)  But  one 
payable  in  "  PennsylTania  or  New  York  paper  currency,  to  be 
current  in  the  State  of  Pennsylvania  or  the  State  of  New  York," 
was  held  in  New  York  not  to  be  a  good  uote.(^)  In  Pennsyl- 
vania, a  note  payable  "  in  bank-notes  of  tlie  chartered  banks 
of  Pennsylvania"  was  held  not  to  be  a  negotiable  D0te.(A)  In 
Tennessee,  it  is  held  that  a  note  payable  "in  current  bank- 
notes," or  "  current  bank-notes  of  Tennessee,"  is  not  a  nego- 
tiable instrument.(i)  In  North  Carolina,  a  note  payable  "in  cur- 
rent notes  of"  any  State  is  not  negotiable,  and  cannot  be  sued  by 
indorsee  in  hb  own  name.(»')     In  Ohio,  that  a  note  payable  in  the 

(c)  Ex.  pane  Imcnan,  2  Rose,  !25 ;  Ex  purU  BaviKm,  Budc,  31  i  Bull.  N.  F.  ITS. 

{d)  Jouea  V.  Falea,  4  Mss9,  Hi  ;  nnd  tee  Young  d.  Adftmi,  6  H«W.  t8£. 

((}  Keith  V.  Jones,  9  Johng.  130. 

(/)  Jndah  B.  Harris,  19  JobiiB.  U4. 

(j)  Leiber  v.  Goodricb,  5  Cowen,  1B6.  Salher^nd,  3.  said:  "  PftTment  in  anj  bank- 
tulla  gencrallir  cartsnt  in  ihc  Stale  of  Penniylvania,  alihoagb  not  current  in  thia  State, 
woald  iBtisfj  the  termi  of  the  note.  Ita  legial  effect,  ther«fore,  ia  the  same  ti  thoag^i  It 
had  been  pajabla  merelj  in  bank-billa  cnrrent  in  tho  State  of  Pennaylvania.  Are  auch 
billa  known,  approred  of,  nnd  used  in  thia  State  aa  caih  ?  I  believe  that  in  trnth  moat 
of  the  PcnnsylTania  billa  pasa  only  at  a  diacoont  in  Ibia  Stale.  Bat  if  the  fact  be 
OthemiBB,  it  certainly  i«  not  so  notoriona  that  we  can  officially  Uke  notice  of  it.  The 
note,  thei^fore,  is  not  payable  in  cash,  bat  in  lomething  differing  in  ralne  from  raih. 

Of  courae  it  a  not  negotiable  under  the  statute York  Slate  bills,  and  hank- 

notea  cnrrent  in  the  city  of  New  York,  have  been  held  to  be  equivalent  lo  lawful  cur- 
rent money  of  the  Slate.  We  may  officially  take  nolt<^  Chat  our  own  bank  paper  ia, 
in  eonformity  with  common  naege  and  common  understanding,  rcgaided  as  cash.  But 
we  cannot  be  supposed  judicially  to  know  tho  Talne  of  the  pnper  currency  of  other 
ScatCB."  The  question  in  this  cose  arose  an  a  detnnrrer  to  the  declaration.  In  Thomp- 
eon  B,  Sloan,  33  Wend,  TI.  it  was  htld,  that  a  note  made  in  New  York  for  S  i.SOO, 
"  payable  at  the  Commercial  Bank  in  Buffalo,  in  Canada  money,"  was  not  negotiable. 
And  in  Little  v.  Phenix  Bank,  3  Hill.  435,  T  Hill,  sns,  it  was  Md.  that  a  check 
drawn  in  Nevr  York  upon  a  bank  in  Mississippi,  payable  in  currant  bank-notes,  was 
not  negotiable. 

(h)  M'Cormtck  V.  Trotter,  lOS.  &R.  dl.  Duntan,  J.  siud:  "It  was  not  a  promise 
to  pay  money,  either  in  legal  contemplation  or  in  tbe  contemplation  of  tbe  parties  when 
they  contracted.  It  ia  an  nnanswcrable  objection  to  the  action,  Aat  the  defendant 
might,  according  to  ibis  contract,  have  tendered  the  tSOO  in  the  notes  of  any  chaitered 
bank,  however  depreciated  their  paper  might  be.  In  a  note  for  money,  nothing  but 
cnrrent  coin  would  be  a  lender,"  So  in  Gray  u.  Donahoe,  i  Watts,  400,  it  waa  hM, 
Chat  a  note  payable  "  in  cnrrent  bank-notes  "  was  not  negotiable, 

(i|  Gamble  0.  Hatton,  Peck,  130;  Childresa  o.  Stnart,  Peck,  STS;  ffirkpttridc  « 
McCulougb,  3  Humph,  171 ;  Wbileman  v.  Childress,  B  Hnmph.  303. 

(If)  Warren  v.  Brown.  64  N.  C.  3Bt. 
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bills  of  a  particular  bank  ia  not  for  the  payment  of  monej.{tj)  In 
MiDoesota,  a  note  payable  "in  cnrrency"  is  negotiable  and  payable 
in  money.(ii)  In  England,  Bank  of  England  notes  are  a  legal 
tender  by  law  excepting  by  the  bank  itself  j^)  and  in  this  country 
no  paper  is  so.  It  is  a  little  remarkable,  therefore,  that  the  law  in 
tbat  country  is  more  strict  on  this  point  than  in  our  own.  We  think 
it  not  more  strict  only,  but  more  sound  and  more  in  harmony  with 
the  nature,  purpose,  and  function  of  negotiable  paper.  We  add  ia 
a  note  a  few  additional  authorities  on  this  question.(i) 


SECTION    VI. 

WHBN  AN  DNCERTAINTT  IS  MATTER  OF  FORM  AND  MOT  OF  SDBSTAMCB, 

It  should  be  remarked,  to  prevent  misconception,  that  the  ques- 
tion whether  such  a  condition,  contingency,  or  uncertainty  as  either 
of  those  above  enumerated  prevents  a  written  paper  from  being  & 
promissory  note,  is,  not  unfrequently,  one  of  form  rather  than  of 
substance,  unless  the  note  be  negotiable  and  negotiated,  and  the 
question  occurs  in  relation  to  one  or  more  persons  who  are  parties 
to  the  note  or  interested  in  it  under  the  law  of  indorsement.  In  that 

((f)  ShamokiD  Bank  «.  Street,  16  Ohio,  I. 

(lib)  Batler  t.  Pnine,  8  Miaa.  334. 

{J)  See  pott,  chHpWr  on  Bsnk-Notes. 

It)  In  Iirine  d.  Lowry,  14  Pel.  SBS,  it  wM  Md,  IliBt  ft  DOte  pajable  "in  office  notet 
»f  ihe  Lambernian'B  Bunk,"  wag  not  negat[ikbie.  Id  Hubrook  v.  Fntmer,  S  McLean, 
10,  it  waa  hM.  chat  a  note  execnted  in  Michigan,  paTable  in  New  York,  in  New  York 
fbndj  or  their  eqaiTftlcnt,  wa»  not  negotiablo.  In  Fry  d.  Rousseaa,  3  McLean,  10*,  it 
wasAfJi/,  thBtanotepaj^b1e"in  rarreutbank-billa"  was  not  negotiable.  To  the  same 
eflect  is  Callino  r.  Lincoln,  T 1  Vt.  868,  whet*  tbe  note  wai  payabla  "  in  cnrrent  bills." 
And  see  Stale  r.  Corpcning,  10  Ired.  B9  ;  Kirkpatriek  v.  McCnloogli,  3  Hmnpb.  171 ; 
Whileraan  u.  ChildreBS.  6  id.  303.  In  SweUand  v.  Creigh,  IS  Ohio,  118.  it  was  hdd, 
&M  a  note  payable  "  in  cnrrent  Ohio  hnnk-noles  "  was  for  a  snm  certain,  and  nego- 
tiabte.  The  same  was  h^d  in  Wbilp  d.  Kiuhmond,  16  Ohio,  G,  where  the  sole  was 
payable  "  in  cnmint  fbnds  of  the  State  of  Ohio."  See  Besancon  u.  Shirley,  9  SraeJea 
&H.45T.  In  Lange  v.  Kohnc,  1  McCord,  115,  it  wag  WJ,  that  a  note  payable  in 
"  paper  medium  "  was  not  negotiable.  And  sea  Bank  of  Hamburg  o  Johnson,  3  Bich. 
4a.  In  Lacy  v.  Holbrook,  4  Ala.  BB,  it  was  hdd,  that  a  note  payable  in  "  funds  current 
in  the  dly  of  New  York  "  was  negotiable.  In  Arkansas  it  has  been  hdd,  that  a  note 
parable  "in  good  cnrrent  money  of  this  State,"  Or  in  "  ArknnMM  money,"  is  nego- 
tiable. Grahsm  h.  Adams,  S  Ark.  261 ;  Wilbnm  v.  Greer,  1  Eng.  SSS.  Otherwise, 
if  it  be  payable  '■  in  Arkansas  money  of  the  Fayetleville  Branch."  Hawkins  v.  Wat- 
kins,  5  Ark.4BI.  See  Wilamouici  D.  Adnms,  8  Eng.  12;  F'arwell  o.  Kcnnell,  7  Misso, 
»9».  In  Ogden  v.  Slide,  1  Texas,  13,  a  note  payable  in  lawfnl  funds  of  Iba  United 
State*  or  its  eqaivalent  was  held  to  be  payable  in  gold  or  silver  or  paper  conency,  and 
was  considered  as  negotiable  nnder  the  "  tety  peculiarly  blended  system  of  law  and 
equity  "  in  Texas.     See  also  Fleming  i>.  Nail,  1  Texas,  846 ;  Chevallier  v.  BnfoiJ, 
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case,  if  the  uncertainty  were  such  that  the  inatrumeat  was  not  a  ne- 
gotiable promissory  note,  it  would  seldom  be  the  case  that  it  could 
have  any  obligation  or  auy  efficacy  whatever.  Whereas,  if  the  objec- 
tion was  Jatal  to  the  paper  as  a  promissoiy  note,  but  it  was  not  nego- 
tiable, or,  !f  n^otiable,  not  n^ottated,  or  indeed  if  it  hod  been 
negotiated,  but  this  question  arose  between  the  original  parties, 
though  it  could  not  be  declared  upon  ae  a  promissory  note,  it 
might  still  be  evidence  of  an  t^reemcnt.  And  a  party,  by 
framing  his  case  accordingly,  might  generally  secure  all  the  ad- 
vantages which  would  belong  to  the  instrument  as  a  promissory 
note.  But  then  he  would  be  obliged  to  aver  and  to  prove  a 
consideration  for  the  promise,  and  also  that  tlie  condition  had 
been  performed,  or  that  the  contingency  had  occurred  on  which 
the  promise  was  made.  And  if  in  the  actual  contract  there  was 
such  a  condition  or  contingency,  and  the  plaintiff  did  not  state 
it,  the  defendant  might  show  it  in  defence.  Whereas  if  the 
plaintiff  relied  upon  the  written  instrument  as  a  promissory  note, 
it  would  not  relieve  him  from  the  objection  of  contingency  to 
aver  and  prove  that  the  contingency  had  happened  or  the  condi- 
tion been  performed  on  which  the  promise  was  de|>endent,  be- 
cause no  such  event  could  make  a  paper  so  written  a  promissory 
note.  And  on  the  other  hand,  if  it  were  on  its  face  free  from 
any  such  objection,  the  defendant  could  not  avoid  the  note  by 
showing  that  such  condition  or  (xintingency  entered  into  the  bar- 
gain ;  although  he  might,  under  oertain  droumstances,  make 
out  a  euijstantiaJ  defence  on  this  ground. 


SECTION    VII. 

OP    DBLIVEEY. 

This  is  one  of  the  essentials  of  bills  and  notes,  for  although  it 
is  often  said  that  a  note  is  made,  when  all  we  mean  is  that  it  has 
been  written  and  signed,  the  note  is  not  made  in  a  legal  sense, 
that  is,  it  is  not  perfected,  and  the  maker  is  under  no  obligation 
whatever  as  maker,  until  it  is  delivered.  (/) 

(I)  Ilopp«r  B.  Eiland,  21  Ata.  Til;  Chamberlain  v.  HnppK,  S  Yt.  94;  Luiatng 
V,  Gnine,  2  Johna.  300;  Marvin  v.  McCqIIutd,  ao  Johns.  S88.  A  bdomcd  «  nolc, 
and  died  before  delivery.  His  executor  delivered  it  Held  that  no  Utie  passed. 
Clark  V.  Bo)d,  3  Ohio,  S6;  Bromoge  v.  Llojd,  1  Exch.  3S;  Clark  v.  Sigouraey, 
IT  Conn.  Ml.     Othernise  if  delivered  ton  persoo  who  had  made  advances  on  tbe  faith 
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Some  qaestioQS  have  arisen  as  to  what  rights  or  obligations  are 
created  by  pTomissor;  paper  which  was  completely  written  and 
signed,  but  never  actually  delivered  by  the  promisor,  and  waa 
stolen  from  him,  or  lost  by  him  and  found  by  another,  and  by  the 
thief  or  finder  passed  to  an  innocent  holder  for  value.  These 
questions  are  considered  elsewhere.(m) 

As  a  note  takes  effect  only  by  delivery,  so  it  takes  effect  only 
on  delivery,  and  if  this  delivery  be  subsequent  to  the  date,  it  is 
still  to  be  considered  as  valid  only  from  that  day.(n)  In  the  ab- 
sence of  evidence  to  the  contrary,  the  law  will  presume  that  it 
was  delivered  ou  the  day  of  the  date.(o) 

If  it  be  made  payable  in  po  many  days,  or  weeks,  or  months, 
from  the  date,  this  period  must  begin  from  the  date  -which  tiie 
paper  bears,  without  reference  to  the  day  of  actual  delivery.  For 
it  is  perfectly  competent  for  the  parties  to  agree  that  the  money 
should  be  payable  when  they;  please,  and  they  express  their  agree- 
ment on  this  point  by  making  it  payable  in  so  many  days  from  a 
certain  day.  Thus,  if  a  note  payable  in  three  months  from  date, 
were  delivered  four  months  afler  date,  it  would  be  payable  on 
demand. 

If  a  note  payable  on  time  had  no  date,  the  time  must  he 
counted  from  the  delivery.  And  this  must  be  the  actual  deliv- 
ery, if  that  can  be  proved.     If  not,  then  the  time  will  begin  from 


of  the  bill.  Ferry  a.  Cramniond,  1  Wnsh.  C.  C.  100.  See  Midiigan  Ins.  Cn.  tr.  Lenv- 
mtiorth,  SO  Vt.  II.  DeUvery  is  nei'esiiary  to  an  acceplnnce.  Cox  b.  Troy,  5  B.  & 
AW.  *74,  1  Dow  &  R.  .18,  ovBrrnling  Thornton  v.  Dick,  4  Eap,  270.  The  delivsrv 
most  be  to  the  party  a*  indortfe.  Adams  v.  Joneg,  1 3  A.  &  E.  455 ;  Marston  b.  Allen, 
8  M.  &  W.  494;  Brind  s.  Hampshire,  I  M.  &  W.  365.  ITie  date,  not  the  time  of  de- 
lirerj,  fixe*  the  lime  froni  wbich  paymene  ia  to  be  calculated.  Bampau  v.  Timms, 
3  Sneed,  459.  So  alio  the  time  rrom  wUdi  [he  sDitnte  oT  limitadoni  begins  to  ran. 
Il6atii«iie  D.  Pertiins,  C.  B.  IS33,  SS  Eng.  L.  &  Eq.  M6- 

(m)  See  poaf,  chapter  on  Lon  Noie«. 

(n)  De  la  Coartier  v.  Beltamy,  9  Show,  4SS  ;  Ra^ne  b.  French,  3  B  &  P.  ITS  ;  Gile* 
p.  BoDme,  6  Haule  &  S.  T3,  S  Chitl.  300.  In  Powell  v.  Waters.  S  Cowen,  GG9.  it  waa 
kM,  ihat  a  note  when  doliTered  takes  effect  tmm  its  date  b;  relation.  So  also  Snnilh 
B.  Hingay,  I  Manle  &  S.  87  :  Barker  v.  Sterne,  9  li:xch.  684  Hence  a  note  dnted  on 
Bnndfty,  hat  deliTsred  on  b  week  day,  is  valid.  Ixirejoy  o  Whipple,  1 8  Vt.  .179  ;  Al- 
ilritlire  v.  Branch  Bank.  I  7  Ala.  45  ;  Drnke  v.  Rogen,  32  Maine,  SS4.  Sec  CIoukH  c 
DarJs,  9  fJ.  H.  SOO,  Where  a  Btelnle  made  certain  kinds  of  promiHory  nolwi,  issued 
after  a  girtn  day,  void,  it  has  been  held  thnt  the  maker  may  prove  e  note  Hated  before 
•hat  day  to  have  been  delivered  after  it     Bayley  v.  Taber,  5  Hase.  S86. 

(o)  Sinclair  b.  Bsfigaley,  4  M.  &  W.  313;  Anderson  r.  Weiton,  6  Bing.  N.  C.  396; 
hMerts  B.  Bethell,  IS  C.  B.  778. 

Vou  I.— D 
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the  earliest  d&y  at  which  it  can  be  shovn  that  the  holder,  or  some 
oiie  from  whom  the  holder  derives  title,  had  possession  of  the  pa- 
per.(/>)  For  where  a  note  is  in  possession  of  a  payee,  the  law 
will  presume  that  it  was  deliyered  to  him  in  accompliEhment  of 
the  purpose  for  wliich  it  was  written. ($)  But  this  presumption 
is  alwajs  open  to  rebutter. (r) 

From  tlie  presumptioa  of  law  in  favor  of  possession,  a  prom- 
issor  is  bound  to  pay  a  note  when  due,  in  whosev-er  hands  it  may 
tlien  be,  unless  he  can  show  that  the  holder  has  no  legal  right  to 
it ;  for  without  this  proof,  he  must  presume,  as  the  law  presumes, 
that  there  had  been  a  lawful  delivery  of  it  to  the  holder.(s) 

It  has  been  doubted  whether  a  delivery  which  gives  no  interest 
in  the  paper  can  give  title  or  authority  to  sue  it  in  the  name  of 
the  holder.     We  think  it  can  ;  and  that  a  plaintiff  may  recover 


(p)  Camp  f.  Tompkins,  9  Conn.  94S  i  Woodford  n.  Dorwin,  3  Yt.  83;  Clait  *. 

Sigonruey,  17  Conn.  511 ;  Richardian  u.  Lincoln,  5  Met.  SOI. 

Iq]  S«e  Woodford  r.  Dorwin,  3  Vt  82.  In  this  case  it  appeared  "  that  in  the  firat  of 
ihe  year  1B20  Samnsi  Hnrlburt,  Canfleld  Dorwin,  and  T.  H.  Dorwin  formed  a  copart- 
nership in  trade,  which  continued  nntil  the  1st  of  April,  lS3I,nhen  the/  dissolved,  and 
Mttlcd  ap  their  concerns  as  between  themselres,  Hurlhurt  lel^  the  conntrf  prefioas 
to  1928.  but  at  what  particnlar  time  did  not  appear.  When  he  left,  he  deposited  his 
papers  in  a  box,  and  made  it  fiuC  In  this  box,  it  is  said,  the  note  in  queslion  was 
depoiiled.  The  9ih  of  Mav,  1 S2S,  Huribart  afldresaed  a  letter  to  J.  McNeil,  in  which 
it  appears  that  Hurlhnrt  and  the  Dorwina  had  money  of  Jernsha  Woodford  (one  of 
th'i  plaintiffs),  and  that  the  note  in  question  wonld  be  fonnd  in  the  box.  The  two 
Inters  which  the  plaintiffs  contend  ront4un  e<idenee  of  a  new  promise,  or  acknowl- 
rd^ent  of  the  debt,  are  nmbiguoas ;  it  does  not  distinctly  appear  that  the  money, 
whicb  he  lays  was  borrowed  of  Mrs.  Woodford,  fonned  the  consideration  for  the 
note,  thongh  il  may  be  inferred.  In  the  first  he  says :  '  William  has  irriltcn  me  that 
Dorwins  refuse  to  do  anything  aboat  the  note  signed  by  them  with  me  to  Mrs.  Wood- 
ford. I  have  no  distinct  recollection  about  my  settlement  with  Dorwins,'  etc  Again  : 
'I  had  none  of  the  *280  note  yoa  went  after,  which  is  in  with  your  note  in  a  box 
ntiled  up.'  He  then  gives  assurances  that  he  will  secore  the  plaintiffs  and  pay  all  be 
owes  them  shortly.  In  the  other,  of  December  IS,  1833,  he  says  :  '  Some  time  or  other 
Mesars.  C.  *  T.  M.  Dorwina  and  I,  had  some  money  of  Mother  Woodford,  for  our 
company's  uee,  and  she  not  wanting  it,  we  kept  it  until  we  dissolved ;  and  he  aays  I 
waa  to  pay  that  particular  debt,  and  he  the  olhera.'  At  the  trial  before  the  county 
court,  the  jury  were  instructed,  that  there  could  be  no  recovery  on  the  note,  as  it  did 
not  appear  to  have  been  deliver^  by  the  firm  to  the  plaintiff^  or  any  other  one,  without 
which  the  contract  was  not  complete."  And  the  Supreme  Court  said  they  were  "  sat- 
isfied that  the  note  ought  to  take  effect  from  the  delivery ;  and  ai  the  6rm  had  then 
long  been  dissolved,  it  had  no  binding  effect  whatever  upon  this  defendant.  Therefere, 
the  judgment  of  the  county  court  must  be  affirmed." 

(r)  Woodford  V.  Dorwin,  3  Vt  8S ;  Vallett  v.  Parker,  S  Wend.  615. 

(n)  Griswold  0.  Davis,  31  Vt  390. 
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if  he  produces  the  note  at  trial,  because  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  he  recovers  for  the 
actual  owner.  We  say,  therefore,  that  it  is  quite  enough  to 
maintain  the  suit,  that  the  owner  delivered  it  to  the  present 
holder  and  plaintiff,  for  the  purpose  of  an  action,  if  this  be  not 
done  fraudulently,  or  to  tlie  injury  of  the  defendant. (f) 

The  presumptions  in  favor  of  possession,  and  the  burden  of 
proof  which  tliey  create,  will  be  more  fully  considered  in  a  future 
Beckon,  (u) 

A  note,  as  well  as  a  deed,  may  be  delivered  as  an  escrow,  and 
the  law  of  escrows  is  substantially  the  same  in  both  cases.  But 
the  liability  of  the  maker  or  indorser  begins  on  the  happening  of 
the  event,  or  the  performance  of  the  conditions  for  which  it  was 
delivered  to  the  depositary,  without  any  actual  delivery  by  him 
to  the  promisee.  (t>) 

A  note  cannot  be  delivered  directly  to  the  promisee,  to  be  held 
by  him  as  aii  escrow. (w)  And  if  it  be  delivered  by  the  promisor 
only  as  an  escrow  to  a  depositary,  and  is  by  him  wrongfully  dis- 
posed of,  and  passes  into  the  hands  of  an  innocent  holder  for 
ralue,  the  fact  that  it  was  delivered  as  an  escrow  will  be  no  de- 
fence against  the  holder.(x) 

(l)  AostiD  V.  Birclurd,  31  Tt  989. 

(h)  For  CBsea  on  thia  inbject,  see  F&lenon  v.  Hardacre,  4  Tonnt.  1 14 ;  Bolomom  «• 
Bmk  of  EufeUnd,  in  noMB  to  13  Eut,  135  ;  King  o.  Miliom,  9  Camp.  9  ;  Crnger  v. 
ArmtDoDg,  3  John*.  Cai.  5 ;  Couioy  v,  Warren,  3  Johni.  Cu.  S59 ;  Aldricb  v.  War- 
ren, 16  Mainu,  46S;  Mnoroec.  Cooper,  5  Fick.41Z;  Wheeler  o.  Gnild,  ao  Hck.  MS. 

(■•)  Conch  V.  Meeker,  3  Coon.  90S.    See  Bradlej  v.  Btnliej,  8  Vt  MS. 

(«)  Badoock  V.  Steadman,  1  Root,  BT.  See,  bowerer,  Jefiforiei  e.  AuliD,  1  StM. 
tt* ;  Goddard  f.  Cat»,  3  Fahf.  440. 

(r)  TaUett  v.  Parker,  6  Wend.  (IS. 


;vGoo»^lc 


NOTES  AND  BILLS.  [CH.  IT, 


CHAPTER   IV. 

OS    BILLS   07  EZCHAHQB. 


WHAT   THEY   ABE. 

As  a  promissory  note  is  a  written  promise  to  pay  money,  so  « 
bill  of  exchange  is  a  written  order  for  the  payment  of  money. 
And  it  has  been  said  that  it  must  contain  an  order,  or  direction, 
and  not  a  mere  request  as  of  a  faTor.(^)  But  it  is  difficult  to 
draw  a  line  between  some  of  these  cases. 

There  are  some  particulars  in  relation  to  damages,  protest, 
&c.,  to  be  considered  hereafter,  in  which  the  law  of  bills  of  ex- 
change is  regulated  by  statute.  Even  here,  however,  tlie  statute 
is  little  more  than  a  confirmation  or  equalizing  of  custom.  In 
all  other  respects  the  law  of  bills  of  exchange  is  strictly  a  branch 
of  the  law  merchant,  lex  mercaioria,  invented  and  practised  by 
merchants,  and  adopted  and  sanctioned  by  courts  after  it  had 
become  the  known  usage  of  merchants,  and  because  it  had  be- 
come this  usage.  It  is,  therefore,  peculiarly  adapted  to  the  wants 
and  use  of  a  mercantile  community,  or  rather  of  that  mercan- 
tile public,  which,  existing  all  over  the  world,  by  their  mutual 
intercourse  and  the  relations  and  connections  growing  out  of  it, 
oonstitute  in  some  degree  one  commtmity,  embracing  members 
of  various,  of  distant,  and  sometimes  even  of  hostile  nations. 

The  bill  of  exchange  is  the  principal  instrument  for  the  tran^ 
fer  of  money  &om  place  to  place.  In  this  respect,  it  is  greatly 
superior  to  the  promissory  note.  If,  for  example,  a  merchant  in 
New  York  owed,  for  goods  purchased,  one  thousand  pounds  to 
a  merchant  in  London,  he  might  send  him  that  money  in  gold  or 
silver ;  or  he  might  find  some  one  in  New  York  to  whom  some 

(y)  See  liiOev.  Slackfonl,  Hoody  &  H.  171 ;  Rnff  v.  Webb,  1  Bap.  lag. 
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London  merdiant  owed  a  thousand  pounds,  and  might  give  hiu 
the  money,  taking  bia  note  for  it  at  Bixty  days;  thie  note  ^le 
might  send  to  bis  London  creditor,  giving  him  the  name  of  the 
London  debtor  of  the  promisor  of  the  note ;  the  London  creditor 
might  take  the  note  to  the  London  debtor,  who  might  wish  to 
save  himself  the  trouble  of  sending  the  money  to  New  York,  and 
might,  therefore,  cash  the  note,  and,  when  his  New  York  creditor 
demanded  payment,  he  might  present  to  him  this  note  by  way 
of  set-off.  In  this  circuitous  and  inconyenient  way  botli  debts 
would  be  p^d,  and  no  money  be  sent  across  the  ocean  in  either 
direction,  one  debt  being  made  to  pay  the  other  debt.  But  the 
same  result  may  be  obtained  more  directly  and  conveniently  by 
means  of  a  bill  of  exchange.  Let  the  New  York  debtor,  whom 
we  will  call  A.,  buy  for  a  thousand  pounds  in  dollars  a  written 
order  irom  the  New  York  creditor  B,  addressed  to  the  London 
debtor  C,  requiring  him  to  pay  that  amount  to  the  order  of  A. 
Upon  this  A  indorses  an  order  to  C  to  pay  it  to  his  London 
creditor  D,  and  transmits  it  to  D,  who  presents  it  for  payment  to 
C,  and,  receiving  his  money,  both  debts  are  paid. 

Such  an  order  would  be  a  Irill  of  exchange.  It  would,  gener 
ally,  be  in  this  form.  "New  York,  January  5, 1857.  Vslue  re 
ceived,  please  pay  to  A,  or  order,  one  thousand  pounds,  iu  sixt; 
days  after  sight,  on  account  of  your  obedient  servant,  B.  To  C, 
London."  Here  B  is  the  drawer;  0  is  the  drawee;  A  is  the 
payee.  As  soon  as  D  received  the  bill,  witli  the  order  which  A 
indorses  upon  it  making  it  payable  to  him,  he  would,  with  all 
convenient  promptitude,  present  it  to  C ;  firstly,  that  the  sixty 
days  after  sight  might  begin  to  run ;  secondly,  that  he  might 
know  certainly  whether  C  would  pay  the  money  as  ordered. 
This  presentment,  therefore,  is  called  a  presentment  for  accept- 
ance ;  because  C  must  do  one  thing  or  the  other,  that  is,  he  must 
accept  the  bill,  and  this  he  usually  does  by  writing  across  the 
face  of  it  the  word  "Accepted,"  with  a  date,  and  signing  his 
name  below  the  word  ;  or  he  must  refuse  to  accept  the  bill.  As 
won  as  he  has  accepted  the  bill,  he  is  called  tlie  acceptor,  and 
Becomes  bound  absolutely  to  pay  it  according  to  its  tenor,  or  the 
tenor  of  the  acceptance,  to  the  payee  or  his  order.  The  payee 
may  then  indorse  the  bill,  in  like  manner  as  the  payee  of  a 
note  may  indorse  tiie  note,  and  acquire  the  same  rights  and 
incur  the  same  obligations.    The  drawee  may,  as  we  have  seen. 
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become  an  ncceptor ;  but  there  is  to  a  promisBory  note  no  such 
pyty  as  either  drawee  or  acceptor.  The  rights,  duties,  and 
obligations  of  all  of  th«se  parties  will  hereafter  be  fully  consid- 
ered. At  present,  we  would  lay  the  foundation  for  more  partic- 
ular iuTestigation  by  the  following  general  statements. 


SECTION    II. 

OF   THE   OBLtOATIONS   07   THE   PABTIES. 

The  maker  or  signer  of  a  promissory  note,  by  signii^  and  de- 
livering it,  comes  at  once  under  an  absolute  obligation  to  pay  it 
according  to  its  tenor  to  any  holder  to  whom  it  may  be  due  at 
maturity ;  and  such  holder  must  look  to  the  maker  in  the  first 
place,  and  demand  it  of  him  in  the  manner  prescribed  by  law, 
before  he  can  look  to  any  other  party.  Not  so  with  the  drawer 
or  signer  of  a  bill  of  exchange.  He  too  comes  under  an  obliga- 
tion to  pay  it ;  but  it  is  only  an  obligation  to  pay  it  if  the  drawee, 
or  person  whom  he  orders  lo  pay  the  money,  fails  to  pay  it.  For 
the  payee,  by  receiving  this  order,  undertakes  to  look  to  the 
drawee,  and  use  the  methods  which  the  law  prescribes  to  get  pay- 
ment from  him.  The  making  and  delivery  of  the  bill  put  the 
drawee  under  no  obligation  whatever  beyond  those  which  exist 
from  the  relations  between  him  and  the  drawer.  When  it  is  pre- 
sented to  him,  he  can  accept  it  or  not ;  but  if  he  does  accept  it, 
then  he  comes  at  once  under  an  absolute  obligation  to  pay  the 
bill  according  to  its  tenor.  It  is  obvious,  therefore,  tliat,  until  a 
bill  be  accepted,  there  is  no  party  to  it  who  holds  the  same  posi- 
tion, and  is  under  the  same  obligation,  as  the  maker  of  a  note ; 
and  that,  when  a  bill  is  accepted,  then  the  drawee,  who  has  now 
become  an  acceptor,  holds  the  place  of  the  maker  of  a  note,  and 
is  under  the  same  obligations.  But  the  drawer  or  signer  of  the 
bill,  by  the  act  of  drawing  and  delivery,  becomes  bound  to  pay 
it  if  the  acceptor  does  not.  While  the  acceptor  is  as  the  maker, 
the  drawer  is  therefore  as  the  first  indorser  of  a  note.  The 
drawer's  name  is  on  the  face ;  and  the  bill  cannot  be  called  in- 
dorsed, strictly  speaking,  until  the  payee  indorses  it ;  and  then 
the  payee  is  apparently  the  firBt,  and  as  yet  the  only,  indorser ; 
still  he  is,  in  point  of  legal  obligation ,  the  second  indorser,  for  ttw 
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duties  of  tlie  respectire  parties  stand  thus.  The  ftcoeptor  is 
bound  absolutely  to  pay  the  bill ;  tbe  drawer  ie  bound  to  pay  it 
if  the  acceptor  does  not ;  and  the  payee,  having  indorsed  the  t^U, 
is  bound  to  pay  it  if  the  drawer  does  uot.  The  obligation  of  the 
drawer  is  pecuUar  in  another  respect  also.  He  is  not  only  bound 
to  pay  the  bill  if  the  acceptor  does  not,  but  ho  is  bound  to  pay  it 
if  the  drawee  refuses  to  accept  it.  By  such  refusal  there  is  no 
acceptor,  and  uo  person  primarily  bound  to  pay  it.  But  that 
refusal  was  one  of  the  conditions  on  which  the  drawer  engages 
to  pay  it,  because  by  drawing  he  engages  that  the  drawee  shall 
accept  the  bill  on  presentment.  Therefore,  if  acceptance  be  re- 
fused, the  obligation  of  the  drawer  may  be  made  absolute  at  once 
by  due  notice,  and  if  the  payee  had  indorsed  the  bill  before  ao- 
ceptance,  as  is  frequently  done,  then  his  obligation  is  unaSected 
by  non-acceptance,  and  he  is  still  bound  to  pay,  but  only  if  the 
drawer  does  not.  And,  as  the  result  of  all  t^ie,  the  common 
phraseology  of  the  books  is,  that  the  acceptor  of  a  bill  is  as  the 
maker  of  a  note,  the  drawer  as  the  first  indorser,  ajid  the  payee, 
after  putting  his  name  on  the  back,  as  second  indorser.  And 
viewing  them  as  such  parties,  the  whole  law  of  demand,  notice, 
and  liability,  which  we  shall  discuss  in  future  chapters,  will  be 
found  to  belong  to  them. 


SECTION    III. 

OP   INLAND   BILLS   AND   FOBEION   BILLS. 

Tbsbe  is  a  distinction  in  I'espoct  to  bills  of  exchange  whicli 
has  no  analogy  in  promissory  notes ;  it  is  that  which  divides  them 
into  inland  (or  domestic)  and  foreign  bills ;  ^e  effect  and  im- 
portance of  this  will  be  seen  when  we  come  to  speak  of  protest 
and  damages ;  at  present  we  would  only  define  them.  In  Eng- 
land, &om  which  the  distinction  came  to  us,  a  bill  is  inland  when 
made  and  payable  within  that  kingdom  ;  but  if  either  made  or 
payable  abroad,  meaning  out  of  the  kingdom,  it  is  a  foreign  bill. 
Therefore,  a  bill  drawn  in  Ireland  and  payable  in  England,  is 
held  in  England  to  l>e  a  foreign  bill,  and  would  undoubtedly  be 
BO  held  in  Ireland.(7)     If  drawn  in  England  on  a  person  abroad, 

(c)  Mationy  n.  Aahlia,  9  B.  &  Ad.  478. 
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but  payable  in  K'lgLand,  and  accepted  payable  ia  England,  it  hat 
been  there  held  as  falling  within  the  deHiiition  of  an  inland  bill, 
as  both  drawn  and  payable  in  Englaiid,(a)  But  the  contrary  was 
decided  in  this  country  at  an  early  day.(A)  That  a  bill  drawn  or 
payable  in  a  foreign  country  would  be  held  in  this  couutry  to  be 
a  foreign  bill,  never  was  questioned  ;  but  it  was  at  one  time  much 
doubted  whether  a  bill  would  be  held  foreign  in  oue  of  our 
States,  which  was  drawn  or  payable  in  another  of  these  States. 
But  this  question  is  now  well  settled  by  authority.  The  true 
criterion,  which  is  exclusively  to  determine  whether  the  bill  be 
foreign  or  inland,  would  be  found  in  tlie  further  question,  wliether 
the  State  in  which  the  original  question  arises  has,  by  its  courts, 
full  and  complete  sovereignty  and  jurisdiction  over  it.  And  as 
our  States  are  so  far  foreign  that  the  municipal  law  of  each  one 
is  independent  of  that  of  every  other,  and  Uie  processes  of  courts 
do  not  go  from  one  State  to  another,  a  bill  so  drawn  must  be  held 
to  be  foreign.  When  the  question  came  before  the  Supreme 
Court  of  the  United  States,  under  the  statute  which  denies  to  tlio 
District  or  Circuit  Courts  cognizance  of  certain  suits,  "  except  in 
cases  of  foreign  bills  of  exchange,"  (c)  It  was  held,  that  a  bill  of 

(u)  Amaer  p.  Clkrk,  i  Cromp.  M.  &  R.  4GS.  In  thit  ewe  the  bill  viu  drawn  ia  Lod- 
doD  pajable  to  the  order  of  the  drawer  in  London,  upon  a  merchant  residiog  at  Bras- 
eels,  and  accepted  by  htm,  pajsble  in  London.  Bild,  tliat  it  was  an  inland  bill,  and 
must  be  stamped  as  Bach.  It  ahoald  be  obaarred,  howerer,  that  the  question  in  thit 
cage  arose  under  the  English  Stamp  Act ;  and  il  is  not  certain  that  the  decision  would 
have  been  the  Bame  if  the  qnestion  had  depended  cntirelj  apOD  tho  law  merchnnl.  The 
conuBel  for  the  plaintifT,  afier  stating  that  the  stamp  act  defined  a  foreign  bill  of  exchange 
as  a  bill  "  drawn  in,  but  payable  oat  of.  Great  Britain,"  Mid  :  "  ]t  may  be  that  there  is 
another  apecies  of  foreign  bill,  naniety,  when  it  is  drawn  in  England  upon  a  person  re- 
siding abroad,  and  accepted  by  him  payable  in  England,"  Bat  BoUand,  B.,  in  deliver- 
ing his  opinion,  said :  "  An  inland  bill  ia  a  bill  drawn  In,  and  payable  in,  Great  Britain, 
wfakh  this  bill  is." 

(6)  Grinuhaw  d.  Bender,  6  Mass.  IS7.  This  was  an  action  by  the  diawet  against  the 
acceptor  of  a  hill  of  exchange.  The  bill  was  drawn  in  England  by  the  plaintiff,  an 
English  merchant,  upon  the  defendants,  a  commercial  house,  lesiding  and  doing  bnai- 
ncBB  in  Boston.  One  of  the  defendants,  being  in  England  at  the  time  the  bill  was  drawn, 
accepted  it  on  behalf  of  the  Ann,  "  payable  in  London."  Hdd,  that  it  was  a  fureign 
lull,  in  reference  to  the  measure  of  daneges.  PiirtMt,  C.  J.  said  :  "  It  U  manifest  that 
the  remedy  contemplated  by  the  parties,  in  the  event  of  the  bill  being  dishonored,  must 
be  sought  in  fliiB  State,  where  the  acceptors  lived.  From  thie  view  of  the  case,  the  in- 
itmment  must  be  considered  as  a  fbrdgn  bill,  having  the  Bame  efl«ct  as  if  (he  pttjM 
bad  sent  it  to  Boston,  and  it  had  been  accepted,  payable  in  London  by  the  hooM  hero ; 
in  which  case  the  money  must  be  remitted  to  London  to  meet  the  bill  rerinml  to  the 
drawer  afler  BRreptance." 

|c)  178B,  c.  SO,  8.  11,  1  U.  3.  Stati.  at  Large,  79. 
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exchange  %ras  a  foreiga  bill,  if  it  web  drawn  in  one  State  and 
payable  in  another,  although  the  drawer  and  payee  were  inhab* 
itants  of  the  same  Sta.te.{d}  The  State  courts  have  followed  this 
authority. (e)  A.  case  in  New  York  contains  a  dichttn  not  in  con- 
formitf  with  this  rule,{/) 

A  bill  may  be  in  fact  inland  having  regard  to  the  place 
where  it  was  drawn,  but  on  the  face  of  it  appear  to  be  foreign. 
Thus,  for  some  reason,  a  Boston  merchant,  temporarily  in  New 
York,  may  draw  his  bill  on  a  New  York  merchant,  payable 
ill  New  York,  but  may  date  it  at  Boston.  Such  a  bill  would 
undoubtedly  be  held  to  be  foreign,  in  relation  to  innocent  third 
parties  who  became  interested  iu  it  in  the  belief  that  it  was 
what  it  purported  to  bc^g-)  As  between  the  original  parties  and 
others  having  notice  of  the  circumstances  under  which  the  bill 
was  drawn,  the  question  would  be  more  doubtful  ;  but  we 
think  it  would,  even  then,  be  held  to  be  a  foreign  bill,  espe- 
cially if  it  appeared  that  it  was  drawu  in  that  form  for  no 
wrongful  purpose,  but  only  that  the  bill  might  conform  to  the 

{d)  Backuer  d.  f^lev,  2  Pet  5SG.  WaMngUm,  J.,  in  deliTerlnf;  rJie  opinion  of  tha 
conn,  laid  :  "  We  are  all  dearly  of  opinion  tbac  bill*  dmwn  in  oos  of  tbese  8utc«, 
upon  penoni  living  in  anj  oilier  of  ihem,  panake  of  the  character  of  fiirelgn  bills,  and 
ought  so  to  be  itbiiihI.  For  all  national  pnrpo^ies  embraced  bj  tlie  Feiiei'al  Constitation, 
itiB  Stated  and  the  citizens  cliereof  are  one,  united  nnder  the  (am)  sovdrei^  Bathorrty, 
and  goTsmed  by  the  Bame  la?ra.  In  all  other  reapecti  the  Stales  lire  necessarily  foreign 
to,  and  independent  of,  eacbotber.  Their  conntirationa  and  fo  ins  of  j^ovemmcnt  being, 
although  republican,  altogether  diSbreot,  as  are  their  lawe  and  inatilutioni.  Thig  senti- 
ment  wu  expreaied  with  great  form  by  the  Prosideni  of  the  Court  if  Appeals  of  Vir. 
ginia,  in  tbe  mm  of  Warder  v.  Arell,  3  Wash,  Va.  99S,  wh&.-e  h<^  slates  that,  in  cases 
of  eontiacls,  the  laws  of  n  foreign  fonotry,  where  the  contracl.  waii  nisde,  mu^it  govern  ; 
and  then  adds  as  follows  :  'The  Bume  principle  applies,  thoigh  with  no  greater  force, 
to  the  different  Stales  of  America  j  for  though  they  fbrm  ■  coDfedernted  goTemment, 
jet  the  sercral  Bcatee  retain  their  indiTidnal  MvereigntieSgVid,  with  respect  to  their 
mnnicipal  ngnlations,  are  to  each  other  foreign.'"  And  Dte  Loiadale  ■■  Brown,  4 
Wash  C.  C.  BB,  1  S3. 

(e)  Dancan  e.  ConiM,  3  Const.  R.  100 ;  Cheoowitfa  > .  Ctamberiin,  6  B.  Mod. 
«0 ;  Cape  Fear  Bank  v.  Stinemett,  I  Hilt,  S.  Car.  44 ;  FtKeniu  Bank  n.  HasMy,  13 
Kck.  4S3;  Wells  D.  Whitehead,  13  Wend.  SaT;  Oreenu.  Jackson,  16  Maine,  13S  ;  Bk« 
F.  Hogan.  8  Dana,  13S  ;  Halliday  b.  HcDongall,  !0  Wend.  Bl,  fiS  Wend.  3S4;  Brown 
*.  Pergoson,  4  Leigh,  ST  ;  Carter  o.  Bnrley,  9  N,  H.  5SB  ;  Freeman's  Bank  i>.  Ferkina, 
IB  Maine,  29S ;  Warren  v.  Coombs,  SO  Maine,  139.  See  Offlt  n.  V  ick.  Walker,  99, 104,  a. 

(/I  Miller  b.  Hackley,  5  Johns.  375.  This  case  contains  oaly  B  dictum  of  Van  Ntn, 
^.,  bi  eonSict  with  the  mle  stated  in  the  text.    Bee  Wells  o.  Whitehead,  IS  Wend.  S9T. 

tg)  The  contrary  was  decided  in  England  in  Steadman  v.  Duhamel,  1  C.  B.  B8B,  tnt 
dkal  decision  was  tweed  aj«n  the  stamp  act  See  Lennig  v.  R«1ittiii,  S3  Peno.  Slate. 
'J7. 
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dranur's  ii^ual  course  of  buiiiiiess,  and  be  what  it  would  have 
beeu  had  he  uot  happened  to  be  at  the  time  in  New  YorL. 
The  couverse  of  this  has  been  decided.(&) 

If  a  bill  be  signed  in  one  place  in  blank,  and  sent  to  another 
to  hare  the  date,  the  names  of  the  drawee  and  payee,  and  the 
amount  and  the  place  where  payable,  inserted,  or  If  all  these 
are  written  in,  and  the  bill  then  sent  to  the  drawer  in  another 
place  for  bis  signature,  the  bill  will  be  taken  to  be  made  where 
it  is  signed,  and  will  be  held  to  be  inland  or  foreign  accord- 
uiglf  .(t)  Every  bill  of  exchange  is,  prima  facie,  an  inland  hill ; 
and  a  party  who  would  hold  it  as  a  foreign  bUl  must  allege  and 
prove  it  to  be  so.(_7') 


SECTION    IV. 

OF  THE  SETS  OF  FOREIGN  BILLS. 

Of  inland  bills,  usually,  but  one  copy  is  made ;  but  of  foreign 
bills,  drawn  out  of  this  country  upon  this  country,  or  drawn  in 
this  country  upon  a  foreign  country,  tliree  copies  are  usually  made, 
which  t<^ether  form  what  is  called  a  set  of  exchange.  The  reason 
of  this  is,  to  guard  against  loss  or  question  in  case  of  miscarriage, 

(A)  In  Sitawbridge  B.  Kobiaaon,  6  Qilnum,  170,  U  appealed  tbM  the  bill  vm 
dftted  M  a.  plaCe  in  Illidoia,  where  ihe  parties  resided,  bat  iraa  actually  drawn  in  Wis- 
consin, where  the  panics  happened  to  be  at  tbe  time.  Hdd,  that  it  vai  an  inland 
bilL 

(t)  Thus,  where  partners  resident  in  IreUnd  signed  and  indotved  a  copperpUte  iio- 
pression  of  a  bill  of  exchange,  leaving  blanks  for  the  date,  sam,  dme  when  payable, 
and  name  of  the  draireo,  and  tiBQimitted  it  to  B  in  England  for  his  use,  who  filled  np 
the  blanks  and  negotiated  ^t ;  it  wax  AeU,  that  this  waste  be  connidered  as  a  bill  of  ei 
diange  by  relation,  from  the  time  of  the  signiog  and  indorsing  in  Ireland,  and  couse- 
qnentlf  that  an  Engtish  stamp  was  not  necessaiy.  And  Baylri/,  J.  said;  "Suppose 
the  person  snbseribini;  his  name  as  drawer  had  died  whilst  the  bill  was  on  Its  paauge, 
and  afterwards  the  blanks  had  been  flUed  ap  and  the  bill  negotiated  to  an  innocent 
indorsee ;  I  should  think  that  in  that  case  tbe  Tepi«8entaliTe«  of  the  partj  signing  the 
bill  wonld  hare  been  liable.  This  shows  that  when  the  whole  is  filled  up,  it  baa  refei^ 
ence  to  the  time  of  the  signature,  which  in  this  case  was  made  In  Ireland."  Snaith  v. 
Mingaj,  I  Maote  &  S,  ST.  And  see,  to  tbe  same  efi^  Lennig  d.  Ralston,  S3  Penn. 
State,  137.  So  where  a  bill  of  exchange  was  written,  and  the  acceptance  of  it  tnade, 
in  England,  and  it  was  afierwards  transmitted  (o  the  drawer  abroad  for  his  aignaloie, 
and  was  there  signed,  it  wu  held,  that  the  bill  was  a  foreign  one.  Boebm  v.  C*axpbef\, 
Qow.  9S.    And  see  Cmtchly  d.  Mann,  5  Taant.  BSS. 

ij)  Armani  r.  Caatriqne,  13  M.  &  W,  M3. 
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the  chaoces  of  the  bill  reaching  in  due  season  the  party  to  n-hom  it 
is  transmitted  being  thus  increased  threefold.  And  the  facility  for 
presentment  thus  afTorded  has  been  held  to  hasten  tlie  time 
within  which  a  bill  should  be  presented  for  acceptance,  (ft)  Usu- 
ally, perhaps  always,  each  copy  of  the  set  is  designated  on  th^ 
foce  of  it,  the  order  being,  *'  Fay  this  first  of  exchange,  the 
second  and  third  being  unpaid,"  or,  "  Pay  this  second  of  ex- 
change, the  first  and  third  being  unpaid."  But  for  this  precau- 
tion the  drawer  might  be  held  by  an  innocent  purchaser  of  one 
copy,  without  notice  that  another  exiEted.(0  Hence  the  custom, 
said  to  prevail,  or  to  have  prevailed,  in  Europe,  of  having  no 
such  caution  on  the  first  of  exchange,  and  on  the  second  saying 
only  "  the  first  being  unpaid,"  (m)  seems  unsafe,  for  the  first  then 
gives  no  notice  of  the  second  and  third,  and  the  second  gives 
no  notice  of  the  third.  But  an  omission  to  name  other  parts, 
obviously  by  mistake,  might  not  affect  the  rights  of  any  party.(n) 
The  whole  of  the  set  constitutes,  in  law,  but  one  bill,  and 
therefore  payment  or  cancelling  of  either  copy  of  the  set  is  a 
dischai^  of  all.(o)    A  holder  of  either  copy  of  the  set  is  entitled 


(t)  Straw  0.  Grabani,  4  U  &  W.  721. 

{I)  In  Wiighto.  UcFall,  8  La.  Ann.  ISO,  vhem  theflnt  and  Mcondof  sbill  of  ez- 
dunge  were  both  accepted,  wtlh  tha  knowledge  and  consent  of  the  drawers,  and  with- 
<Mit  ftand  or  collasion  between  the  bolden  aod  Kcepion,  it  wai  Md,  that  the  drawer* 
ware  liable  on  both. 

(n)  Uariai  (4th  ed.),  p.  T. 

(n)  Bajl^  OD  BUla  (ad  Am.  ed.),  p.  34. 

(o)  Dnrkin  d.  CranaCon,  T  Jotaa.  443  ;  Ingrahain  v,  Oibbg,  S  Dallas,  134  ;  Miller  v. 
Hackle;,  Anthon,  N.  P.  «S ;  Pemnra  v.  Jopp,  10  B.  &  C.  450,  n.  (a).  The  cose  of 
Holdswonh  v.  Honter,  10  B.  &  C.  449,  wm  decided  upon  apecial  circnmstances.  The 
drawae  (who  was  also  payee}  of  a  foreign  bill  of  excbaDjfe  drawn  in  three  pans,  ac- 
cepted and  indoned  one  part  to  a  creditor  to  remain  in  liis  hainda  until  lome  other 
■ecaritf  was  givea  for  it ;  and  afterwards  Hccepled  and  indoned  anotber  put  for  Talae 
to  a  third  person.  The  acceptor  nnhslitated  another  security  for  the  part  first  accepted, 
lAeieapon  it  wai  giien  up  to  him.  Held,  that  nnder  these  circamstancea  the  holder 
of  the  part  secondly  accepted  was  entitled  to  recover  on  the  bill  against  the  acceptor. 
Btid,  also,  by  Lord  Ttaltr^n,  C.  J.  and  Parka,  J.,  that  the  acceptor  would  have  been 
liable  on  the  part  lecoiidlT  accepted,  even  if  Ihe  Snt  part  had  been  Indoned  and  circu- 
lated onconditionally.  Lord  TenUnUn  said  :  "  According  to  the  rerdlct  of  the  jury, 
die  deliTery  of  the  bills  to  the  defendant's  father  was  not  absolute,  but  conditional,  and 
I  Dunk  that  the  facts  of  the  case  juiUfied  that  finding.  The  parts  first  accepted  cannot, 
tbeiefore,  be  said  to  have  been  paid,  for  the;  were  ledeemed  by  the  sobslitution  of 
other  lecniitie*.  That  being  so,  what  was  there  to  prevent  the  defendant  from  pntting 
In  drculaCion  another  part  of  the  bills  !  Bat  I  am  inclined  to  go  further,  and  to  say 
that  the  plaintiff  would  have  been  entitled  to  lecover,  even  if  the  transfer  to  the  father 
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to  recover  thereon,  witliout  producing  the  other  copies,  or  ac- 
counting for  their  non-production.  If  another  copy  of  the  set 
has  already  been  paid,  and  another  person  is  the  proper  holder, 
and  has  given  notice  of  his  title  to  the  party  sued,  or  if  any 
other  ground  of  defence  exists,  which  displace  the  prima  facte 
title  of  the  plaintiff,  the  defendant  must  show  it.{p) 

Oa  the  coutinent  of  Europe,  it  seems  to  be  not  unusual  for 
an  original  bill  to  be  forwarded  for  acceptance,  and  in  the  mean 
time  a  copy  of  it  negotiated ;  and  it  is  said  to  he  necessary  that 
tliis  copy  should  be  marked  as  such,  stating  also  where  the 
original  is ;  but  we  have  no  practice  of  this  kind  in  this  country, 
and  it  is  said  not  to  exist  in  England.(i7)  A.  protest  may  some- 
times be  made  on  the  copy  of  a  bill.(r) 


SECTION    T. 

OF  THE  CEBTAINTT  REQUISITE  IS  A  BILL  OF  EXCHANOE. 

As  a  bill  of  exchange  is  intended  to  operate  and  be  used  a& 
an  instrument  of  business  and  as  a  representative  of  money, 
even  more  than  a  promissory  note,  and  in  order  to  do  this  it 
must  be  precise  and  dednite  in  the  facts  which  it  states  and 
&6  obligations  which  it  imposes ;  therefore,  all  that  was  said, 
in  the  previous  chapter,  of  the  various  certainties  essential  to  a 
legal  promissory  negotiable  note  applies  to  a  negotiable  bill  of 
excliange,  always  with  as  great,  and  in  some  respects  with  even 
greater,  force.  Although  on  these  points,  as  on  all  others,  the 
law  merchant  seeks  to  be  reasonable  rather  than  technical,  yet 
here  it  is  but  reasonable  to  be  very  exact.  It  will  be  seen, 
therefore,  as  we  go  on  presenting  the  law  of  negotiable  paper, 

had  bMO  absolute  and  aacot)diCioii>I,  For  lappoie  two  parts  of  b  fbr«gn  bill  com«  M 
tba  huidi  of  tfw  drawee,  he  accepts  ho&,  and  indoraei  flnC  one  part  Co  A  and  after- 
waidi  the  other  part  to  B.  Id  anj  gaeation  as  to  property  bet<recn  them,  A  might  b« 
eodtled  to  both.  Bat  the  qnesCion  here  is,  whether  the  acceptor  and  indoner  shall  be 
allowed  todefendhimself  against  the  bolder  of  the  one  part,  on  account  of  the  prerloai 
drcnlation  of  the  other  pait-  I  am  not  aware  of  anj  principle  of  Iftw  npon  wUcb  *D'Jl 
t,  defence  can  be  snpportod." 

(p)  Dowaes  v.  Chorch,  13  Pet  30S ;  Commetdal  Bank  v.  Bontti,  T  La.  Ann.  IM. 

(7)  Bylei  on  Bills,  311. 

(rj  Dehen  v.  Harriot,  1  Show.  163. 
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that  it  requires,  upon  all  matters  which  belong  to  the  repre- 
Beutative  character  of  this  paper,  or,  in  other  words,  as  to 
everything  which  makes  it  an  accurately  defined  contract  wMcb 
must  be  executed  promptly  and  accurately  according  to  its  pre- 
cise tenor,  a  very  great  exactness.  And  it  is  perhaps  true 
that  the  courts  in  many  recent  cases  seem  to  be  taught,  by  the 
increasing  experience  of  the  mercantile  community,  rather  to 
increase  and  strengthen  this  exactness  than  to  relax  it  in  any 
way.  Whatever  favor  the  equities  pf  a  particular  case  may 
require,  we  believe  that  the  general  purpose  of  the  law  of 
negotiable  paper,  and  the  general  good  of  a  community  among 
whom  the  \i8e  of  this  paper  is  now  universal,  requires  at  least 
all  of  the  exactness  and  all  of  the  stringency  that  the  courts 
of  England  or  of  this  country  have  ever  applied  to  this  subject. 
In  addition  to  the  requisites  of  certainty  in  a  promissory  uoto, 
a  bill  of  exchange  must  be  reasonably  certain  as  to  the  person 
to  whom  it  is  directed.  An  instrument  which  is  not  directed  to 
any  one  is  not  a  bill  of  exchange.(«)  But  where  an  instrument 
in  writing  possessed  all  the  other  requisites  of  a  bill  of  exchange, 
and  was  made  payable  at  a  particular  house,  it  was  held  suffi- 


(()  The  cua  of  Regina  o.  Hawkca,  3  Moo.  C.  C.  SO,  acema  to  hare  htU  tt  different 
doctrine.  But  we  think  that  CB*e  iroatd  not  noir  be  regarded  u  law.  In  Pcto  v.  Re;- 
Dolds,  9  Exch  410,  Parkt,  B.  said:  "  I  cannot  help  obserring,  that,  urith  the  exeep. 
tion  of  R^na  v  Hawkei,  there  ia  no  case  in  which  it  has  ever  been  derided  Chfit  aq 
iMtrnmeQt  could  be  a  bill  of  exchange  where  there  was  not  a  drawer  and  a  drawee. 
With  respect  to  that  CB«e,  It  docs  not  seem  to  mc  enlilled  to  the  game  weight  oT  au- 
Iboritj  aa  a  decision  prononnced  in  the  presence  of  the  pnblic,  and  on  reasons  assigned 
after  henring  an  argnment  in  pnblic  I  must  own  that,  but  for  that  case,  I  should 
have  had  no  doubt  diat  the  law  merchant  required  that  evcrj  hill  of  exchange  ihould 
have  a  drawer  and  drawee."  Aldsraon,  B.  said  :  "  With  respect  to  the  qucslion 
whether  this  instniment  is  or  is  not  a  bill  of  exchange,  the  case  of  Regina  v.  Hawke* 
U  undoubtedlj  in  point.  J  must  own,  however,  that  I  now  think  that  I  was  wrong  on 
that  Dccasiou.  Tlie  case  seems  to  hare  been  derided  on  the  ground  that  Gmy  v.  Mil* 
ner,  B  Tannt.  739.  gorerned  it ;  and  the  fitrl  was  not  adverted  to,  that  Gray  n.  Milnrr 
tnaj  b«  thus  explained  :  that  a  hill  of  exchange,  made  pajable  nt  a  particular  place  or 
hoDM,  is  meant  to  be  addressed  to  the  person  who  resides  at  that  place  or  hoaee. 
Therefore,  in  that  case,  the  bill  was  on  the  face  of  it  directed  to  some  one;  and  the 
oonrt  Md,  that,  inasmuch  aa  the  defendant  promised  to  pay  it,  that  was  conclDjive 
eridence  that  he  was  the  partf  to  whom  it  waa  addressed.  But  in  the  case  of  Regina 
f .  Hawkea,  the  instniment  was  addressed  to  no  one."  Martin,  B.  sajd :  "  It  loemi  lo 
me  that  it  is  absolutelj  essential  to  the  vulidilj  of  a  bill  of  exchange,  that  it  shanli) 
have  a  drawer  and  a  drawee  ;  and,  except  for  the  case  of  Gmj  v  Milner,  I  shoaM  haT« 
donbtcd  whether  the  making  a  bill  payable  at  a  panicular  place  wa«  a  sulOdent  ad- 
ilieas."  See  also  Reynolds  r.  Peto,  11  Exch.  418. 
VM-  I.  S 
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cient,  upon  the  ground  that  it  mast  be  considered  as  directed 
to  the  person  residing  at  tliat  house ;  and  the  defendant  having 
accepted  it,  this  waa  regarded  aa  an  acknowledgment  that  he 
was  the  person  to  whom  it  was  directed.(^)  The  soundness  of 
this  decision  has  been  questioned. (u)  An  instrument  in  the 
common  form  of  a  bill  of  exchango,  except  that  the  word  at 
was  Bubstituted  for  to  before  the  name  of  the  drawee,  has  been 
held  to  be  a  bill  of  exchange. (ti)  If  there  was  evidence  that  an 
Instrument  was  so  drawn  for  the  purpose  of  deception,  there 
would  be  no  doubt  that  it  would  be  a  biU  of  exchange.{u') 
And  it  is  not  absolutely  necessary  that  the  drawee  should  be 
a  different  person  from  the  drawer.  For  it  is  very  common 
for  a  man  to  draw  upon  himself;  and  it  has  long  been  held, 
that  such  an  instrument  is  a  good  bill  of  exchange. (x)  But 
it  may  be  treated  as  a  promissory  not«,  at  the  election  of  the 
holder. (y)  The  same  principle  applies  where  a  copartnership 
carries  on  business  at  two  different  places,  and  one  eetahlisb- 
ment  draws  a  bill  upon  the  other.(z)    So  where  a  duly  ao* 

(()  Omj'  V.  Milner,  B  TiuiDt.  739. 

(u)  Sua  Pclo  a.  Reynolds,  tapra,  and  Daria  n.  Clarke,  6  Q.  B.  16. 

(v)  Shuttlcvorth  t>.  Stephen!,  1  Camp,  407  i  Sepna  d.  Smith,  S  Uoo.  C.  C.  995. 

(ic)  Kex  1).  Hancer,  Rosa,  &  R.  C.  C.  511 ;  Allan  v.  Mawaon,  4  Camp.  119.  In  thh 
la«[  taae  GlUa,  C.  J.  aaid  :  "  I  shall  learo  it  lo  the  juij  whulher  the  wonl  '  at,'  from 
the  manner  in  which  it  i)  written,  was  not  inserted  lor  the  pnrpoae  of  deception,  sjid 
(hen  the  inatrameat  ia  a  bill  of  exchange  in  point  of  &a.    The  '  at '  being  atrack  oat, 

it  is  in  the  common  form  in  which  hill>  of  exchan^  are  drawn. I  can  see  do 

moltre  for  dniwing  an  inatniment  in  thie  form,  except  to  deceive  the  pablic  If  ancb 
inKtnimenta  have  been  common  in  the  country,  thej  oncht  not  to  be  coDliDucd  or 

fi]  See  SlarkD  v.  Cheesmnn,  Carth.  MS ;  Dehcrs  o.  Harriot,  1  Show.  163 ;  Robin- 
aon  V.  Bland,  2  Burr.  10T7.  In  Hariey  v.  Kht,  9  B.  4  C.  364,  Baglri/,  J.  Mid  :  "  In 
Mfl^T  e.  Hammond,  which  wi\a  a  apecial  verdict  in  Cotntnon  Pleas  argaed  before  ths 
twelve  jadgei,  all  the  jndge*  wore  of  opinion  that  an  inatrament  might  be  a  bill  of  «t- 
changc,  though  the  drawer  nnd  drawee  were  the  same  person."  Id  Davis  v.  Clarke,  6 
Q.  B.  19,  Pallaon,  3.  aaid  :  "  I  do  not  know  that  a  party  may  not  address  a  bill  to 
himself,  and  accept,  though  the  proceeding  wonld  be  abanrf  enoDgh."  See  also  Wildci 
e.  Savage,  1  Story,  S3 ;  Cunningham  d.  Wardwell,  3  Fairf.  486. 

(^)  Roach  u.  Ostler,  1  Man.  &  R.  ISO ;  Randolph  e.  Parish,  9  Port.  Ala.  T6. 

(2)  Thus,  in  Miller  v.  Thomson,  3  Man.  &  Q.  376,  It  was  held,  that  an  instmmctit  la 
the  form  of  a  hill  of  exchange,  drawn  apan  a  joint-slock  bank  by  the  manager  of  one 
of  its  branch  bsnki,  by  order  of  the  dirGcton,  might  be  declared  on  aa  a  promisaorj 
note.  Tindal,  C.  J.  said  :  "  It  is  an  inatrament  drawn  by  one  of  several  partners,  di- 
recting that  a  enm  of  money  shall  be  paid  by  the  partnership  at  a  diffonnt  place. 
Tlierc  ia  an  ahaence  of  the  circumstance  of  there  being  two  distinct  partiea  aa  drairer 
•nd  dmwe^  whi-hi«  eteential  to  the  conatilutiouof  a  bill  of  exchange.    That  being  m 
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thorized  agent  or  of&cer  of  an  incorporated  company  draws, 
iu  behalf  of  the  company,  upon  the  treasurer,  cashier,  or  other 
officer  of  the  company  who  has  the  custody  of,  and  is  charged 
with  the  duty  of  disbursing,  the  company's  funds,  this  is  in 
substance,  it  should  seem,  a  draft  by  the  company  upon  itself; 
^d  may  be  treated  either  as  a  bill  of  exchange  or  a  prom- 
issory note.(a)  And  it  may  be  laid  down  as  a  general  rule, 
that  whenever  it  is  doubtful,  upon  the  lace  of  an  instrument, 
whetlier  it  was  intended  as  a  bill  of  exchange  or  a  promissory 
note,  and  it  possesses  the  requisites  of  each,  it  may  be  treated 
as  either,  at  the  option  of  the  holder.  Thus,  if  an  instrument 
begin,  "I  promise  to  pay,"  Ac,  like  a  promissory  note,  and  be 
directed  like  a  bill  of  exchange,  it  may  be  treated  as  either.(6) 


llie  on)/  altenta^Te  U,  that  this  inatrument  it  &  proiuUsor;  note,  and  it  properly  d«- 
clarcd  upon  aa  such."  ErAirte,  3.:  "  The  instrument  is  a  draft  bj  (he  company  npon 
that  branch  of  it  which  is  carried  on  in  London.  It  a,  in  effect,  nothing  but  a  promis- 
■ory  note."  Matde,  J. :  "  This  is  a  bill  ilrsvn  by  the  whole  company,  acting  by  their 
directorg,  apon  the  whole  company.  It  is  a  promise  made  by  one  partner,  acting  on 
behalf  of  the  company,  onder  the  order  of  the  directors,  that  the  company  shall  pay. 
It  is  a  promise  made  by  the  company  tx  Dorking  to  pay  in  London,  It  is,  Iberefbie, 
in  effect,  a  promissoiy  note." 

(a)  In  Allen  P.  Sea,  Fire,  &  Lib  Ass.  Co.,  9  C.  B.  ST4,  the  instrument  was  in  tbi* 
form  :  "  Sua,  Fire,  Life  Assurance  Company.  To  the  caahicr.  Thirty  days  after  date 
credit  Mrs.  A.  or  order  with  the  sum  of  £311,  9).  6<f.,  claims  per  '  Susan  King,'  in 
cash,  on  account  of  this  corporation  ";  —  and  was  signed  by  two  of  the  directors  of  chs 
campanj.  Hrld,  to  be  a  promissory  note.  W3dt,  C.  3.  said  :  "  What  in  necciuia:y  ta 
constitute  a  pcomissoty  nolo  ?  These  parties  issue  this  instrument,  imparting  that  Che 
company  promise  to  pay.  The  note  is  addressed  by  the  drawers  to  their  own  clerk. 
My  brother  .SAflS  treats  the  cashier  as  a  drawer  [drawee?  ].  But  at  tlie  trial  it  was  in- 
sisted, for  the  plaintiff,  thtrt  the  iustmmenc  was  precisely  what  we  think  it  is.  The 
cotnpany  indicate  that  they  mean  to  pay,  by  a  direction  to  Chiir  officer  tn  pay,  and 
they  point  out  to  whom  payment  is  to  be  made.  It  appears  to  me  that  the  instrument 
ronlaina  all  that  is  essential  to  consdiale  a  promissory  note  "  And  see  Ellison  n.  Col- 
lingridge.  9  C.  B.  570 ;  Ilasey  t>.  White  Pigeon  B.  8.  Co.,  1  Doug.  Mich.  193.  But  in 
the  Marion  £  M.  R.  R.  Co,  v.  Dillon,  7  Ind  404,  Ptrkiiu,  J.,  delivering  cho  opinion  of 
(he  court,  said:  ''  If  a  man  draw  a  bill  or  order  diractly  npon  himself,  payable  imme- 
diately, it  is  his  promissory  note,  and  may  be  sued  on  accordingly.  In  such  case  he  ii 
the  payer  as  well  as  drawer,  and  by  the  very  act  of  drawing  admits  be  is  to  pay,  and 
that  he  has  not  then  the  money  with  which  to  make  payment.  But  where  the  debt  U 
doe  from  a  company,  and  it  is  the  doty  of  one  officer  or  set  of  officers  to  allow  de- 
mands and  draw  apon  nnother  officer  who  has  the  costody,  and  is  chained  with  tbo 
duty  of  the  djibnnetnent,  of  the  company's  fnnds,  for  payment,  each  order  most,  as  a 
l^eral  rule,  be  presented  in  a  reasonable  time  for  payment."  See  farther,  Vamn*  w. 
Hobleborough,  a  Gnienl.  ISl  ;  Welumpka  ft  C.  R.  R.  Co.  v.  Bingham,  5  Ala.  657 ; 
Hohtey  B.  Clark,  !8  Barb,  S90. 

(ft)  Bdis  r.  Bury,  6  B.  &  C.  495.    Lord  Teattrden  ttii :  "  This  ii 
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The  words  "Au  betoin"  or  " In  case  of  need  applf  to  A.  B.,'* 
are  sometimes  written  after  the  name  of  the  drawee.    This  ia 

Imm  of  >  very  ■mbigaoai  character.  In  fbnn  It  ii  m,  prominorvuots,  for  it  cootaiDi  in 
termi  &  promiae  lo  pa;  the  «nm  mentioned  in  it ;  hat  theo  in  the  corner  of  it  there  ii 
the  name  of  Gratherot,  and  it  appears  that  his  name  is  bIho  written  across  the  initm- 
ment.  In  that  respect,  althon|{h  it  does  not  in  terms  contain  a  reqacM  to  Gratherot  ^ 
pay,  jet  it  reaemblci  a  bill  of  exchange.  It  i*  an  InstninieDt,  therefore,  of  an  ambigu- 
ODE  nature,  uid  I  think  that  vltero  a  party  issues  an  instrument  of  an  ambigoons 
naluie,  the  law  ought  lo  alloii  the  holder  at  his  option  to  treat  it  cither  u  a  promissorj 
note  or  a  hill  of  exchange.  Th&t  being  so,  I  think  it  was  competent  to  the  plaintiff  in 
diis  case  to  consider  this  ai  a  promissory  note  ;  and  if  so,  the  notice  of  tlie  dishonor 
was  nnnccGssary."  Bai/lty,  J. :  "1  think  thax  tliis  was  a  promissory  note,  containing 
an  intimation  on  the  part  of  Bury  that  he  would  pay  at  Grnthcrot's  house  ;  and  1 
think  also,  that  where  a  party  frames  his  inilmrnent  in  snch  ft  way  that  it  is  imbiga- 
ons,  whether  it  be  a  bill  of  exehange  or  a  promissory  note,  the  party  holding  it  is  enti 
tied  to  treat  it  cither  as  one  or  the  other,  and  that  the  plaintiff  ooghl  not  to  be  defeated 
hy  the  party  who  frnmed  the  insbunjent  being  allowed  to  say  thst  it  is  a  bill  of  ex. 
change."  Ildlra/d,  J  :  "It  seems  to'-me  that  it  was  the  design  of  [he  drawer  of  thil 
a  the  party  taking  it  that  he  might  treat  It  either  as  a  bill  of 
Besides,  the  vrords  of  an  instrument  are  lo  he  taken 


most  strongly  against  the  party  using  them ;  and,  Ihi^refoic,  if  there  be  any  amhiguii; 
in  the  words  of  this  instrument,  they  ought  to  be  construed  favorably  for  the  plaintiff, 
and  against  the  defendsnl  who  made  the  instrument.  Besides,  until  Grulhcrot  pat  his 
name  lo  ihia  instramcnt,  it  was  clearly  in  terms  a  promissorj  note;  and  having  been 
once  such,  the  fact  of  his  having  afierwardi  put  his  name  to  it  as  acceptor  cannot  alter 
the  natun:  of  it."  LiUledale,  J. :  "  It  seems  to  me  that  this  was  a  promissory  note.  It 
begins  with  the  woids  '  I  prnmise ' ;  it  contains  a  promise  to  pay,  and  llist  is  the  form 
of  a  promissory  note.  But  it  is  alleged  that  there  is  something  at  the  foot  of  the  Instru- 
ment which  converts  it  into  a  hill  of  oschange ;  a  hill  of  exchange,  however,  is  ad- 
dressed to  snother  person,  and  contains  a  request  to  the  drawee  to  pay  the  same.  In 
order  to  make  this  a  hill  of  exchange,  the  words  '  I  promise  '  must  be  rejected  ;  and 
those  words  constitute  the  essential  diffen:nce  between  a  bill  of  exchange  and  a  promis- 
iory  note.  I  think  that  they  ought  not  to  be  rejected.  Suppose  they  were  rejected, 
could  ihis  instrament  then  have  been  declared  npon  as  a  bill  of  exchange  before  Gra. 
therot  accepted  iti  If  it  could  not,  then  it  was  not  a  bill  of  exchange  at  that  time; 
and  if  it  was  once  a  promis.sory  note,  Gratherot,  hy  putting  his  name  to  it,  could  not 
make  it  a  bill  of  exchange." 

In  Lloyd  u.  Oliver,  IB  Q,  B.  471,  an  instrament  wm  drawn  in  the  fallowing  form: 
"Two  months  afier  date  I  promise  to  pay  to  T.  R.L."  (plaintiff)  "or  order,  i99,l5i.' 
"H.  OliTcr."  Undcnicalh  was  written,  on  the  left  hand  of  the  instrument,  "  J  E 
Oliver"  Idefbndant).  Across  it  was  written,  "  Accepted,  payable  S,  ft  Co.,  banlters, 
London,  E.  Oliver."  "E.  Oliver"  was  signed  by  defendant.  HM,  Ihat  the  instrth 
ment  might  be  sued  npon  as  a  bill  of  exchange  drawn  by  H.  Oliver  upon,  and  accepted 
by,  the  defend  snt.  Lord  (hmjibell  mii  :  "lam  of  opinion  that  this  instrament,  even 
before  acceptnnce,  might  be  treated  as  a  bill  of  exchange  as  against  Henry  Oliver,  the 
dmvrer.  As  against  the  defendant,  it  is  riearty  a  bill  of  exchange.  It  is  directed  to 
John  Edward  Oliver  i  that  must  mean  thai  John  Edward  Oliver  is  requested  to  pay 
the  sum  mentioned  at  two  months  after  dale,  although  there  are  no  express  words  of 
teqnest.  The  words  '  I  promise  lo  pay  '  need  not  be  rejected  ;  they  are  to  be  i-onnidcrcd 
as  an  expression  of  what  otherwise  wonld  be  implied,  namely,  that  the  maker  will  pay 
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for  the  purpose  of  pointing  out  Botna  person  to  whom  the  payee 
may  apply  in  case  the  drawee  refuses  to  accept  the  bill.(6a) 

if  dw  acceptor  do  not.  The  iDalmment  is  ambiguoiui,  and  might,  no  donbt,  [f  tlie 
plaiDtiff  chose,  be  treated  u  a  procDiB»oi7  note.  Thi*  ii  the  effect  of  the  dedsion  i* 
Edia  >.  B1U7."  Erie,  J. :  "  At  againat  the  defendant,  thi*  innnunent  it  cl«arlf  a  bill 
of  exchange.  We  moat  conacrne  the  langnage  of  it  according  to  koown  mercantile 
naage.  It  hs«  alwaji  been  the  coatom,  in  drawing  billj  of  exchange,  to  place  the  nam* 
of  the  party  to  wlioin  the  bill  ia  directed  in  that  part  of  llie  inamiment  where,  in  the 
pretent  case,  (be  name  of  John  Edward  Oliver,  the  defendant,  is  placed.  According 
to  the  fame  rule,  the  word  'Accepted,' followed  by  asignanre,  ai  in  the  present  inatni- 
meiil,implie«ac««ptanceof  tbebill  by  the  party  Agoing.  I  recollect  that  it  was  prored 
at  the  trial  that  the  inatmment  had  never  been  out  of  the  handa  of  the  parties  to  It 
ontil  it  waa  in  its  preaent  form  ;  to  lliat  it  nerer  conld  have  been  aimply  a  promiasory 
note,  a»  baa  been  saggeite±  It  is  not  nnjoat  to  preanme  that  it  was  drawn  in  this  ibrm 
for  the  pnrposa  of  suing  upon  it,  either  as  a  promissory  note  or  as  a  bill  of  exchange." 
Orvmpttm,  J, ;  "  The  inatniment  conuina,  la  my  opinion,  a  clear  direction  to  John 
Edward  Oliver  to  pay,  and  a  clear  acceptance  by  him.  It  is,  lhei«foi«,  a  lull  of  ex- 
ehange.  Bat  it  baa  been  decided,  and  it  is  most  imponant  that  the  decision  should  not 
be  Impeached,  that  eqoivocal  Initramenta  of  t^ia  Itind,  poasessing  the  character  botli  of 
piomiuory  notei  and  of  hills  of  exchange,  i  ay  be  treated  as  either." 
(is)  S  Faide*.,  n.  Ul,  S4B,  404, 4'  1.    Bi  T^oiiMd  p.  WUmo,  S  Oomp.  *  H.  58* 
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CHAPTER    V, 

OE  PEB80NS  WHO  MAY  BE  PASTIES  TO  N0TB8  OB  BILLS. 

There  can  be  no  other  rale  as  to  those  who  ma;  assume  tlie 
obligatious  which  rest  on  the  makers,  drawers,  acceptors,  or 
indorsors  of  negotiable  paper,  than  that  which  is  derived  from 
their  nature  as  instruments  of  busmess ;  namely,  that  they  must 
be  under  no  incapacity  to  transact  business.  This  incapacity 
may  be  total  or  partial ;  and  exactly  measured  by  it  is  their  ina- 
bility to  bind  themselves  as  parties  to  bills  and  notes.  Perhaps 
no  one  is  incapable  of  benefiting  by  a  bill  or  note  of  which  be 
is  promisee  or  indorsee.  An  infant,  or  married  woman,  or  bank- 
rupt may  certainly  receive  a  note,  although  payment  sliould,  gen- 
erally at  least,  be  made,  not  to  such  payees  in  person,  but  to 
those  who  have  authority  to  represent  tliem,  as  guardian,  hus- 
band, or  asEignee.(c}  So  we  should  say  a  lunatic  might  receive 
a  note ;  for  alttiough  a  note  is  not  complete  until  it  is  delivered 
and  accepted,  and  a  person  wholly  wanting  in  intellect  cannot 
accept  anything,  yet  if  the  note  were  made  in  good  faith  and 
were  in  other  respects  unobjectionable,  and  if  it  were  for  the  ben- 
efit of  the  lunatic  and  laid  him  under  no  obligations  whatever,  it 
should  be  regarded  as  accepted  by  him,  or  by  some  one  for  him 
as  his  guardian  or  trustee.  Tliose  who  are  incapacitated  from 
edectually  making  or  indorsing  promissory  notes  and  bills,  in 
whole  or  in  part,  are  infants,  married  women,  persons  under 
guardianship,  lunatics,  alien  enemies,  and  bankrupts. 


{e)  Hollidny  d.  Atkinson,  5  B.  &  C.  501 ;  Teed  v.  FAwonbj,  U  E(Ut,  210  j  Halt  >. 
Ward,  S  Sira.  937 ;  Warwick  d.  Brace,  3  Manle  &  S.  SOS,  6  Tanot  US;  Nit.hliDKato 
p.  Withingcon,  IS  Mass.  !T2. 
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SECTION   I. 

OF   INFANTS. 

All  perBonB  are  iufaiits,  ia  law,  who  are  under  twenty-one 
years  of  age,  excepting  that  in  some  of  the  States,  at  least  for 
some  purposes,  a  woman  at  eighteen  is  held  to  he  aduU.(rf)  All 
infants  are  said  to  be  incapable  of  entering  into  contracts,  exccpt- 
hig  for  necessaries.  And  by  necessaries  are  mcaut,  not  only 
those  things  which  are  absolutely  essential  to  lifo  or  even  com- 
fort, but  such  other  things  as  are  wanted  by  thera  and  are  suited 
to  their  means  and  their  way  of  life.(e) 

This  incapacity  or  disability  is  intended  for  their  benefit  and 
protection  against  their  own  indiscretion,  or  the  knavery  of 
others.  Hence  the  exception  in  respect  to  uecessaries ;  for  these 
a  child  must  have.  Hence  too  the  old  distinction  between  the 
void  and  the  voidable  contracts  of  an  infant ;  those  being  held 
to  be  voidable  only  wliich  might  be  for  his  beneiit,  while  tliose 
were  void  which  could  do  him  no  good.  But  this  distinction  we 
Euppoiie  to  be  practically  obsolete;  all  the  contracts  of  an  infant, 
not  in  themselves  illegal,  being  capable  of  ratification  by  him 
when  an  adult,  and  therefore  being  voidable  only ;  for  if  once 
absolutely  void,  no  ratification  could  give  them  any  force.{/) 


(d)  Spsriiawk  a.  Buell,  9  Tt.  41 ;  Davis  ir.  Jiic<|Dim,  5  Uarria  &  J.  100 ;  OKio  Stat- 
nlu,  ch.  59  ;  Maine  Acts  oC  1SS2,  ch.  391 ;  Laws  of  Missouri,  1840,  p.  67  ;  Hunley'l 
Dijc-  of  Toxas  Laws,  art,  2420. 

(e)  See  I  Farsons  on  Cont.,  pp.  344-246.     And  see  Breed  u.  Jurtd,  1  Gray,  4SS. 
{/)  See  1  Pareous  on  Cont ,  pp.  243, 244.     So  far  at  leoit  as  regards  bins  and  notos 

to  which  infants  are  parlies,  the  rule  now  prevails  uniTersaily,  thai  ihcy  are  not  akso- 
lale'j  Toid,  but  voidable  merely  at  tlje  election  of  the  infant.  Seo  Hunt  v,  Massi'v,  S 
B.  &  Ad.  902  ;  Gihbs  u.  UeuiW,  3  Taunt.  307  ;  Williama  u  Moor,  II  M.  &  W.  S56  ; 
Hnmi  V.  Wall,  1  Exch.  1 22  ;  Reed  v.  Batcheliler,  I  Mel  SSS ;  Aldrich  f .  Grimci,  to 
KH.  194;  Edgcrly  n  Shair,  5  Fost.  514:  Goodsell  v.  Mf  era,  3  TVend.  479  ;  TaA  p. 
Seiguant,  ISBarb.  320;  Cheshire  d.  Barrett,  4  McCord,  241 ;  Little  v.  Duncan.  9  Rich. 
a.  Bat  ace  HcMinn  n.  Richmond!,  6  Yeig.  9,  It  has  sometimes  been  objected,  that, 
anIcM  the  bill  or  note  of  an  infant  be  held  absotuicly  void,  il  will  bind  him  in  the 
hands  of  a  boaajide  holder  for  value.  But  this  procceda  upon  a  mistake.  The  inca- 
pacity of  a  party  to  ■  bill  or  note  is  not  one  of  the  equities  which  cannot  be  set  up 
against  a  bona  fide  holder.  In  thia  respect  a  subsequent  l«na  Jidt  holder  atands  upon 
[he  aama  footing  as  the  payee,  and  he  must  inquire  as  to  the  capacity  of  the  partica  to 
Ibe  paper,  u  his  peril.  So,  too,  although  it  is  said  that  the  hili  or  note  of  an  infant  i« 
pat  T<^,  bat  toidable,  it  la  itot  meaot  by  this  that  it  ii  valid  antil  avoided,  but  merely 
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An  illicit  may  bind  himself  for  necessaries;  bui  it  m&j  tn 
duubted  on  some  authorities  whetlier  this  exception  would  go  bo 
far  as  to  make  good  and  enforceable  his  promissory  note  for  the 
price. (g-)  The  authorities  are  not  in  agreement  on  tliis  subject ; 
but  on  principle  we  should  say  that  a  distinction  should  be  taken 
between  a  negotiable  bill  or  note  and  one  not  negotiable.  For^ 
merly  a  simple  bond  given  by  an  infant  for  necessaries,  that  is,  a 
bond  for  the  payment  of  a  sum  of  money,  without  penalty  and 
without  interest,  might  be  Talid,  but  not  one  which  provided 
either  for  a  penalty  or  for  interest. (A)  Now,  uo  bond  would 
probably  be  held  obligatory,  (t)  If  a  note  were  given,  even  for 
necessaries,  it  has  been  repeatedly  held,  that  while  the  infant  was 
responsible  ou  a  qttantum  valebant  for  the  value  of  the  necessa- 
ries, his  note  for  the  amount  waa  not  binding,  because  this  deter- 
mined tliat  amount  positively,  and  it  was  necessary  for  the  in- 
fant's effectual  protection  that  tliis  should  be  open  to  Inquiry.(y) 

ihnt  it  u  capable  of  ratiflcatiuD,  Untit  ratified,  howerer,  it  hai  no  Tallditj.  The  rait 
ii  very  accunWelj  italed  by  Gilchriit,  C.  J  ,  in  Edgarlj  D.  Shaw,  S  Fott.  514.  "  Tb* 
executory  contract*  of  an  infant  are  said  to  be  loidahle,  but  this  word  la  aied  iu  aienn 
entirely  different  from  that  in  which  it  ii  applied  to  the  execnted  contracla  of  an  bfitnt. 
In  the  latter  case,  the  contract  is  binding  nntil  it  is  avoided  by  some  act  indicating  that 
the  part;  refuses  longer  to  be  bound  by  it.  In  the  former  case,  it  is  meant  merely  that 
the  contract  is  cBpsble  of  being  confirmed  or  avoided,  though  it  is  invalid  until  it  ha* 
been  ratified."  See  also  the  excellent  cntidsm  apou  the  woids  "void  "and  "voidable" 
by  BtU,  J.,  in  State  v.  Richmond,  S  Fost.  23S. 

(7}  The  only  cans  in  England  directly  upon  this  point  is  Williamson  v.  Watts,  1 
Camp.  9S3,  at  Nisi  Prins.  That  was  astnmpiit  on  a  bill  of  exchange  against  the  ac- 
ceptor. The  defendant  pleaded  infancy.  The  pl^ntilf  replied  that  the  bill  was  acrapteit 
for  neccMariM,  and  Issne  thereon.  Upon  the  case  being  opened,  Sir  Jama  ManifiM 
Mid :  "  This  aclioa  certainly  cannot  be  maintained.  The  defendant  is  allowed  to  be 
an  inbnt ;  and  did  any  one  ever  hear  of  an  infant  being  liable  as  acceptor  of  a  bill  of 
exchange  %  The  replicacioa  is  nonsense,  and  onght  to  have  been  demurred  to."  So 
also  it  is  settled  in  England,  that  an  action  will  not  lie  against  an  infant  upon  acconni 
stated,  though  the  particular*  of  the  account  were  for  necessaries.  Troeman  e.  Hnrs^ 
1  T.  B.40;  Bartlett  0.  Emery,  IT.  K.IS,  n.  (a);  Williams  v.Uoor,  II  H.  &  W.S56. 
And  the  reasons  would  seem  to  hold  equally  in  the  case  of  a  promissory  note  or  bill  of 
exchange.  In  New  Toric,  too,  it  has  been  decided  that  a  negoliahla  note  given  by  an 
inbnt  for  necestanet  is  not  binding.  Swaiey  r.  Tanderheyden,  10  Johns.  33.  And  in 
New  Hampshire,  MeCrillls  n.  How,  3  N.  H.  948 ;  l^nn  v.  Cobnm,  T  N.  H.  36S.  And 
In  Tennessee,  McMinn  r.  Richmonds,  e  Tei^.  B.  And,  it  seems,  in  New  Jeney,  Feo- 
ton  B.  White,  1  South.  100.  And  in  Indiana,  Henderson  d.  Fok,  S  Ind.  4B>.  Aa  to 
Eentnclcy,  see  Beeler  d.  Toang,  1  Bibb,  919. 

(h)  The  old  case*  upon  this  point  are  collected  by  Sergeant  Manning,  In  tt  note  ta 
Harrison  v.  Fane,  1  Man.  k  Q.  S50. 

(1)  Sea  Beeler  0.  Tonng,  I  Bibb,  BI9 ;  HcMinn  v.  Ridunonds,  6  Terg.  b. 

(j)  Bee  caiea  su^ru,  note  g.    The  reasoning  npon  which  these  casea  proceed  It 
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If,  however,  the  action  were  on  a  simple  promissory  note,  not  no- 
gotiable,  or  even  on  a  negotiable  note  which  had  not  been  nego- 
tiated, an  inquiry  into  the  consideration  might  be  made,  which 
would  seem  to  open  the  whole  question  ;  and  the  reason  for  de- 
nying the  validity  of  such  a.  note,  while  admitting  a  liability  for 
the  value  of  the  necessaries,  might  eecm  technical  rather  than 
nibstantial.  Not  so,  however,  if  the  note  were  negotiable  and 
negotiated  ;  for  now  it  might  pass  for  vahie  into  the  hands  of  in- 
nocent third  parties,  dnd  either  its  character  would  protect  it 
from  all  inquiry  into  consideration,  which  might  injure  the  in- 
fant, or  for  his  protection  this  inquiry  might  be  made,  and  then 
the  document  would  lose  the  chief  peculiarity  and  characteristic 
of  negotiable  paper.(t) 

*«11  staud  in  Mitchell  n.  RevnoliiU,  10  Mod.  85.  It  wu  there  laid,  argutndo,  "  thlU 
%a  infant  coald  not,  either  hy  a  parol  contract  or  a  deed,  bind  himtelf  even  for  nece*- 
mHm  in  a  mm  cettajn  ;  for  ahould  an  inrant  promiie  to  give  an  nnreasonahlc  price  for 
Decenariee,  that  would  not  bind  him ;  and  tliccefbre  it  may  be  aaid  ttiat  Ihc  contract 
of  an  infiint  for  neceunriei,  guatenut  a  contract,  does  not  bind  him  any  more  than  liis 
bond  woDid,  but  onl;,  since  an  infant  most  live  as  well  at  a  man,  the  law  gives  a  n»- 
•onable  pnce  to  thaw  who  famish  him  with  necosserlcs." 

(t)  It  was  eipreaalj  decided  in  Swasey  d.  Vandcriioyden,  10  Johns.  33,  that  an  ac- 
tion would  not  lie  on  a  negotiable  promiasory  note  given  by  an  infant  for  ncceEsaries, 
after  it  had  been  negotiated.  And  the  court  aaid:  "A  negotiable  note  given  by  an 
inbnt,  even  far  necessaries,  is  void.  This  we  consider  to  bo  the  law,  and  it  is  the 
opinion  of  respeclnble  wriiera.  (Chitty  on  Bills,  90,  1  Camp.  SS3,  note.)  The  reason 
given  is,  that,  if  the  note  be  valid  in  the  first  instance  as  a  negotiable  note,  the  consid- 
eration cannot  be  inquired  into  when  it  is  in  the  hands  of  a  bona  Jidt  holder,  and  the 
infant  woald  thereby  be  precluded  from  qncstioning  the  consideration.  For  the  same 
reasons  it  has  been  held  (1  T.  \i.  40],  that  an  infant  cannot  stale  an  account,  as  that 
would  preclude  iiim  from  investigating  the  items.  It  ha.<<  also  been  htld  [l  Camp. 
5S2),  that  he  cannot  accept  a  bill  of  exdiangc  for  necessaries."  It  has  been  decided, 
bowevcr.  in  several  cases,  that  an  action  will  lie  on  a  note  given  by  an  infant  for 
necessaiica,  while  it  remains  in  the  hands  of  the  original  payee,  though  it  be  negotiable 
in  form.  Thus,  in  Earle  n.  Reed,  10  Met.  387,  it  was  held,  thai  a  negotiable  note  given 
by  on  inlant  was  not  void  in  the  hands  of  the  promisco  ;  and  in  a  suit  thereon  by  the 
promisee,  be  may  show  that  it  was  given,  in  whole  or  in  part,  fur  necessaries,  and  may 
recover  thereon  as  much  as  the  necessaries  for  whidi  il  was  given  were  reasonably 
•ronh,  and  no  more.  That  was  an  action  of  assumpsit  on  a  promissory  note,  signed 
by  the  defendant  in  the  presence  of  an  attesting  witness,  and  payable  lo  the  plaintiff  or 
Older.  It  appeared  (hat  the  defendant  was  an  infant  when  he  gave  the  note,  and  that 
it  woi  given  for  necessaries-  The  action  was  not  brought  till  aCtci  the  lapse  of  more 
than  six  years  from  the  time  when  the  cause  of  action  accmed ;  and  the  question  was, 
whether  the  note  was  safficknt  to  tnlte  the  demand  out  of  the  operation  of  the  slalnto 
of  limitatrons,  under  the  provision  (It.  S  e.  ISO,  s.  4)  that  tlio  statute  of  limilaiions 
shall  not  apply  "to  any  action  brought  apon  a  promissory  note,  which  is  signed  in 
die  presence  of  an  ailcsting  witness,  provided  the  action  be  brought  by  the  orlt:ituil 
payee,  ir  by  his  ezecntor  or  adminiatraior."    And  the  conrt,  after  much  consideralion. 
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An  Infant  is  liable  for  his  torts  in  the  same  manner  as  an 
adult ;  but  it  seems  tliat  he  is  uot  bound  bj  a  bill  or  note  g^ven 
ill  satisfaction  for  a  tort.(/) 

It  ib  now  quite  certain  that  an  infant  payee  or  indorsee  can,  by 
his  indorsement,  transfer  a  property  in  the  note  to  a  third  party 
as  against  all  parties  prior  to  the  infant.  For  though  the  note  is 
voidable  as  against  the  infant,  it  is  binding  upon  the  other  par- 
ties ;  and  the  indorsement  of  the  infant  is  good  until  lie  avoids 
it.(m)     And  it  seems  tliat  such  indorsement  may  be  made  by  the 

htid,  that  it  wu.  Shav,  C.  J.  said ;  "  The  disdoction  between  the  contract  irhicb 
subsists  between  promisor  snd  promisee,  on  a  note  pnynblo  to  order,  bat  not  indorsed, 
and  that  which  would  BubsisI  between  the  promisor  and  nn  indorsee  after  an  indorse- 
menl  to  a  third  person,  is  recognized  and  illastrated  in  the  case  of  Thurston  n.  Blan- 
chard,  2'2  Pick.  18.  The  difiereuce  is  most  important,  as  it  applies  to  tho  present  caae. 
In  the  former,  suppose  it  a  note  given  on  the  sale  of  goods,  it  is  a  mere  simple  express 
Contmct  to  pay  the  price  of  the  goods,  and  is  itself  rescinded  b^  anjthing  that  rescinds 
Uie  sate.  In  the  latter,  it  is  an  absolute  contract  to^pay  the  sum  stipnhited,  in  which 
in  general  there  can  be  no  iiiqairr  respecting  the  consideration.  Under  those  views  we 
consider  tbia  note,  in  the  hands  of  the  promi.sce,  aa  the  simple  contract  of  ilie  defend- 
ant for  the  payment  of  money  j  and  there  being  no  consideration  expressed,  the  infancy 
of  the  promisor  being  shown  is  priina  facie  a  bar  to  the  action.  Bat  as  the  considera- 
tion is  open  to  inqniry,  we  think  it  is  competent  for  the  plaintiff  to  show  that  it  was 
gircn  for  the  price  of  necessaries,  in  which  he  will  recover  only  so  mach  of  the  note  aa 
eliall  appear  to  bayo  been  given  for  noceaBBries  at  their  fair  value,  without  regard  to 
the  price  stipulated  to  be  paid  by  Che  minor.  This  being  a  note  valid  as  between  the 
parties,  we  think  it  la  saved  from  tho  operation  of  the  statute  of  limitations,  by  the 
proviso  that  it  shall  not  apply  lo  any  Hetion  broogbl  upon  a  promissory  note  wbich  ia 
signed  in  the  presence  of  an  attesting  witness,  if  brought  hy  the  original  payee."  In 
Bradley  v.  Pratt,  23  VL  378,  an  action  was  brought  against  the  defendant  aa  the 
maitcr  of  a  promissory  note,  payable  to  the  plaintiff  or  order.  It  appeared  (hat,  the 
defendant  being  indebted  to  one  L.  B.  for  necessaries,  and  L.  B.  being  indebted  to  the 
plaintiff,  tho  defendant,  at  the  request  of  L.  B.,  gave  the  note  in  question  to  tlie  ptain- 
tilf.  It  was  hdd,  thai  the  plaintiff  was  entitled  lo  recover.  Bfdjitld,  J.  said  :  "  If  it 
were  not  for  maintaining  the  nnimpeacheble  character  of  negotiable  paper  in  regard  to 
consideration,  so  that  all  might  safely  take  it.  I  do  not  see  why  the  rights  of  infants,  in 
regard  to  oeceptanrcs  and  notes  negotiated,  might  not  be  saved  by  allowing  them,  as 
an  exception  to  the  general  rale,  to  show  their  infancy,  and  then  for  the  plaintiff  lo 
meet  it  by  proving  the  contract  to  hnve  been  given  for  necessaries.  But  this  has  not 
been  done,  and  probably  could  not  be  done,  without  too  great  an  infringement  of  the 
rules  of  law  in  regard  to  negotiable  paper  while  current."  It  seems  that  the  same  rale 
prevails  in  Sonlh  Carolina.  Sec  Dnlvose  v.  Whcddon,  4  McCord,  221 ;  Ilaine  o.  Tar- 
rant, a  Hill,  S.  C.  400.     But  see  contra,  Boncholl  v.  Clary,  3  Brev.  194. 

(/)  Hanks  d.  Deal.  3  McCord.  257. 

(«i)  Taylor  k.  Croker.  4  Esp.  IflT;  Grove.  Cooper,  3  Dong.  65;  Jones  o.  Darch, 
4  Price.  300.  And  see  Drayton  v.  Dale,  2  B.  &  C.  293  :  .lenne  v.  Ward,  S  Stark.  SS6, 
1  B.  &  Aid.  653.  This  question  was  well  considered  in  Nightingale  e.  Withington,  IS 
Masf.  a/a,  whera  Partn-,  C.  J.,  delivering  the  opinion  of  tho  court,  said  :  "  That  an 
infant  may  indorse  a  negotiable  promissoi;  note,  or  a  bill  of  exchange,  mado  payable 
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Ekgent  or  attorney  of  tlie  inrant,  or  at  least,  that  each  an  iudorE^e 
ment  is  susceptible  of  ratification  by  the  infant  after  he  becomes 
of  age.(n) 

Acceptance  by  an  infant,  or  indorsement,  is  voidable  as  against 
himself,  in  the  same  way  that  the  making  of  a  note  or  drawing 
of  a  bill  would  be.  But  if  a  bill  drawn  upon  an  infant  were 
accepted  by  him  after  he  had  become  adult,  this  acceptance 
would  be  Talid.(o)  It  has  been  held,  that  if  an  action  be 
brought  i^ainst  an  infant  for  goods  sold  for  trade,  and  a  rat- 
illcation  proved,  made  by  him  when  adult,  but  after  the  action 
was  commenced,  this  is  not  enough ;  the  Court  distinguish- 
ing it  from  a  ratification  or  new  promise  made  after  suit, 
which  was  permitted  to  remove  the  bar  of  the  statute  of  lim- 
itations, and  one  of  them  saying  expressly  that  the  contract 
for  goods  sold  for  trade  was  not  voidable,  but  void,  and  there- 
fore coiild   not  be  ratified,  although   it  might  be  the   ground 

b)  bim,  >o  ai  to  transfer  the  property  lo  an  indorsee  for  a  TnEosble  consideratioTi,  Eeenu 
lo  be  well  settled  in  the  law  morcbani,  and  is  novajt  repugnant  to  the  principles  of  the 
common  taw.  Snch  indorsemenc  is  not  like  one  made  bj  a  fime  eoerri ;  for  a  note 
payable  to  her  becomes  the  property  of  her  hniband ;  and  further,  her  ftcis  are  absJ- 
Intely  void,  whereas  those  of  an  infant  are  voidable  only.  Ic  would  be  absnnl  to  allow 
one,  who  has  made  a  promise  to  pay  lo  ooe  who  is  an  inranl  or  his  order,  to  refuse  to 
par  the  monef  to  one  to  whom  the  inRuit  had  ordered  it  to  be  pnid,  in  dinict  violation 
of  his  promise ;  and  it  would  impair  Iho  valae  of  such  contracts  in  the  hands  of  infants, 
if  they  were  unable  to  raise  money  upon  them,  Oi  othecs  may  do.  Whether  an  infant 
may  avoid  an  indorEement  so  made,  and  oblige  the  promisor  to  pay  to  him,  is  a  ques- 
tion not  arising  in  this  cose  ;  for  then  hiu  been  no  coontermand  or  revocation  of  the 
order  lo  pay,  whicb  is  implied  in  his  indoraement.  If  an  action  should  be  brought 
Kgainst  the  infantas  indorser  for  the  default  of  payment  by  the  promisor,  without  doubt 
he  may  avoid  snch  action  by  a  plea  of  infancy.  But  that  is  a  personal  privilege,  which 
Bone  hut  himself  can  set  up  in  avoidance  of  any  contract  medc  in  hi»  favor."  Hardy 
v.  Waters,  3S  Maine,  4S0,  is  to  the  same  effect.    And  see  Burke  u.  Allen,  9  Fost  106. 

(n)  In  Whitney  o.  Dulch,  14  Mass,  457,  where  one  of  two  panncra  in  trade  was  an 
Infant  and  the  other  of  full  age,  and  the  adult,  (or  a  debt  of  the  copartners,  made  ■ 
promisBoij  note  in  the  name  of  the  Arm,  and  the  infant,  after  coming  of  full  age,  rati- 
tted  it,  ic  wa>  held  i^d  against  him.  Upon  the  authority  of  this  case  it  was  Arlti,  in 
Hardy  d.  Waters,  3B  Maine,  450,  thnl  an  infant  promises  of  a  nfgoliable  nolo  might 
indorse  [he  same  by  an  agent  or  ailomcy,  and  ihst  an  indorsement  so  made  is  valid 
until  avoided  by  the  infant  or  his  reprCEcnlattves.  Eut  Whitney  v.  Dutch  would  seem 
10  be  an  anChority  only  for  holding  that  such  an  indorsement  may  be  made  good  by 
ratification  after  (he  infant  betimes  of  age ;  not  that  ic  is  good  until  avoided.  And 
we  are  not  cemun  thai  ic  is  an  anthority  for  so  much  as  this,  for  the  making  of  a  note, 
as  in  Whitney  v,  Dutch,  is  an  execntory  contract ;  but  an  indonement,  ao  far  at 
it  operetea  ■»  a  traaifer,  is  a  contract  exeented.  See  Semple  u.  Morrison,  7  T.  B 
Mon.  !BS. 

(o)  Stevens  v.  Jackson,  4  Camp.  164. 
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of  8  valid  new  promi8e.(p)  But  if  the  decision  ie  to  be  re- 
garded as  going  this  length,  it  caauot,  it  seems,  -be  law.  For 
then  a  bill  or  note  executed  by  an  infant  could  never  be  so 
ratified  as  to  support  an  action.  But  it  is  settled  by  repeated 
decisions,  not  only  that  this  may  be  done,  but  that  the  biU  or 
note  when  ratified  msy  be  negotiated,  and  possesses  in  a'l  re- 
epects  the  same  qualiies  as  if  executed  by  an  adult.  (9) 

(p)  Thornton  e.  Illir[;wo  ih,  2  B.  &  C.  824.  Baylfy,  J.  said  :  "  In  the  tssa  of  an 
infant,  a  contract  made  fi>r  gK>dg,ror  the  purposes  of  trade,  is  abeolDtely  void,  not  void- 
able only.  Thn  Uit  con  AAvn  it  against  good  policy  that  be  ahoald  be  allowed  to  bind 
himKlf  by  such  concnic^a.  If  he  makes  a  promise  after  ho  comrs  of  age,  tliat  binds 
him  on  the  ground  of  \\a  \il:\ti^  upon  himself  a  new  liability,  npon  a  moml  coufiidcra- 
^n  existing  before ;  it  doia  not  make  '.t  a  legal  debt  from  the  time  of  making  the 
bai^n."  HolrtH/d,  J, :  "  To  in  was  no  legal  right  capable  of  being  enforced  in  a  court 
of  law  at  the  time  when  the  iclion  was  CDmmenccd,  Where  the  Blatule  of  limitations 
haa  run,  a  new  promise  rcyi  tea  the  debt  ab  initio,  and  that  is  equally  the  case  whether 
the  promise  is  made  before  i  r  after  the  c  .mm  en  cement  of  the  aetion.  Here  no  ground 
of  action,  capable  of  being  enforced  in  a  court  of  law,  existed  at  the  lime  when  Ihe 
action  was  hronght ;  Itiere  was  no  foundation  upon  which  ihe  action  could  reit.  The 
new  promise  was  the  sola  ground  of  act(->n,  and  not  the  revival  of  an  old  one  "  Utik- 
dull,  J. :  ■'  When  the  Btaui  e  of  limitationB  is  relied  apon,  an  acknowledgment  admit* 
tte  perpetual  existence  of  Ihe  debt,  and  therefore  it  sufBces  whether  it  is  made  beftm 
or  after  the  bringing  of  the  action.  But  Che  contract  of  an  infant,  under  such  clrruni- 
Btancea  as  the  present,  being  void,  and  not  voidable,  the  promise  in  this  case  did  not 
prore  chat  any  legal  caase  of  action  existed  at  the  time  when  che  aetion  was  com- 
menced," 80  far  as  regards  the  point  decided,  this  ease  has  generally  been  followed 
in  this  country.  Men-iam  d.  Wilkiiis,  6  N.  H.  43a  (overruling  Wright  v.  Steele,  2  N  H. 
Bl ) ;  Hale  u.  Gcnish,  S  N.  H.  374  :  Ford  u.  Phillips,  1  Fiek.  202 ;  Goodridgc  v.  Ross, 
6  Me[.  4S7;  Thing  c.  Ldbbey,  16  Maine,  S5.  See  cimlni,  Best  u.  Givens,  3  B.  Mon.  7E. 
Bat  Ihe  dicta  of  some  of  ihe  judges  have  been  qualitlcd  by  the  later  decisions  in  Eng- 
land.   See  Williams  c.  Moor,  11  M.  &  W.  25S  i  Harris  i>.  Wall,  1  Excli.  liS.    And 

(qi  Hunt  V.  Massey.  9  B.  &  Ad.  902.  This  was  an  action  by  the  drawer  ai^ainsc  the 
acceptor  of  a  bill  of  exchange.  It  appeared  that  the  defendant  was  an  infant  when  he 
accepted  the  bill,  but  there  was  evidence  of  ■  ratification  after  he  became  of  age.  It 
was  ohjecced  (iaier  olia)  for  the  defendant,  that  the  plaintiff  ought  to  have  declared 
Bpectally,  and  not  on  the  acceptance ;  because  the  defendant  "  was  liable,  if  at  alt,  not 
by  reason  of  his  acceptance  of  the  bill,  but  of  a  promlie  made  after  he  had  come  of 
age."  Taanlon,  J, :  "  Wbers  a  voidable  conCrarc  is  mado  by  a  paity  uodcr  age,  and 
ratified  after  he  has  attained  his  full  age,  is  ic  noc  usual  co  declare  on  the  original 
promise  1  The  flrst  promise  here  was  voidablE  only.  As  soon  as  ic  was  ntlilied,  iC  \ie- 
came  binding  u6  initio."  PiiUtson,  J, :  "  If  the  dtfendant  had  pleaded  infancy  spe- 
cially, Ihe  plaintiff  mighl  have  replied,  tliac  after  he  had  atlained  the  ago  of  twenly- 
one  years  he  assented  to  and  ratified  and  confirmed  the  several  promises  in  ihc  decli- 
ratioD."  Lord  Dtnman!  "The  t -idence  amounted  W  a  ratificaiion  of  the  origini  I 
promise  to  pay,  according  lo  the  ten  rand  effect  of  Ihc  bill  of  cxchant'e.  anrl  might  b 
declared  on  accordingly."  In  Rcrd  '.  Balehelder,  I  Met  539,  it  whs  hefd,  iliat  a  nego 
liable  note  made  by  an  infant  is  voidable,  and  not  void;  End  if  he,  afteri^minff  of  age, 
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What  is  a  eafficient  ratification  or  confirmation  is  sometimes 
a  ditRcult  question.  It  is  a  general  rule  that  a  promisor  cannot 
avail  himself  of  his  mistake  of  the  law,  although  he  may  of 
his  mistake  of  facts..  On  this  ground  it  might  be  said,  that 
if  an  adult  knew  that  a  note  was  made  by  him  wlien  an  infant, 
but  did  not  know  that  it  was  therefore  voidable  by  him,  and 
thereupon  ratified  it,  this  should  be  a  valid  confirmation.  There 
are,  however,  authorities  which  hold  tliat  the  confirmation  must 
be  made  by  the  adult  with  knowledge  that  he  is  not  liable  on 
the  note  without  such  confirmation. (r)  It  seems,  even  if  this 
be  law,  that  such  knowledge  will  be  presumed,  in  the  absence 
of  any  evidence  to  the  contrary. (s) 

It  seems  also  necessary  that  tlie  recognition  of  the  note  should 
be  explicit,  and  a  declaration  made  that  the  promisor  considers 
himself  bound  to  pay  the  note.(^)  If  this  be  done  substantially, 
it  is  sufficient,  whatever  the  form  may  be ;  as  if  one  says  the 
amount  is  due,  and  as  soon  as  he  reaches  home  he  will  en- 
deavor to  get  the  money  and  pay  it.(H)  So  a  declaration  of 
intent  to  pay,  together  with  an  authorizing  of  an  agent  to  pay 

promue  (he  payee  thai  it  shall  he  paid,  the  payee  tnaj  negotiate  it,  and  the  holder  may 
nuuntoin  an  action  in  his  own  name  against  the  maker.  That  waa  an  actioa  on  a 
piamiBfiory  note,  nude  by  the  dofbndant,  payable  to  Reed  &  Dndley  or  bearer,  and  by 
Ihem  traOBfi-n-ed  to  the  plaintiff.  Shaw,  C.  J.  said  :  "  The  qaeiilion  is,  ivheiher,  ■■ 
tliis  wa*  a  negotiable  note  payable  to  Heed  &  Dndley  or  bfarer,  and  ratified  by  a  new 
promise  to  them  whilst  tliry  remained  the  holders,  they  could  make  a  good  title  by  de- 
livery to  the  ptaintilT,  Robert  Reed,  so  as  to  enable  him  lo  bring  the  action  in  his  own 
name.  The  new  iiromise  to  pay  was  made  to  Henry  Reed,  of  the  flrm  or  Reed  & 
Iluilley.  The  efF^ct  of  this  was  to  ratify  and  conHrm  the  contract,  and  give  it  the  lame 
legal  elfert  ns  if  the  promisor  had  been  of  legal  capacity  lo  make  the  note  wlien  it  was 
made.  This  made  it  a  good  negotiable  note  from  that  time,  aeeonjing  lo  its  tenor, 
iransferablo  by  delivery ;  of  course,  when  transferred  to  Robert  Reed,  the  plaintiff,  he 
took  it  us  a  negoliabto  note,  and  may  maintain  an  action  on  it.  This  deprives  the 
pnimi»or  of  none  of  his  immnnities  as  an  infant,  becanse  the  law  considers  him  as  har- 
im  fall  capacity  when  the  ratiflcaiion  was  made,  and  wilhont  snch  ratification  no  action 
would  lie."  So  in  fdgerly  t>.  Shaw,  K  Fost.  5U,  the  defendant  daring  infancy  made  a 
promissory  note  payable  to  one  Barkra  or  order,  and  by  htm  indorsed  to  the  plaintafT. 
Before  Barker  transferred  the  note,  the  defendant,  having  come  of  age,  promised  him 
that  he  would  pay  it.  Br/d,  tliat  the  promise  to  pay  Barker  was  a  ralifiealion  of  the 
note,  and  that  the  indorsee  might  avail  himself  of  it  in  an  action.  And  see  Goodseli  >. 
Myer»,3Wend  479;  Liwson  r,  I^ovojoy,  8  GrecnUOS  ;  West  o.  Penny,  16  Ala.  !«•; 
Fant  V.  Cathcart,  8  Ala.  T93  ;  Cheshire  v.  Barrett,  4  McCord,  S41. 

(rj  Hincly  v.  Margariti,  3  Penn.  State,  428  ;   Harmer  p.  Killing,  5  E»p.  108. 

(i)  Toft  V.  Sergennl,  18  Bnrb.  320. 

(1)  See  Martin  v.  Mayo,  10  Mass  137. 

(n)  Whitney  e  Dutch,  H  Mass.  4ST. 

vol    I.  I 
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it,  who  liowflvoi'  doas  nothing. (v)  So  a  promise  ''to  pay  it  as 
soon  as  I  ciui  make  it,  but  I  canuot  do  it  tliis  year  ;  I  imder- 
stand  the  holder  is  about  to  sue  it,  but  she  had  better  not,"^ 
was  held  to  be  such  an  affirmatiou  of  the  contract  as  would 
Bustain  an  immediate  action ;  but  this  case,  we  think,  goe9 
very  far  indeed. (w)  If  the  promise  of  the  adult  be,  "All  that 
is  justly  your  due  shall  be  paid,"  tliis  will  sustain  an  action 
on  the  note,  and  tlie  note  will  put  the  defendant  to  the  proof 
of  any  injustice  of  wliicli  he  would  avail  himself.fr)  Where 
the  adult  said  lie  tliought  the  note  had  been  paid  in  whole 
or  in  part,  hut  that  his  uncle  would  be  there  the  next  month, 
and  the  note  should  then  be  settled ;  this  went  to  a  jury  as 
evidence  of  a  ratification.{y)  But  where  an  adult,  who  had 
given  his  note  during  infancy,  made  his  will,  in  which  be  di 
rected  Aw  just  debts  to  be  paid,  it  was  held  that  his  executors 
were  not  liable  on  the  note.(y)  So,  where  the  adult  admitted 
that  he  owed  the  debt,  and  said  that  "  the  plaintiff  would  get 
his  pay,"  hut  refused  to  give  his  note  lest  he  might  be  arrested, 
this  was  held  to  be  no  ratification  of  the  original  promise,  (a) 
So  also,  when  the  adult  wrote  to  the  plaintiff,  "I  consider 
your  claim  as  worthy  my  attention,  but  not  as  meriting  my 
first  attention. "(6)  And  where  one  offered  in  writing  to  re- 
turn the  consideration  for  which  he  had  given  Iiis  note  while 
an  infant,  and  added,  "  If  they  will  not  accept  of  the  above 
offer  I  will  have  to  pay  them,  I  suppose,  but  I  shall  do  so 
at  my  convenience,  as  it  will  be  nothing  less  than  a  free  gift 
on  my  part "  ;  this  clearly  was  insufficient  to  avoid  the  plea 
of  infancy. (c) 

It  is  settled  that  a  mere  acknowledgment  or  part  payment 
will  not  amount  to  a  ratification. ((^)     But  where  an  infant  gave 


(v)  Orvis  V.  Kimball,  3  N.  H.  314.    And  tee  Ennt  s.  Mam/,  S  B.  &  Ad.  901 

(lo)  Bobo  0.  HaDietl,  2  Bailej',  1 14. 

(i)  Wright  V.  Steele,  2  N.  H.  SI. 

(y)  Bay  v.  Gunn,  1  Denio,  108. 

(i)  Smith  D.  Maj'o,  9  Mass.  63. 

(a)   Hnle  c.  Gcitish,  8  H.  H.  374. 

(tj  Wllcojt  t>.  Boaih,  12  Conn.  SSO. 

(c}  Diinlikp  B.  Hnlcd,  S  Jones,  N.  C.  381. 

(if)  Thrupp  r.  Fielder,  S  Esp.  SSS ;  Robbins  v.  Eiton,  10  N.  H.  561  ;  Smith  b.  IXtijo, 
9  Mass.  es  ;  Whitney  t>.  Datch,  14  Mn3«.  457  :  Thoiupgoa  v.  Lay,  4  Pick.  4S;  Hinelj 
n  Margaritz,  3  Fuan.  StatP,  4S8 ;  Benhnm  i>.  Biehop,  9  Conn.  330. 
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&  note,  and  after  coming  of  age  he  admitted  that  the  transaction 
Has  just,  and  that  he  had  given  the  pajee  a  watch  in  part  pay- 
ment, this  was  held  sufficient,  (e) 

If  an  adult,  after  suEScIent  notice  and  a  reasonable  delay  an(l 
opportunity,  continues  to  retain  property  which  he  might  restore, 
and  for  which  he  gave,  when  an  infant,  lus  promissory  note,  this, 
both  on  prevailing,  though  not  uniform,  authority,  and  on  good 
reason,  we  should  hold  to  be  conclusive  evidence  of  ratifica- 
tion.(/)  But  it  would  be  otherwise  if  tlie  property  for  which  the 
DOte  was  given  was  disposed  of  by  the  inl^t  before  he  was  of 

Where  an  adult  was  sued  for  necessaries  received  by  him  while 
au  infant,  and  he  pleaded  in  bar  that  he  gave  liis  note  for  the 
amount;  this  was  very  properly  held  to  be  a  ratification,  and  in 
a  subsequent  action  on  the  note  be  was  not  allowed  to  set  up  his 
infancy  in  bar.(A)  We  should  be  willing  to  admit  that  a  sub- 
mission to  arbitration  by  the  adult  of  the  question  whether  lie 
was  liable  or  not,  did  not  amount  to  a  ratification, (i)  but  we 

(e|  Little  V.  DDDcan,  9  Itiuh.  S5. 

(/)  In  Aldrich  d.  Grimes,  10  N.  H.  194,  where  an  infant  pnrchaaed  H  pOla«h  kettle, 
irons,  Icachci,  &c.,  wid  gave  his  promiBBorj  note  for  the  price,  it  being  agreed  bj  the 
panicE  cbut  he  might  try  the  kettle  and  relurn  it,  if  it  did  not  nnswer ;  and  the  vendor, 
niter  the  infant  beisme  of  age,  reqaosled  him  to  retarn  it,  if  ba  did  not  intend  to  keep 
it;  bat  he  rctuned  and  used  it  with  the  oiher  propert/  a  month  or  tiro  afierwards  ;  it 
nns  htid,  that  (his  was  a  Bufficient  lalilicalion  of  tlio  conlraet,  and  that  an  action  might 
be  sustained  on  the  noK.  And  see  Bobbins  u.  Eaton,  10  X.  K,  56t.  So  where  an  in- 
Ftol  parchased  a  joke  of  oxen,  for  vrhieh  ho  gare  his  nugotiablc  promissory  note  ;  and 
after  coming  of  age  he  converted  them  to  hin  own  use,  and  received  their  avails ;  it  wai 
Mil,  that  this  was  a  ratification  of  the  promise,  and  that  an  indorsee  of  tlie  note  was 
cnliiled  to  rci.'over.  Lawson  e,  Lovcjov,  8  Gn.'cn1, 405.  And  where  an  infiint  purehiLsed 
land,  and  gave  his  note  for  the  parchnse-moni'}-,  anil  afttr  ho  bernme  of  age  foniinucd 
in  possession  of  the  land  and  promised  to  |ibj  the  note  ;  it  was  ktlii,  that  this  was  a  rati- 
fication of  the  note.  Armticld  n.  Tnlc,  T  Ircd.  2AS.  And  where  an  infant  gave  his 
note  for  a  horse,  payable  to  A  or  bearer,  and  after  he  was  gf  age  kept  tlie  horse  and 
■old  him,  it  was  Arfd  a  ratification.  Choshin!  o.  Barrett,  4  McCoid,  341.  In  Thomas- 
ton  ti.  Bojd,  13  Ala.  419,  where  an  infant,  ten  days  before  he  attained  his  majority, 
pnrchoscd  u  note,  ami  gave  in  payment  thereof  a  bill  drawn  h;  him  u|ion  a  third  per- 
(oa;  it  was  htld,  that  his  omission  to  return  the  note  or  disaffirm  the  contract,  ofler  he 
was  of  ago,  warranted  the  implication  that  he  inicncied  to  abide  bj  the  contract,  and 
conntervailed  the  defence  of  infancy.  Bnt  in  Benham  v.  Bishop,  9  Conn.  330,  it  waa 
hJd,  that  the  bare  retention  of  ^e  consideration  for  which  the  note  of  an  infant  wm 
given,  after  his  coming  of  fntl  age,  teas  not  a  ratification- 

($)  Thing  D.  Libbey,  16MuDe,.»;  Bobbins  a.  Eaton,  lOK.  H.  Ml. 

(A)  Best  V.  Givens,  3  B.  Mon.  TS. 

(i)  Benham  t>-  Bishop,  9  Conn.  330, 
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sliould  hold  the  promisor  bound  b;  tho  award  ot  sucli  arbitrators 
if  they  decided  tliat  he  must  pay  the  note.  Where  one  said  he 
owed  the  payee,  but  could  not  pay  him,  and  would  try  to  get  his 
brother  to  be  bound  with  him,  this,  although  a  recognition  of  the 
debt,  ia  neither  a  new  promise,  nor  a  ratification,  nor  conRrma- 
tion  of  the  note.(y) 

The  new  promise  or  ratification  must  be  made  to  the  promisee 
in  person,  or  to  bis  agent  authorized  to  receive  it.(A:)  If  made 
to  third  parties  without  interest  or  agency,  or  even  to  one  who 
is  an  attorney  for  tlie  promisee  in  other  matters,  but  not  for  this 
purpose,  it  is  not  sufficient.  I) 

If  the  ratification  or  new  promise  is  conditional,  as  "  provided 
I  receive  a  certain  legacy,"  or  "  if  I  should  succeed  to  a  certain 
estate,"  or  "if  I  recover  a  certain  sum  of  money,"  or  "if  I 
draw  a  prize  in  a  certain  lottery,"  the  plaintiff  must  show  that 
the  condition  has  happened  or  been  complied  with.  So  if  the 
defendant  promised  to  pay  "  as  soon  ae  he  should  be  able,"  the 
plaintiff  will  be  required  to  show  the  ability  of  tlie  defendant ; 
not,  however,  an  ability  to  pay  tritkovt  inconvenience,  for  evi- 
dence that  there  is  property  from  which  the  debt  might  be  paid, 
or  an  income  from  some  source  which  would  enable  the  party  to 
pay,  would  be  sufficient.{m) 

If  tlie  promise  be  to  pay  the  note  in  a  particular  manner,  as  by 
giving  a  note  of  a  third  person  for  part,  and  the  balance  in 
money,  this,  it  seems,  will  be  an  absolute  ratification  ;  and  upon 
failure  to  comply  with  such  special  promise,  an  action  may  be 
brouglit  upon  the  original  note.(m)  So  if  the  promise  be  in  the 
nltermitive,  as,  to  pay  the  note  in  labor  within  a  specified  time, 
or  else  in  money;  this  is  an  absolute  ratification,  and  if  the  la- 
bor be  not  performed  within  the  time  specified,  an  action  will  lie 
npon  tlie  uote.(o) 

(./)  Ford  p.  Phillips,  1  Pick.  SOS. 

(it)  Tims,  wheio  an  individnHl  gave  a  nolc  during  infiincv,  nnd  nfttr  he  wnn  of 
ago  mnde  dtclarationa  to  persons,  Imving  no  interest  in  or  ai^ncy  as  lo  the  noie,  of  nn 
intention  to  pay  it,  it  was  Md,  that  eneh  deelnrationi  fo.-med  no  sneh  GTidenee  of  a 
promise  of  pajment  or  ratificalinn  of  the  contrart  as  wonid  .-^der  snch  person  Iin1il«. 
Hoii  u.  Undorliill,  9  N.  H.  436.  And  «e  Goodsell  tr.  Myers,  a  Wend.  479 ;  Bigek>w 
r.  Grannis,  2  Hill,  ISO. 

(i)  Biccelow  V.  Grannis,  3  Hill,  ISO. 

(m)  Thompsonir.  Lay,  4Pick.  ^a;  Everson  p.  Carpenter,  IT  Wend.  «9. 

(n)  Tafto.  Serjeant,  18  Bark  3S0;  Stokes  i-.  Brown,  4  Chand.  SB.  SeeEdKcrlyp. 
Shaw.  5  Post.  514. 

(o)  Edgerly  v.  Shaw,  5  Fust,  SN. 
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lu  England,  by  the  statute  of  9  Geo.  4,  c.  14,  e.  5  (Lord 
TenterdetCs  Act),  it  is  declared  "  that  no  action  elioll  be  main- 
tdued  whereby  to  ciiarge  any  person  upon  any  procnise  made 
after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  after  full  age  of  any  promise  or  simple 
contract  made  during  infancy,  unlo^  such  promise  or  ratili- 
cation  shall  bo  made  by  some  writing  signed  by  the  party  to 
be  charged  therewith."  Under  tliis  provision  it  has  been  held, 
(and  in  tliis  respect  the  statute  has  made  no  alteration,)  that 
any  written  instrument  signed  by  the  party,  which,  in  the  case 
of  adults,  would  have  amounted  to  the  adoption  of  the  act 
of  a  party  acting  as  agent,  will,  in  the  case  of  an  uifant  who 
has  attained  his  majority,  amount  to  a  ratification.  (;i)  But 
we  very  much  doubt  the  correctness  of  this  rule.  In  a  later 
case,  a  learned  judge  has  more  correctly,  we  thiuic,  defined  a 
ratification  "to  be  a  consent  by  a  person  after  lie  becomes  of 
full  age  to  be  liable  for  a  debt  contracted  during  uifancy,  ex- 
pressing to  the  effect  that  he  is  willing  to  aflSrm  it  and  treat 
it  as  valid."  (?) 

If  an  infant  is  a  member  of  a  firm  at  the  time  when  a  noto 
is  given  in  the  name  of  the  firm,  the  mere  fact  of  his  continuing 
in  the  firm  after  he  comes  of  age,  witliout  giving  any  notice 
of  his  intention  not  to  be  bound  by  the  note,  will  not  amount 
to  a  ratification,  (r)  But  he  will  be  liable  on  notes  given  by 
the  firm  after  he  comes  of  age,  though  lie  has  in  fact  ceased 
to  be  ."i  member  of  the  firm,  unless  he  has  given  notice  of  this 
iact.(s) 

If  an  infant  together  with  an  adult  make  a  joint  promissory 
note,  it  would  seem  that  in  England  the  payee  may  bring  his 
action  upon  it  against  the  adult  without  making  the  infant 
a  party  defendant.(/)  But  this  has  been  denied  in  this  coun- 
try.(«) 

{p)  Hutu  v.  Wstl,  I  Exch.  ISS. 

(f  I  Martm,  B,  tn  Hawwin  v.  BluM,  10  Exeh.  KM. 

(r)  Cnba«e  B.  Majr,  I  B.  Mon.  ssg. 

(«)  Qoode  V.  H*lTiK>D,  5  B.  &  Aid.  HT. 

(0  BargcM  V.  Herril',  4  TkiuiI.  4BS ;  Chandler  v.  PbAm,  8  El^.  76 ;  Itttitj  >. 
Ficbun.  b  Eqi.  47. 

!■)  Sloenm  *.  Hooker,  I?  Bub.  S63,  13  Bub.  sse ;  Wunilej  v.  LlndeDbergir,  ; 
Bud.  478. 
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SECTION     II. 
OF   MAEHIED   WOMEN. 

Bt  the  common  law  of  England,  which  is  our  common  law, 
husband  and  wife  are  one  person,  and  the  husband  is  that 
person  ;  for  most  purposes  the  wife's  personal  existence  being 
merged  in  that  of  the  husband.  This  rule  is  qualified  some- 
wiuit,  ill  this  country,  by  aiijiidication;  much  more,  however,  by 
FtHi^iit  statutes  in  several  of  the  Statt's.(i')  But  the  whole  law 
of  husband  and  wife  may  be  said  to  ho  still  in  a  transition, 
fitato  in  this  country.  The  reasons  for  the  old  law,  most  of 
which  depended  upon  the  feudal  system,  having  disappeared, 
there  seems  everywhere  a  wilHiiguess,  if  not  an  effort,  to  intro- 
duce new  principles,  better  suited  to  our  own  times  and  circum- 
stances. As  yet,  however,  the  common  law  may  be  said  to  be 
generally  in  force,  altliough  everywliere  witli  much  qualification. 

A  married  womau  cannot  legally  make,  indorse,  or  accept 
notes  or  bills,  as  acting  for  herself.(tff)  Nor  does  a  divorce 
a  niensa  H  Ihoro  give  her  this  power  at  common  law ;  {x)  but 
a  divorce  a  vinculo  wholly  annuls  the  marriage,  and  all  its 
incidents  and  disabilities.  Nor  has  her  signature  any  more 
force  because  she  represented  herself  to  be  unmarried. ($)  Nor 
if  she  has  eloped,  and  lives  in  notorious  adultery. (x)  Nor  if 
she  lives  apart  from  her  husband,  and  has  a  separate  main- 
tenance secured  to  her. (a)  And  In  order  to  create  a  charge 
upon  the  separate  estate  of  a  marrleii  woman,  the  intention 
to  do  so  must  be  declared  in  the  very  contract  which  is  the 
foundation  of  the  charge,  or  the  consideration  must  be  obtained 
for  the  direct  benefit  of  the  estate  itself.    Therefore,  where  p 


(d)  See  1  Panoni  on  Cont.  306. 

{u)  Batlow  V.  BUbop,  I  Ease.  432,  3  Enp.  SS6 ;  Cotes  v.  Dstu,  1  Camp.  485 ;  Coon 
t.  Brook,  21  Barb.  546  ;  Howe  i>.  Wildes.  34  Muiae,  S65  ;  Connor  c  Mania,  I  SCn. 
fti6,  8.  c.  cited  in  Ravlinion  f.  Stone,  3  Wilson,  S. 

(x]  Lewis  u.  Lcc,  3  B.  &  C.  S9I.  It  is  otherwise  in  Musachnsen*.  Dean  n.  Bieb- 
wond,  9  Pick.  461. 

(y)  Cannam  v.  Fanner,  3  Exch.  638 ;  Lowell  c.  Daniels,  3  Graj,  161. 

(i)  Halcbetl  V.  Baddeley,  3  W.  Bl.  1079. 

(a)  Marslinll ».  Rntton,  s  T.  B-  S49 ;  Hyde  o.  Price,  9  Vei.  487 ;  Lean  v.  Schiut, 
;<W.  BL  1195. 
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married  womtui  Bigiied  a  promissory  note  as  surety  for  her 
Imsbaud,  and  intended  to  charge  her  separate  estate,  but  tfae 
Qote  coutaiuod  no  words  to  this  eSect,  it  vas  held  that  the 
estate  was  not  liablo.(6)  Unlike  an  infant's,  her  promissory 
note  or  bill,  made  during  coverture,  is  so  utterly  void,  that 
her  promise  to  pay  it,  made  after  her  disability  has  terminated 
by  her  husband's  death,  will  not  operate  as  a  confirmation,  nor 
liave  any  force,  unless  made  upon  a  new  consideration,  bo  as  to 
be  binding  as  au  independent  promiso.(c)  Nor  can  she,  like 
an  infant,  convey  a  good  title  to  a  third  party  by  her  indorse- 
ment.({^)  But  if  she  gave  a  bill  or  note  for  money  lent  while 
married,  and  then  procured  a  separate  estate,  and  after  her 
husband's  deatli  promised  to  pay  it,  it  is  said  this  promise  will 
bind  her  and  her  executors. (e)  A  second  indorser  cannot  in 
an  action  agunst  him  on  the  bill  dispute  the  legal  capacity  of 
the  payee  to  indorse,  on  the  ground  that  she  was  a  married 
woman.{/) 

(6)  Yale  v.  Dedcrer,  23  N.  T.  450,  SI  Barb.  236.  See  Bullpia  v.  Clarke,  17  Yes. 
BGS  ;  Smart  v.  Kirkwall,  3  Had  387. 

(r)  Loyd  u.  Lee,  I  Stn.  »4  ;  Vance  e.  Wellg,  6  Ala.  T3T,  S  Ala.  399  ;  LittleGeld  B. 
8hee,  2  il.  &  Ad.  811  ;  Meyer  i>,  Hnworth,  8  A.  &  E.  467  ;  Eastwood  v.  Kcnyon,  11 
td.  438;  Walkins  b.  Halscead,  9  Sandf.  311.  But  Me  Coward  t).  Hughii,  1  Kaj&J. 
443  ;  Franklin  v.  BeaHj,  27  MiEsis.  347. 

(d)  Tliua,  ill  Barlow  r.  Bishop,  3  Eap.  266,  1  East,  432,  wliere  a  promis-sory  note 
was  gt-na  bv  the  defendant  to  a  married  woman,  whom  he  knew  to  be  such,  with  inCeut 
that  she  should  indorse  it  lo  the  pluiiiTilFin  payment  of  a  debt  which  she  hod  contracCeil 
lo  him,  in  the  courae  of  carryinj,'  on  a  trade  on  hi:r  own  account  by  Iho  eonscnt  ot  her 
bosband,  it  was  Md,  that  the  jiroperty  in  the  note  vested  in  the  husband  by  the  delivery 
lo  th«  wife,  and  that  no  inteiesl  passed  hy  her  indorsement  in  her  own  name  lo  the 
pUintiff.  And  in  Savage  v.  King,  17  Alalne,  301,  it  was  htld,  ttiat  a  note  made  pay- 
able to  a  married  woioan  is  in  law  a  note  to  the  husband,  and  becomes  instantly  his 
property ;  and  her  indorsement  transfers  no  properly  in  the  note  So  where  an  action 
was  broughl  by  tbe  indorsee  of  a  promissory  note,  payable  to  Susan  Connor  or  her 
order,  and  i^lvtn  to  her  Ix'foro  marriage ;  which  note,  after  lier  marriage  and  while 
covert,  she  indorsed  to  the  plaintiff;  the  court  were  of  opinion  that  the  _^'ue  mcerl  conld 
not  assign  the  note,  because  by  act  of  law  It  became  the  sole  right  and  property  of  her 
husband.  Connor  v,  Martin,  I  Slra.  616,  8.  c.  cited  in  RawlJnson  v.  Stone,  3  Wilson, 
5.    See  also  Shuttlcsworth  it.  Noycs,  8  Mass.  229  ;  Commonncalth  i>.  Manley,  12  Pick. 

73 ;  Cotes  u.  Davis,  1  Camp.  485.  It  will  be  seen,  ihei^foro,  that  there  are  two  rea- 
aons  why  the  indorsement  of  a  married  woman  is  void  :  Ist,  Because  all  contracts  and 
convcyancea  of  a  married  wumnn  are  void  on  account  of  her  Incapaeilj ;  2d,  Because 
■  note  given  to  a  married  woman  does  not  belong  to  her,  but  to  ber  husband.  BnC  see 
u/ni,  p.  87,  note  k,  for  the  limitations  lo  this  doctrine, 

(e)  I/ee  v.  Muggeridge,  5  Tannt.  36  ;  Vance  v.  Wells,  8  Ala.  399.  See  Fnnklin  v. 
BeoUy,  27  Missis,  347.    Seel  Parsons  on  Com.  359-361. 

{/)  rrescott  Bank  v.  Carerly,  7  Gray.  S17. 
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A  married  woman  may,  however,  in  this,  as  in  most  transac- 
tions, act  as  a^ut  for  another,  and  so  she  may  act  for  her  hus- 
baud.  In  that  case  she  should  sign,  "  A  (the  husband)  by  B 
(tlie  wife)."  But  if  she  sign  "B  (the  wife)  for  A  (the  hus- 
band)," this  would  undoubtedly  be  sufficient.  And  if  she 
merely  signed  her  husband's  name,  witliout  adding  anything  to 
show  that  it  was  signed  by  an  agent,  perhaps  the  husbaud  would 
be  bound.(£-)  But  if  she  merely  sign  her  own  name,  without 
anything  to  indicate  that  she  is  acting  in  behalf  of  her  hushand, 
this  presents  a  still  more  doubtful  question.  We  aliould  say  that, 
in  the  abeence  of  any  subsequent  ratification,  or  other  special  cir- 
cumstances, such  a  signature  would  not  bind  the  husband.  Where 
a  wife  indorsed  a  note  in  this  form,  it  was  held  that  it  did  not  pass 
the  husband's  interest,  although  the  note  was  in  form  payable  to 
the  wife.(A)  And  where  a  husband  authorized  his  wife  to  pur- 
chase a  piece  of  land  and  "  give  notes  for  the  purchase-money," 
and  the  wife  purchased  the  land  and  gave  a  note  for  a  part  of  the 
purchase-money,  signed  with  her  own  name  merely,  it  was  held 
that  the  husband  was  not  liable  on  the  note.(t) 

(g)  We  ITS  not  Bnie  that  tbli  point  bat  ever  b«en  eKprenlj  decided.  The  recent 
cue  of  Wood  V.  Goodridge,  6  Cnah.  117,  coDtaini  lonie  well-considered  dieta  agoiiut 
the  vnlidtt^  of  *ach  a  signainre.  The  predse  question  wu  raised  in  Shaw  v.  Emerj, 
88  Maine,  484 ;  but  it  wu  unaecewary  to  decide  it,  there  having  been  a  inhgeqnent 
ratification  bj  the  hoaband.  See  1  Panoni  on  Cont.  95-97.  We  ahall  adTcrt  to 
thii  point  again  when  we  come  to  epeak  of  agenta. 

(A)  Barlow  r.  Bishop,  1  East,  432.  This  was  an  action  against  the  makerof  aprom- 
Itsory  note,  made  pajable  to  one  Ann  Parr;  or  onler,  and  bj  her  indoned  to  the  plain- 
tiff. It  appeared  that  Ann  Parry  was  a  married  woman,  carTjing  on  trade  at  Bir- 
mingham in  ber  own  name,  with  the  coiuent  of  her  hniband ;  and  that  the  plaintiff, 
who  lived  in  London,  had  fumiahed  her  with  goods  to  the  amount  at  llie  note, 
dealing  with  her  an  a/eme  loU;  that  tlie  plainliS^  after  mnch  delnj,  having  pretved 
for  payment,  the  defendanl,  with  a  view  lo  serve  Mm.  Parry,  gaTe  her  the  note  in 
question  with  knowledge  of  her  being  married,  and  with  a  view  that  she  should  pay 
it  over  to  the  plainti^  in  order  to  etop  his  proceedings  against  her,  wliich  ahe  did 
by  induraing  it  over  lo  him.  It  waa  held,  that  the  plaintiff  could  not  recover.  Lord 
Katyaa  said .'  "  It  is  clear  Chat  the  delivery  of  the  note  to  the  wife  vested  the  intereat 
in  her  husband ;  and  aa  he  permitted  her  lo  carry  on  trade  on  her  own  acconnt,  and 
this  was  a  Iranaactioo  in  the  course  of  that  trade,  if  she  had  indorsed  the  note  in  tlie 
name  of  hei  huaband,  I  am  not  prepared  to  say  that  that  would  not  have  availed ;  at 
many  ads  of  this  nature  may  be  done  by  a  power  of  attorney ;  and  the  jury  might 
buve  presumed  what  was  necessary  in  favor  of  an  authority  from  her  huaband  for 
thispurpoTC.  But  the  iudorsement  being  in  her  own  name,  it  is  quite  impoasible  to 
nay  that  she  could  pass  away  the  interest  of  her  husband  by  iL" 

(i)  Minarde.UeadiTWend.  63.    •SuMsrlanct,  J.,  in  delivering  the  opinion  of  the 
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But  it  is  a  familiar  principle,  tliat  a  man,  either  in  hie  geaeral 
dealings  or  in  a  particular  transaction,  may  adopt  whatever  name 
he  chooses,  and  he  will  be  bound  accordingly.  If,  therefore,  a 
husband  should  put  his  wife's  name  to  a  note  given  on  his  own 
account,  he  would  be  considered  as  having  adopted  his  wife's 
uame  pro  hac  vice,  and  would  be  liable  on  tlie  note.  Upon  the 
same  principle,  if  t)ie  husband  clearly  authorizes  his  wife  to  give 
notes  on  his  account  and  sign  her  own  name,  and  she  does  so, 
he  will  be  liable. (_;)  Therefore,  if  the  wife  executes  a  note  for 
her  husband,  iu  his  presence,  and  signs  her  own  uame  merely, 
with  his  knowledge  and  consent,  he  will  be  bound. (&)     So,  if  tlie 

conrt,  wud :  "  The  note  wag  not  so  execaled  as  to  bind  the  defendanc  It  was  signed 
with  the  name  of  the  wife,  withonl  any  reference  whatfiTer,  either  in  the  body  or  signa- 
tare,  to  the  defendant,  and  trilhoat  purportin)r  to  be  signed  by  her  as  the  agent  of,  or 
oa  behalf  of,  her  husband.  Nothing  hut  proof  of  It  spQcial  authority  from  the  liusband 
to  the  wife  to  sign  in  thst  tnaiiner  vould  make  (he  instrument  the  note  of  her  husband. 
Her  (othotity  lu  a);ent  merely  vos  to  give  a  note  in  the  name  of  her  husband.  If  an 
Bf^nt  nignii  his  own  name,  Instead  of  the  name  of  his  principal,  as  a  geaemi  rule  the 
prineipal  will  not  be  bound." 

if)  Cotes  V,  Davis,  t  Camp.  485.  This  was  an  action  b;  the  indorsee  ogainil  ths 
maker  of  a  promissory  note,  payable  to  "  Mrs.  Carter  or  order,"  and  indorsed  by  her  in 
her  own  name.  Mrs.  Carter  wa»  a  married  woman.  It  was  proved  that  when  the  note 
was  presented  fbr  payment  by  a  notary,  with  the  indorsement  tipon  it,  the  defendant 
said  it  ihoold  bo  poid  in  a  few  days ;  and  that  he  afterwards  asked  for  farther  lime, 
when  the  action  was  commenced  and  the  dcclnration  had  been  delivered.  Upon  these 
facts,  GajTow,  for  the  defendant,  contended  that  no  title  to  ihe  note  passed  by  the  in- 
dorsement. But  Lord  EUenborough  said ;  "  The  husband  may  amhoriie  the  wife  to 
indoi^e  bills  of  ejtchani^  or  promissory  notes  as  his  agent ;  and,  after  the  acknowledg- 
ments and  promises  of  the  defendant  in  this  case,  it  may  reasonably  be  prosomcd 
against  him,  that  Mrs.  Carter  hnd  aothority  from  her  hnshand  to  inilorsc  the  note  in 
question."  Ganvan  "  But  in  that  case,  the  indon^cmenl  ought  to  have  been  in  tbe 
mune  of  the  hu.sbBnd."  Lord  Eltnborough :  "  We  may  fairly  carry  the  presnmplion 
<Hie  step  further,  and  prexume  that  the  husband  authorized  her  to  indorse  notes  in  the 
name  by  which  she  herself  passed  in  the  world.  The  defendant  is  now  estopped  from 
contesting  her  authority  (br  this  indorsement."  And  see  Prcstwick  «.  Marshall,  7 
Bing.  5SS ;  Prince  d.  Brunntte,  I  Bing.  N.  C.  435 ;  T.indus  v.  Bradwell,  5  C.  B.  5B3 ; 
Steiens  B.  Seals,  10  Cnsh.  391  (disapproving  Savage  r.  King,  17  Maine,  301) ;  Han- 
cock  Bank  v.  Joj,  41  Maine,  S6S. 

[k]  Prestwic'Ii  E.  Manhall,  T  Bing.  SSS.  This  wns  an  action  on  a  bill  of  exchange 
drawn  by  Lydin  Biekcrsiaff  aeecptcd  by  the  defendant,  and  indorsed  by  Lydin  ro  the 
ptaintitr.  It  appeared  that  the  draper  of  the  bill  was  a  married  woman,  and  kept  a 
whool,  St  which  the  defendant  had  placed  his  daughter.  The  bill  in  question  was 
acecptcd  by  the  defendant,  at  the  request  of  Mrs.  Biefccrslara  hushand,  for  the  expense 
of  hie  danj;hter's  cdueaiion.  The  Mil  was  drawn  by  the  husband,  and  signed  and  in- 
dorwd  by  the  wife  in  his  presence ;  and  it  was  put  m  ilmt  form  at  the  defendant's 
request,  he  considering  that  his  engagement  was  with  the  wife  rather  than  the  husband, 
rhe  bill  was  afterwards  negoriatcd  to  the  plaintifT  by  the  husliand.  The  court  A<^ 
Vol.  r— F 
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wifG  signs  in  this  fonii,  and  afterwards  the  liusbaiid,  upon  being 
informed  of  it,  ratifies  and  coufirms  the  act,  this  will  be  eqniva- 
it'iit  tti  a  prior  authoritv  to  sign  in  this  form,  and  will  bind  hini,(;) 
If  the  hiisbund  reeeives  and  retains  the  money  arising  iirom  the 

Iliac  tlic  pIninlitF  was  cntillcd  to  recoTer.  The  iBme  point  wai  decided  in  Menkena  r 
tlL-riivhi,  IT  Mis^o.  297, 

(/)  Thii  wiiB  expressly  dcciilcd,  after  much  consideration,  in  Lindai  u.  Bradwcll,  S 
0.  B.  SS3.  There  a  biJI  of  exchanj^  addressed  to  the  defendant  by  the  name  of  "  Wil- 
liam Bradwell "  (his  Irae  name  being  William  David  Bradwell)  was  accepted  ky  hii 
wife,  by  writing  acroas  it  her  own  name,  "  Mary  Bradwcll."  There  was  ro  evidence 
of  any  express  amhority  in  the  wife  so  to  accept  llie  hill ;  but  on  iu  bciri;;  prci^ntcd  to 
the  limband  after  it  had  become  duo,  he  said  he  knew  all  about  it,  that  the  bill  was  a 
millinery  hilt  (for  wliich  the  husband  appeared  lo  bo  liable),  and  that  he  would  pay  ii 
very  nhortly.  IIM,  that  he  wan  liable  us  acceptor.  Mnule,  J.  said  :  "  I  think  the  de- 
fendant  is  bonnd  by  the  acceptance  of  his  wife.  The  evidence  of  Henry  I.indus  shows 
that  the  defendant  repivsenled  himself  to  be  a  person  bound  by  the  bill,  after  bis  atten- 
tion had  been  particularly  called  to  it.  lie  says  he  knows  all  about  it,  tlint  it  is  ac- 
cepted by  his  wife,  and  mentions  the  particular  transaction  out  of  which  it  )n^w.  and 
promises  lo  pay  it  shortly.  The  irresistible  inference  from  this  if,  that  he  considers  the 
Ull  as  one  that  he  is  liable  to  pay.  He,  in  effect,  snrs  that  his  wife  was  anthorized  by 
him  to  accept  tbia  particular  bill  in  tlie  way  she  did.  At  any  rale,  the  conversation 
fairly  admits  of  that  inference.  He  sees  that  his  wife  has  written  her. own  nanio  across 
the  bill,  and  recognizee  it  as  done  by  lii.<  authority.  The  question  is,  whether  it  in 
competent  to  a  man  lo  give  his  wifij  such  an  authority.  Cotes  e.  Davis,  a  case  that  has 
beer  since  recognized,  seems  to  be  a  strong  aulhorily  upon  the  subject.  But,  opon 
principle,  it  seems  to  me  that  there  is  no  objection  lo  the  plainiilTs  recovering  upon  Ihii 
bill.  The  acceptance  ts  in  writing,  and  therefore  satisfies  the  statate  I  kS  Geo.  4,  e. 
TB.  If  a  man  says  to  his  wife,  Aci-ept  such  a  bill  drawn  upon  me,  in  yonr  name,  unless 
he  intends  to  be  bound  by  that,  ho  means  nothing.  Unless  such  an  acceptance  operatis 
to  charge  him,  it  has  so  operation  at  all.  The  defendant  cicnrly  meant  to  bind  him- 
self, if,  in  point  of  law,  he  could  do  fo.  It  is  said  that  a  drawee  cannot  bind  himself 
otherwise  than  by  writing  his  name  on  the  bill.  But  suppose  the  drawee,  wiih  his  own 
hand,  accepts  the  bill  by  writing  another  name  across  it,  will  he  not  be  liable?  Hera 
the  defendant  has,  by  the  hand  of  his  wife,  written  '  Maty  Bradwcll '  on  the  hill.  If  he 
had  done  that  with  his  own  hand,  it  clearly  would  have  been  his  own  acccptanee  ;  and 
:  knou  of  no  rule  of  law  that  mokes  such  an  authority  void  It  is  difficult  to  say, 
that,  if  the  defendant  had  written  his  true  name,  William  David  Bradwelt,  across  the 
bill,  that  would  not  have  been  an  acceptance  that  wonld  bind  bim ;  and  yet,  inasmuch 
as  ihat  would  not  be  the  name  in  which  it  was  addressed,  if  the  argument  of  the  defend- 
ant's counsel  is  well  foonded,  he  would  not  be  liable.  I  admit  that  nobody  bat  the 
defendant  could  accept  Ihia  bill,  so  as  lo  charge  him ;  but  he  has  accepted  it  by  the 
hand  and  in  llie  name  of  hia  wife;  and  that,  I  think,  is  a  sufhcient  acceptance  to  bind 
him."  Creaiaell,  J.  said  :  '■  The  juty  must  be  assumed  to  have  fonnd  here,  that,  the 
wife  had  authority  to  accept  this  bill ;  and  as  the  defendant,  by  his  subsequent  conduct, 
shoiYcd  that  he  was  sacisfieil  wiili  the  mode  in  which  the  aothorilj  had  been  exercised, 
we  must  likewise  assume  that  the  Jury  also  found  that  he  authorized  her  to  hind  him  in 
that  particular  way.  It  is  by  no  means  an  unusual  thing  for  a  bill  of  exrhanije  lo  be 
drawn  upon  persona  trading  under  a  style  that  corresponds  with  Ihe  name  of  no  one 
member  of  the  existing  firm ;  and  yet  hills  so  drawn  and  so  occupied  are  perfectly 
gonil.  So  here,  tlie  bill  havijig  1>een  accepted,  and  in  this  form,  by  the  authority  of 
die  defendant,  he  is  clearly  liable  upon  it." 
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wife's  act  as  his  agent,  this  is  a  nitification.(f^)  It  should  seem, 
that  if  the  husband  carries  on  business  generally  in  his  wife's  name, 
and  authorizes  her  to  give  notes  for  him  in  the  course  of  such  busi- 
ness, this  will  render  him  liable  on  notes  so  given,  and  signed  with 
the  wife's  name.(m)  And  if  a  woman  holds  a.  note  at  tlie  time  of 
her  marriage,  and  afterward  indorses  it  in  her  maiden  name,  this 
will  pass  the  interest  of  the  husband,  if  the  circumstances  of  the 
case  be  such  as  to  warrant  the  presumption  that  the  indorsement 
was  so  made  wilh  his  authority  and  assent.(Ti) 

In  order  to  hold  the  husband  on  a  bill  or  note  executed  by  liis 
wife  as  his  i^ent,  the  wife's  authority  must  be  very  clearly 
proved. (o)  It  will  not  be  sufficient,  it  seems,  to  show  that  the 
wife  carried  on  trade  or  business,  and  purchased  goods  on  credit, 
with  the  knowledge  and  consent  of  her  husband.  For  ha  may 
be  willing  to  be  answerable  for  the  price  of  goods  purchased  on 
credit  by  his  wife,  for  the  purpose  of  carrying  on  the  business  in 
which  she  is  engaged,  so  long  as  it  is  done  in  such  a  manner  that 
he,  if  she  be  defrauded  or  imposed  on  in  the  purchase  of  the 
goods,  shall  not  be  precluded  from  showing  the  fact,  as  a  defence 
against  the  payment  for  them.  But  if  she  be  allowed  to  pur- 
cliase  goods  on  credit,  and  give  negotiable  bills  or  notes  for  the 
payment  of  them,  he  loses  this  protection.  For  the  moment  that 
such  paper  comes  into  the  hands  of  a  b(ma  fide  holder  for  value, 
the  husband  becomes  absolutely  bound  for  the  payment  of  it  at 
maturity,  however  fraudulent  the  transaction  may  be  tor  and  on 
account  of  which  the  paper  was  given. (p)  And  though  a  trades- 
man cannot  write,  and  his  wife  write  for  him  whatever  is  requi- 
site in  his  trade,  he  will  not  be  liable  on  a  bill  or  note  signed  by 
her  in  his  name,  unless  there  is  some  evidence  that  it  was  signed 
by  tier  in  respect  of  his  trade. (9)     If  a  husband  authorize  his 

(«1  Nwionul  Bnnk  v.  Fiif«ett,  42  Vt.  438. 

(m)  Abbott  i>.  Maclcinlej,  !  Milei,  SIO. 

(r)  Miller  II.  DtUmater,  1!  Wond.  433. 

lo)  Goldstone  e.  Totl't,  G  Biiif;.  N.  C.  9S. 
.  (p)  Rcakcit  D.  Sanforii,  5  WatM  &  8.  164.    See  Kreba  i:  O'Gradr,  S3  Ala.  7S6. 

(;)  Smith  It.  Pcdicy,  [tajlc;  on  Bill!!,  2d  Am.  ed.,  p.  42.  In  an  action  h;  ths 
todorsee  of  a  note  against  ittfiindnnt  as  maker,  it  appcanfl  that  Jcrundnnl  cuald  not 
»rile,  thai  his  wifa  wrot«  for  him  whntcver  was  rei[iil»iU!,  and  that  this  noie  was  elyned 
hj  the  wife  in  his  name  \  bat  there  was  no  evldance  that  tbo  note  wits  civcn  on 
acconnt  of  imy  concerns  of  the  husband ;  it  was,  however,  loft  to  tho  jury  to  pre- 
aame  it  vas  gircn  for  tho  husband's  concerns;  and  the  jnry  found  for  (he  plaintiff. 
Bat  on  a  rule  niii  for  a  new  trial,  the  court  thought  there  waa  nothing  to  warrant  »atb 
presumption  by  the  jury,  and  a  new  trial  was  graated. 


jvGooi^lc 


84  NOTES  AND  BILLS.  [OH.  V. 

wife  lo  draw,  accept,  aitd  indorse  bills  in  hie  name,  she  cannot 
delegate  this  authority  to  another.  Delegatus  mm  potest  dele- 
gare. But  she  may  direct  another  person  to  write  her  husband's 
name  for  her,  in  her  presence. (r) 

Although  a  note  given  by  a  wife  to  her  husband  is  of  itself 
altogether  void,  yet  if  the  husband  indorse  it  over,  it  is  valid  as 
between  this  or  a  subsequent  indorsee  and  the  husband. («) 

A  woman  may,  under  some  circumstances,  be  a  solo  trader. 
As  if  her  husband  is  an  alien,  and  has  not  been  in  this  country.{i) 
Or  if  imprisonment  for  crime  or  desertion  have  restored  to  her, 
quasi,  the  rights  of  a  single  woman. (u)     The  rule  on  this  point 


(r)  Lord  V.  Hall,  8  C.  B,  637.  In  Ihii  cue,  npon  an  issue  u  lo  the  indonement  of 
a  promiuorj  note  bj  J.  S.,  it  was  proved  that  the  wife  of  J.  S.  hsd  the  general  man- 
BiEemcnt  of  his  basiness ;  that  she  wae  in  [he  habit  of  drawing,  accepting,  and  indon- 
ing  bills  and  notes  in  his  name;  and  that  the  name  of  J.  S.was  indorsed  upon  the  note 
in  qnestion  bj  his  dBoghtCr,  by  tbo  direction  and  in  the  presence  of  her  mother,  hj 
whom  the  note  was  afterwards  handed  to  the  piaintilf.  Held,  that  it  was  a  question  cf 
liict  for  the  jni7,  whoiher  the  indorsement  bu  made  uras  within  the  scope  of  the  wife't 
authority;  and  that  the  evidence  waminlcd  them  in  concluding  thai  it  was. 

[i]  Eeij  V.  Lane,  2  Atk  IBI,    See  Knox  v.  Kccnido,  1  Miles,  294. 

(0  Kay  n.  Duchraso  de  Picnno,  3  Camp.  1^3.  See  1  Parsons  on  Cont.  306,  n.  (e). 
In  M'Arthar  v.  Bloom,  3  Dner,  151,  the  defendant,  being  tncd  as  the  maker  of  two 
promissory  notes,  pleaded  eovertnre.  It  appeared  that  she  was  a  native  of  PrasHin, 
bat  had  lived  in  New  York  for  more  than  seven  years ;  and  during  tliat  time  bad  cairied 
on  buaine's  in  tier  maiden  name,  as  a  feme  sola.  It  also  appeared  that  her  hnsband,  (o 
whom  she  had  been  married  more  than  twenty  years,  had  continned  lo  live  in  Prussia, 
and  by  the  law  of  that  country  conld  not  leave  the  kingdom  without  the  express  per- 
mission of  the  government  Held,  that  the  dcfcndaDt,  under  ttiese  i-ircnmstanccii, 
might  jaslly  be  considered  and  treated  as  a/eme  >ole,  and  that  the  plaintiffs  were  there- 
fore entitled  lo  recover.  Campbell,  J.  said  :  "  It  would  be  difllcnU  lo  distinguish  this 
ease  from  that  of  Gregory  t>.  Paal,  IS  Mass.  31,  except  in  that  cose  it  appeared  that  the 
hasbnnd  hod  deserted  the  wife  in  Kngland,  while  in  thi^  case  the  reasons  of  the  separa- 
tion, and  of  the  wife  ossuming  her  maiden  name,  do  not  appear.  There  is  in  the  cose 
before  us,  )iowerer,  another  fact,  which  may  bo  considered  of  importance.  It  la,  that, 
hy  tbo  Inwa  of  Prussia,  a  passport  or  permit  is  required  to  enable  a  subject  of  that 
country  to  emigrate.  It  may  be  that  Bui:h  permit  would  not  be  given  to  the  hnsband, 
and  ibns  the  case  would  l>o  brought  within  the  rulo  of  many  of  the  English  coses,  as 
well  as  the  principle  upon  which  the  rule  was  foandcd.  Thus,  when  the  hnsband  was 
an  alien  enemy  rwiding  abroad,  the  wife  was  always  treated  as  a  fimf  "ilt,  because  it 
might  well  be  that  be  would  not  be  permitted  to  come  into  the  country  where  she  rp- 
sided.  So.  when  the  husband  wai  transported,  even  tiiongli  for  a  limited  period,  tho 
wife  was  also  treated  as  a  ftme  lole,  as  the  husband  might  not  be  permitted  to  retnrn, 
or  might  be  disposed  never  to  return,  even  after  his  term  of  banishment  had  e:tpired. 
In  such  elites,  it  is  <iHid  that  it  in  greatly  for  the  interest  of  tho  wife  that  she  should  lie 
trcnied  and  considered  as  a /ems  aole,  or  otherwise  she  could  neither  BOO  uor  be  sued; 
eonld  neither  enforce  her  rigbi«,  nor  ohtain  the  credit  which  might  be  necessary,  In  ordei 
to  enable  her  to  make  a  support  for  herself." 

(»i  s->  1  PnHinin  on  Pnni.  flOfi.  n.  (s). 
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may  not  be  well  eeltlcd  in  this  country,  where  we  have  no  "  cus- 
tom of  London  " ;  but  the  cases  in  our  uotes  will  show  in  wlial 
way  our  courts  have  dealt  with  this  question.(t>)  In  some  of  tlie 
States,  by  statute,  married  women  may  trade  as,  and  have  many 
or  all  the  rights  of,  femes  sole.{w) 

K  a  bill  or  note  be  given  by  a  sijigle  woman  who  afterwards 
mari'ies,  the  husband  is  Uable  upon  it,  and  they  sliould  bo  sued 
jointly,(a:)  But  if  she  dies  before  a  judgment  is  obtained  for 
the  debt,  the  husband  is  no  longer  hable  as  suck ;  but  her  rep- 
resentatives are  liable.(y) 

Bills  and  uotes  possessed  by  a  single  woman  before  and  at 
her  marriage  are  her  choses  in  action,  wliich  the  husband  may 
reduce  to  his  possession  and  so  make  his  own,  or  may  not. 
If  he  does  not,  and  dies,  her  right  and  interest  to  or  iu  them 
are  the  same  as  before  marri^e.(z)  If  she  dies,  they  are  now 
assets  in  tlie  hands  of  lier  administrator ;  the  husband  has  a 
right  to  be  her  administrator ;  and  having  in  that  capacity 
collected  tlie  notes  or  bills,  he  will  retain  the  proceeds  for 
his  own  beneht  and  as  his  own  property.(o)    And  If  he  dies, 

(b)  In  PennajlvaniA  and  Soolh  Carolina  a  wife  nuy  become  a  Gola  trader,  aod  be- 
coms  liable  as  aarh,  in  imitation  of  the  cnstom  of  London.  See  I  Parsons  on  Cont. 
S06,  note  d;  Wiltham  v.  Lndeciu,  5  Rich.  3!6.  In  Gr^ory  ti.  Fierce,  t  Met.  478,  the 
eonrt  declared,  Chat  if  there  be  a  complete  and  abaointe  desertion  of  the  v'lk  by  tb« 
hnsband  by  his  continued  abeenco  from  the  Commonwealih,  and  b  rolanlarj  separa- 
kion  from,  and  abandonment  of,  his  wife,  with  an  intent  to  renouni?e  de  facio  the  mari- 
tal relation,  and  leave  her  to  act  as  &/enie  toU,  this  will  enable  her  lo  sne,  and  render 
her  liable  to  be  sued,  as  a  font  mU.  But  in  Choutcan  u.  Merry,  3  Miaso.  SS4,  where 
Ibe  basband  abandoned  his  wife  in  the  Sute  of  Missonri,  in  IBEl,  and  (olanlariiy  left 
that  State  and  establiiihed  himself  in  Arkansas  Temloij,  where  he  conlinned  to  reside, 
it  «M  hM,  that  the  wife,  who  continued  to  reside  in  the  Sinte  of  MiBEOcri,  was  not 
liable  on  a  note  f^iven  by  her  there  in  1831.  The  con rt  eaid  :  "  Coverture  operates  a 
legal  disabili^  Co  contract,  and  all  contracts  of  a  feme  coorrt  arc  ahsolntely  void.  The 
beta  in  this  case  do  not  bring  it  within  any  of  the  exceptions.  The  cases  cited  from 
Iba  English  hooka  are  where  the  hnshandB  abjured  the  realm,  or  were  foreigners  resid- 
ing abroad.  The  principles  settled  in  those  cases  do  not  apply.  If  by  a  removal  from 
me  State  to  another,  or  a  separate  residence  in  different  States,  the  indissolnble  con- 
nection  by  which  the  wife  is  placed  under  the  power  atid  protec^on  of  her  hnsbani^ 
could  be  cancelled,  and  the  parties  thereby  relieved  of  their  respective  liabilities  and 
diubilitica,  there  wonid  be  little  need  of  tronbling  the  legislature  or  the  eoana  on  the 
Hihject  of  diTorces."    See  Bean  d.  Morgan,  4  McCord,  I4S. 

(wj  See  the  BCatutea  on  this  subject  collected  in  I  Parsons  on  CodL  3CIS,  tM(t. 

(z)  MitcliiDsoD  n.  Hewson,  T  T.  R.  348. 

(a)  I  Parsoni  on  Cont.  ESS,  note  r. 
(a)  1  Panons  on  Cont.  SSa,  note  s. 
▼OU  L  8 
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the  rig\it  of  takiug  out  letters  of  admiiustration  upon  her  iia- 
Bettled  estate  goes  to  his  next  of  kiii,  and  not  to  hers. (6)  If 
she  leaves  debts  contracted  when  single,  for  which  the  husband 
is  uo  longer  Uable  as  such,  he  is  still  liable  as  her  adnunis- 
trator  to  the  extent  of  her  bills  or  notes  or  other  choses  in 
action  which  he  has  reduced  to  possession  after  her  death ; 
but  not  for  those  which  he  reduced  as  husband,  while  she 
lived,  (c) 

It  has  been  held,  that  if  he  gets  actual  possession  of  her 
unreduced  choses  in  action  after  her  death,  without  taking  out 
letters  of  administration,  tliey  are  then  his  property.  Tiiere 
are,  however,  some  legal,  although  perhaps  only  technical,  ob- 
jections to  tills  doctruio.((^) 

What  is  a  reduction  to  posssession  of  the  wife's  bills  and 
notes  is  not  quite  so  certain.  We  should  say,  any  act  which 
distinctly  manifested  a  purpose  of  making  them  his  own ;  as 
collecting  a  note,  or  demanding  payment,  or  indorsing,  or  as- 
signing it.(e)  But  we  should  also  say,  that  eitlier  of  these 
acts  might  be  so  done,  and  accompanied  with  such  declara- 
tions or  other  acts,  as  to  leave  the  property  still  the  wife's. 
And  even  if  the  husband  collected  the  money,  but  collected 
it  for  )ier,  and  immediately  invested  it,  in  good  faith,  in  other 
choses  in  action  in  her  name,  we  should  say  on  principle  that 
these  new  choses  in  action  would  stand  in  the  same  right,  and 
be  subject  to  the  same  rules  of  law,  as  did  the  bills  or  notes. (/) 

Bankruptcy  is  not  a  reduction  to  possession ;  nor,  it  seems, 
can  a  creditor  of  the  husband  obtain  possession  of  the  bills  or 
notes  of  tlie  wife  without  the  co-operation  of  the  husband. (g-) 
Tlie  cases  on  tlie  subject  of  a  transfer  by  the  husband  are  in 
some  confiict.  Perliaps  the  weight  of  authority  may  be,  that 
if  a  husband   transfers   unreduced   choses  in   action,  or   gives 


(b)  I  Parsons  an  Cone  SBA,  note  u. 

(e)  I  Pnraons  on  Cont  SS5,  note  i 

{d)  Whitnkcr  D.  Whiukcr,  6  Johns.  1 13 ;  1  Parsons  on  Coot.  S85,  note  f. 

(«)  Scnrpollini  m.  Alcheson,  7  Q.  B.  864  ;  Tnttle  o.  Fowler,  S2  Conn.  58. 

(/)  See.  to  that  effect.  Sunwood  o.  Stnnwood,  IT  Mass.  57  ;  Phelps  v.  Phelps,  Sn 
Pick.  556  ;  Adams  v.  Bmckett,  S  Met.  SBO  ;  Fiek  r.  Cashtnan,  6  Ciuh.  20 ;  Wilder  b. 
Aldridi,  2  B,  I.  518;  Mnniton  v.  Carter,  12  N.  H.  159;  Foorp.  Hailelon,  15  id  5(< 

ty)  TatCI  t>.  Sherrington,  11  M  &  W.  42,  12  id.  B55.  And  see  Hanton  v.  Car«r, 
12  N.  H.  159;  Poor  b  Hnzleton,  15  id.  564.  Bat  see  Shultlcsvronh  v.  Soja,  8 
Mass.  229  ;  Hayward  »  Hayward,  20  Pick.  517  ;  Smith  v.  Chandler,  3  Gray,  3B». 
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ftutbority  to  a  third  persou  to  collect  them  for  tbat  pereoii's 
own  beuefit,  aiid  such  trousferee  or  agent  proceeds  to  collect 
the  same,  aaid  completes  tliis  while  the  liusband  lives,  be  liai> 
^e  property.  But  if  the  husbaud  dies  before  the  collectirHi 
aad  reduction  are  consummated,  the  wife's  rights  revive.  On 
principle,  we  should  say  that  the  actual  transfer  of  a  chose  in 
action  is  aa  actual  or  a  coustructivo  reduction  to  possession, 
and  is  complete  as  soon  as  made,  whether  the  husband  lives 
or  dies.  But  that  the  right  of  reducing  is  strictly  marital, 
and  cannot  be  transferred  by  a  husband  ;  that  such  ageut, 
tlierefore,  acts  only  for  him,  and  has  no  interest  in  the  prop- 
erty, \iuless  tlie  husband  actually  transfers  the  property  in  the 
chose  in  action  to  him,  or  confirms  liim  in  the  possession  of 
the  proceeds,  and  that  such  agency  is  therefore  terminated  by 
tlie  death  of  tlie  hu5band.(A)  Tlie  receipt  of  interest  is  not 
necessarily  a  reduction  to  possession  j  nor  is,  it  seems,  a  ro 
oeipt  of  a  part  of  tlie  principal. (t) 

If  a  bill  or  note  is  given  to  a  married  woman,  the  property 
in  it  is  her  hiiuband's,  so  that  he  alone  can  indorse  it..(j}  But 
if  ho  does  not  reduce  it  to  possession,  it  belongs,  at  his  death, 
to  his  wife,  and  not  to  liis  executors ;  aud  she,  and  not  they, 
must  sue  it,  or  may  indorse  it.(A)     It  lias  been  thought  that, 

(A)  I  Paraoiu  on  Cont.,  4th  ed.,  185,  note  m. 

(i)  Hut  o  Stephen!,  B  Q.  B.  937  ;  N&sh  v.  Nash,  3  Mad.  133  In  this  laMcasi 
(be  father  of  a  married  woman  drew  a.  check  in  her  favor  upon  his  bankers  tor£  10,000. 
Tlie  banken  gave  her  a  promiiieorT  note  for  the  £  10,000.  Afterwards,  £  1,000,  pan 
of  tlie  principal  money  duo  on  the  note,  was  paid  to  her  husband  ;  and  ho  olio  received 
the  interest  due  on  the  nolo  up  to  the  time  of  his  death.  Held,  that,  upon  the  huiband'a 
dcaih,  the  wife  vos  encillcd  to  die  note  as  a,  chose  in  action  which  had  survivud  to 
her. 

(j)  Hoson  V.  Morgan,  3  A.  &  E,  30.     And  see  tupra,  p.  79,  note  d. 

{kf  This  was  settled  in  Maaaachutetts,  upon  great  cOnsidHration,  in  IJraper  e.  Jack- 
son, 16  Man.  480.  And  see  Haywnrd  n.  Hayward,  20  Pick.  S17 ;  Plielpi  u.  Phelpi, 
»  Pick.  Me.  The  same  point  was  decided  in  England  in  the  case  of  Oaten  v.  Made- 
Icy,  6  H.  &  W.  433.  And  Parh,  B.,  in  deli^-erin)!  the  opinion  of  the  court,  aaid : 
"  When  ■  choae  in  action,  inch  as  a  bond  or  note,  u  given  to  tjime  conrt,  the  husband 
nay  elect  to  let  his  ivifa  have  the  beneSt  of  iL  or  if  be  thinks  proper  he  may  take  it 
himself;  and  if,  in  this  case,  the  huntiand  had  in  hi«  lifetime  brou|;ht  an  action  upon 
thii  Dols  in  his  own  name,  that  woald  bare  amounted  lo  an  election  to  take  it  liimself, 
ana  lo  on  eipreuion  of  diiseal  on  his  part  to  his  wife's  having  any  interest  in  it  On 
the  other  band,  be  nay  if  he  pleases  leave  it  as  it  is,  and  in  that  cose  the  rcmcily  on  it 
•nrriTes  lo  the  wife,  or  he  may,  according  to  the  decision  in  Phiiliskirk  v.  Piuckwell,  3 
Mamie  &  8.  393,  adopt  another  conrse,  and  join  her  nana  with  his  own  ;  and  in  that 
ewi«,  if  he  thonld  die  aAer  judgment,  liie  wife  would  be  entitled  to  the  benefit  of  the 
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if  tlie  husbaud's  money  were  the  conaderation  of  the  note, 
tlie  wife  should  be  lield  trustee  for  the  liusband's  representar 
tiTes.(/)  But  we  tliink  it  would  remaiQ  hers,  if  tlie  huEbaDd, 
being  solvent,  intended  in  good  faith  that  it  should  be  her 
chose  in  action. (m)  The  liusbaud,  on  such  a  note,  may  sue 
alone, (n)  or  maj  join  the  wife ;  {<>)  if  he  sue  alone,  debts  due 
from  him  may  be  set  off;  if  be  join  the  wife,  it  seems  that 
debts  due  from  her  before  marriage  may  be  set  oS.(p) 

If  a  bill  or  note  be  ^veu  to  a  wife  for  her  separate  use, 
and  the  cousideration  be  her  distributive  share  ui  an  intestate 
estate,  it  becomes,  as  it  is  said  by  the  common  law,  the  prop- 
erty of  the  liusbaud.(9)  That  it  would  be  so,  so  far  that  he 
alone  could  indorse,  we  should  readily  admit ;  yet  we  cannot 
but  doubt  whether  it  becomes  at  once  the  property  of  the  hus- 
band, in  the  sense  of  a  chose  iu  action  reduced  to  possession. 

A  bill  being  drawn  payable  to  a  wife,  and  tlie  husband  suing 
the  drawer,  tlie  defendant  cannot  object  tliat  the  wife  had  no 

note,  as  tli«  judgment  woald  tnrvlTB  lo  her  "  This  dCH^ne,  therefore,  la  not  incon- 
IJBKnl  wilh  that  stated  ante,  p.  79,  note  d.  See  further,  Hart  n.  8tEph«ng,  6  Q.  B. 
937 ;  Srnrpellini  v.  Atcbe«on,  7  id.  S64 ;  Howard  d.  Oakcs,  3  lilxcli.  1.^6 ;  Gujard  r 
SmiDn,  3  C.  B.  153;  Wilder  u.  Aldrich,  a  R.I.  51 S;  Poor  u.  Haileion,  15  N.  H.  56*. 
(()  In  Gntenj  u.  MmIgIcj,  lupra,  Parke,  B.  said  :  "  Whether  the  exccalor  of  the  hni- 
band,  where  the  money  advanced  wis  his,  coald  compel  an  acconnl  tnm  the  executor  of 
the  wife,  who  recovered  on  the  nolo,  by  a  bill  in  equity,  ia  another  mailor,  with  which, 
in  a  court  of  tavr,  we  have  nothing  to  do,  and  which  could  make  no  difference  in  this 
case,  u  it  wonid  not  vary  the  right  of  action  on  the  note,"  In  Draper  v.  Jackson, 
(u^ira,  wliero  (ho  conaideratioa  of  the  note  Aas  the  sale  of  real  eotate  belonging  to  the 
wife,  Jackton,  J.  said  :  "In  considering  this  question,  wo  except  the  ease  of  a  volun- 
tary gift  by  the  husband  to  his  wife ;  rts  when  ho  advances  his  own  money  or  other 
property,  and  takes  for  it  a  note  or  bond  to  himself  and  liis  wife.  This,  like  ovcrj- 
other  voluntary  conveyance,  would,  without  doubt,  be  void  as  against  the  creditors  of 
[he  husband.  But  when  no  such  fact  appears,  and  eapecially  when,  as  in  the  present 
raae,  the  contrary  appean,  the  law  seems  lo  require  that  the  wife  shall  hare  the  note  or 
bond,  if  she  aarrlves,"    And  see  Adams  v.  Brackett,  i  Mot.  S80;  Guyard  v.  Sntton,  3 

C.  B  isa. 

(n)  See  preceding  note.     And  see  caaea  cited  tupra,  |>.  86,  note/ 

(n)  Barrough  d.  Moss,  10  B.  &  C.  556  ;  Sntton  B.  Warren,  10  Met.  451.  .  And  in 
McNeilage  v.  Uolloway,  I  B.  &  Aid.  318,  where  a  bill  of  eichange  wai  payable  to  a 
/oM  >olt,  who  intermarried  before  the  same  was  due,  it  was  held,  that  the  husband 
might  sue  in  his  own  name,  without  joining  the  wife,  although  the  latter  hod  not  in- 
dorsed the  bill.  But  see.  as  to  this  case,  Hichards  d.  Richards,  3  B.  ft  Ad.  447  }  Q» 
ten  V.  Mndeley,  6  M.  &  W.  433  ;  Hart  D.  Stephens,  6  Q.  B.  837. 

(o|  Philliskirk  V.  I'lnckwell,  S  Mauie  &  S-  383. 

(p)  Bomingh  p.  Moss,  10  B.  &  C.  558. 

(q)  Commonwealth  d.  Manlcy,  IS  Pick.  173. 
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right  to  demand  paymeut  of  the  drawee,  and  tliat  consequent!; 
Uiere  has  been  no  legal  demand  or  presentment,  (r) 

Where  a  wife  lent  to  her  husband  and  two  others  money  which 
belonged  to  her  as  administratrix,  taking  their  joint  note,  it  was 
held  that  she  could  not  sue  this  note  whilo  tlie  husband  lived,  but 
might  sue  the  other  parties  after  his  deatli.(s)  But  a  note  ^ren 
by  tlie  husband  alone  to  tlie  wife  during  coverture  is  void,  al- 
though tlie  consideration  was  money  belonging  to  tlie  wife  at  the 
l^me  of  their  marriage.  Consequently,  tlie  wife  cannot  maintain 
an  action  on  the  note,  after  lier  husband's  decease,  against  his 
executor,  (f) 

Where  a  note  secured  by  mortgage  was  made  to  husband  and 
wife  to  secure  the  purchaae-monoy  of  laud  belonging  to  the  wife, 
the  husband  dying,  the  note  and  mortgage  went  to  the  wife,  and 
not  to  his  admin  is  tr&tors.(u) 

Payment  to  a  married  woman  of  a  sum  due  on  a  note  to  her 
will  not  discharge  the  party  malcing  it,  unless  the  payment  were 
authorized  by  tlie  liusbatid.();) 

There  are  some  rules  or  principles  in  relation  to  indorsement 
and  acceptance  wlieu  made  by  a  married  woman,  or  of  a  note  or 
bill  to  a  married  woman,  which  we  shall  consider  when  we  treat, 
in  a  later  chapter,  of  indorsement  and  acceptance  specifically. 


SECTION    III. 

OP   PERSONS   UNDER   GUARDIANSHIP. 

TsEBC  are  either  infants,  of  whom  we  have  already  spoiien,  or 
tliose  wlio  are  under  guardianship  under  our  State  statutes,  as 
Bpendtlirifts,  drunkards,  i&c,  or  the  insane.  Generally  these  stat- 
utes make  such  persons  incapable  of  entering  into  contractB.(w) 
If  tlieir  guardians  or  trustees  sign  notes  for  them,  affixing  to 
Uieir  names  tlieir  office,  as  "  A.  B.,  guardian,"  they  are  ueverthe- 

(r)  Cuhell  v.  Goodwill,  1  Harris  &  O.  468. 
ji)  KchsrtU  v.  RiiJiarcts,  lB.li.  Ad.  447. 
(r)  Jockeon  D.  Parks,  10  Cosh.  bbO;  Sweat «.  Hall,  8  Vl  187. 
(h)  Dnper  d.  JackaoD,  IG  Mau,  430. 
|f)  Bjlw  on  Billi,  6(h  ed.,  p.  &I. 

(»}  Smith  V.  Spooner,  3  Pick.  3Se ;  MuiaoD  *.  Felloa,  13  Pick.  SW.    8m  Chew  n. 
BiDk  of  Ballinwra,  U  Hd.  299. 
8» 
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loss  held  personally.(x)  One  reason  is,  that  tho  note  would  oth- 
erwise bo  inoperative,  as  the  guardiau  cannot  bind  b;  Euch  an 
instrument  the  person  or  the  property  of  his  ward.  Another  is, 
that  it  is  gtill  the  pronuse  of  the  signer,  and  tlie  name  of  liia 
office  is  hut  a  part  of  his  description.  Undoubtedly  he  may 
Becuro  himself  from  personal  liability  by  saying  that  lie  promises 
to  pay  out  of  the  ward's  estate,  and  only  if  that  be  sufficient. 
But  such  an  instrument  would  not  be  a  regular  promissory  note. 
In  a  late  case,  where  the  guardian  sold  property  of  minors,  and 
took  notes  payable  to  his  ordor  ns  guardian,  it  was  held  that  an 
indorsement  by  him  passed  the  title  to  a  person  wlio  received  for 
value  and  in  good  faith,  the  words  guardian,  &xi.  being  merely 
words  of  description.  (^) 


SECTION    IV. 

OF  AGENTS. 

A  MAN  may  do  by  Ins  agent  whatever  he  can  do  himself,  and 
his  agent  can  do  for  him.(2)  And  any  person  can  be  the  agent 
of  another,  who  is  pliysically  and  mentally  capable  of  executing 
the  agency.     At  least  the  common  personal  disabilities  do  not 


(z)  In  Thachcri).  Dmsmoi«,5  Miua.  S99,  where  onQ  ftarea  nc(>o(iiil>le  not«,iui[au^ 
diui  to  an  inutne  person,  it  was  held,  that  he  wai  liable  in  his  individoal  capacil;.  after 
hiE  gnardinnship  was  ditchar^ed  Panma,  C.  J.  said  :  "  If  an  aoioii  ib  mainUunable 
against  anv  person,  it  ma;t  be  the  defendant ;  for  the  guardian  of  an  iQEanc  penon  can- 
not make  hii  ward  liable  to  on  aclion  aa  on  his  own  contmct,  bvany  promiso  wliirb  cli« 
gtiariiun  Clin  make.  Neither  I'an  t)ie  defendant  be  sued  in  hia  capacilj  of^iuardian, 
ao  aa  to  make  the  estate  of  his  ward  liable  to  be  taken  in  execalion ;  for  the  joditmenl 
in  not  againac  the  i^oods  and  eBtote  of  the  ward  in  his  hands,  but  agunst  himself.  A 
creditor  may  eae  the  inaane  person,  who  ehall  be  defended  b;  his  guardian,  and  in  thai 
CB4B,  judgment  being  against  the  insane  prison,  it  may  be  aaiisfi^d  bj  his  propcrtj- 
The  defeiidaot's  description  of  hitnself  in  the  notea  aa  guardian  cHnnot  varv  the  form 
of  tbe  action  ;  but  it  Vi  for  hia  own  bsneiit,  that,  on  payment  of  the  notei,  he  maj  not 
bo  precluded  from  charging  the  moneys  paid  to  tbe  aceonnt  of  hia  ward.  If  the  defend- 
ant, therefore,  wu  ever  liiihlo  to  this  suit,  he  ninst  ointinne  liable,  nolwitbatanding  the 
diichar|»  of  the  guardianship;  for  by  that  the  plaintiff't  rights  cannot  be  affected, 
wfaoae  claim  is  on  the  defendant  penonaily,  and  not  on  his  official  character."  Fonter 
V.  Fuller,  6  Mass.  £8,  and  Bobensona  e.  Bunks,  I  Smedei  A  M.  668,  are  to  the  him 
effect.     See  ante  p.  36. 

{f  ]  Thornton  n,  Rankin,  19  Hino,  193. 

(i)  Combea's  Case,  9  Rep.  75. 
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incapacitate  one  from  actiug  as  ageut,  as  infancy  or  coverture,  (a) 
Nor  is  any  particular  form  or  mode  of  appoiatment  necessary, 
iior  any  especial  way  of  executing  the  ageucy,  other  than  that 
wliich  the  autliority  iteelf  desiguates. 

It  seems  formerly  to  have  been  lield,  that  only  the  formal  exe- 
cution of  an  instrument  in  the  name  of  the  principal  by  the 
agent,  sufficed.  And  this  is  Etill  the  more  correct  way.  A,  be- 
ing tlie  agent  of  B,  sliould  sign  any  paper  which  he  executes  as 
B's  paper,  "  B  by  A,"  and  not "  A  for  B."  In  the  first  case  the 
execution  is  B's,  by  his  instrument  A ;  in  the  other  it  is  A's,  for 
his  employer  B ;  or  in  other  words,  the  technical  rule  was,  that 
in  the  first  case  it  was  B's  promise  by  A,  and  in  the  latter,  A's 
promise  made  at  the  request  of  B.  Now,  however,  it  seems  to 
be  well  settled,  that  the  actual  intent  of  the  parties,  if  it  is  ob- 
vious and  certain,  prevails  over  this  distinction,  and  determines 
whetlier  tlie  act  was  that  of  the  principal  or  of  tlie  agent.(A) 

It  seems  to  be  common  among  commercial  men,  at  least  in 
England,  for  an  ageut,  as  A,  to  sign  "A  by  procuration  of  B," 
wliere  B  is  the  principal.  But  this  is  inaccurate ;  for  it  might 
import  that  B  was  the  agent,  signiug  by  procuration  for  A  the 
priucipal.(c) 

It  lias  been  doubted  whether  a  note,  executed  by  an  agent  by 
signing  the  name  of  the  principal  merely,  without  adding  any- 
thing to  indicate  that  the  eignature  was  by  an  agent,  would  be 
binding  on  tlie  principal,  (cj)     Undoubtedly  there  are  grave  ot> 

(a)  Co.  LJtt.  M  n. 

lb)  See  I  Pnnoni  on  Cont  47,  note  z. 

(c)  See  note  lo  Dnvideon  v.  SUnley,  3  Man.  &  O.  T!l. 

{d\  Wood  D.  Goodridge,  6  Caeh.  IIT.  This  was  the  csM  of  B  mortgage  deed  and 
note  mode  audcr  a  power  of  attomey  nnder  seal,  b?  gimplj  signing  tiio  name  of  the 
principal  opposite  to  a  seal  in  the  ctme  of  the  deed,  aDd  in  the  case  of  the  note  hy 
timply  writing  the  principal's  name  al  the  foot.  It  waa  not  nBCCBuary  to  decide  the 
point,  tlie  court  being  of  opinion  that  the  power,  though  very  goncnl  in  its  temis,  did 
Dot  coofbr  antlioritj  to  morlgag*,  nor  to  borrow  money  and  bind  the  principal  by  a 
promissoiy  note.  Bnt  the  qnestion  of  the  manner  of  execution  was  much  considered, 
and  apon  that  point  F^eUhfr,  J.  said  :  "  It  Bhouid  appear  upon  [he  face  of  tiie  instru- 
ments that  they  were  executed  by  the  attorney,  and  in  virtue  of  the  authority  delcRated 
to  him  for  thii  purpose.  It  is  not  enongh  ibac  an  attorney  in  faet  has  autiiorilv,  hut  it 
■^net  ■ppciu'  by  the  iottrumenta  themselvoB,  which  he  executos,  that  he  inlcnda  to  exe- 
cnie  this  authority.  The  initruments  should  be  made  by  the  attorney,  expreealy  aa 
such  atlomey  ;  and  the  exercise  of  his  delegated  authority  chould  be  diatinctly  avowed 
upon  the  inslrumenls  themsclreB.  Whatever  may  be  the  secret  intent  and  purpose  of 
As  ■tiomer  or  whatever  may  be  his  oral  declaration  or  profession  at  the  time,  he  doM 
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jectiuns  to  such  a  mode  of  execution,  and  it  ought  never  to  be 
adopted ;  but  still  we  think  it  vould  be  valid,  and  the  agent's 
authority  miglit  be  shown  by  parol.(e) 

It  is  conceded,  ttiat  if  tlie  name  of  the  principal  is  signed  by 
an  agent  in  the  presence  of  the  principal  and  by  his  direction, 
this  will  be  sufficient  to  bind  the  principal,  though  there  be  noth- 
ing on  the  face  of  the  note  to  show  tlie  ageucy.{/) 

If  the  agent  sign  the  note  with  his  own  name  alone,  and  there 
is  nothing  on  the  face  of  the  note  to  show  that  he  was  acting  as 
agent,  he  will  be  personally  liable  on  the  note,  and  the  principal 
will  not  be  liable,  (g-)  And  althougli  it  could  be  proved  that  the 
agency  was  disclosed  to  the  payee  wlien  the  note  was  made,  and 
that  it  was  the  understanding  of  all  parties  that  the  principal, 


not  in  fact  Bxecnle  the  inatrnminla  aa  a,UBraey,  nnd  in  (he  exercise  of  his  pnwer  ns 
nttoniey,  unless  it  la  eo  expreas«d  in  Ihc  inBtmrneDlg.  Tbe  iaiitriimenla  ntuat  speak  fur 
themsclvea.  Tboogh  the  altorne;  ihould  intend  ft  deed  to  be  the  deed  of  his  princip^il, 
jtt  it  will  not  be  the  deed  of  the  principal,  anJees  the  iniCrnmenC  pnrporu  on  its  face 
to  lie  his  deed.  The  authority  given  cicarl}'  it.  Chat  the  sctorney  shall  execute  tlie  deed 
as  attorney,  bnt  in  the  naino  of  the  principal."  See  unfa,  p.  SO,  note  i; ;  I  Parsons  on 
Cont  9S,  note  gg. 

(«)  This  appears  to  hare  been  regarded  as  clear  in  several  cases,  which  ba^'e  never 
been  questioned.  Thus,  in  Nealv,  Erving,  1  Esp.  6 1 ,  it  was  AeU,  that  where  one  pcrajn 
subscribed  a  policy  of  insurance  with  the  name  of  another,  proof  of  his  having  done  it 
in  many  instances  is  sufficient  to  charge  Itim  whose  name  is  ao  subscribed,  wilhaut  pro- 
dacing  any  power  of  allorney.  So  also,  in  Walkins  s.  Vinee,  2  Stark.  3S8,  i[  was  htlJ, 
that  evidence  that  (he  son  of  the  defendant  hod,  in  three  or  four  inatftnccs,  Bipied  bills 
of  exchange  for  liia  father,  is  sufficient,  in  an  action  against  the  father  on  a  guaranly, 
lo  warrant  the  reading  of  an  iiulrument  purporting  to  be  a  guaranty  hj  the  father  in 
the  handwriting  of  the  son.  And  see  Llewellyn  p.  Wincfcworth,  13  M.  &  W.  598 ; 
Ca.<h  V.  Taylor,  Lloyd  &  W.  Merc.  Caa.  1 7S  ;  Barber  v.  Gingell,  3  Esp.  60  ;  Brighan 
c.  Peten,  1  Gray,  139.  It  may  be  added,  that  Sergeant  Matming  (a  very  high  author- 
ity), speaking  of  the  tuanner  in  which  an  agent  should  sign,  says :  "  The  proper  mode 
of  signing  by  procuration  is,  either  to  use  the  name  of  the  principal  only,  or  to  sign, 
'  A,  B.  (the  printnpal),  by,  or  by  the  procaration  of,  C.  D.  (the  agent).'"  Seetbenots 
to  Davidson  v.  Stanley,  a  Man.  &  G.  !St. 

(/ )  This  was  deddcd  in  Morae  u.  Green,  13  N.  H.  33.  And  the  rule  is  then  etatet 
in  general  terms,  that  if  the  defendant  have  authorized  another  to  subscribe  hie  name  to 
a  note,  the  fact  that  the  signature  was  placed  there  by  an  agent  need  not  appear  on  the 
bee  of  the  note ;  and  parol  evidence  is  admissible  lo  prove  that  the  name  of  a  pcnou 
who  appears  to  be  one  of  the  makers  of  a  note  was  not  written  by  him,  bnt  by  another 
person  by  his  direction  ;  as  such  evidence  neither  limits  nor  enlarges  the  tertns  of  th* 
contrect.     And  see  Wood  d.  Goodridge,  tupra  ;  Haven  v.  Hobbs,  1  Vt.  S38. 

{g]  There  is  an  apparent  (bat  only  apparent)  exception  to  this  rule,  when  the  piin- 
dpat  carries  on  business  in  the  DBme  of  an  agent  In  (hat  case,  the  name  of  the  ageat 
It  the  name  of  the  principal,  pro  Aoc  i>l«.  Bank  of  Rocheator  v.  Monresth,  I  Denio, 
40t. 
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ftnd  not  the  agent,  sliould  be  held,  tliis  will  not  generally  be  suffi- 
cient, either  to  discharge  the  agent,  or  to  render  the  principal 
liable  on  the  note.{h)  But  the  principal  will  be  liable,  under 
such  circumstances,  on  the  original  consideration  for  which  the 
note  was  given. (t)     And  there  may  be  cases  in  which  the  agent 

{k)  See  1  Parsons  on  Cont  48,  note  a.  This  principle  wai  established  upon  mnch 
conBidcntion  in  tbe  leading  case  of  Stacbpole  v.  Arnold,  II  Mam.  ST.  That  was  an 
action  aj^nsl  the  defendant  ai  maker  of  three  promissory  notes.  The  notes  were 
signed  by  another  person  in  his  own  name,  and  there  was  nothing  on  Che  face  of  them 
to  indicate  anj'  agency,  or  that  the  defendant  had  an;  connection  with  them.  At  the 
trial,  the  person  who  si^ed  the  notes  testified  that  thcj  were  given  for  preminms  npon 
policies  of  insurance  procured  bj  him  in  tbe  office  kept  by  the  plaintiff',  at  [he  requcul 
and  for  ihe  use  of  the  defendant,  on  properly  belonging  to  him  ;  und  ttiat  the  witness 
Mled  merely  >■  the  lacior  of  llie  defendant,  and  Intended  to  bind  liira  by  the  preminm 
Dotos.  The  jndge  inscrncted  the  jury,  that,  "  if  they  believed  the  notes  to  liave  been 
made  and  sigiiod  for  and  in  behalf  of  the  defendant,  their  verdict  ought  to  be  for  tho 
plaintiff."  It  was  htld,  that  the  evidence  was  improperly  admitted,  and  the  instmrtion 
was  erroneoas.  The  same  principle  was  reaffirmed  in  Bedford  Com.  Ins,  Co,  t>,  Co- 
Tell,  8  Met.  143,  and  Taber  v.  Cimnon,  8  Met.  496,  thongh  the  foct«  in  thoe  eases  vrcra 
not  so  strong.  In  Bedford  Com.  Inn.  Co.  o.  Covell,  the  plaintiffH.  on  the  application 
of  S.,  who  was  C.'s  agent,  caused  "  S.  for  C.  to  bo  insured  on  ship  G,,"  and  S.  gave 
the  plaintiffs  a  promissory  note  for  the  premium,  signed  by  himself  alone,  wiilioat 
mentioning  his  agency,  and  charged  the  premium  in  acconnt  wilb  C.,  and  had  it  al- 
lowed. S.  was  afterwards  declared  bankrupt,  and  Ihe  plaintiffs  proved  their  note  as  a 
claim  Bjrainst  him,  and  received  a  dividend  npon  it.  Hfid,  that  tlie  ptainlilTs  could  not 
maintain  an  action  against  C.  to  recover  the  balance  of  the  note.  In  Taber  v.  Cunnon, 
A,  who  wnx  anthorized,  as  agent,  by  the  ownem  of  a  ivhale-sbip,  to  fit  her  for  sea  and 
pnrdiase  sappHes  for  her  voyage,  bought  the  supplies  of  B  ;  B  drew  a  bill  of  exchange 
for  the  amount  of  the  soppliea,  payable  to  his  own  order,  and  addressed  "  to  the  agent 
and  owners  "  of  the  ship,  A  accepted  the  bill  by  writing  his  name  lliereon,  witnout 
any  addition  indicating  his  agency.  Hfid,  in  ■  suit  by  nn  indorsee  of  the  bill  against 
(he  owners  of  the  ship  as  acccptora,  that,  admitting  the  authority  of  A  to  bind  them 
by  accepting  for  them  at  their  agent,  yet  he  had  not  hound  ihcm  by  the  acceptance 
as  mode,  and  that  he  alone  was  liable  as  arrcptor.  The  same  rnio  is  wull  settled 
in  EngUnd,  Thn,",  in  Thomas  b.  Bishop,  a  Stra  g.lS,  a  bill  was  dmwn  upon  the 
defendant,  as  "  Cashier  of  the  York  Buildings  Company,"  Tho  di'ff'ndant  accepted 
the  bill  by  simply  writing  his  own  name.  It  was  *e/rf.  Iliat  lie  was  liiihic  B.S  acceptor. 
The  court  said  :  "  A  bill  of  exchange  is  a  contiact  by  iho  custom  of  merchants,  and 
the  whole  of  that  contract  must  appear  in  writing.  Now  iieie  is  nothing  in  n'riliug  to 
bind  the  company,  nor  can  any  action  be  maintained  against  them  upon  the  bill ;  for 
the  addition  of  cashier  to  the  defendant's  name  is  only  to  denote  the  person  with  more 
Jertointy."    See  Shellon  v.  Darling,  2  Conn,  43.^,  and  /mt,  p.  IU£.  note  b. 

(j)  Penti  D,  Stanton,  10  Wend,  271  ;  Emerson  u.  Providence  Hnt  Manuf,  Co.,  12 
Hnss.33T;  Mellcdge  b.  Boston  Iron  Co.,  5  Cash.  158.  But  where  a  party,  dcnling 
with  an  agent,  rakes  his  promissory  note,  with  a  full  knowledge  of  his  ^cncy  and  of 
,the  liobilliy  of  the  principal  for  the  debt  for  which  the  note  is  given,  he  (hereby  dis- 
charges the  principal ;  so  that  he  cannot  maintain  an  action  against  him  for  the  oriei. 
oal  debt.  Paige  u.  Stone,  10  Met.  IfiO;  Hyde  v.  Paige,  9  Bart.  150;  Banken  b. 
Defbrett,  18  Bart.  143. 
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^'jiild  not  be  personally  liable  on  the  bill  or  note,  tbougli  there 
slioitid  be  nothing  on  the  face  of  the  instrument  to  indicate  the 
agcncj.  Tlnis,  if  an  agent,  in  the  execution  of  his  agency,  in- 
curs a  debt  on  behalf  of  his  principal,  and  draws  upon  his  prin- 
cipal a  bill  for  the  amount  thereof,  in  favor  of  the  creditor,  it  has 
been  held,  that  the  agent  will  not  be  liable  on  the  bill,  if  it  was 
the  understanding  of  the  parties  that  he  acted  as  agent  merely, 
and  did  not  intend  to  make  the  debt  his  own.  The  principal  ob- 
ject of  drawing  the  bill,  in  such  case,  is  to  certify  to  the  princi- 
pal the  amount  due  the  creditor ;  and  the  agent  may,  it  seems, 
ilofonit  on  the  groiini!  nf  a  v,nnt  of  (■oiisi(l('riiiion.(j)  Of  course  this 
will  not  apply  to  an  action  by  a  subsequent  bona  fide  holder  with- 
out notice.  And  if  an  agent  draws  a  bill  on  a  third  person  in  his 
own  name,  but  there  is  sufficient  on  the  face  of  the  instrument 
to  inform  tlie  drawee  that  ho  is  to  pay  the  amount  on  account 
of  the  principal,  and  not  on  account  of  the  drawer,  the  drawee, 
having  paid  tlie  bill,  will  not  be  entitled  to  maintain  an  action  for 
money  paid  against  the  agent.  Thus,  where  the  agent  of  the 
owners  of  a  steamboat  drew  a  bill  in  hia  own  name,  and  directed 
tlie  drawee  to  charge  the  amount  "  to  account  of  steamer  Walter 
Scott,"  it  was  held  tiiat  the  agency  of  the  drawer  was  apparent 
on  the  face  of  the  bill,  in  consequence  of  this  direction,  which 
negatived  tlie  idea  that  he  was  to  be  personally  bound. (ft) 

It  has  indeed  been  held,  that  whenever  it  is  doubtful  from  the 
face  of  a  bill  or  note  whetlier  it  was  intended  to  operate  as  the 
personal  engagement  of  the  party  signing  it,  or  to  impose  an  ob- 
ligation upon  some  third  person  as  his  principal,  parol  evidence 
is  admissible  to  show  the  true  nature  of  the  transaction. (/)     The 

(_f )  Rolicrts  e.  Austin,  5  Whan.  313,  2  Milcn,  334  ;  Krumbhnar  r.Ludelinf;,  3  Mart. 
Lb.  640;  Wolfu  V.  JcwL>tt,  10La.3S3;  Lincoln  n.  Siniih,  11  Lfu  M.  But  eee  Ma;. 
hew  V.  Prince,  II  Mnss.  54  ;  Newhalt  a.  Dunlup,  U  Maine,  ISO;  Soverby  c.  Butcber, 
S  Cromp.  &.  M.  ses.  In  Ilirku  v.  Hindo,  9  Barli.  59S,  where  an  agent  drew  a  bill  on  his 
prinfipnl  for  a  debt  due  Trom  the  prinoipul  to  tlie  psyce,  addinff  the  word  '■  agent "  to 
his  sifinntace,  ami  the  paveo  knew  tiiat  the  drawer  itas  aathorized  bj  hii  prineipnl  lo 
dmw  llic  bili  as  his  agent,  and  it  was  Ihc  undeniianding  of  all  parties  that  llie  drawer 
^{gnuA  only  an  apent,  and  not  with  a  view  of  I>in1ing  himself;  it  was  hdd,  that  the 
ilraivcr  wiib  n.it  jicrr-onuil;-  Ii:ible  cm  tlic  liill,      .\nil  nee  iufni,  \i.  36,  nolo  ii. 

(ft)  Mabcr  r.  Oveiton,  9  Ixi.  1 15.     Aiid  see  next  uote. 

(')  Keanu.  navis,  IS.  J.  683;Liiianisu.  Shearer,  2A]a.  718;  Weliimpka,&r.  R,  Ca 
V.  Bingham,  !S  Ala  657  1  Mechanics' Bank  o.  Bank  of  Columbia,  5  Wheat.  336  j  Owings 
p.  GnibliB,  6  J.  J.  Matsh.  31  ;  Webb  c.  Burko,  S  B.  Mon.  51  ;  Brockway  v.  Allen,  17 
Wend  40 ;  Early  v.  Wilkinson,  9  Grat.  SB.    In  the  note  to  RalbboD  v.  Bndlon^.  Peatt 
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cases,  however,  which  have  held  this  doctrine,  are  not  entirely 
agreed  as  to  the  principle  on  which  it  rests,  nor  do  its  limits  ap- 
pear to  be  well  defined.  Perhaps,  as  a  general  rule,  it  should  be 
received  with  some  distrust. 

ir  an  agent  make  a  note  in  his  own  name,  and  add  to  his  sig' 
nature  the  word  "agent,"  but  there  is  nothing  on  the  note  to 


s.  Stanton,  &c,  I  Am,  Lead  Cas^  p.  4S3  (p.  606  in  the  3d  ed.),  the  rate  is  itatcd  tho*  ; 
"  Wh»re  there  is  a  doubt  or  ambigaily  on  the  (ace  of  the  instranient,  ts  lo  whether  tba 
penon  menna  In  bind  himeeir,  or  ohIt  to  (pTean  evidence  of  debt  af^nst  an  inatitation 
or  body,  of  irhirh  he  [■  a  representatiTe.  parol  evidence  is  ondoabtedif  admiBBihle ;  not, 
imleed,  to  show  the  intention  of  the  parties  to  the  contract,  bat  to  proi-e  exlriaeic  cir- 
cumslancas  by  wbiuh  the  rcapeclire  liabiiily  of  the  principal  and  agent  may  be  deter- 
mined ;  sneh  Hfl  (o  which  (he  runeicleration  passed  and  credit  was  given,  and  whether 
the  Agent  had  enthority,  and  whether  it  was  known  to  the  party  that  he  acted  as  ageut. 
The  cxlvnt  or  the  principle  as  to  the  admissibility  of  parol  evidence  appears  to  be  this : 
Where  the  names  uf  both  principal  and  agent  appear  on  the  inatniment,  and  the  con- 
tract, though  in  the  name  of  the  a^nt,  discloses  ■  reference  lo  the  bosiness  of  the 
principal,  ko  that  the  instrnmcnt,  as  it  Blonds,  is  consislenc  witli  either  view,  of  its  being 
ihe  enga^ment  of  the  principal  or  of  the  agent,  parol  evidence  is  admissible,  in  a  snit 
■gainst  the  agent,  lO  phai^  iiim,  by  showing  either  thai  crtdii  was  given  to  him,  or 
that  he  had  not  antboHty  lo  bind  the  principal  by  that  contract,  which  woaid  create  a 
considemtion  for  a  liability  on  his  part,  or  to  discharge  him  by  proving  that  tlie  con- 
sideration passed  directly  to  hia  principal,  as,  that  credit  having  been  given  to  the  prin- 
dpal  alone,  the  ronsiderntian  of  the  note  signed  by  him  was  an  aotficcdenl  liability  on 
[lie  part  of  the  principal,  and  that  the  other  party  knew  that  he  acted  as  l^nt,  and 
tliD*  deslroyini;  all  consideration  for  a  liabiliTy  on  his  port ;  and  in  like  manner,  lo 
charge  or  discharge  the  principal  by  similar  circnm stances,"  Mechanics' Bunk  i>.  Bank 
sf  Columtda,  G  Wheau  33S.  In  Eaton  c.  Bell,  5  B.  &  Aid.  34,  where  commissionen 
nnder  an  cnclosnro  act  drew  bills  npon  their  bankers,  requiring  them  to  pay  the  sums 
therein  mentioned  on  acconnt  of  the  poblic  drainage,  and  to  place  the  same  to  their 
scronnt  as  coinmissionera ;  ii  was  held,  ihat  the  commissioners  were  personally  liable 
to  their  boniicrs  for  the  amoant  of  the  bills.  But  it  socms  that  it  might  have  been 
othcrviso,  if  the  direction  hod  been  lo  piooe  the  same  lo  the  account  of  [he  enclosure. 
Baiiits.  J.  said  :  ''  The  Form  oF  the  drsFi  is  to  pay  A.  B.  or  bearer,  on  account  oF  the 
public  drainage.  The  persons,  thervFore,  who  signed  that  order,  assert  ihat  the  money 
is  to  be  applied  to  the  purpose  of  the  public  druinnge.  The  draft  then  goes  nn, '  and  place 
llic  same  lo  our  account  as  commissioners  of  the  enclosure  act.'  Therefore  Ihe  money 
is  to  be  placed  to  llieir  debit  in  llie  acconnt  which  they  have  oi  commissioners.  It  doe4 
not  say,  '  place  the  same  to  the  acconnt  of  tho  encloenro,'  but  '  to  our  account  at  coin- 
miisioners.'  Now  the  defendants  most  have  known  what  they  liad  collected,  and  what 
means  they  tiad  of  i^licrting  moro;  and  (hev  ought  to  have  taken  care,  before  they 
ilrew  drttfts.  that  they  had  money  lo  reimbnrro  Ihc  persons  who  advanced  money  on 
dHne  drafis."  In  Fuller  v.  Hooper,  3  Gray,  33-),  it  was  Md,  that  »  bill  of  exchange, 
stagipod  in  the  margin,  "  Pomplon  Iron  Workii,"  and  concluding  thus,  '*  Which  place 
10  account  of  Pomplon  Iron  Works,  W  Burit,  Agent,"  purported  on  its  face  to  be  the 
bill  of  the  Pompton  Iron  Works,  and  was  bindinj;  on  the  person  caiiying  on  the  mano- 
fiusura  of  iron  in  ihat  name,  if  Bunt  was  bis  authorized  agent.  And  see  Tripp  v. 
Swaniey  Paper  Co.,  13  Pick.  29!.  A  bill  drawn  on  steamer  C.  W.  I>,,  and  accepted, 
•'  C.  W.  D."  Ii>-  A.  a,  .igent,  was  held  to  bind  the  owners  of  the  ateame 
Co.  B.  Brainard,  35  AUb.  476. 
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indicate  who  is  the  principal,  the  agent  will  be  personally  liable, 
just  as  if  tlie  word  agent  were  not  added. (m)  It  has,  howerer, 
been  held  that  an  indorsement  in  this  form  wilt  not  render  tlie 
agent  liable  as  an  indorser,  because  it  will  be  considered  as  in- 
tended only  to  pass  the  property  in  tho  paper,  and  therefore  at 
equivalent  to  an  indorsement  '*  without  recourse. "(n) 


(m)  Fend  v.  Stanton,  10  Weod.  S71  ;  Savage  v.  Bin,  9  N.  H.  363  ;  Thnnion  p 
Uanro,  1  Greene,  331. 

[n)  Mott  V.  Hicks,  I  Cowen,  &13.  Accordingly,  in  Babcock  v.  BemiUl,  I  Kern.  300, 
vbere  a  note  iTaa  parable  lo  the  onler  of  "  R,  Beman,  Treas.,"  and  he,  heing  the 
treasurer  of  a  corporation  with  authority  aj  such  to  receiye  and  transfer  the  note,  in 
doraed  il,  "  R.  Beman,  Trcaaarer,"  and  delivered  it  to  the  plaintifit,  who  received  it 
on  account  of  a  debt  due  them  Troni  the  corporalion,  with  DOIice  of  the  capacilj  in 
which  Boman  acted  ;  it  was  heid,  that  he  was  not  individaall;  liable  as  indorser  of  iJie 
note.  Denio,  J.  said  :  "  The  question  is,  whether  this  was  a  qnatifled  indorsement,  pass- 
ing, as  it  clearlf  did,  the  interest  in  the  note,  but  without  any  other  contract  on  the 
part  of  the  dofendanL  This  question  was  dedded  against  the  plaintiffs,  in  the  Supreme 
Court,  more  than  thirty  years  ago,  M>d  has  since  been  acquiesced  in  by  the  prafi^asion, 
■nd  I  have  no  doubt  has  been  extensively  acted  on  by  business  men.  In  Mott  e. 
Hicks,  I  Cowen,  913,  the  only  material  question  was,  whether  a  witness  named  Iloaso- 
man  was  competent  to  testify,  he  having  been  objectfd  to  on  the  ground  of  interest. 
He  had  indorsed  a  note  made  by  a  nuuinfactoring  corporation,  payable  to  his  order, 
adding  to  his  name  the  word  agent.  Hia  name  as  paves  in  the  note  had  no  addition 
annexed  to  it.  but  it  was  proved  that  the  plaintiff  was  privy  to  the  consideration 
upon  which  it  was  given  and  indorsed ;  and  that  consideration  was  a  debt  due  from 
llie  corporation.  If  Houseman  was  personally  liable  on  this  indorsement,  he  was 
interested,  and  incompetent  as  a  witness  ;  otherwise  he  was  not  The  court  hrtd,  that 
I  a  qualified  indorsement,  operating  as  a  transfer  of  the  note,  but  not  contain- 
contruct  to  pay.  Chief  Justice  Saeage  disgentcd,  on  the  groood  that  it  had 
not  been  proved,  eitcept  by  Houseman  himself,  that  he  was  agent  of  the  company,  and 
that  the  note  was  payable  to  him  indlvidnally.  Li  these  two  ]iarlJcu1ars,  the  situation 
if  this  defendant  is  more  favorable  than  that  of  Houseman.  It  has  been  hdd,  that  an 
indorsement  of  a  note  to  the  cashier  of  a  moneyed  corporation,  by  adding  the  word 
cashier  to  his  name  in  the  indorsement,  is  a  transfer  to  the  corporation,  where  that  was 
the  design  of  the  transaction.  (WatcrvlJot  Bank  u.  While,  1  Dcnio,  608.)  So  this 
not*",  before  the  indornoment,  may  be  considered  as  having  boon  the  property  of  the 
manufsctnring  corpomtion,  it  being  sabstantially  averred  that  such  was  tbo  nature  and 
intent  of  the  transaction  upon  whicli  it  was  given.  The  case  of  Mott  «.  Hicks  is  there- 
fore a  direct  adjudication  upon  this  very  point,  by  Che  highest  coort  of  original  jniisdtc- 
tion  in  this  State ;  and  it  has  been  acquiesced  in  and  regarded  as  the  law  Ibr  a  great 
leni-th  of  time.  The  qncslion  was  in  the  highest  degree  practical,  and  of  more  fre- 
quent occurrence  than  almost  any  other.  It  moreover  related  to  commereial  paper,  in 
respect  to  which  it  is  of  the  ntmost  importance  that  the  decisions  of  the  courts  should 
bo  snble,  so  that  they  may  be  relied  on  with  confidence  by  the  community.  We  should 
be,  therefore,  most  reluctant  lo  depart  from  the  principle  of  the  case,  even  could  it  be 
successfully  qnostioned  as  not  in  harmony  with  legal  analogies  or  antecedent  cases. 
Wa  think,  however,  it  is  not  subject  to  any  such  criticism.  It  has  been  followed  in 
principle  in  Brochway  o.  Allen,  IT  Wend.  40,  and  in  Hicks  r.  Hinde,  9  Baii.  S2S 
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If  an  agent  of  an  incorpontted  company  make  a  note,  be- 
ginning, "I  ppomise,"  Ac.,  and  sign  it,  "A.  B.,  agent  of 

company,"  we  should  say,  that  the  company,  not  tlie  agent, 
will  be  liable  on  the  note.(o)    And  the  same  rule  applies,  a  for- 

uid  hai  not  bMD  qDcatiODed,  lo  far  ae  we  kaow,  by  taj  caM."  And  see  Collins  >, 
Johnson,  16  Ga.  45B.     S«e  also,  tupm,  p.  94,  note  j. 

(o)  Despatdi  Line  of  PackcH  v.  Bcllunj  Manuf.  Co.,  13  N.  H.  SOS  ;  McCall  o.  Clay- 
ton, Bii«bee,  4S2;  Proctor  B.  Webber,  I  D,  Chip  371  ;  Roberts  n.  Bntton,  14  Vt.  196  , 
Shellon  v.  Dnrling,  2  Conn.  43S  ;  Johnson  c.  Smith,  21  Conn.  627.  Jn  Hovej  «.  Ma- 
gill,  1  Conn,  680,  where  the  defendant,  beiiig  the  agent  of  a  corpontion,  gave  a  note  in 
the  form  stated  in  the  text,  Saijl,  C.  J.  said  :  "  When  sn  agent  dalj  authorized  enb- 
tcribes  an  engagement,  in  lach  maaner  as  to  niBuifesl  an  intent  not  to  l)ind  himself, 
bat  to  bind  the  principal;  and  when,  by  his  subscripdon,  he  has  actually  bound  Ibe 
principal,  then  it  is  clear  that  the  contract  cannot  be  binding  on  him  pereuuatly.  It 
will  be  agreed  that  no  precise  form  of  words  is  required  to  be  oscd  in  the  ligtiatare ; 
chat  ererj  word  moat  hare  an  efTect,  if  possible  ;  and  that  the  intention  mast  be  coU 
Iccled  from  the  whole  inatmment  taiien  together.  Who  can  emerwin  a  donbi,  upon 
reading  the  note  in  i>aestion,  that  it  was  the  intent  of  the  defendant  to  bind  die  com- 
panT,  and  not  himself?  It  is.  however,  said,  that  he  has  made  nee  of  the  expn.'ssioti 
'  I  promise,'  which  is,  in  terms,  a  personal  andeitaking  ;  but  he  hag  qualified  it  by  add- 
ing his  character  of  agent,  which  anaqnivocally  shows  that  he  did  not  mean  to  bind 
tiimself.  Again,  it  is  said,  he  might  have  added  tliis  merely  to  distinguish  the  conigmny 
from  his  private  concerns.  This  is  a  far-fetched  suppoailion  indeed.  If  bdcIi  had  been 
the  ol^ect,  it  conld  much  more  effectuallj  have  brcn  answered  by  a  proper  mode  of 
keeping  bis  aceoonts.  1  can  see  no  good  reason  for  the  addition  of '  agent,'  bnt  to  rGti- 
der  the  note  obligatory  on  the  company,  and  exclude  all  idea  of  individual  liability. 
This  is  the  plain  language  of  the  IrauBaclion ;  and  we  ought  to  give  it  the  obvious  mean- 
ing,  and  not  entrap  men  by  the  mere  form  of  worda  I'hia  mode  of  signing  the  note 
will  Ikirly  admit  of  this  constrncKon  :  I,  as  agent  of  the  company,  pledge  their  credit, 
or  give  their  promise,  to  pay  the  note ;  or,  the  company  by  me  as  their  agent,  promise 
to  pay  ir  But  if  we  consider  the  word  agent  as  merely  (^cnptio/xriofuz,  we  give  it  no 
Operation,  and  n^allj  expunge  it  from  the  writing.  We  are  bound,  however,  to  give  ef- 
fect to  every  word,  if  possible;  and  the  only  way  to  give  this  word  any  effect  ia,  lo 
make  titc  note  biudini;  on  the  company.''  But  see  Macbcan  v.  Morrison,  1  A.  K.  Marah. 
S45 ;  Kean  D.  Davis,  I  N.  J.  683,  1  Spencer,  425  ;  Wyman  v.  Gray,  T  Harris  &  J  409  ; 
Hills  V.  Bannister,  8  Cowen,  31  ;  B  rock  way  n.  Alien,  17  Wend.  40,  Ralhbon  o.  Bud- 
long,  15  Johns.  I ;  Barker  v.  Mechanic  Ins,  Co.,  3  Wend.  94.  In  Mare  b.  Chnrles,  6 
Ellis  &.  B.  978,  an  order  to  pay  to  the  drawer's  order  at  thrae  monthn  after  date  a  sum 
of  money  "  for  value  received  in  machinery  supplied  the  adventnrers  in  H.  mines,"  was 
directed  "to  Mr.  W,  C."  W.  C.  wrote  upon  it,  "Accepted  for  the  company.  W.  C, 
Pnreer."  Hdd,  that  this  made  W,  C,  pciaonally  liable  as  acceptor  of  the  bill.  Bui 
this  decision  proceeded  upon  the  ground,  that,  the  hill  having  been  directed  to  W.  C. 
alone,  the  company  eonld  not  bo  bound  by  his  acceptance.  Lord  Campbe!)  said  :  "  The 
Mil  is  drawn  on  the  defendant  as  an  indiridua! ;  it  is  addresBcd  '  to  Mr,  W.  Ctiaries ' 
It  il  true,  it  is  scaled  to  be  drawn  for  value  supplied  to  tlic  adventurers  in  a  mining 
company  ;  but  it  is  drawn  on  Charlrs  as  nn  individual.  He  writes  upon  it,  '  Accepted 
I'or  the  company ' ;  and  he  signs  Ibis  '  William  Charles,  Furaer.'  If  the  worda  of  an 
instrnmeni  will  reasonably  bear  an  interpretation  making  it  valid,  we  mast  not  construe 
diem  BO  as  to  make  it  void.     DenigniB  ^fiKiatdiB  lunl  intirprelatiunei,  ui  ni  magii  vaifol 
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tiori,  to  the  case  of  public  officers  or  agents  appointed  to  dls- 
cliai'ge  public  trusts  and  duties. (/i)  Wliether  a  note  made  iu  tho 
same  form,  by  the  duly  autliorlzed  agent  of  a  private  persou, 
would  be  the  note  of  the  principal,  or  of  the  agent,  is  not  so  cer- 

quam  p&nat;  d  verba  iulentioni,  non  e  contra,  ddtait  inwrvire.  It  ft  bill  be  drawn  on  me^ 
I  must  accept  it  bo  as  bii  make  mjself  pereoiullj  Uable,  or  not  at  aJI ;  Tor  no  one  bat 
the  drawee  can  accept.  I  think,  ihcrcfoit,  iliat  when  a  dravveo  acccjiig  a  bill,  union 
there  be  on  the  f»cD  of  the  bill  a  distinct  diaclaimer  of  personal  liftbilitj,  Iib  muat  be 
laken  to  actcpt  personall.v.  In  the  present  case,  the  occcpuincc  is  Dot  per  proc.  tbn 
compatiT.  If  it  were,  perhaps  that  tnig-ht  have  some  weight  us  amonoting  lo  snch  an 
■bsolutt  disclaimer  of  personal  iiabihtv.  It  appears  on  the  face  of  the  bill  that  it  ia 
drawn  on  account  of  a  debt  of  thu  company ;  it  is  very  likely  that  die  drawee  aceeptcd 
on  account  of  the  company,  and  on  aa  enpa^ment  fiom  (hem  ihat  the}'  would  keep 
him  m  funds  to  meet  the  hills.  In  that  caao  he  may  well  be  said  to  accept  for  the  com- 
pany ;  but  then  it  is  an  acceptance  making  himself  pcrsooally  liable."  Cottridi/e,  J. : 
"  The  bill  wu  addressed  to  t)ie  dcfeodiuit,  and  no  one  else  could  accept  it.  He  wroH 
upon  it,  *  Accepted,'  and  signed  his  name.  He  now  says,  in  eSect,  that  it  was  not  ac- 
cepted at  all,  and  that  nhal  he  wrote  amoanlcd  to  a  refusal  to  accept  j  and  this  he  says 
is  the  effect  of  the  words  '  for  the  company.'  Tho  question  then  is,  Are  wo  to  constme 
this  u(  ra  mogit  penal,  as  not  an  acceptance  t  Ma  ;  we  must  coustnie  it,  ul  ret  magit 
raleai  ;  and,  as  my  lord  has  pointed  ouL  it  is  easy  so  to  coustrtte  it."  Wiyldman,  J. : 
"  The  bill  is  drawn  on  the  defendant  for  value  received  b;  a  company.  The  defendant 
ftccepis  it,  adding  to  the  word  accepted.  '  for  tho  company.'  He  may  hare  accepted  it 
on  their  account,  and  relying  on  their  liability  to  him ;  but,  whatever  wss  his  motive, 
be  BCcepled  it,  and  cannot  now  ank  ns  (o  construe  the  acceptance  bo  as  to  he  inopera* 
Eire.  Unless  he  accepted  die  bill,  drawn  upon  himself  personally,  in  the  iense  that  be 
tendered  himself  penonally  liable,  he  did  not  accept  it  at  all ;  on  any  other  constme- 
tioD,  whet  he  wrote  on  the  bill  must  have  amoantcd  to  a  refusal  to  accept  it.  Bat  it  is 
clear  that  he  did  intend  that  the  hill  should  not  be  dishonored,  but  accepted ;  end 
wo  must  eonsBoe  what  he  has  written,  uL  res  mayii  valfil."  See  Shelton  ».  Darling.  2 
Conn.  435.  And  ace  Nicholls  t>.  Diamond,  9  Exch.  154.  So  in  Kcw  b  Pcttet,  l  A,  ft 
E.  196,  where  a  pariah  vestry  resolved  to  borrow  money  from  H.  N,,  who  advanced  it, 
and  took  promissory  notes  for  tho  amount,  made  by  the  defendants,  wlm  were  church- 
wardens and  overseen,  and  who  added  to  their  signatures  the  titles  of  their  respective 
offices  ;  it  was  hdd,  that  the  defendants  were  pcraonally  liable.  But  this  also  was  upon 
the  gronnd  that  the  parish  conld  not  be  hoond  ;  and  that,  unless  tho  defendants  were 
held  personally,  the  note  must  be  treated  as  waste  paper.  See  further,  Chick  v.  Tre- 
ten,  ao  Maine,  462  ;  Fogg  v.  Virgin,  19  Maine,  852  ;  Pomeroy  n  Slade,  16  Vt.  220. 
In  Bradiee  d.  Boston  Qlass  Co.,  16  Pick.  347,  a  note  was  given  in  this  form  :  "  For 
value  received,  we,  the  subscribers,  jointly  and  severally,  promise,  4c  ,  for  the  Boston 
Glass  Manufactory."  It  was  signed  by  H.,  Q.,  and  K.,  without  annexing  to  iheir 
names  any  words  designating  a  connection  with  the  corporation ;  but  it  was  entered  in 
the  note.book  of  the  corporation  aa  a  note  due  from  the  corporadoo,  and  the  interest 
thereon  was  annually  paid  by  tliem.  It  was  held,  that  it  woe  the  note  of  the  individual* 
by  whom  it  was  signed,  and  that  it  did  not  bind  the  corporation.  ,S^ii>,  C.  J.  said : 
"  As  the  forma  of  words  in  which  conlroctB  may  he  made  and  executed  are  almost  in- 

Ip)  Jonea  d.  LeTombe,  3  Dallas,  384  ;  Tntt  v.  Hobbs,  1 7  Hisso.  4Sr  ,  Fox  v.  Drake, 
B  Cowm,  191. 
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tun.  We  think,  however,  it  would  be  the  note  of  the  princi- 
J>si-{g)  If  Euch  an  agent  give  a  note,  beginning,  "  I  promise," 
&c.,  and  signed  "  A,  for  B,"  it  has  been  decided,  in  several  cases, 
that  this  is  the  note  of  the  principal,  and  not  of  the  agent.(r) 

BdiKI;  nnona,  the  teat  qaestioii  ia,  whether  the  peraao  aiding  profeeaes  end  intonda  10 
bind  himaelf,  and  adds  the  name  of  another  to  indicate  [he  capacitj  or  tniat  in  vhiih 
he  acts,  or  (lie  person  for  vrhoae  acconnt  his  promiae  U  made ;  or  whether  the  wordK 
referring  to  a  prini'ipal  are  inCetided  to  indicate  tlmt  he  docs  a  mere  ministcriu,!  act.  in 
giving  ctlect  and  suthentidtj  to  the  act,  promise,  and  contract  of  another.  Doca  the 
person  signing  apply  the  execnting  hand  as  the  inatrament  of  another,  or  the  promieing 

and  engaging  mind  of  a  contracting  pHrtj  ? The  words  '  for  the  Boston  Glass 

Uanafaciory,'  if  the;  stood  alone,  would  perhaps  leave  it  donbtful  and  ambieuoas, 
whether  thcv  meant  10  bind  themsclyes  as  promiaorg  to  pay  the  debt  of  the  company, 
or  whether  ihey  meant  to  sign  a  contract  for  the  company,  by  which  they  shonld  be 
bonnd  10  pay  their  own  debt ;  though  the  place  in  which  the  words  are  introduced 
wonld  rather  seem  to  warrant  ihe  former  conBlraction.  But  other  considerations  arito 
from  Dihcr  yiewa  of  the  whole  tenor  of  Iho  note.  The  fact  ia  of  importance,  that  it  ia 
signed  hy  three  inttead  of  one,  and  with  no  designation  or  name  of  office  indicating 
any  agency  or  connection  with  the  company.  No  indication  appean  on  (he  note  ifielf. 
(bat  either  of  them  was  president,  treasurer,  or  director,  or  that  they  were  a  committee 
to  net  for  the  company.  Bnt  Ihe  words  '  jointly  and  aeremlly  '  are  quite  decisive.  'I'he 
penons  are  'we,  the  anbacribei-s,'  and  it  ia  signed  Jonathan  Hnnnewell,  Samuel  Gore, 
and  Charles  F,  Kupfer.  This  word  '  severally  '  must  have  its  effect ;  and  it.i  le^l  cf- 
lect  was  to  bind  each  of  the  signcn.  Thia  fixes  the  nndertnking  as  a  peraonal  one.  It 
wonld  be  a  forced  and  wholly  untenable  construction  to  hold  that  the  company  and 
•jgDen  were  all  bonnd  ;  this  would  be  equally  inconsistent  with  Ihe  terms  and  the  ob- 
Tioos  meaning  of  the  contract."  See  Trask  v.  Roberts,  1  B.  Man.  201 ;  Emerson  v. 
ProTidenceUat  Mannf.Co.,  laMas.'.  237;  Mann  v.  Chandler,  9  Mass.  335;  Pacbnrd  e. 
Hje,  3  Met  *7  ■  Sholwell  v.  M'Kown,  2  South.  B28.  In  Fiake  v.  Eldridge,  12  Gray,  474, 
a  promiasory  note  in  these  words,  ''One  year  after  dale  I  promise  to  pay  to  the  order  of 
myself  |5S2,  value  received,"  and  signed  "J.  S.,  Trustee  of  the  Sullivan  Hailroad,"  iind 
indorsed  "J.  S.,  Trustee,"  was  held  to  bind  J.  S.  personally.  A  note,  "I  as  Treasurer 
of  tin)  ClODgregational  Society,  or  my  successors  in  office,  promise  to  pay,"  signeil 
"  S.  B.,  Treasorer,"  hinds  (he  Society.    Barlow  v.  Congregational  Society,  8  Allen,  400. 

(7)  It  waa  BO  derided  in  Ballon  e.  Talbot,  16  Mass.  461. 

(r)  Long  ir.  Cotburn,  1 1  Mass.  97  ;  Frost  ti.  Wood,  2  Conn.  S3  ;  Robertson  v.  Pope, 
I  Rich.  501  (overraling  Fash  b.  Kosi>,  S  Hill,  S.  Car.  294  ;  Taylor  v.  McLean,  I  Me- 
Mullan.  352;  Moore  p.  Cooper,  I  Speers,  ST|.  But  see,  tonfra,  QfFutt  s.  Ayres.  7 
T.  B.  Mon.  356  ;  Muagrove  d,  Mcltroy,  5  J.  J.  Marsh.  646  ;  Garrison  o.  Combs,  7  J.  J. 
Mar.'h.  84  In  Cook  v.  Sanford,  3  nana,  237,  the  note  began,  "  Wo  promise,"  &o., 
and  waa  signed,  "  A.  for  B  &,  Co."  Held,  thai  A  was  not  personally  liable  In  Kerly 
B.  Wilkinson,  9  Grat.  66,  the  note  began,  "  1  promi'c,"  &c,,  and  was  signed,  ''  not>ert 
H.  Rarly  [for  Sanmcl  H.  ICarlyJ. '  Held,  that  the  noce  upon  ita  face  was  binding  upon 
Robert  H.  Early  personally.  Otherwise,  if  the  name  of  Samuel  H,  Early  hiid  not  lieen 
enclosed  in  brackets.  In  Rice  r.  Gove,  22  Pick.  1 59,  an  action  was  bronphi  agninst 
Ihe  defendant  on  a  note  beginning,  "  For  value  received,  wb  jointly  and  se>erally 
promise  to  pay,"  Sx.,  and  signed,  "  Patton  &  Johnson,  for  Ira  Gove."  The  plnintifF 
having  proved  that  P.  &  J.  nrcre  anthorizcd  to  give  notes  as  the  agents  of  the  defc-nd- 
aut.  the  court  hdd,  thai  this  must  be  construed  as  the  note  of  the  defendant.  Driceg,  i. 
Mid  :  "  The  only  doubt  in  the  present  ease  arises  fi-om  (he  introduction  of  the  words 
'jtnndyand  geverally'ln  the  notes.    These  wottU,  il  is  laid,  indicate  a  personal  prom- 
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Tlierj  is  no  especial  mode,  recognized  by  law,  of  giving  au- 
thority to  make  or  accept  or  indorse  negotiable  paper.  It  may 
be  given  by  parol.  It  may  be  inferred  from  the  course  of  busi- 
ness and  employment :  and  from  the  fact  that  similar  transac- 
tions have  been  repeatedly  recognized  by  the  principal  as  done 
by  his  authority.  Such  presumptions  frequently  arise  iu  refcr- 
euQO  to  the  acts  of  a  wife,  a  servant,  a  son,  or  a  clerk.  A.  jury 
would  not  be  warranted  iu  drawing  this  conclusion  from  one  or 
two  instances  of  such  recognition ;  but  only  from  such  and  so 
many  as  would  make  the  belief  of  such  aiitliority  strong  and 
reasonable. (s) 

The  question  of  authority,  or  of  evidence  of  authority,  so  far 
as  it  relates  to  the  obligation  of  the  principal,  must  always  be  de- 
termined by  the  principles  which  lie  at  t)ie  foundation  of  the  law 
of  agency ;  namely,  that  a  person  is  bound  by  the  acts  of  another 

i^sa  111-  VntWn  &  Johnson,  Hnrl  can  have  no  piojier  BjiplicBUou  to  a  promise  liy  II'U 
defcndiinc  alone.  If  there  were  not  other  uonU  JD  the  ™ntnitt  indii.ninj;  inoie 
strongly  the  purpose  to  biud  the  defendant  tliun  tlitsB  do  the  cniitiiMv  dcsittri,  perliu]« 
the  words  'jointly  and  seTeraliy  '  ahonld  control  the  eonstniclion  to  be  given  lo  iheao 
notes.  But  we  think  that  it  maj  be  fairly  urged,  that  the  form  of  the  signntnre  of 
these  notes  bo  clearly  manifcsta  Ihe  purpose  lo  be  tho  execution  of  a  eontracl  binding 
Bolely  apon  the  defendant,  that,  if  either  is  to  be  rejected  as  surplnsage  and  of  no  effect, 
it  should  be  tho  words  '  joinily  and  screrally.'  'I'ho  chhb  of  Bradlee  v.  Boston  Glaaa 
Company,  16  Pick.  347,  is  supposed,  by  the  counsel  for  the  defendant,  to  bear  strongly 
upon  the  qnestion.  It  does  so  upon  the  effect  to  be  |£ivcQ  lo  tlia  words  'jointly  and 
Bcverally,'  as  used  in  the  body  of  theac  nates ;  bat  upon  a  particular  examination  of  the 
facts  of  that  case,  it  will  be  seen  thai  Iha  signatures  to  that  contract  were  by  the  indi- 
vidunl  names  of  those  who  were  alleged  to  have  acted  as  BKonts,  and  were  accompanied 
with  no  designation  of  any  agency  annexed  to  ibeir  names,  the  only  reference  to  any 
inch  agency  being  found,  if  anywhere,  in  the  body  of  Ihe  notes.'' 

(s)  In  Frescott  c.  Flinn.  9  Bing.  19,  where  it  appeared  that  the  defendants'  conSdeii' 
tinl  clerk  had  been  accustomed  to  draw  checks  for  them  ;  that  in  one  instance,  at  leoit, 
they  had  authorized  him  to  indorse ;  and  in  two  other  instances  had  received  money 
obtained  by  his  indorsements  in  their  name  ;  it  was  held,  that  a  jury  was  warranted  in 
inferring  that  the  clerk  had  a  gcTieral  authority  to  indorse.  Aud  sec  Trundy  u.  Faiiw, 
sa  Maine,  225.  In  Valentine  v.  Packer,  5  Pcnn.  State,  333,  in  an  action  on  a  note  of 
a  firm,  conducting  Iron-works,  signed  by  one  T.,  it  was  shown  that  T,  was  the  aon  of 
one  member  of  the  firm  and  nephew  of  two  others ;  thai  he  was  their  bookkeeper  and 
manager  at  the  time  the  note  was  given  ;  that  it  was  not  CDStomary  for  cleriis  io  give 
noles,  chough  one  witness  knew  of  its  being  done  by  T.  Ilrld,  that  this  ctidenco  was 
sufficient  to  entitle  the  plaintifTto  read  the  note  to  the  jury.  In  Paige  v.  Stone,  10  Met. 
160,  in  a  snit  against  two  principals  on  a  negotiable  note,  of  which  they  hod  do  knowl- 
cdjrc  before  action  hronght,  ^i-eo  in  their  names  by  their  agenl,  who  had  no  express 
authority,  nor  any  authority  by  necessary  implication  from  the  nature  of  his  business, 
to  give  such  note;  it  was  hrld,  that  evidence  of  the  agent's  having  given  two  similar 
notes,  to  the  lirst  of  which  one  only  of  the  prtneipals  afterwards  assented,  and  the  last 
of  which,  for  a  small  sum,  the  principals  directed  to  be  settled  after  they  were  smd 
upon  it,  «u  not  soflldent  to  prove  the  authority  of  the  agent  to  bind  Ctaem  by  tba  thM 
not«.    S«e  Odiome  v.  Maxcy,  13  Man.  ITS.  13  Moss.  39. 
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as  his  agent,  if,  in  tlie  first  place,  he  has  actually  authorized  the 
act,  or  if,  in  the  second  place,  he  has  autliorized  those  with  whom 
the  agent  dealt  on  his  behalf  to  believe,  as  fair  and  reasonable 
men,  that  the  authority  had  been  actually  given.  On  this  last' 
ground,  where  an  acceptor's  defence  was,  that  the  drawer  had 
forged  the  acceptor's  signature,  evidence  that  the  defendant  had 
previously  paid  such  acceptances  was  held  to  be  proof  of  liiB  au- 
thority to  the  drawer  to  accept  for  him.(f) 

A  ratification  of  an  act  has,  in  general,  the  same  effect  as 
a  previous  authority ;  (u)  and  this  ratification  may  be  by  parol 
only.  And  it  is  an  almost  universal  rule,  that  the  ratification 
must  be  made  with  a  full  knowledge  on  the  part  of  the  principal 
of  the  facts  affecting  his  rights.(i;)  And  if  a  person  does  an  act 
purporting  to  act  as  agent  for  another,  a  tliird  person  cannot 
ailerwards  adopt  that  act,  and  make  tlie  person  who  did  it  liis 
a^nt.(u')  Nor  will  any  ratification,  liowever  effectual  to  bind 
the  principal,  discharge  the  liability  of  tlie  agent,  if  he  had  not 
authority  to  represent  the  principal  when  he  did  so.(a;)    It  is, 


(()  Barber  p.  Oingell,  3  Eep.  flO.  In  Cash  v.  Taylor,  Lloyd  &  W.  Mere.  Cm.  178, 
io  ui  ncdon  agftinst  tha  acceptor  of  a  bill  of  exchange,  i[  appeared  tliat  the  ae- 
eaplance  was  not  in  the  handwriting  of  the  defendani  himself,  but  iQ  thai  of  a  brolher- 
in-lav  of  hia,  named  Alfred  Tallcnt;  that  other  bills,  accepted  by  Tallenc  \n  the 
defendant*!  name,  hod  been  paid  by  him ;  and  that  a  letter  hod  been  written  by  the 
defendant's  aathority,  before  tbo  date  of  the  bill  snod  npoo,  to  tho  holder  of  another 
limilar  bill,  who  wna  pressing  the  defendant  for  payment ;  in  which  letter  it  was  stated 
diat  the  defendant  had  long  been  in  the  habit  of  indorblug  hilts  for  Tallont,  and  llinl 
he  had  given  that  person  authority  to  act  generally  for  him  in  iiia  dealings  with  London 
hoiues ;  and  that  he,  tlis  defendant,  would  lliercfora  of  coarse  take  up  the  bill  which 
was  the  subject  of  t)ie  letter,  if  the  holder  enforced  payment  of  it.  But  it  also  appeared 
that  the  plaintiff  hod  not  had  any  communication  with,  or  knowledge  of,  the  defendant, 
and  waa  not  aware  that  any  other  bills  had  been  accc|)ied  for  him  by  A,  Tallent,  It 
was  kdd.  that  the  defendant  was  not  liable.  The  court  said:  "The  plaintiff  knew 
nothing  of  the  letter  given  in  evidence,  or  of  the  aeeeptanee  of  similar  bilEii  for  the 
ddbndant  by  Tallent ;  he  did  not,  therefore,  tolte  the  bill  in  question  on  the  faith  of 
Tallenc's  aathority  to  accept.  That  being  bo,  he  was  bound  to  make  out  that  Tallent 
bid  either  a  general  anihority  to  accept,  snbEisting  unrevoked  at  tho  time  of  this  accept- 
ance, or  a  particular  nolhority  to  accept  the  bill  in  question.  It  is  not  contended  thai 
there  wai  any  proof  of  the  tatter ;  and  the  letter  furnished  no  proof  of  a  gencnti  au- 
thority: it  cannot  be  (stried  beyond  the  paiticulnr  bill  to  which  it  refbned."  Sea 
'Jewellyn  v.  Winckworth,  13  M.  £  W.  598. 

(h]  BimlowD.  Denison,  S3  Vt.  S64. 

(p)  Nison  0.  Palmer,  4  Seid.  398 ;  Fletcher  p.  Dysan,  9  B.  Hon.  418. 

(a>)  See  Wilson  v.  Tnmman,  6  IMan.  &  G.  S38. 

(x)  Rossiter  v.  Rossiler,  S  Wend.  494. 
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however,  (^eiieially  true,  that  if  the  principal  is  bound,  the  agent 
i.  not.(s) 

It  is  a  general  rule,  in  regard  to  simple  coutracta,  that  parol 
'  evidence  may  b)  received  to  make  unnamed  principals  liable, 
or  to  gite  them  the  benefit  of  the  contract;  for  this  leaves 
tiie  actual  party  liable  as  before,  and  therefore  cannot  be  con- 
sidered as  varying  the  contract.  But  such  evidence  cannot  be 
received  to  discharge  the  actual  signer  on  the  ground  of  his 
agency,  for  this  vrould  be  to  vary  the  coutraet.(s)  In  reference 
to  negotiable  paper,  however,  tlie  rule,  as  we  have  seen,  is 
more  strict.  For  parol  evidence  is  not  admissible,  either  to 
discharge  an  actual  signer,  or  to  charge  one  whose  name  does 
not  appear  on  the  instrument,  (a)  The  reason  for  this  is,  that, 
from  the  nature  and  purpose  of  negotiable  paper,  no  person 
should  be  held  as  a  party  to  it  whoso  name  is  not  written 
upon  it,  as  such  paper  ought  to  contain  in  itself  all  its  own 
evidence,  and  thus  he  independent  of  extrinsic  proof. 

One  who  puts  bb  name  on  negotiable  paper  will  be  liable 
personally,  as  we  have  seen,  altliough  he  acts  as  agent,  unless 
tie  says  so,  and  says  also  who  his  principal  is ;  titat  is,  unless 
he  uses  some  expression  equivalent,  to  use  Lord  Elle/iborouffh'a 
language,  to  "  I  am  the  mere  scribe."  For  if  tlie  consti-uction 
may  fairly  be,  that  while  he  acts  officially,  or  at  the  request 
of  others,  or  for  the  benefit  of  others,  yet  what  he  does  is  still 
his  own  act,  it  will  be  so  interpreted.  Thus,  if  a  bill  dh^ct 
the  proceeds  to  be  placed  "  to  the  account  of  the  Durham 
Bank,  as  advised,"(6)  or  where  the  drawee  is  called  "  cashier " 


(y)  Mnnn  v.  Chuidler,  S  Hws.  ass ;  Shelton  v.  Darling,  9  Coon.  43S. 

(z)  See  1  Parsons  on  Cool.  48,  note  a. 

(a)  See  ivpra,  p.  93,  HOW  h  ;  p*r  Metealf,  J.,  in  Fuller  v.  Hooper,  3  Gray,  334. 

{h)  Id  Lcndbiticr  v.  Futqw,  S  M.  £  S.  34S,  an  agent  of  tb«  Durham  Bank,  U 
whom  the  plainliff  sent  A  sam  of  monej,  in  order  to  procure  a  bill  upon  London, 
drew  a  bill  in  hia  own  name  for  the  amoanC,  and  Beat  it  to  the  plaintifT;  il  was  hM, 
that  the  ogcnl  was  liablo  aa  drawer,  although  the  plaintifT  knew  that  he  was  agent, 
and  supposed  that  the  hill  was  drawn  by  him  aa  auch  and  on  acronnt  of  the  Durbam 
Bank,  to  which  the  a[;cnt  paid  over  the  money.  Lord  Ellentornugh  said  ;  "  Is  it  net 
an  nnivcraal  rale,  ihat  a  man  who  puta  hia  name  to  a  bill  of  exehan^  tbeteby 
makes  himself  personally  liable,  anlcas  he  slates  upon  the  fact  of  the  bill  that  he 
tnhseribes  it  Jar  another,  or  by  procuration  of  another,  whinh  are  words  of  eiclu- 
tion?  Unless  he  says  plainly,  '  I  am  the  mere  scribe.'  he  becomes  liable.  I^ow, 
in  the  present  case,  although  the  plaintiff  knew  the  defendant  to  be  agent  to  the 
Darliam  Bank,  he  might  not  know  bat  that  he  meant  (o  offer  hia  own  rcsponaibilitf. 
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of  a  certaui  company,  and  direction  is  given  tliat  the  mouej 
bo  placed  to  the  acconut  of  that  company,  and  tlio  hill  is  ac- 
cepted by  the  drawee  by  direction  of  the  company,  the  drawee 
is  still  personally  held.(c)  Nor  does  it  generally  seem  to  make 
any  difleronce  that  the  agency  was  actually  known  to  tlie  parties 
who  hold  the  agent  liable. 

The  pecwliar  character  of  negotiable  paper  has  induced  courts 
to  enforce  the  liability  of  an  agent  somewhat  strictly ;  as  if 
a  broker,  who  sells  goods  for  an  owner,  draws  on  the  buyer 
in  favor  of  the  owner,  if  this  bill  be  dishonored,  it  has  been 
held  tliat  the  owner  may  sue  the  broker  on  it,  as  drawer  ;(d) 
and  generally,  it  seems,  an  agent  who  draws  in  fevor  of  his 
principal,  and  directs  the  money  to  be  put  to  the  debit  of  his 
principal,  will  nevertheless  bo  held  personally  liable  to  his  prin- 
cipal, unless  he  protects  himself  by  appropriate  and  definite 
e.(e) 


Every  pcnoD,  it  ii  to  be  presumed,  who  takes  a  bill  of  the  drawer,  expects  [hat  hia 
rcdponsibiiitf  ts  to  be  pledged  to  its  beiug  accepted.  Giving  full  ciTeut  to  the  circam- 
nance  that  the  plaintiff  knew  the  defendiint  10  bo  aj^nt,  Btiil  tho  dcFcndimt  is  liable, 
like  anr  other  drawer  who  pats  Ilia  name  iq  a  bill  witbunc  demoting  that  he  does  it  in 
tho  character  of  procurator.  Tbo  defendant  has  not  so  done,  and  therefore  baa  made 
himself  liuble.  1  do  not  aay  whetlier  an  aclioo  would  lie  ngaioat  the  Durham  Bank, 
bocauac,  considenng  it  in  either  waf,  it  would  not,  aa  it  seems  to  mo,  affect  the  liabilii; 
of  tho  defi'ndant."  Hotmyd,  J.  laid  :  "  I  apprehend  that  no  action  would  lie  on  tlie  bill, 
except  ai^insc  those  who  ate  the  parties  lo  it."  In  Sowerby  n.  Batcher,  2  Cromp.  & 
U.  368,  a  broker  at  N.  shipped  a  car^  of  coals,  and  drew  a  bill  of  exchanfce  oa  the 
eoDulKnees  in  favor  of  tho  vendors.  The  bill  being  returned  by  the  drawees  in  conse- 
quenco  of  the  ehortnees  of  the  dale,  the  vetidon,  by  the  direction  of  the  broker,  drew 
another  bill  at  a  longer  date.  It  wbjj  taken  lo  the  broker's  couminK-housu  fur  sli^nature, 
but  the  broker  having;  left  N.  in  consequence  of  embarraasmentd,  the  defendHnl,  his 
brother,  who  had  come  there  to  investigate  his  affaire,  at  the  rcqucat  of  the  vendon  and 
br  (heir  convenience,  signed  die  second  bill  generally.  lidd,  ttiat  he  whs  penonally 
liable  on  the  bill.  It  waa  objecied  far  the  defendant,  that  he  did  not  profess  to  act,  nor 
rauld  be  mated,  as  an  agent ;  and  that  tho  bill,  as  lo  him,  was  without  couaidc ration. 
We  think  there  was  much  force  in  the  objectioo.  See  further,  Beckham  v.  Drake,  9 
U  &  W.  79;  Beckham  c.  Knight,  t  Man.  &  G.  T38. 

(e)  Thomas  r.  Bishop,  i  atn.  SSS. 

Id]  Jja  Fevre  c  Lloyd,  S  Taunc  T49.  In  this  cme  the  coart  said :  "  The  broker  by 
giving  this  hill  put  na  end  to  all  doubt  us  to  the  buyer's  responsibility.  The  vendors, 
ipoD  receiving  it,  in  consequence  of  Iheir  good  upinion  of  Uoi/d,  dismiss  fifrn  their 
minds  all  care  about  the  solvency  of  the  purchaser." 

l<)  In  Goapy  v.  Haiden,  7  Taunt,  159,  it  was  held  that  an  agent  purcliasing  for- 
eign bills  for  hia  principal,  and  indorsing  them  lo  him,  without  qualification,  is  liable 
to  his  principal  on  his  iodocscmetit,  however  small  be  the  commisEion  which  ho  gnia 
apon  the  purchase      And  Dallat,  3.  aaid:    "The  defendants  mi|;ht  have  specially 
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It  Eliotild  be  remarked,  however,  that  the  soundaess  of  these 
decisions  has  been  questioned,  and  it  would  seem  with  some 
roasou.  Mr.  Ciiitty  says :  "  These  decisions,  subjecting  an  agent 
to  personal  liability,  as  regards  third  persons,  ignorant  of  tlie 
circumstances  under  which  the  agent  became  a  party,  are 
consistent  with  the  other  principles  of  law  applicable  to  tliese 
instruments.  But  it  seems  questionable  whether  even  at  law 
it  is  correct  to  allow  an  employer  to  recover  from  his  agent 
under  such  circumstances,  because  in  general,  between  original 
parties,  it  may  bo  shown  aa  a  good  defence  at  law,  that  the 
bill  was  drawn,  accepted,  or  indorsed  for  the  plaintiff's  accom- 
modation, or  for  a  purpose  or  consideration  which  has  failed 
or  been  satisfied ;  and  to  allow  such  a  principal  to  recover  at 
law  against  his  agent,  is  only  to  compel  the  latter  to  resort 
to  a  court  of  equity  for  relief,  wliicli  might  just  as  well  bo 
afforded  at  law,  and  a  court  of  equity  will  certainly  afford 
relief."(/)  This  reasoning  lias  been  adopted  in  Pennsylvania, 
and  the  authority  of  the  English  decisions  to  tlie  contrary  en- 
tirely repudiated.  It  is  there  held  that  a  factor  wlio  remits 
a  bill  to  his  principal  in  payment  of  goods  sold  on  his  account, 
and  indorses  the  bill,  does  not  thereby  become  personally  re- 
sponsible to  his  principal,  if  he  receives  no  consideration  for 
guaranteeing,  and  docs  not  expressly  undertake  to  do  BO.(g') 


indoned  thU  bill  nim  rewuri,  if  they  had  thought  flt  ao  Co  do,  bat  the/  have  not  done 
it"    And  sen  Simpson  v.  Swan,  3  Camp.  391  ;  Heabach  b.  Mollmann,  a  Ducr,  397. 

(/)  Chilly  on  Billi,  »th  ed.,  p.  34.  The  learned  author  ciles  in  enpporC  of  thi* 
propositian,  Kidwn  o.  Dilwarlh.  5  Price,  SG-t,  aiid  Kk  parte  RohinsoTi,  1  Back,  113. 
Id  the  former  case,  a  solicitor,  who  veai  employed  by  aa  adminisiralor  in  getting  in 
debU  due  to  the  eetuo  of  the  intestate,  having  received  moncj  in  the  course  of  hii 
agency,  which  it  was  his  duty,  according  to  his  instmclione,  to  remit  lo  his  employer, 
procured  for  (hat  purpose  a  banker's  bill,  which  was  accidentally  drawn  in  hie  fayor,  m 
that  it  became  necessary  that  he  should  Indorse  it,  and  he  did  bo.  Hdd,  that  a  court 
of  eqaiiy  would  restrain  an  aciioD  commenced  against  him  on  such  indorsement, 
whether  brought  by  the  immediate  indorsee,  or  by  any  other  peiBon  who  had  notice  <rf 
(he  facts.  In  Ex  parte  Robinson,  it  was  held,  that  when  a  person  employed  to  get  a 
bill  disconntcd,  being  unable  to  effect  it  without  indoraing  it.  (hercfore  indorsed  it  in 
his  own  nnme,  ho  was  entitled  to  be  indemnified  bj  his  employer,  though  (he  name  of 
the  latter  was  not  on  the  bill. 

(V)  Mcdianics'  Bunk  i:  Eurp,  4  Rawle,  3B4,  3SB;  Sharp  u.  Emmet,  5  Whsrt  288, 
hi  the  Insl  case,  Sa>iraiit,  3.  said  :  "  Formerly  there  seems  (o  have  been  in  the  law  mar 
rhsnt  a  severe  nod  inflexible  rule  applied,  (hat  whenever  an  a^nt  or  factor  indoised  ■ 
bill,  he  WHS  liable  on  his  indorsement,  unless  he  took  care  at  the  lime  to  limit  his  tr- 
sponsibilily,  by  stating  that  it  was  'suns  rtcours,'  or  by  procnration,  or  some  similar 
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Iq  a  case  in  the  House  of  Lords,  on  appeal  from  ScoUaiid, 
where  a  factor,  under  a  del  credere  commissioii.  Bold  goodg 
and  took  accepted  bills  from  tlie  purchasers,  which  ha  ex 
changed  for  a  bill  on  London,  payable  to  his  own  order ;  and 
tliis  last  he  indorsed  and  transmitted  to  his  principal ;  it  was 
held  that  the  factor  was  answerable  for  tlie  amount  of  the  bill, 
"being  personally  liable,  under  his  commission  del  credere,  to 
satisfy  his  principal  the  price  of  the  goods  sold."(A) 

Au  agent  is  personally  liable  on  the  contract  he  makes,  if 
he  makes  himself  so  expressly,  or  if  he  transcends  his  aiit)ior> 
ity,  or  if  lie  departs  from  its  terms  and  directions,  or  if  he 
conceals  his  character  of  agent,  or  if  he  purposely  conceals 
the  name  of  his  principal,  or,  perhaps,  if  he  does  not  actually 
state  the  name  of  liis  principal ;  and  tliese  general  principles 
would  no  doubt  apply  to  the  acts  of  an  i^nt  in  relation  to 
negotiable  paper.  It  is  expressly  held,  that  the  rule  which 
denies  to  an  agent  generally  the  power  of  delegating  his  au- 
thority to  another  applies  to  promissory  notes. (i)  But  this 
rule  must  be  understood  with  proper  limitations.  An  agent 
cannot  delegate  any  portion  of  his  power  requiring  the  exercise 
of  discretion  and  judgment;  but  it  is  otherwise  as  to  powers 
or  duiies  merely  mochanical  in  their  nature.  Therefore,  if 
an  agent  be  empowered  to  bind  his  principal  by  an  accom- 
modation acceptance,  he  may  direct  another  to  write  it,  ha^g 
first   determined  the  propriety  of  tlie  act  himself;  and  it  will 

mode.  The  aalhorides  cited  by  Mr.  Juslirs  Rogers,  ia  Mechanics'  Bank  i'.  Earp,  and 
those  refened  to  in  iJie  nrgiimcnl  here,  sufGcitntly  show  [)ils.  But  it  ia  equally  certBin, 
that  in  more  trodern  times  the  severity  of  this  rule  has  bean  relaxed ;  and  it  is  now 
heM,  that  bemcen  the  agent  and  the  principnl,  the  agetit  trmilting  a  bill  for  payment 
with  his  iudoracrocnt  is  not  obliged,  in  order  to  exempt  liimBelf.  to  do  so  in  exproM 
tcmig  on  the  face  of  the  iudorsemcnt.  Siiuh  a  leatrictton  is  objectionable  in  many  in- 
stances, as  calculated  to  Chroiv  a  doaht  orcr  the  rcspoTisibllity  of  the  prior  parties,  and 
to  discredit  tbcm  with  those  who  may  see  the  indorsement  Tbe  rule  is,  that  the  itl- 
Uoreementof  thefiictor  mnsl  boconstrned  by  the  circunistances  under  which  it  is  made; 
and  DDleis  there  be  samcthmj;  to  show  that  in  indorsing  be  intended  to  render  himself 
peraonaliy  liable,  or  that  he  ivas  bound  to  do  so,  it  ought  not  to  be  so  iDttmded.  A 
bdor  remitting  a  bill  lo  hit  principal  in  payment  of  goods  sold  on  his  account,  and 
nxtiviutf  no  consideration  for  guaranteeing  the  bill,  nor  nndertakiog  to  do  so,  is  not 
personally  reapotuible  merely  on  his  indorsement  " 

Ih)  Mackeniie  f.  Scott,  6  Bro,  P.  C.  SflO.  But  see  as  to  this  case,  Shaip  v.  Emmet, 
eym ;  LoTerick  v.  Meigg,  1  Cowen,  645. 

{i)  Emerson  v.  Providence  Hat  Maoufoctaring  Co.,  IS  HlM.  287;  Brewster  v.  Ho- 
mn,  IS  Pick.  302. 
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bind  the  principal,  it  seems,  altliough  it  names  ttie  delegate, 
aiid  not  tlie  agent,  as  the  one  exorcising  the  power.(_;')  Nor 
d:)cs  the  rule,  it  seems,  apply  to  a  partner.(ft) 

A  general  authority  to  transact  busiiiess,  even  if  it  be  ex- 
pressed in  words  of  very  wide  meaning,  will  not  be  held  to 
iuclude  the  power  of  making  the  principal  a  party  to  nego- 
tiable paper.  Therefore,  a  power  given  to  a  copartner,  upon 
tlie  dissolution  of  the  firm,  to  receive  all  debts  owing  to,  and 
pay  those  owing  from,  the  late  partnership,  does  not,  it  has 
been  held,  autliorize  him  to  indorse  a  bill  of  exchange  in  the 
name  of  the  partnership,  though  drawn  by  him  in  that  name, 
and  accepted  by  a  debtor  of  the  partnei-sliip  after  the  disso- 
lution.(^)  And  a  power  of  attorney  ^veu  by  an  executrix, 
to  act  for  her  generally  as  executrix,  does  not  authorize  the 
accepting  of  hills  of  exchange  in  her  behalf,  though  for  debts 
due  from  her  testator. (??i)  So  if  full  authority  bo  given  to 
an  attorney  to  ask,  demand,  and  receive  all  money  that  may 
become  due  to  the  principal  on  any  account  whatsoever,  and 
to  "  transact  all  business,"  tliis  will  not  authorize  tlie  attorney 
to  indorse  bills  received  iu  paymeut.(rt)  So  a  power  of  attor- 
ney authorizing  an  agent  to  demand,  sue  for,  recover,  and 
receive,  by  all  lawful  ways  and  means  whatsoever,  all  moneys, 
debts,  and  dues  whatsoever,  and  to  give  sufficient  dischai^s, 
doee  not  authorize  him  to  indoi'se  bills  for  liis  principal. (o) 

Where  a  power  of  attorney  gave  the  agent  full  powers  as  to 
the  management  of  certain  specified  real  property,  with  general 


(j)  CoiDmercikl  Bank  v.  Norton,  1  Hill,  SOI.    And  see  ante,  p.  84,  nolo  r. 

(jtj  Tillicr  u.  Whitehead,  1  Dallug,  2G9.  In  this  case  il  \ia»  resolved,  "  that  one  of 
two  partners  rany  g:ire  on  authority  to  a  clerk  under  the  lirni  of  tho  house ;  sad  thst 
the  clGtk  msj,  in  Fonseqaence  thereof,  accept  bills,  and  sign  or  indorse  notes,  in  the 
name  of  the  company.  And  it  was  eaiU  by  M'Kean,  C.  J.,  that  Ihia  aae  conid  not  be 
properly  compared  with  the  oasc  of  an  stiorucy  williont  power  of  Etibstitution  ;  for  the 
attorney  cannot  exceed  the  letter  of  his  anthorily,  bein|;  nothing  more  than  an  ageul 
himself.  But  Each  psrtner  is  a  prinripsl ;  and  it  is  implied  in  the  very  nature  of  their 
connection,  ttiat  each  has  a  right  to  depute  and  appoint  a  clerk  lo  act  for  both,  In  mat 
ters  relative  to  their  joint  interest." 

(J)  Kilgonro.  Finlyaon,  I  H.  Bl.  165,    Beeposl,  pp.  U4-UT. 

jn)  Gardner  v.  Baillie,  6  T.  B.  591,  ovemiling  Howatd  v.  Baillie,  %  U.  BL  618,  M 

(r)  Hogg  V.  Snaith,  I  Tannt.  34T ;  Ha/  v.  Goldsmid,  a  J.  P.  Bmith,  79,  cited  also 
in  Hogg  V.  Snaith,  I  Taunt  347. 

(o)  Murray  e.  East  India  Co.,  S  B.  &  Aid.  204. 
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words  extending  those  powers  to  all  the  property  of  the  prmcipal  ' 
of  every  description,  and,  in  conclusion,  authorized  the  ageot  tu 
do  all  lawful  acts  concerning  all  the  principal's  business  and 
affiurs,  of  what  nature  or  kind  soever,  it  was  held  that  tliis  did 
not  autliorize  the  agent  to  indorse  bills  of  exchange  in  the  name 
of  tlie  principal. (p)  But  where  A,  the  proprietor  of  a  cotton 
factory,  gave  a  letter  of  attorney  to  B,  conferring  on  him  the 
^ency  of  the  factory  for  five  years,  empowering  him  to  purchaee 
any  articles  for  tlie  use  of  tlie  factory,  and  engaging  to  become 
responsible  for  all  contracts  entered  into  by  him  in  tlie  capacity 
of  agent,  for  machinery  and  cotton  for  the  use  of  the  factory  ;  it 
was  held,  that  A  was  liable  on  a  promissory  note  given  by  E,  as 
the  agent  of  A,  and  in  his  name,  for  money  borrowed  by  the  for- 
mer, witbin  tlie  term,  and  to  effect  tlie  object,  of  his  agency.  It 
may  be  found  difficult  to  reconcile  this  decision  with  the  current 
of  authorities  upon  the  subject,  and  we  have  some  doubts  whether 
it  can  be  snpported.(9) 

So  carefully  is  this  authority  watched,  tliat,  where  power  ia 
^ven  to  do  some  tilings  with  regard  to  promissory  notes  or 
bills,  it  cannot  be  enlarged  by  construction  to  do  other,  though 
Bomewliat  similar,  things.  Tlius,  the  authority  to  draw  is  not, 
of  itself,  an  authority  to  indorse  bills ;  (r)  nor  would  it  be  to 
accept  them,(s)  And  an  authority  to  draw,  indorse,  or  accept 
for  a  party,  does  not  permit  the  agent  to  bind  his  principal 
together  with  others  as  copartners ;  (2)  nor  to  put  his  name  to. 
mere  accommodation  paper  for  otlier  parties.(u}     The  presump- 


(p)  Esdaile  r.  La  Nauie,  1  Tounge  &  C ,  Exch.  394. 

\g}  FrtHt  V.  Wood.  2  Conn.  23. 

(r)  Robinson  B  Yarrov,  T  Tsnnt  iSi;  Mumtj  c.  Etut  India  Co.,  5  B.  &  Aid.  SM ; 
PrwcOB  r.  FlLnn,  9  Bir({.  19. 

(()  Altwood  V.  Kaaaiagi,  7  B.  &  C.  278,  1  Man.  &  R.  66. 

(()  Altwood  V.  Munninga,  7  B.  &  C.  278,  L  Hui.  &  R.  66.  And  see  Stainback  e. 
lUkd,  II  QiBLSBI. 

(u)  Wallace  v.  Bntncli  Bank,  I  Ala.  365.  Ia  this  caee  it  was  held  that  an  attomoy, 
"irilh  full  power  and  aathority,  for  me,  and  in  mj  name,  to  draw  or  to  indorae  prom' 
iimrj  notes,  to  accept,  draw,  or  indorse  bills  of  exchange,"  lias  no  authority  la  draw 
or  indorse  notes  far  the  mere  Rccommodalion  of  third  persona.  So  a  power  of  attoi^ 
twf,  "  in  mj  name  and  behalf  to  sign  and  indorse  notes  pnjaMc  and  m^gotiablo  at  the 
branch  banic,"  St:.  "  as  well  for  diacoant  as  eollection,  and  to  check  all  money  whith 
may  ho  deposited  therein  to  my  credit,  from  time  lo  time,  antil  this  anthority  is  re- 
nikcd,"  was  held  not  to  anthotiza  an  original  indorsement  us  security  for  a  third  per- 
•ML    Nichols  v.  State  Bank,  3  Torg.  107 ;  Nichol  r.  Green,  Peck,  2B3.     But  whore 
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tioii  of  the  lav  limits  such  autliority  to  the  acting  ia  the  prin- 
cipal's own  busiiiess,  and  for  his  own  benefit. (t?)  But  If  an 
agent  be  autliorized  generalli/  to  execute  notes  in  the  name 
and  for  tlie  beuellt  of  his  principal,  and  he  executes  notes  in 
his  principal's  name  for  the  fraudulent  purpose  of  raising  mon- 
ey for  his  own  use,  sucli  notes  will,  nevertheless,  be  binding 
upon  the  principal,  in  the  hands  of  a  bona  Jide  bolder.(w) 


K  wiincaa  lealilied  th&t  he  v/aa  the  eeaenl  agent  of  u  firm,  incru^tvd  with  tbo  Eole 
charge  of  IheLr  busine^Sf  and  that  as  Buch  he  had  h&m  m  the  habit  of  drawing  draf[fl 
and  mEdiing  notes  and  iodnraeiaentd  fur  them,  thia  was  held  sufficient  to  go  to  the  jarj 
as  a  ground  for  inferring  that  he  had  autliority  to  bind  hU  prinvipala  by  au  accommo- 
dation  acceptance,  thongh  the  power  conferred  on  him  by  the  atticles  oF  cupartnernhip 
did  not  extend  so  far,  and  he  had  never  attempted  to  bind  the  firm  in  Ibat  \ny.  Com- 
mercinl  Bank  v.  Norton,  I  Hill,  Ml. 

(u)  North  River  Bank  n.  Aymar,  3  Hill,  S62 ;  Stainbark  v.  Read,  1 1  Grot  S81  ; 
Stoinor  o.  Tyacn,  3  Hill,  279  ;  Suinback  v.  Bank  of  Virginia,  1 1  Grac  !69.  But  sM 
Bank  of  Bengal  b.  Macleod,  7  Moore,  F.  C.  3i ;  Bank  of  Bengal  n,  Fagan,  7  Moore, 
P.  C.  6i. 

(hi)  North  River  Bank  i:.  Ajrmar,  3  Hill,  Ml.  In  this  case,  P.  gave  J.  a  letter  of 
attorney  autlioriiing  the  latter,  among  otlicr  tilings,  to  draw  and  indorse  notes  in  tho 
name  and  for  the  benefit  of  the  former;  and  the  letter  naa  deposited  with  a  bank, 
tlirough  which  it  was  expected  some  of  the  business  wonld  bo  done.  Varioua  notei 
and  indoraemente  were  subsequently  made  by  J. ;  all  of  wbicb  purported  on  their  bca 
to  have  been  executed  Ibr  P.  in  conformity  with,  and  in  pursnanca  of,  the  letter  of 
attorney.  In  truth,  however,  the  notes  had  nn  coniicciion  with  P.'s  business,  but  were 
given  for  the  accommodation  of  third  pereotis,  who  indorsed  them  to  the  bank  in  which 
the  letter  of  attorney  had  been  deposited  ;  the  latter  receiving  ihem  in  the  reguliir 
coarse  of  busineas,  without  notice,  and  for  a  valuable  conaidcrution.  Htld,  that  P.  huh 
liable  to  the  bank  on  the  notes  ;  ihoagh  as  between  him  and  J.  they  were  anaalborized 
and  fraudulent.  Ndaoa,  C.  J.  dissented.  The  judgment  in  this  case  is  said  to  have 
been  afterwards  reversed  in  the  Court  of  Errors.  Bnt  we  tliink  the  decision  of  (be 
Supreme  Court  waa  correct  See  the  otHcrvaliona  of  Comtlock,  J.,  in  Mcchnnics'  Bank 
p.  New  Tork  &  New  Haven  Railroad  Company,  3  Kern.  633,  H  ug.  In  Bank  of 
Bengal  u.  Macleod,  7  Moore,  P.  C.  35,  and  Bank  of  Bengal  i>.  Fugan,  7  Moore,  P.  a 
41,  the  payee  of  promissory  notes  of  the  East  India  Company,  by  a  power  of  attorney, 
antlioriied  his  agents  at  Caiculta  to  '.'  sell,  indorse,  and  assign  "  the  notes.  The  agents, 
in  th^  character  of  private  bankers,  borrowed  money  of  the  Bank  of  Bengal,  offering, 
as  security,  these  promisioty  notes.  The  bank  made  the  advance,  and  ibo  agents  in- 
dorsed the  notes,  in  the  name  of  their  principal,  and  deposited  tiiem  witb  the  bank,  bj 
way  of  collateral  gccorily  for  their  personal  liability ;  at  the  same  time  authorizing  tlw 
bank,  in  default  of  payment,  to  sell  the  notes  in  reimbursement  of  the  advances.  Eeid, 
that  the  indorsement  of  the  notes  by  the  agents  of  the  payee  to  the  bank  was  within  the 
scope  of  the  authority  giren  to  them  by  the  power  of  attorney.  Lord  Brougham  eaid  : 
"  It  is  said  that  the  indorsement  was  only  to  be  made  for  the  benefit  of  the  principal, 
and  not  for  the  purposes  of  the  agent.  We  do  not  see  how  this  very  materially  affect* 
the  case,  for  it  only  refers  to  the  use  to  be  made  of  the  funds  obtained  from  the  Indorse- 
ment, not  to  the  power ;  it  relates  to  the  purpose  of  the  execution,  not  to  the  liiniH  of 
the  power  ■'self;  and  thongh  the  indoraee's  title  must  depend  upon  the  authority  of  t4iB 
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Bat  the  principal  vould  not  be  held,  if  the  bolder  had  iictice 
or  kuowledge  of  the  fraud.(x) 

If  one  signs  his  name  to  a  bill  or  note,  leaving  a  blank  for  the 
eum,  and  intrusts  it  to  another,  tills  is  prima  facie  evidence  of 
authority ;  in  England,  to  Insert  any  sum  that  the  stamp  will 
cover,  and  for  any  purpose ;  and  in  this  country,  to  insert  an 
indefiuite  Eum.($)  As  between  the  immediate  parties,  and  all 
otliors  who  have  notice  of  any  limitation  in  tlie  autliority,  this 
presumption  may  be  rebutted  ;  (z)  but  as  to  bona  fide  purchasers 
without  notice,  it  is  conclusive.  And  it  is  immaterial  tliat  the 
holder  knew  that  the  note  was  signed  in  blank,  if  he  had  no 
notice  that  the  authority  to  fill  the  blank  was  limited  .(a)  Such 
a  blank  signature  is  a  letter  of  credit  for  au  indetinite  sum ;  it  is 


ialxtnet,  it  Mnnot  be  ntado  (o  depend  upon  tho  parposea  far  which  the  indoner  per- 
(brnu  hi)  act  under  the  power."  Jn  the  com  of  Exctieiigc  Bank  c  Monieath,  17Barb. 
171,  whore  an  agont,  who  derived  a  general  anthoritr  to  bind  hia  principal  bj  bills  and 
no(a  fitiiii  the  natare  aod  coaree  of  his  employment,  and  not  from  a  written  power, 
draw  a  bill  Id  the  name  of  his  principal  for  the  acrotnniodation  of  a  itiird  ponon,  il 
mi  hdd,  that  tbe  principal  woa  liable  upon  the  bill,  in  an  aclion  brought  b^  a  Ixmajidi 
bolder.  And  aee  Mann  v.  Kmg,  6  Uuaf.  438;  Stainback  u.  Bank  of  Virginia,  U  Gmt 
H9;  Stunback  c.  Read,  II  Grat.  381  ;  Newland  o.  Oaklej,  6  Yerg.  489, 

(k)  Stniner  f.  Tjaen,  8  Hill,  279.  In  this  case,  D.  exocDled  a  letter  of  attorney  «a- 
thoriiing  G.  to  draw  and  indorse  notes  for  and  in  the  nume  of  the  former.  Afierwardi 
0.,  being  a  tnember  of  a  firm  largely  indebted  to  the  plaintiff  and  nttcriy  insolvent, 
bat  vrith  which  D  had  no  connection,  applied  to  the  plaintiff  for  a  compromise,  and 
terms  were  agreed  □□  ',  whcrvnpon  Q.  mado  a  nota  in  D.'s  name,  payable  to  the  Arm. 
and  delirered  it  to  the  plaintiff  by  way  of  porfecting  tho  comproraiso.  Bdd,  in  an 
iciioD  agairut  D.,  that  the  plaintiff  conld  not  be  deemed  to  have  received  the  note  bmta 
fidt;  and  as  Q.  had  given  it  wilhont  anthority,  the  action  coald  not  be  maintained. 
So  in  Stainback  v.  Bank  of  Virginia,  II  Grat.  !69,  a  power  of  attorney  was  given  to 
•o  agent,  to  draw,  indorse,  or  accept  bills,  and  to  make  and  indorse  notes,  ncgotinble 
at  a  particular  bank,  in  the  name  of  the  principal.  Held,  that  a  pany  dealing  with  the 
igent,  with  knowledge  or  means  of  knowledge  that  under  snrh  power  ho  wa.H  indors- 
ing the  name  of  his  principal  tor  his  own  benefit,  was  not  entitled  to  recover  from  tho 
pfinripal ;  and  that  the  foci  that  the  altomey  wns  the  drawer  of  the  hill  npon  which  he 
indorsed  the  name  of  his  principal,  held  the  bill  at  the  time  it  was  discounted  by  the 
holder,  and  ^at  the  proceeds  were  passed  to  his  credit,  were  of  ihemsclvos  full  proi-f 
that  (he  attorney  was  acting  for  his  own  benefit,  and  not  that  of  his  principal.  And 
see  Stainback  s.  Head.  11  Orat.  asi. 

(.V)  Rnasel  p.  Langstaiiia,  a  Dongl.  BU ;  CoUia  v.  Emctt,  1  H.  Bl.  313;  Violelt  b. 
fatton,  5  Crvnch,  MS;   Michigan  Bank  v.  Eldred,  9Wallnce,  544. 

<i)  Hatch  p.  Scarlea,  2  Smalo  &  G.  147;  Johnson  v.  Bleailale,  1  Smedes  &  M.  17  i 
[[nnphill  u.  Rank  of  Alabama,  6  Smcdes  &  M.  44 ;  Goad  v.  Hnrt,  8  Smedes  &  M.  787 ; 
Hall  ».  Commonwealth  Bank,  5  Dana,  358. 

(a)  HantingtoD  v.  Branch  Bank,  3  Ala.  186;  Bnssel  *.  LangstalTe,  mpra.  Bat  see 
Hatch  1.  Searlss,  ni;>ra. 

Vou  I.  10 
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Baying  to  the  public,  "  Trust  A..  B.  to  an;  amount,  and  I  will  be 
liis  6ccurity."(fe)  Therefore  it  would  be  no  defence  against  a 
bona  Jide  holder  to  prove,  either  that  the  person  to  whom  the 
instrumeiit  was  intrusted  liad  no  autliority  at  all  to  fill  the 
blank  ;  or  tliat  his  authority  was  limited  to  a  certain  sum,  which 
he  had  exceeded  ;  (c)  or  that  he  was  only  authorized  to  use  the 
paper  for  a  particular  purpose,  and  had  fraudulently  converted 
it  to  a  different  purpose  ;  (c^)  or  that  he  was  only  autliorized  to  fill 

(6)  Per  Lord  ifantJidJ,  in  Russel  i>,  Langstnfle.  5upni. 

(c)  Thus,  in  FallertoD  t>.  Sturj^es,  i  Ohio  Smio,  M9,  P.  and  others,  snretiea  of  C, 
■igncd  an  inElrnmcDt  payable  lo  S  or  order,  in  blank  as  to  the  date,  amoant.  tind  tinu 
of  pajmcnl,  bpt  witli  a  privalo  sgrec meat  that  it  ehonld  not  be  filled  for  mora  th»n 
S  1,000  or  S  1,500,  and  dcliTtrcd  it  to  C,  the  principal,  to  procare  the  discount  Sub- 
■equently.  the  instrument  vas  presented  bj  C.  to  S.,  tiie  payee,  and  filled  up  and  di*- 
counted  for  the  BOm  of  i  10,000.  nelil,  that  one  who  iatrusta  hii  name  in  blanlc  to 
another  to  procure  a  diiconnt  is  liable  to  the  full  extent  to  which  such  other  may  ma 
fit  to  bind  liim.  when  the  paper  is  Inlicn  in  cood  ^ith,  itithoat  notice,  actual  or  con- 
strncdie,  that  the  authority  given  has  been  exceeded  ;  that  inch  sif-nature  in  blank 
has  the  effect  of  a  general  letter  of  credit;  and  the  rule  ii  founded  as  well  on  (hat 
general  principle,  which  casts  the  loss,  when  one  of  two  innocent  persona  mnal  safier, 
upon  him  who  has  put  it  in  the  power  of  another  to  do  the  injury ;  as  also  upon  lbs 
rul«,  in  the  law  of  a^cy,  which  makes  the  prinripal  liable  for  the  acts  of  bis  agent, 
in  violntion  of  hii  private  instructions,  when  he  has  held  the  agent  oat  as  possessing 
more  eninrgcd  unthorilj.  And  see,  to  the  same  effect,  Roberts  d.  Adams,  B  Fart.  Ala. 
19- ;  Herbert  v.  Hnie,  1  Ala.  IB;  Decatur  Bank  t..  Spence,  9  Ala.  800,  But  see 
infra,  p.  1 1 3,  notes  $  and  A. 

(if)  Putnam  v.  Suiliran,  i  Mass.  Vt,  is  an  important  and  leading  case  upon  this 
point.  That  was  an  action  by  indorsees  against  indoracrs  of  a  promissory  note.  It  ap- 
|ienred  that,  one  of  the  dcltrndants  being  abroad  in  Europe,  llie  other,  having  occasion  to 
make  a  journey  from  Bo*ion  to  Philadeljiliia,  Introwted  lo  a  clerk  of  the  house  sevenU 
papers,  indorsed  hy  the  firm  in  blank,  to  be  used  by  the  cierk  whca  money  was  to  be 
advnnred  on  the  sale  of  coods  hy  the  house  on  commission,  or  to  renew  the  notes  of  the 
hou^e  when  dne  at  the  banks.  Ho  was  directed  to  deliver  one  of  the  blanks  to  the 
promisor  upon  the  nolo  aacd  on  in  this  action,  lo  enable  him  to  renew  a  note  signed 
by  him.  then  in  the  bank,  of  which  the  house  were  indorscrs,  and  for  which  he  had 
nuiucstcd  a  hinnk  to  be  left  The  promisor  called  on  the  clerit  for  the  blank  indoi«e- 
meiit  left  for  him,  and  one  was  delivered  to  him  ;  afterwards,  pretending  that  by  some 
mistake  it  had  become  useless  to  him,  and  feigning  to  bum  in  the  clerk's  presence  the 
name  of  the  Hrm  indorsed,  ho  prornred  another  Mank.and,by  a  similar  pretension  and 
contrivance,  a  third  and  fourth,  [ho  last  of  which  was  in  fiict  osed  for  the  purpose  for 
which  the  house  had  directed  a  blank  indorsement  to  be  given  to  him.  He  had  used 
nne  of  the  prior  blanks  for  making  the  note  saeil  on  in  this  action  ;  which  had  been 
negotiated,  with  the  indorsement  remaining  in  blank,  to  the  plaindlTs.  Parions,  C.  J. 
said  :  "  It  is  objected  that  this  note  onghl  to  be  considered  as  a  forgery  nf  the  names  of 
the  indorsers  ;  heoouso  a  note  was  aflerwHrds  written  on  the  &co  of  the  paper  by  the 
promisor,  not  only  without  the  direction  or  consent  of  the  defendants,  but  against  theii 
rapivas  inslmetion  ;  and  therefore  it  was  a  false  and  fraudulent  alteration  of  n  rrit,ng. 
to  the  prejudice  of  the  iudotverf.     This  objection  would  hare  great  weig;hi,  if,  mhen  th< 
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the  blank  upon  a  certain  condition,  which  had  not  happoned  ;  {e) 
or  that  the  authority  was  limited  in  point  of  time,  and  that  the 
time  hod  expired. (/)  This  we  regard  as  the  settled  law  in  this 
country  ;  but  in  England,  according  to  some  recent  decisions,  it 

indoraen  pat  iho  name  of  tbe  firm  on  tbe  paper,  Ihey  hiid  noE  intended  thai  something 
•hould  arterwarda  be  writlen,  io  wMcb  the  name  should  applj  as  an  [ndormment ;  for 
then  (he  paper  vonld  have  been  delivered  OTer,  nn accompanied  b^  anj  tmal  or  con- 
fidence. If  ihe  clerk  liad  fniadalentl}',  and  Tor  his  own  benefit,  made  use  of  all  the 
indoraemcnra  for  making  promiasory  notes  to  charge  the  indoners,  wo  are  of  opinion 
ihal  Uiia  096,  Ihoagh  a  grosB  fraud,  wonld  not  be  in  law  a  Tori^rjr ;  but  a  breach  c^ 
tnut.  And  for  the  same  reason,  when  one  of  thoso  indonemenls  was  delivered  by  iha 
clerk,  who  had  the  cnstodj  of  them,  to  the  promisor,  who  by  falsa  prctencca  had 
obtnined  it,  the  fraadalent  nee  of  it  would  not  be  a  forgery  ;  because  it  was  dclirered 
with  the  intention  that  a  note  should  he  written  on  the  bee  uf  the  pnper  by  the  prom- 
isor, for  the  purpose  of  negotiating  it  a.i  indorsed  in  blank  by  the  hou^e.  And  we  mn«t 
consider  a  delivery  by  the  clerk,  who  was  intrnaied  with  a  power  of  u^ing  these  indorse- 
ments (although  his  discretion  was  confined)  as  a  delivery  by  one  of  the  house  i 
whether  he  was  deceived,  as  in  the  present  cose,  or  had  voluntarily  exceeded  his  direc- 
liOQ.  For  the  limitation  imposed  on-  his  discretion  was  not  known  to  any  ono  bat 
10  himself  and  to  ha  principals.  It  is  farther  objected,  that,  if  the  writing  of  this  oola 
ander  these  circnmsunces  is  not  a  forgery,  yet  it  is  sndi  a  fraud  as  will  discharge  the 
indorsen  sigainst  an  innorenl  indorsee.  The  counsel  for  the  defendanis  atzree  that 
generally  an  indorsement  dbtoined  by  fraud  shall  hold  the  indorsers  according  to  the 
terms  of  ic ;  but  they  make  a  distinellon  between  tbe  coses  where  tbe  indorser  through 
fraudulent  pretences  has  been  induced  to  indorse  the  noto  ho  is  called  on  to  pay,  and 
where  he  never  inunded  to  indorse  a  note  of  that  description,  but  a  different  note  and 
for  a  different  purpose.  Perhaps  there  may  bo  cases  ia  which  this  distinction  ought  to 
prevail.  As  if  a  blind  man  had  a  note  falsely  and  fraudulently  read  to  In'm,  and  he 
indorsed  it,  supposing  it  to  be  the  note  read  to  him.  Bat  we  an;  satisfied  that  an 
indoTwir  cannot  avail  hitnself  of  this  distinction,  bat  in  cases  where  he  is  not  chargeable 
with  any  laches  or  neglect,  or  misplaced  confidence  in  othcn.  Here,  one  of  two  inno- 
cent parties  most  sufier.  The  indorsees  confided  In  Ihe  signature  of  the  defendants, 
and  they  could  have  no  reason  to  suppose  that  it  had  been  improperly  obtained.  The 
note  was  openly  offered  to  the  plaintiffi  by  a  broker,  and  when  they  objected  on 
account  of  the  absence  of  both  (he  indorsers,  they  wei^  answered,  on  the  information  of 
Ihe  promisor,  whose  character  then  stood  fair,  that  blank  indoraements  had  been  left 
with  Uie  clerk,  end  that  the  indoraers  had  before  indorsed  a  number  of  notes  for  the 
same  person,  which  had  been  negotiated  by  a  broker.  On  the  other  hand,  the  loss  has 
been  occasioned  by  the  misplaced  conBdcnce  of  the  iodoraErs  in  a  cierk,  too  young  or 
loo  inexperienced  to  guard  agoinitt  the  arts  of.  the  promisor,"  And  see,  to  the  same 
eSeds,  Roberta  d.  Adams,  8  Port.  Ala.  297  ;  Herbert  v.  Huie.  1  Ala.  18  ;  Ilunlii^ton 
B.  Branch  Bank,  3  Ala   186  ;  Decatur  Bank  c.  Spcnce,  9  Ala.  BOO. 

(a)  But  see  jn/nt,  p.  1 13,  notes  g  and  h. 

(/)  Thus,  in  Montague  v.  Perkins,  C.  B.  ISftS,  22  Eng.  L.  &  Eq.  516,  it  was  Arfd, 
rhat  a  person,  by  giving  another  a  blank  acceplance,  makes  him,  as  to  third  parties,  hi* 
general  agent  to  fill  up  the  bill  to  the  extent  the  stamp  will  cover,  and  he  is  bound  by 
his  acceptance  in  the  hands  of  an  innocent  holder  for  value  ;  therefore,  to  an  action  by 
an  indorsee  for  value  without  notice  against  Ihe  acceptor,  it  is  no  defence  that  the  accep^ 
once  was  giren  ia  blank  M  the  drawer,  and  tluE  the  bill  was  not  filled  up  and  issued 
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is  not  SO  certain.  Thus,  it  has  been  directly  decided  there,  that 
if  the  authority  to  fill  the  blank  was  upon  a  couditiou,  which  has 
not  been  sadsfied,  this  will  be  a  complete  defence,  even  against 


until  an  anr«MOi)able  time  (twelve  year*]  after.  During  the  argument,  Creuunll,  J., 
intermpting  coamei,  Mid :  "  This  does  oot  differ  from  iha  case  of  a  mercbant  emploj- 
ing  an  agent  to  sell  a  cargo  of  cotton  for  him,  the  sgeat  being  held  ont  to  the  world  at 
having  a  general  Balharitf  (o  aell.  Hia  principal  may  Lave  given  him  private  instnic- 
tianii,  but  if,  ia  telling,  the  ngunt  violates  his  inBtracdocs,  his  principal  la  neverthcleai 
bonnd."  Jemit,  C-  J.,  in  delivering  hia  opinion,  said  :  "  It  U  edmitted  by  my  brother 
ChannfU,  that  the  giving  a  blank  acceplanco  ia  evidence  of  an  authority  lo  the  party  to 
whom  it  ia  given  to  Rll  np  the  bill  for  the  amount,  and  it  may  be  for  the  time,  to  which 
the  atsmp  extonda ;  but  he  contends  that  the  authority  so  given  ii  an  authority  to  fill 
it  up  witbin  a  reasonable  time,  and  that  as  the  authority  in  thia  caso  was  not  pursued 
in  that  respect,  the  party  giving  the  acceptance  is  not  liable.  I  lliiTik  that  is  not  the 
case  with  reference  to  the  rigiita  of  a  bona  Jide  holder  for  value.  The  rules  applicable 
to  the  question  of  authority  on  this  bill  of  exchange  do  not  difTer  from  those  which 
ought  to  govern  the  question,  if  it  arose  in  the  ordinary  cue  between  principal  and 
agent.  lu  the  case  of  a  blank  acceptance,  ■prima  facie  the  pcnon  giving  it  givca  the 
person  to  whom  it  is  given  an  opportnnily  to  fill  it  up  for  the  amount  and  for  the  time 
limited  by  the  stamp  laws.  As  between  those  two,  there  may  be  secret  stipulationa 
binding  apon  them,  bnt  not  binding  as  hetween  the  pablic  and  the  person  giving  tlio 
blank  acceptance.  As  said  by  Lord  EUaiboraigh,  in  Crnehley  i>.  Clarance,  2  Maulc  & 
8.  90,  the  defendant  has  chosen  lo  send  the  hill  into  the  worid  in  thai  form,  and  the 
world  ought  not  lo  be  deceived  by  his  acts.  How  does  this  differ  from  the  ordinary  case 
of  an  agent,  held  out  to  the  pablic  at  large  as  competent  to  contract  for  and  to  hind  hit 
prineipaH  The  agent  may  bate  secret  inBiructioni,  hut,  notwithstanding  he  devialea 
from  them,  the  principal  is  bound  by  his  acts.  So  here,  the  defendant,  when  he  put  the 
blank  acceptance  into  Swinhum's  hands,  gave  the  latter  power  to  issue  ic  as  if  he  had 
a  general  and  aalimilcd  aathority ;  and  the  defendant  most  be  bound  by  the  acts 
of  his  agent  to  whom  he  gave  this  power.  This  is  what  is  said  by  Lord  Mansfield,  in 
Russet  K.  Langstaffe,  that  an  indorsement  on  a  blank  note  is  a  leller  of  credit  for  an  in- 
definite sum.  The  cases  of  Temple  v.  Fallen,  8  Exch.  309.  and  Malhall  i>.  Neville,  g 
Exch.  391 ,  are  not  at  variance  with  this.  For  these  reasons,  I  am  of  opinion  that  the 
mle  mnst  be  absolute  to  enter  the  verdii^  for  the  plaintiff."  Mai4e,  i.\  "I  think  so 
too.  The  defendant,  when  he  wrote  hia  name  in  blank  and  issued  this  acceptance,  must 
have  known,  what  wns  obvious  to  anybody,  thai  he  put  it  in  the  power  of  any  person 
to  whom  he  gave  it  to  till  it  up.  and  pass  him  off  as  having  flccepied  the  bill  for  any 
amoant  at  any  time  warranted  by  the  stamp.  Ho  must  bo  taken  to  have  intended  the 
natural  consequence  of  his  act  If  this  were  not  so,  and  a  bono  Jide  holder  were  not  lo 
be  protected,  then  a  per^ion  who  had  used  the  utmost  care  might  he  sabjected  to  a  loss, 
in  order  to  relieve  another  who  had  nsed  no  caro,  bnt  had  put  the  person  to  whom  he 
gave  the  acceptance  in  a  position  to  impose  upon  the  most  innocent  and  cautious.  No 
case  hna  licen  cited  which  derides  the  contrary  ;  and  I  think  we  may  without  any  con- 
flict with  previoas  cases,  and  in  affirmance  of  a  principle  of  mercantile  law  in  favor  of 
the  negotiability  of  ihew  instruments,  and  to  protect  innocent  holders  for  value,  decide 
that  the  deflindant  is  liable,  and  tliat  this  rule  should  be  mode  ahqolute."  Cmtietll, 
J. ;  "I  entirely  agree  to  this.  A  person  who  gives  another  possession  of  his  aignntura 
on  a  bill  stamp,  prima  Jacie  authorizes  Che  latter  as  his  agent  to  Rll  it  Up,  and  give  to 
ttie  world  the  bill  as  accepted  by  him.     He  cnahlei  hia  agent  to  repreienc  himself  tc 
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a  bona  fide  holder.(g-)  So,  if  tlie  antliority  be  limited  to  a 
particular  sum,  and  a  larger  sum  be  inserted,  it  has  been  decided 
by  all  tlie  judges  of-  England  that  this  will  be  foi^ry.{A)  We 
think  the  rule  established  in  this  country  is  just  and  rational. 

the  world  B9  acting  with  a  general  unihoritjr ;  and  he  cnnnot  lay  lo  a  bona  Jidt  holder 
roTTalne,  who  hoi  no  notice  of  any  secret  stipnlatioiu,  that  there  wera  aecrel  etipulations 
between  Jrimielf  and  ihe  agent,  my  more  than  can  a  principal,  in  the  caae  already  pat, 
wbore  he  enables  hii  Kgeal,  baying  or  gelling  on  hia  behalf,  lo  represent  himself  as  act 
ing  under  a  general  anthority."  See  also  Temple  n.  Fullen,  S  Kxch.  3B9  ;  Mulhall  v 
Ne«ille,  SEnch.  391. 

[g]  Awde  b.  Dixon,  6  Eich.  S69.  In  this  crue,  the  defendant  agreed  to  join  hik 
bnlher  in  making  a  promissory  note  for  his  accommodation,  provided  IL  would  alsc 
join.  The  defendant  accordingly  signed  an  inslmmenl  in  the  form  of  a  promissorf 
note,  a  )>laak  being  left  for  the  name  of  the  payee.  K.  rcfnsed  to  join,  end  afterwards 
the  defendant's  brother  delivered  the  imperfect  instrument  to  the  plaintiff'  for  valae, 
reprraenCing  that  he  had  anChority  lo  deal  with  it,  and  the  plaintifTs  name  wss  inserted 
as  payee.  Hdd,  that  tlie  plaintiff  could  not  recover  on  thie  note  against  the  defendant ; 
and,  KnbU,  that,  under  Snch  circumstances,  the  insertion  of  the  pIsinrifTs  nune  a> 
payee  rendered  the  inslramenC  a  forgery.  Pnrlu,  B.  raid :  "  It  is  unnecessary  to  say 
whether  this  instmmcnt  is  a  forgery  or  not,  bnt  there  is  certainly  gronnd  for  contending 
that  the  making  of  it  complete,  contrary  to  the  directions  of  the  defendant,  renders  it  a 
bise  instrument  as  against  him,  I  da  not  gainsay  the  position,  that  a  person  who  pot* 
bis  name  to  a  blank  paper  impliedly  anthorizes  the  filling  of  it  op  to  the  Hmonnt  thai 
the  stamp  will  cover.  Bnt  this  is  a  difTercnt  case.  Hera  the  instrnmenl.  lo  which  the 
defendant's  name  is  attached,  is  delivered  to  his  brother,  with  power  to  make  it  a  com- 
plete instrument,  On  one  condition  only,  that  is.  provided  Robinson  vroald  be  a  joint 
snre^  with  him.  This,  therefore,  is  an  instance  of  a  limited  anthority,  where,  in  case 
ofa  rcfosal  by  Robinson  to  join,  thera  is  a  connlermand.  Robinson  refused  to  join, 
and  conseqnently  the  defendant's  brother  had  no  anthority  to  make  use  of  the  iiiitru- 
ment.  A  party  who  takes  such  an  incomplete  instmment  cannot  recover  apon  it, 
unless  the  person  from  whom  he  receives  it  hod  a  real  authority  to  deal  with  it.  There 
was  no  sDch  authority  in  this  cose,  and  unless  the  circnmstancea  show  that  the  defend- 
ant condnctcd  himself  in  such  a  way  as  to  lead  the  plaintiff  to  believe  that  the  defend- 
ant's brother  had  anthority,  he  can  take  no  better  title  than  the  defendant's  brother 
tould  give.  The  masim  of  law  is,  '  Nemo  pins  juris  in  alinm  tmnsferre  potest  qnam 
Ipse  habet.'  It  is  a  bllacy  lo  say  that  the  plaintiff  is  a  6aRa  jfc/i  holder  for  valne  ;  he 
has  taken  a  piece  of  blank  paper,  not  n  promissory  note.  He  could  only  take  it  as  a 
note  under  the  authority  of  the  defendant's  brother,  and  he  had  no  authoi-itv,  conse. 
queully  the  instrument  is  void  as  agoinsi  the  defendant." 

(h)  Rci  P.  Hart,  1  Moo.  C.  C.  486  ;  Regina  v.  Wilson,  I  Den.  C.  C.  884.  In 
Jwde  0.  Dixon,  lajrra,  Parkr,  B.,  interrupting  connscl,  said;  "Snppo'e  Richard 
Outon  had  aulhoritj  to  fill  np  the  instrument  with  £  100,  and  ho  inserted  £S0O,  would 
the  defendant  be  liable  ?  In  the  case  of  Rex  v.  Hart,  all  the  judges  were  nnanimously 
of  opinion,  that  where  a  blank  acceptance  is  delivered  to  a  person,  with  ButJioriiy  to  fill 
it  up  with  a  particular  sam,  and  he  inserts  a  lai^r  sum,  he  is  guilty  of  forgery.  Re- 
Ifina  IT,  'Wilson  is  an  authority  10  the  same  effeet."  Alrlavm,  S.  said  :  "  A  blank  ac- 
rcptance  is  not  of  itself  an  authority  to  make  a  complete  hill,  but  only  evidence  of 
authority-  Molloy  v.  Delves,  7  Ring.  429.  Here  the  defendant  eiirned  his  name  to  a 
t  a  promissory  note  on  certain 
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It  should  be  noted,  however,  that  it  is  confined  to  cases  where 
the  signature  is  intrusted  to  another  person  for  some  purpote. 

And  we  are  inclined  to  think  that  it  slionld  i>e  confined  to  cases 
where  the  person  to  whom  tlie  signature  is  intrusted  is  authorized 
to^lt  the  blank,  in  some  form,  or/or  some  purpose.  If  so,  proof 
that  lie  had  no  authority  to  fill  the  blank  in  any  form,  or  for  ant/ 
purpose,  would  be  a  completo  defence.  As  if  a  blank  signature 
were  given  to  a  servant,  to  be  carried  to  a  hank  and  delivered  to 
the  cashier,  and  the  servant  should  fill  the  blank  and  negutiato 
it.  If  a  person  sign  notes  in  blank,  and  lock  them  up  in  his 
safe,  whence  tliey  are  stolen,  filled  up,  and  negotiated,  without 
fault  or  negUgence  on  his  part,  he  is  not  liable. (i)  Possibly,  it 
might  be  held  otherwise,  if  he  make  and  sign  a  perfect  note, 
payable  to  bearer,  and  it  be  stolen  under  similar  circumstances  ; 

terms ;  he  makes  it  a  note  on  other  teiias  ;  then  how  does  that  dilFcr  from  Iho  case  of 
■igning  his  brother's  name  1  It  would  be  stranga  if  this  transBcuou  amounted  to  for- 
gery, and  jet  we  should  hold  this  a  true  instnimeot." 

(i)  NancB  e.  Laiy,  S  Ala.  370.  la  this  case,  the  defendant  and  one  Laot^ard  being 
ahoat  to  execute  a  bond  in  blank,  the  latter  produced  a  sheet  of  paper  opon  which  the 
defendant  signed  his  name,  wliercnpon  Langford  suggested  that  the  siftnstare  was  so 
far  from  the  bottom  of  the  paper,  tliot  there  might  not  be  room  for  the  bond  ki  be 
written  abore  it,  and  produced  another  sheet  for  the  defendant  to  sign,  ko  as  to  leave 
iufflcieat  room  for  the  intended  bond,  Langford,  with  apparent  care1es!:ne£s,  slipped 
(he  tlrst  sheet  aside,  and  siftned  the  other  with  the  defendant,  who  eairicd  it  to  the 
clerk  of  the  court  lo  be  filled  up,  leaving  the  former  wiih  Langford,  under  ilic  impres- 
sion that  it  had  been  or  would  be  destroyed.  Subseqnenttj,  Langford  caused  the  note 
upon  which  the  present  suit  was  brought  to  he  written  over  the  blank  signalure  of  the 
defendant  retained  bj  him,  and  negotiated  it  to  the  plaintiff.  Collia;  C.  J.  said  :  '•  The 
making  of  the  note  by  Langford  was  not  a  mere  fraud  apon  the  defendant ;  it  waj 
something  more.  It  was  quite  as  much  a  forgery  as  if  he  had  found  the  blank,  or  pur- 
loined it  from  the  defendant's  possession.  If  a  recovery  were  alloired  npon  such  a 
stale  of  facls,  then  every  one  who  ever  indulges  the  idle  habit  of  writing  his  name  for 
mere  pa'time,  or  leaves  sufficient  spaeo  between  a  letter  and  his  Kiiiweriplion,  might  be 
made  a  bankrupt  by  having  promises  to  pay  money  written  Over  his  signature.  Such 
a  decision  would  bo  alarming  lo  the  community,  ho*  no  warrant  in  low,  and  cannot 
receive  oar  sanction."  In  Montague  u.  Perkins,  C.  B.  1853,  22  Eng.  L.  &  Eq.  516,  dted 
lupra,  CrestweU,  J.,  interrupting  Bi/ta,  Sergeant,  argatiido,  said :  "  Suppose  the  defend- 
ant had  lost  his  blank  acceptance,  wonld  he  have  been  liable  npon  it  if  the  finder, 
without  his  authority,  had  filled  il  up  t  "  Byles.  "  Yes,  to  an  indorsee  for  value,  with- 
out notice;  as  where  A,  by  false  rcpreseulations,  indaced  B  to  sign  his  name  to  a 
blank  stamped  paper,  which  A  sftcrwards  secretly  filled  up  as  a  promissory  note  for 
£100,  and  induced  C  to  advance  him  £100  on  it,  GarnnB,B.  hdJ,  that  C  had  hii 
remedy  on  the  note  against  B.  Rex  c,  Revett,  Byles  on  Bills,  103,  6th  edilion." 
This  case  is  slated  too  bnelly  to  enable  one  to  gather,  with  suffieieut  precision,  the 
aetnal  slate  of  the  facts.  But  if  it  is  an  authority  for  the  proposition  for  which  the 
learned  Sergeant  cilea  it,  we  think  ii  unsound. 
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on  the  ground  that,  when  the  instrument  is  once  perfected,  (al 
though  it  has  never  passed  out  of  the  maker's  bauds,  and  con- 
sequently has  had  no  inception  as  a  contract,')  it  is  like  money, 
and  any  one  who  receives  it  in  good  faith  and  foi-  a  valuable  con- 
sideration acquires  a  perfect  title.(y) 

When  a  hill  or  note  is  given  in  blank,  it  is  not  necessary  tliat 
the  blank  should  be  filled  by  the  person  to  whom  it  is  imme- 
diately intrusted.  It  may  be  negotiated  in  blank,  and  any  bona 
fide  holder  may  insert  the  amount  advanced  by  him  on  the  faith 
of  the  signature. (A:) 

If  a  not©  be  made  payable  so  many  days  or  mouths  after  date, 
and  the  date  be  left  blank,  the  maker  will  be  bound,  in  favor  of 
a  bona  fide  holder  without  notice,  by  any  date  which  the  payee 
chooses  to  insert.(^)  But  if  the  payee,  to  accelerate  the  time  of 
payment,  inserts  a  date  auterior  to  the  time  of  making  tlie  note, 
it  seems  that  it  will  be  void  in  the  hands  of  any  party  who 
received  it  with  notice  that  it  was  antedated.  The  reasonable 
construction  of  such  an  instrument  is,  that  it  is  to  bear  date  only 
from  the  time  when  it  is  negotiated  ;  and  the  face  of  the  note  is 
notice  of  this.(m) 

A  power  to  make  notes  for  discount  does  not  extend  to  the 
power  of  renewing  the  same  uotes.(n)     And  a  power  to  put  the 

(»  Worcester  Coaatf  BMk  v.  Dorchegter  A  Mitton  Bank,  10  Ca»h.  *88 ;  Goald 
V.  Se^es,  9  Doer,  360.  But  see  Hall  v.  Wiliioo,  18  But.  h^S,  irhcre  on  opinion  was 
intimnted,  that  nntil  delirery  the  inalroment  was  of  no  more  effect  than  a  blank  piece 
of  paper.    Ttie  case  was  decided  on  another  ground. 

(k)  Scbnlti  V.  A»1iej,  2  Bing.  N.  C.  S44;  Herben  v.  Huie,  1  Ala.  IB;  Huntington 
B.  Brandi  Bank,  3  Ala.  IBS. 

{t)  Androscoggin  Banit  v.  Kimball,  10  Cnsh.  373 ;  Mechanics'  t  Farmers'  Banic  v 
Sclinyler,  T  Cowen,  337,  note  a. 

{m}  Goodman  i>.  Simonds.  19  Misso.  106.  BuC  «ee,  rontra,  Mitchell  v.  Culver,  7 
Cowen,  336. 

(■)  Ward  V.  Bank  of  Kesinck}',  T  T.  B.  Hon.  93.  A  power  to  renew  a  note  at  sixtj 
or  ninety  days  will  authorize  the  renewal  of  the  note  at  eighty.eight  days,  there  being 
no  violation  of  the  object  and  intoniian  of  the  parties.  Bank  of  So.  Car  v.  Herben,  i 
McConI,  89.  See  Bank  of  So.  Car.  a.  M'Willie,  i  McCord,  439.  Bat  where  A  an- 
ihoriied  B  to  sign  his  name  to  a  noie  for  S  250,  payable  ia  six  monlhs,  and  B  put  A's 
name  to  a  note  for  that  sum,  payable  in  sixty  dayn  ;  it  was  held,  tliat  A  was  not  liable. 
Bally  r.  Canwell,  2  Johns.  48.  And  an  anlhority  given  by  a  father  to  his  son  to  accept 
in  bis  name  a  bill  of  oxchanee  for  S  2,000  to  bo  used  for  a  particular  purpose,  will  not 
warrant  him  in  accepting  a  bill  for  a  part  of  the  amount  i^ven  for  another  purpose, 
Nixon  B.  Palmer,  4  Seld.  398.  In  Horlona  o.  Towncs,  G  Leigh,  47,  A,  by  letter  of 
tttomey,  authorixed  B  to  put  his  name  to  or  upon  any  negotiable  note,  as  maker  or 
indtner.  for  the  pnrpnH  of  getting  the  tame  discounted  at  one  or  other  of  certain 
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uame  of  the  priucipal  to  a  note  payable  at  a  certain  bank  does 
uot  autliorize  the  use  of  his  name  upon  a  note  payable  specifically 
elsewhere,  or  indeed  upon  any  note  not  payable  specifically  at 
that  bank.(o)  Nor  can  supercargoos  bind  tlieir  principals  by 
drawing  a  bill  on  the  principals,  and  then  accepting  it  in  their 
name,  without  special  authority  to  do  so  ;  nor  would  the  power 
to  accept  bills  drawn  on  tlieir  principals  by  others,  be  deriyed 
from  their  employment  as  supercargoes.  ( p) 

The  same  may  be  said  of  masters  of  ships  (q)  or  steamboats. (r) 
Nor  has  an  ordinary  merchant's  clerk  any  authority  to  bind 
\m  employer  by  signing  a  bill  or  note  in  his  name.(s)     Nor 


specified  banks,  to  Iho  ajnonnt  of  S3,00U.  ftad  Aea  for  renewal  of  Euch  note  at  buik, 
from  Time  to  time,  lo  aa  ihe  amount  ehnll,  u  no  one  vrae.,  exceed  S  3,000.  B  made  a 
note  for  S  3,00U  accordingly^,  which  was  digconoted  al  bank,  and  rcncircd  from  time  to 
time,  bar  was  at  length  rednced  to  S  1,000 ;  and  then  B  pnrchaacd  groceries  of  C,  and 
for  the  price  thereof  gare  him  a  note  in  A's  name,  Degotiai>le  at  one  of  tbe  spedfied 
banks.  Hdd.  that  this  last  cote  was  not  within  B'a  anlhori^.  And  irmUs,  that  hn 
authority  waa  exhRU!t«d  by  the  tnaking  of  the  first  note  for  i  3,000. 

(o)  Morrison  d.  Taylor,  G  T.  B.  Mon.  82. 

(p)  Scott  V.  M'Ullan,  2  GrccnI.  199. 

(q)  Bonen  v.  Stoddard,  10  Met.  S75. 

(0  May  V.  Kelly,  27  Ala.  497. 

(i{  Terr;  v.  Fargo,  10  Johna.  lU.  In  Smith  ir.  Gibson,  6  Blackf.  3S9,  it  was  b^ 
that  an  agent  for  attending  lo  and  managing  a  grocery  and  provision  store,  &c.,  is  not, 
in  conseqacnce  of  such  agency,  authorised  to  draw  or  indorse  notes  in  the  name  of  his 
principal.  In  Davidson  v.  Stanley,  a  Man.  &  G  721,  it  was  httd,  that  the  bailiff  of  a 
large  fanning  cstablishmcnl,  IhroQgh  whose  hands  all  pajTnenta  and  reeeijita  take  place, 
has  no  implied  aathorily  to  pledge  the  credit  of  his  employer  by  drawing  and  indorsing 
bills  of  exchange  in  the  name  of  Ihe  latter.  Nor,  in  the  absence  of  all  direct  eTidence 
of  authority,  docs  the  natnre  of  the  employment  of  such  a  bailiff  furnish  any  gronnd 
fur  inftn-ing  the  exisience  of  such  an  anthoritf  upon  slight,  or  upon  any  oil.er  than 
rlear  and  distinct,  evidence  of  assent  or  acquiescence.  In  Tappan  a,  Baitey,  4  Met. 
529,  where  a  company  was  formed  for  the  parpoee  of  purchasing  timber-land  in  Maine, 
and  getting  the  lumber  thcrEfrom  and  selling  it,  and  officers  were  appointed  to  lake  the 
general  management  of  the  concerns  of  the  company,  with  power  lo  appoint  agents  to 
trensnct  its  business ;  it  was  hflil,  that  an  ag?nt  appointed  by  such  ofGccrs  had  an- 
Ihorily  to  give  a  negotiable  note  of  the  company  in  payment  for  Bervjcea  of  laborers 
employed  by  bim  in  getting  out  lumber.  It  seems  that  an  agent  who  is  employed  by 
the  owners  of  a  whale-ship  to  fit  her  for  sea,  and  parebase  the  necessary  supplies  for  her 
Toyage,  cannot  bind  the  owners  by  muting  a  negotiable  note,  or  accepting  a  negotiable 
bill  of  exchange,  in  their  names,  as  aj^nt,  in  payment  for  such  supplies,  Tabcr  b.  Can- 
non, B  Met.  456.  In  the  Bank  of  Hamburg  D,  Johnson,  3  Bich.  42.  the  deftnduit 
established  a  lai^e  store  in  a  country  town,  for  the  sale  of  groceries  and  purchase  and 
sale  of  cotton,  under  the  entire  charge  of  W.  na  his  agent,  and  gave  public  notice  that 
W.  wonld  conduct  the  business  and  act  as  bis  agent  io  the  purchase  of  goods  Mid 
ercrything  appertaining  to  his  business  in  the  mercantile  line.  W,  sold  cotton  as  da- 
fbndam't  agent,  and,  in  order  to  enable  the  pttrchaser  to  raise  money  to  pay  for  i^ 
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has  an  attornejr  at  law,  to  whom  a  note  is  sent  for  collcctloD, 
any  authority  as  attorney  to  transfer  the  note  to  a  third  per- 
eoD.(^)  If  the  holder  of  a  bill  employ  an  agent  to  get  it  dis- 
couuted,  without  restraining  him  as  to  the  mode  of  doing  it, 
an  authority  will  be  implied  in  the  agent  to  indorse  the  bill 
in  the  name  of  the  piincipal.(i()  But  if  tlie  principal  expressly 
directs  the  agent  to  take  the  bill  iuto  tlie  market  and  sell  it, 
without  indorsing  it,  and  the  f^nt,  in  violation  of  his  orders, 


iodorsfd,  in  the  oamaof  hli  prf ndpal,  &  bill  to  be  diiconntcd  bjdie  purcliMerin  bank. 
The  bill  waa  diacounled,  and  with  ths  reoae;  thus  raisod  lli«  parchaser  paid  far  the 
cotton.  HM,  that  W.  had  not  acted  within  tho  ecope  of  his  aulhoritj.  and  therefuie 
tbat  the  defendant  iras  not  Imund  hy  the  indorBemcnl.  So  an  agent  employed  in  the 
manaraclnre  of  carriagrg  has  no  anthorilj,  by  implicaiion  from  the  nature  of  that  hnai- 
DCK  to  bind  his  principal  by  a  negotiable  [lote  given  for  labor  or  maleriais,  Paige  v. 
Stone.  10  Met.  160.  And  sec  Scarborough  e.  Reynolds,  IS  Ala  S5d.  Jn  Beach  e. 
Vandewatcr,  I  Sandf.  26a,  it  iras  hdd,  that  an  agent  of  an  association  of  eanal  foi^ 
warders,  authorized  by  the  articles  to  regulate  the  aeeonnts  of  eaminj^,  and  the  distri- 
bulion  of  the  same  ajid  of  tho  expensei,  to  control  the  manner  oF  ranning  the  boata,  to 
lae  for  various  duties  undertaken  by  the  ponies,  and  lo  maintain  offices  for  the  trans- 
action of  the  bnsincaa,  is  not  authorized  to  accept  bills  of  exchange,  so  us  to  hind  t)ie 
BMOciates.  See  Layet  v.  Gano,  17  Ohio,  466.  In  Webber  n.  WilliamB  Colleeo,  23 
Vide.  SOS,  wham  an  agent  was  anthorircd  lo  advance  a  sum  of  money  to  a  thinl  per- 
nn,  and  he,  instead  thereof,  gave  a  note  for  the  amount  in  the  principara  name,  it  wai 
kdd,  that  the  principal  was  not  liable  on  the  note.  In  Gonld  u.  Norfolk  Lead  Co.,  9 
Ciub.  338,  it  was  hdd,  that  the  payment  of  an  unaciKpted  draft  upon  a  corporation,  by 
ill  agent,  a  do  evidence  of  his  aBthority  lo  accept  drafts  npon  the  corporation  ;  and 
the  fart  that  inch  acceptor  acted  as  general  agent  has  little  tendency  to  show  such  an- 
thorilj. Shaw,  C.  J.  said  :  "  The  acceptance  of  a  draft  ia  an  executory  undertaking 
to  pay  it  at  a  future  day,  and  the  authority  to  make  such  an  agreement  is  not  incident 
even  to  the  autbority  of  an  agent  to  purchase  and  pay  For  goods.  The  anthority  to 
acMpl  is  onaof  a  very  high  cliaracter,  particularly  in  the  case  of  a  trading  corporation, 
lo  whom  business  credit,  and  the  use  of  that  credit,  are  constantly  necessary,  tl  has 
been  argued  that  such  anihority  may  be  inferred  from  the  course  of  trade,  and  the 
payment  of  anaccepted  drafts  u[>on  the  company,  on  other  occasions.  But  this  impli- 
cation does  not  follow  from  such  payments  ;  for,  either  the  agent  had  funds  of  the  com 
pany  for  the  purpose  of  paying  surh  drafts,  which  docs  not  imply  that  he  had  anthoriiy 
to  pledge  their  credit,  or  he  paid  them  (t^im  bis  onn  funds,  relying  on  the  credit  of  the 
company,  and  their  previous  undertaking  and  liability,  lo  teimbursc  him  for  all  his  nd- 
VBnccE,  which  impiies  no  anthoriiy  whatever  to  bind  them  to  a  fulam  payment  of  money 
by  an  acceptance.  I  nhall  not  ^^  into  an  examination  of  the  caiicB  on  this  subject,  bni 
will  refer  to  that  of  Webber  d  Williams  College.  23  Pick.  30!,  where  the  question  wns 
mach  considered,  and  many  ca?e»  were  cited.  The  case  of  Emerson  v.  Providence 
Hat  Uanuf.  Co..  IS  Mass.  237,  (roes  to  the  point  tliat  constituting  one  a  buying  and 
Mlliag  agent  of  a  trading  company  does  not  imply  Milhori^  in  btm  to  give  the  nego- 
wbte  note  of  the  company." 

(1)  Ras»ell  r.  Drammond,  8  Ind.  al6. 

(a)  Fenn  n.  Harriton,  4  T.  R.  177. 
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iiidorees  in  the  name  of  the  priucipal,  the  latter  will  not  be 
liable  ou  this  iiidorsemeat,  eveu  ia  the  hauds  of  a  bona  fid/i 
holder,  (v) 

It  is  said  that  the  usage  of  trade  authorizes  a  merchant, 
making  a  shipment,  to  draw  on  the  consignee,  and  binds  the 
consignee  to  pay  tlie  bills  if  the  shipment  supplies  him  with 
funds.  But  an  agent  who  is  authorized  to  draw  on  his  prin- 
cipals  for  the  sums  he  advances  oo  merchandise  consigned  to 
them,  is  not  thereby  authorized  to  draw  ou  them  ou  account 
of  goods  of  his  own  which  he  consigns  to  them.  In  relation 
to  these  goods,  he  has  the  general  rights  of  a  merchant  ship- 
ping goods,  and  no  other.lw)  A  power  to  give  a  "company 
note"  was  held  to  include  the  power  of  drawing  a  bill  in  the 
name  of  the  "  company ."(z)  That  any  principal  may  limit  any 
authority  which  he  gives,  precisely  as  lie  thinks  proper,  is  un- 
questionable. 

If  an  autliority  be  given  in  very  general  terms,  and  the  same 
instrument  enumerates  certain  special  objects  or  acts,  this  speci 
lication  will  be  held  to  restrain  the  general  words,  and  the 
instrument  will  be  construed  as  if  Umited  in  its  intention  and 
operation  to  them,  unless  there  be  some  phraseology  in  the 
instrument,  or  something  in  the  nature  of  the  case,  which  dis- 
tinctly controls  this  rule  of  construction.  (^) 

If  one  enters  into  a  contract  as  agent  for  another,  he  cannot 
enforce  that  contract  in  his  own  name  and  for  his  own  benefit, 
as  if  made  by  himself  and  for  himself,  without  ^ving  sufficient 
previous  notice  to  the  other  party  of  his  purpose  so  to  do.  Bat 
with  that  notice,  it  seems  that  he  may  maintain  an  action  ou 
the  contract  in  his  own  name,  if  the  facts  are  such  in  other 
respects  as  would  authorize  him  in  douig  so  [z) 


{v\  Fenn  ti.  HBiriKii,  8  T,  R.  7S7. 

(lo)  Sizliimmelpenaicti  v.  Baynrd,  I  Pel.  S61. 

(i)  Tripjj  B,  Swaniey  P«per  Co.,  13  Piclc.  291. 

(y)  Tlins,  in  Roasiter  c  Koseilor,  8  Wend.  494,  it  was  Itdd,  that  n  power  of  altorrwf 
lo  collect  debts,  to  execute  deedi  of  lands,  to  sccomplisb  a  coioplete  kdjnslinent  of  all 
concenu  of  the  conslituetit  in  a  partieular  place,  and  to  do  all  other  acta  which  the  con- 
Kiitnent  could  do  in  person,  did  not  anthorize  ihs  giving  of  a  note  b;  the  attorney  in 
the  name  of  the  principal.  The  larger  powen,  confened  by  (he  general  words,  matt 
b«  conairucd  with  r«rarenc«  to  the  mattera  gpeciallj  racntioned.    And  ■««  ante,  p.  vm, 

(z)  Bickerton  v.  Barrell,  5  Mavle  &  S.  3S3  i  Banner  v.  Orote,  IS  M.  &  W.  U9. 
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If  an  agent  exceed  bis  authority  in  signing  the  name  of 
his  principal  to  a  note,  tlie  note  will  be  void  as  (o  the  prinuipal, 
even  in  the  hands  of  a  bona  fide  liolder.(a) 

Any  person  who  receives  bills  or  notes  for  collection,  or  for 
any  other  specific  purpose,  must  be  controlled  by  any  directions 
or  limitations  expressed  upon  them,  and  cannot  apply  the  pro- 
ceeds to  his  own  beneiit,  in  any  way  iiicoiisisteiit  witli  those 
directions  or  limitations  ;  nor  can  lie  by  assignment  or  indorse- 
ment convey  tlie  property  in  the  paper  to  any  one  wlio  has 
notice  or  knowledge  that  he  therein  transcends  liis  authority. (6) 
So  an  agent  or  broker,  wlio  lias  notes  or  bills  of  another  to  get 
them  discounted,  cannot  pledge  them  for  money  previously  due 
from  him  ;  nor,  as  it  would  seem,  could  he  be  justified  by  any 
usage  in  doing  eo.(c)  On  general  principles  it  might  be  said 
tliat  he  could  not  pledge  them  for  money  paid  him,  if  the  lend- 
er knew,  or  had  sufficient  reason  to  know,  botli  that  the  notes 
belonged  to  another,  and  that  tlie  broker,  against  the  pur- 
poses of  tlie  owner,  was  borrowing  money  on  them  for  himself. 
Nor  can  he,  without  specific  authority,  pledge  the  bills  of  dif- 
ferent customers  in  one  mass,  for  this  subjects  each  note  to 
a  lieu  for  money  advanced  on  tlie  rest.  But  to  this  point 
it  has  been  said  tliat  usage  might  enlarge  tlio  broker's  author- 
ity.(rf) 

It  has  been  said,  on  high  authority,  that  any  person  taking 
an  acceptance  which  purports  to  be  by  procuration,  takes  it 
on  the  credit  of  the  party  who  assumes  to  have  authority  ui 
accept,  and  should,  therefore,  in  the  exercise  of  due  caution 
and  reasonable  prudence,  require  the  production  of  tlie  au- 


la) Fevn  V.  Filica,  7  Han.  &  Q.  SI3  ;  Andorer  v.  OnfKoi,  T  N.  H.  996,  308.  In 
Ueduiiics'  Bank  e.  New  Tork  &  New  Haten  R.  B.  Co.,  3  Kem.  631,  CBmHaJe,  J. 
Mfi :  "  It  is  obvious,  npon  a  momeai'a  reflection,  that  neKotiabitit;  can  impart  no 
titaltty  to  an  iastrament  execBted  under  a  power,  where  the  agenL  has  exceeded  hi« 
actual  or  preanmplive  aatiioritj.  Whoever  proposes  to  deal  with  a  jccurity  of  any 
Und  appearing  on  iu  &ce  to  be  givoa  tij  one  man  for  another,  ia  bound  to  inquira 
whether  it  hai  been  given  by  dae  aachority,  and  if  he  omita  that  inquiry  be  deals  ai  Jiij 

{b)  Aneher  n.  Bank  of  EDgland,  3  Dong.  63S ;  Bigoamey  v.  Lloyd,  S  B.  &  C  6ii. 
»  BiDK-  93S. 

(«)  Oaynei  e.  foster,  S  Cramp.  &  M.  337 ;  Foster  a.  PeargOD,  1  Cromp.  M.  &■  R 
M». 

{J)  HaynM  r,  Foster,  tupra  ;  Foster  v.  Pearson,  (upn. 
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thorilj'.(e)  But  it  may  be  doubted  whetlier  tlie  not  requiring 
the  productiou  of  this  authority  would,  of  itself  aud  of  neces- 
sity, be  such  au  act  of  negligeuce  as  to  affect  his  rights;  al- 
though such  seems  to  be  the  view  held  in  some  cases. 

The  unauthorized  delivery  of  bills  or  notes  payable  to  bearur 
gives  a  bona  Jide  holder  the  property  in  tiiem,  aud  a  right  to 
call  on  all  prior  parties.(/)  And  the  same  rule  applies  to 
negotiable  notes  or  bills  which  are  indorsed  in  blank ;  for  these 
are  equally  transferable  by  delivery  alone. 

One  having  a  general  authority  as  agent,  or  a  special  au- 
thority unlimited  as  to  time,  may  be  presumed  to  possess  tliat 
authority  until  there  be  notice  of  revocation,  (g-)  This  notice 
may  be  express,  and  proved  by  direct  evidence ;  or  it  may  be 
inferred  from  any  circumstances,  such  as  change  of  residence, 
or  of  business,  or  lapse  of  time,  or  of  any  other  kind,  always 
provided  they  are  such  as  would  suggest  this  revocation  or 
cessation  of  autliority  to  a  man  of  ordinary  intelligence  and 
prudence. (A)  So  the  notice  may  be  direct  to  the  party  deal- 
ing witli  the  agent,  or  general,  by  advertisement  in  a  public 
paper,  and  then  the  knowledge  of  it  must  be  brought  home  to 


(«)  AtliTOod  V.  Mannings,  T  B.  ft  C,  STS.  Ba^,  J. :  "  Thia  was  an  action  npon 
an  acraptnnce  importing  to  be  by  procnralion,  and,  therefore,  anj  pciBon  laking  tlis 
bill  would  know  that  be  had  not  the  secnrit;  of  the  acceptor's  signature,  but  of  the 
party  professing  to  acl  in  pursuance  of  an  authority  from  him.  A  person  taking  such 
a  bill  ought  to  exercise  due  caution,  for  he  must  lake  it  upon  the  credit  of  tlie  pany 
who  asauraeB  the  auihoriiy  to  accept,  and  it  would  be  only  reasonable  pmdenco  to  re- 
quire the  production  of  that  authority."  JJolrogd,  J. :  "  The  word  '  procaration '  gave, 
doe  notice  to  the  plaintiffs,  and  they  were  honnd  lo  ascwtaic,  before  they  took  the  bill, 
that  the  acceptanci!  was  agreeable  to  the  authority  given."  Littledale,  J. ;  "  It  is  said 
that  third  persons  are  not  bound  to  inquit«  into  the  making  of  a  bill:  bat  that  is  not 
BO  Where  the  acceptance  appears  lo  bo  by  procuration."  See  Withington  b.  Herring, 
i  Bing.  443.  In  Aleitander  v.  Mackeniie,  6  C.  B.  766,  it  was  Held,  that  the  acceptance 
or  indorsement  of  a  bill  of  exchange  expreascd  to  be  "  per  procuration  "  is  a  notice  to 
the  indorsee  that  the  party  so  accepting  or  indorsing  professes  to  act  under  en  authority 
fil>m  some  principal,  and  imposes  apon  the  indorsee  the  dnty  of  ascertaining  that  the 
party  so  accepting  or  indorsing  is  acting  within  the  terms  of  such  authority. 

(/)  Miller  B.  Race,  1  Bun-.  <SS. 

(y)  In n.  Harrison,  11  Mod.  346,  a  servant  had  power  to  draw  bills  of  ex- 
change in  his  mastei's  name,  and  afterwards  was  turned  oat  of  the  service.  Bob,  C 
I, :  "  If  he  draw  a  bill  in  so  little  time  after  that  the  world  cannot  lake  notice  of  Iila 
being  out  of  serricc,  or  if  he  woiti  a  long  time  out  of  his  service,  but  cbat  kept  •« 
secret  that  the  world  cannot  Cake  notice  of  it,  the  bill,  lo  those  cases,  shall  bind  tlM 

{hi  Ree  1  Parsons  on  Coat.  M,  tf  mq. 
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liim  by  such  reasonable  evidence,  as  that  he  takes  the  paper, 
or  re^s  it  regularly,  or  was  known  to  have  examined  that  very 
paper.(A) 

DeaUi  operates  as  a  revocation  of  every  f^^ency  or  authority 
which  ia  uot  coupled  with  an  interest,  and  in  that  way  vested 
ui  the  agent.  Even  in  that  case,  the  death  of  the  principal 
revokes  the  authority  so  far  that  the  agent  can  no  longer  use 
the  name  of  tlie  principal,  and  must  require  the  representatives 
of  the  deceased  to  act  for  him.  But  if  the  authority  be  one 
which  the  agent  can  execute  in  his  own  name,  and  be  also 
coupled  with  an  interest,  it  is  unaffected  by  the  death  of  the 
party.  Wliatever  be  the  nature,  ground,  or  extent  of  the  au- 
thority to  act  for  another  in  his  name,  we  should  say,  ou  gen- 
eral principles,  that  his  name,  put  to  any  negotiable  paper, 
or  indeed  to  any  instrument,  after  his  death,  although  in  ig- 
norance and  good  faith,  was  a  nullity. (A) 

Cue  who  purports  to  act  as  an  agent,  but  who  transcends 
his  authority,  or  has  no  authority,  is,  as  we  have  seen,  per- 
sonally liable ;  but  uot  as  a  party  to  the  note  or  bill  which 
be  so  signs,  indorses,  or  accepts,  if  he  signed  expressly  as  agent ; 
as.  for  example,  "A,  by  B,  his  attorney."  If  B  is  not  A's  at- 
torney, there  is,  strictly  speaking,  no  signature  to  the  note  ;  and 
B  is  only  liable  for  pretending  to  make  a  note  when  he  did 
not.  But  there  are  autliorities  which  hold  that  here  is  a  note, 
and  some  one  must  be  held  upon  it,  and,  as  A  cannot  be,  B 
must  be.(i) 

(i)  Soe  I  Pusona  on  Corn.  M,  a  nq. 

(i)  The  BDthoritrea  npon  lliis  point  cnnnot  be  reconciled.  In  Polhill  e.  Walter,  3  B. 
4  Ad.  1 14,  it  waa  hdd,  that  the  defitndaat,  who  had  accepted  a  bUI  for  one  Hancoma 
without  anthoiit;,  «u  liable  in  a,  (pedal  action  on  the  caae,  bnt  not  *i  acceptor.  Thia 
wa«  upon  the  (^und  that  no  one  can  be  liable  u  acceptor  bat  the  peraon  to  whom  the 
bill  ia  aildrenijed.  In  Wilson  d.  Banhrop,  S  M.  &  W.  SG3.  the  defendant,  who  waa  the 
l^enl  and  clerk  of  a  Hmi,  drew  s  bill  of  CKchange,  and  signed  therelo  the  name  of 
the  Hrni.  Held,  that  the  defendant  wax  not  liable  an  the  drawer  in  an  action  on  Che  bill, 
hi*  name  not  being  affixed  to  it,  without  some  proof  that  he  had  ro  autboriif  lo  draw 
hilla  in  the  name  of  the  Arm,  or  that  he  had  not  acted  bona  Jide.  And  qurm,  wbelber, 
if  it  had  been  proied  that  lie  had  no  anch  auihoritv,  tie  wonid  have  been  liable  in  an 
action  npon  the  bill.  In  Long  u.  Colbnrn,  II  Mass.  91,  a  promiuory  note  was  aab- 
icribcd  thna  :  "  Pro  Williani  Gill,  J.  S.  Colbnm,"  i/eU,  that  tbia  waa  Ihc  proraiae 
of  Gill,  if  Colbum  had  the  anlliority  lo  make  it ;  and  if  not,  that  he  woald  he  liable  to 
the  prominee  in  a  apecial  action  on  the  case  la  Ballon  c.  Talbot,  16  Ma»a,  461,  the 
defendant  mode  a  promisaorj  note,  anbacribed  with  hia  own  name,  bnt  adiled  lo  hli 
aignatnre  the  word",  "  agent  for  David  Peny,"    Utid,  that  tbe  defendant  was  not  liabU 

vol-  1  11 


;vGoo»^lc 


)22  NOTES  AND  BILLS  [cH   V. 

As  a  general  rule,  oue  who  acte  professedly  as  a  public  agent, 
aud  had  autlioritjr  so  to  act,  is  not  liable,  although  the  public  fail 
to  perform  the  contract,  unless  circumstances  indicate  that  it 
was  understood  between  him  and  the  party  dealing  with  him  that 
the  contract  wa£  made  on  his  personal  credit.  As,  for  example, 
that  an  officer  charged  witli  the  erection  of  some  pubhc  building 
induced  laborers  to  engage  in  it  by  his  promise  that  their  wages 
sliould  be  paid  at  all  events,  and  whether  funds  were  provided  or 
not.     So  if  he  drew  bills  or  gave  notes  for  the  public,  but  with 


on  the  note.  If  he  acted  witliout  aulhorilj'  from  Perry,  he  was  liable  in  aspeetui  action 
on  [lie  case,    la  lefit  o.  York,  4  Cush,  371,  the  dcfciidunt  made  a  promisEory  Doie 

beginning,  "  For  value  recdvod,  the  piwior  and  deacons  of Chnrch,  in  behnlf  of 

■aid  clniri.li,  promise,"  &c.     (Signed,)  "  S.  D.  Yorlt,  agent  for Church."    Sriii, 

ibat  the  defendant  was  not  personally  liable  on  the  note,  though  he  gave  il  \vithont 
authority.  B'geloio,  J.  said  :  "  It  \e  impossible,  upon  any  legal  ground,  to  construe 
the  insU'ument  aa  the  indiriduul  notu  of  the  defendant.  Had  it  betn  a  note  of  tlii* 
tenor, '  I  promise  lo  pay  A.  B.  one  hundred  dollara.  S  D.  Tork,  agent  for  the  Free- 
will Bsptiat  Society,'  it  might  be  plausibly  contended,  that,  if  the  agency  nas  nnauibot^ 
ized,  all  the  deEeripiion  of  agent,  &x.  niiglii  be  rejected,  and  the  note  tra  treated  as  the 
individual  noto  of  York.  But  the  note  is  in  no  sense,  and  in  no  manner  of  reading  it, 
a  promimory  note  of  Yorlc.  In  this  instance,  the  body  of  the  note  contains  the  name 
of  the  promisor,  who  alone  is  the  stipulated  party  to  the  promise  contained  in  the  note." 
See  sumo  case,  10  Cush.  393.  In  Grafton  Uank  ir.  Flanden,  4  N.  H.  239,  where  A  put 
the  name  of  B  to  a  promissory  note  withoot  any  anthorily  from  B,  and  the  note  wnl 
delivered  to  the  payee  for  a  valuable  considera^on,  it  was  held,  itiat  under  these  circum- 
stances the  law  would  presume  that  A  intended  lo  bind  himself ;  that  he  might  to  bind 
himself;  and  that  he  was  liable  in  an  acuou  against  him  in  hts  true  name  od  the  nolu. 
upon  a  count  alleging  that  he  made  the  note  by  llio  name  of  B.  Sed  gutere.  In  SaV' 
age  V.  Rix,  9  N.  H.  263,  in  an  action  on  a  promissory  note,  it  was  hrld,  that  if  an  agent, 
in  making  a  contract,  fail  to  execute  il  in  such  a  manner  as  to  bind  liia  principal,  bm 
use  apt  nords  by  which  lo  make  a  contract  for  himself,  whatever  then  may  be  whicb 
indicate*  that  he  might  be  an  agent  most  be  regarded  as  description,  and  he  will  be 
liable  as  on  hia  own  personal  contract  In  Dusenbary  v.  Ellis,  3  Johns.  Cas.  TO,  tha 
defendant,  having  no  anthorily  for  the  purpose,  made  a  promissory  note,  banning,  "  1 
promise,"  &c.  (Signed,)  "For  Peter  Sharpe,  Gabriel  Dusenbniy,  attorney."  Brid, 
that  the  defendant  was  personally  liable  on  the  note.  The  court  aaid  :  "  If  a  person, 
under  pretence  of  aathoricy  from  another,  executes  a  note  in  his  name,  he  is  bound  ; 
and  tha  name  of  the  person  for  whom  ho  assumed  to  act  will  be  rejected  as  snrplnsage." 
In  Palmers.  Stephens,  I  nenio,  471,ihe  defendant,  without  authority,  made  a.  promis- 
sory note,  and  sigoed  thereto  the  name  of  Gideon  Stephens,  writing  his  own  initials 
under  the  signature.  Held,  that  the  defendant  wa*  personalis'  liable  on  the  note.  In 
Ormsby  v.  Kendall,  2  Ark.  338,  the  defendant  gave  a  note,  begiiming,  "  Steamer 
Tecumseh  and  owners  promise,"  &c  (Signed,)  "  F.  C.  Kendall."  Held,  that  the 
defendant  was  personally  liable  on  the  note,  unless  he  showed  that  he  bad  authority 
to  contract  for  the  steamer  and  owner*.  See  fiirther,  Boberts  v.  Button,  1«  Vt.  19&; 
Bank  of  Uambarg  e.  Wray,  4  Strobh.  87  ;  Johnson  e>.  Smith,  31  Coim.  fiST.  4nd  see 
1  Fareons  on  CoDt.  S!,  note  / 
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tbe  same  personal  assurance,  or  guaranty ;  or  if  such  assurance 
could  be  implied  from  the  nature  of  the  case,(_;) 

Questions  have  arisen  as  to  what  public  officers  have  a  right  tc 
accept  bills.  It  is  held  that  the  Secretary  of  War  eac  not  aceepi 
bills  drawn  on  him  for  supplies  furnished,  and  bind  the  govern 
ment.(j/) 

SECTION    V. 

OF    PARTNERS. 

The  relation  of  partnership,  and  the  law  which  grows  out  of, 
aud  which  regulates,  that  relatiou,  are  very  peculiar.  Partly,  it 
is  tlie  law  of  agency,  because  each  partner  is  the  agent  of  the 
whole  firm,  with  full  power  to  represent  all  the  members,  in  all  . 
iransactions  which  relate  to  the  business  of  the  copartnership. 
Partly,  it  is  the  law  of  property,  because  the  several  partners 
own  jointly  all  the  copartnership  property.  It  is,  iu  fact,  a  sys- 
tem of  law  excellently  adapted  to  its  precise  scope  and  purpose, 
aud  peculiar  thereto. 

A  partnership  exists  when  two  or  more  persons  combine  their 
property,  labor,  aud  skill,  or  one  or  more  of  these,  iu  the  trans- 
action of  business,  for  their  common  profit. 

The  law  clothes  each  partner  with  autliority  to  biud  all  the 
partners  in  all  business  trausactious  which  actually  concern  tbe 
firm  ;  or  which  are  so  far  within  the  scope  of  the  actual  or  pre- 
tended business  of  the  firm  as  to  justify  third  parties  iu  believing 
tliem  to  belong  to  the  business  of  the  &rm.  Aud  tliis  applies  to 
signing,  indorsing,  accepting,  presenting,  demanding  and  receiv* 
iiig.  payment  of,  and  dischai^ng  negotiable  paper.  And  a  part- 
ner who  accepts,  iu  his  own  uame,  a  bill  drawn  ou  a  firm,  binds 
the  firm.(A)    Nor  is  it  any  objection  to  a  note  given  in  good  faitb 

</)  Roe  1  Pursons  on  Cont.  lo*.  n  tfq. 

{Ji)  'Ilie  Flnyii  BweptaiiieH,  T  WrIIhcc,  8E6. 

(it)  M»!on  V.  Rumief ,  I  Camp.  3S4.  In  this  csm  the  bill  wai  drawn  Dpon  "  Hcaan. 
Romiev  &  Co.,"  and  acceptPd  Inr  T.  Rumsey,  Sen.  It  ww  eonwmleil  for  the  defenct- 
Mt,  that,  "  if  a  bill  was  drawn  apon  ■  firm,  It  most  be  accepted  in  the  name  of  tbe 
Arm,  or  by  one  partner  for  hinuelf  and  hii  copartnera;  otherwise  tlie  holder  might 
procett  the  bill,  as  the  men  si^nintDre  of  a  sinf^le  partner  wan  binding  only  npon 
himself*  Bnt  Lord  El/enhonugh  eaid :  "  There  is  no  foundation  for  the  doctrine 
contended  for.  This  acceptance  does  not  prove  the  partnership ;  bnl  if  the  defend- 
anta  were  partners,  they  are  boih  bonnd  by  it.  For  this  purpose  it  would  have  been 
wiongh  if  the  word  '  accepted '  had  been  written  on  iho  bill,  and  the  effect  cannot 
■^  altered  by  adding  'T,  Bumsey,  Ben."  If  a  KU  of  exchange  !■  drawn  npon  a  " 
Arm,  and  accepted  by  one  of  the  pannen,  be  mnat  be  nnderstood  to  exerciie  hit 
power  to  bind  hia  copartnen,  and  to  wcept  tbe  Ull  according  to  the  tenni  in  which 
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for  a  pnrtncrBliip  debt,  that  it  was  giTen  without  the  knowledge 
of  the  other  partnerB.(/)  And  the  signature  of  a  partner,  in  the 
name  of  the  firm,  to  negotiable  paper,  for  a  transaction  not  in 
their  business,  or  their  line  of  husiness,  would  bind  the  firm,  if 
the  proceeds  thereof  were  received  and  held  by  the  firm,  because 
this  would  be  a  ratificatiou.(m)  But  if  the  other  partners  did 
not  know  of  the  transaction  at  the  time,  and,  as  soon  as  they  did, 
gave  up  the  proceeds  and  repudiated  the  contract,  this  would  dis- 
chai^e  them.  A  considerable  delay  in  giving  notice  of  their  dis- 
sent, after  they  ai-e  informed  of  tlie  transaction,  would  be  equiv- 
alent to  their  assent,  and  would  bind  them  accordingly,  (n) 

It  19  Atavra  "  In  Jenkins  c  Murris,  16  M.  ft  W.  BIT.  a  bill  iru  iravra  on  "  E.  M.  and 
otbera,  Tnwtcei  of  Clarence  Tcmperanro  Hall,  Liverpool,"  and  accepted  thus :  "  Ae- 
cepted,  E,  M."  .  The  defendanta,  with  E.  M.  and  nnolhor,  were  the  Irustoes  of  a  body 
of  peraoiis  aaaocinted  together  for  the  purpose  of  bnilding  the  Tempemnce  Hall.  E. 
M.  had  nulhority  from  all  the  Iruslecg  to  afcejil  the  liill  on  their  behalf.  Held,  Ihal  the 
deii^ndants  were  bound  by  the  acceptance,  though  it  did  not  show  on  the  face  i>f  it  thai 
E.  M.  intended  to  accept,  not  iadiridnally,  but  for  himself  and  four  others.  Pollock, 
C.  B,  said  :  "  Mundy  accepted  the  bill,  and  the  jury  found  thnt  he  had  aalhonry  from 
all  the  trustees  lo  do  su.  Then  hja  acceptance  did  not  import  llint  he  accepicil  merely 
as  an  indiridual,  but  that  he  niu  the  party  who.^e  hand  performed  that  duty  bj  direc- 
tion of  the  rest  i  and  the  mere  fact  that  he  needlessly  added  his  name  to  the  acceptance 
made  no  diScrenco."  In  Dougal  v.  Cowlcs,  ft  Day,  911,  il  wu  lirld,  that  the  act  of 
drawing  a  bill  of  exchange,  by  one  partner  Id  his  own  name,  upon  the  tirm  uf  which 
he  is  a  member,  for  the  use  of  the  partnership  concern,  ia,  in  contcmptatlon  oF  lav,  an 
acceptance  of  the  bill,  by  the  drawer,  in  behalf  of  the  Hrm  ;  and  the  holder  of  the  bill 
may  eustain  an  action  thereon  agairut  the  Ann,  as  for  a  bill  accepted.  And  see  Beach 
t.  Staca  Bank,  !  Ind.  4eS 

{I)  Smith  f.  Lasher,  5  Cowen,  6SS. 

(ml  In  Richnrdson  v.  French,  4  Met.  5TT,  where  an  administrator,  who  was  a  mem- 
ber of  a  pannenhip,  applied  to  tbs  concerns  of  the  pannenhip  money  which  belonged 
to  ibe  estate  of  his  intestate,  and  afterwaida  gave  (he  note  of  the  firm  to  the  creditor  of 
the  intestate,  to  whom  such  money  was  due,  in  discharge  of  such  creditor's  claim  Apan 
the  estate  of  the  intestate ;  it  was  hdd,  that  the  Arm  waa  liable  on  the  note,  although 
the  money  was  not  in  the  handt  of  the  Arm  wheti  the  note  was  |>iven.  And  see  Jaqnes 
V.  AUrquand,  6  Cowen,  497 ;  Whilaker  v.  Brown,  11  Wend.  TS,  16  Wend.  Mi  ;  Clay 
V.  Cottrell,  18  Pcnn.  Stale,  408. 

(n)  Thus,  in  Foster  v.  Andrews,  9  Fenn.  ISO,  it  waa  h^,  that  if  a  note  be  |;iTen  h, 
one  partner  in  the  name  of  the  firm,  for  his  own  private  debt,  and  the  other  partner, 
upon  being  informed  of  the  transaction,  does  not  dissent  or  give  notice  to  the  fitjei) 
that  he  will  not  be  liable,  he  shall  be  bound.  But  in  Elliott  v.  Dudley,  19  Barh.  336, 
it  waa  Md,  that  to  render  the  Brm  liable  nnder  such  circumstances,  where  there  hn> 
been  no  previona  usage  to  juatify  such  a  nse  of  the  partnership  name,  their  subseqaenl 
assent  must  be  proved  ;  that  proof  of  knowledge  of  the  transaction  on  tlieir  pert,  after 
it  has  taken  place,  and  nothing  more,  is  no  proof  of  assent ;  that  they  are  not  bound 
to  deny  their  liability  until  they  are  prosecuted.  In  Gansevoort  o.  Williams,  14  Wend. 
133,  it  WM  itld,  that  where  one  member  ol  a  mercantile  Srm  gives  a  note  in  'he  nama 
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If  a  partner  by  liis  signature  defrauds  the  firm,  this  does  not 
discharge  them  from  their  liability  to  an  innocent  third  party, 
because  tlieir  entering  into  partnership  with  the  wrong-doing 
partner  enabled  him  lo  commit  the  fraud. (o)  Not  so  wlicre  the 
third  party  is  not  innocent,  biit  is  party  or  privy  to  the  fraud ; 
for  tliea  the  firm  is  discharged.  Tims,  if  one  partner  signs  or 
indorses  a  not«  with  the  partnership  name,  but  in  payment  or 
security  of  his  private  debt,  and  tlte  taker  knows  it  to  be  so,  tho 
other  partners  are  not  bound  without  their  assent,  or  some  act 
which  justified  the  taker  in  supposing  tlieir  assent  ;(;>)  and  the 


of  Iha  Gmi  for  bi*  iDdiTidual  debt,  iho  uicnt  of  (he  Ann  may  be  implied  from  fiicU 
and  circDDUuuices  ;  id  express  auent  need  noi  be  shown.  In  Mercein  e.  Andriu,  ID 
Wend.  461,  it  iT«a  A(M,  tb*t  a  panaer  i*  not  liable  to  the  pBimeaiof  &  note  indcnied  hv 
bia  copanner  in  the  name  of  the  firm,  ont  of  the  cooree  of  the  partnership  cani:em», 
aithoagh  be  be  precent  and  bear  the  ansngemenl  i««pei^ting  the  indorsement ;  his  aaseni 
tnon  be  prored,  and  wiU  not  be  preaomed.    And  lee  Swecuer  v.  French,  3  CuMh.  309. 

(a)  Cnlaltill  Bank  d.  Stall,-  IS  Wend.  364)  Whitaker  t.  Brown,  IG  Wrnd.  505: 
Bawes  V.  Dnnton,  1  Bailey,  M6;  Baacom  d.  Young,  7  Miiso.  1 ;  Cotton  n.  Erang,  1 
Dot.  &  B.  Eq.  284  ;  Winship  u.  Bank  of  Ciiilcd  Statei,  5  PeL  539 ;  Flemming  v.  Prea- 
i»tt,3  Rich.  307;  Miller  u.  Manice.  6  Hill,  115;  Duncan  v.  Clark,  2  Rich.  987 ;  Eni> 
eraon  v.  Hirmou,  U  Maine,  371 ;  Waldo  Bank  v.  Lnnibe;i,  15  Maine,  «16 ;  Parker  o. 
Batgcss,  5  R.  I.  !77  ;  Hopkins  v.  Bo^d,  11  Hd.  107.  In  Arden  f.  Sharpe,  S  Esp.  534, 
Lord  Kxnifan  aaid  :  "  One  partner  certainl.T  may  indorse  a  bill  in  t)ie  partnership  name  ; 
and  if  it  goei  into  the  world,  and  geti  into  tlio  handa  of  a  bona  Jidi  bolder,  who  takea 
it  on  the  credit  of  the  partnerahip  name,  and  is  ignormnt  of  the  circumatdncea,  iliongb 
in  fact  the  bill  was  Srat  diaconnted  for  that  one  pannei'i  own  use,  in  auch  case  the 
partnenhip  ii  liable."    And  see  ne:it  note. 

(p)  The  principle  is  clearly  atated  by  Lord  ATenjmn  in  Wella  i>.  Maaterman,  3  Eap. 
TSI :  "  When  a  man  enters  into  a  partnership,  he  certainly  commita  hia  dearest  riglita  to 
the  discretion  of  evei^  one  who  form*  a  part  of  that  partnership  in  which  he  engages  ; 
and  if  a  bill  is  drawn  upon  the  partnership  in  their  UiQsl  atjle  and  firm,  and  it  ii 
accepted  bj  one  of  the  partners,  it  certainly  binds  the  partnership  to  the  payment  of  it; 
bat  if  a  man  baa  denlinga  with  one  partner  only,  and  he  draws  a  hill  on  the  partnership 
on  accoant  of  those  dealings,  he  is  guiliy  of  a  fraud,  and  in  his  hanile  the  acceptance 
made  by  that  partner  would  be  void  ;  bat  it  would  be  othcrwiae  In  the  case  of  a  bona 
fidt  indorsee.  In  bis  hands,  the  acceptance  of  one  of  die  partners  binds  the  partner- 
ship, as  he  is  i^oranl  of  the  circumstances  under  which  it  was  created,  and  takes  it  on 
the  credit  of  the  partDenhip  name."  To  the  same  effect  is  Sliirreff  u.  Wilks,  I  East, 
48.  Jl  waa  there  hdd,  tbat  tiro  (of  three)  partners,  who  had  contracted  a  debt  prior  to 
Ihe  admiasion  of  the  third  partner  into  the  firm,  could  not  bind  him  withont  his  assent 
by  accepting  a  bill  drawn  by  the  creditor  npon  the  Arm  in  their  joint  names  ;  bnt  auch 
security  is  fraudulent  and  void  as  afrainat  the  third  partner.  And  ace  Ex  parte  Gonld- 
ing.  S  Glyn  &  J.  1 1  a  ;  Ex  parte  Bonbonus,  8  Vea.  MO ;  Orven  d.  Deakiii,  S  Stark. 
347.  The  aame  role  is  aettied  in  thla  country  by  a  great  number  of  tetcs-  See  Llv- 
ingatonn.Hastie,  9  Gaines,  346;  Lansing  d.  Oalne,  S  Johns.  300  ;  Livingston  c.  Ibxiee- 
TClI,  4  Johns.  351;  Dob  t>.  Halsey,  16  Johns.  34;  Foot  i>.  .Sabin,  19  Johns.  154 
Lavmy  «.  Burr,  1  Weod.  5S9  ;  Williatoa  s.  Walbridge,  3  Wend.  413  ;  Bank  of 
II" 
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admissions  of  the  partner  signing  are  no  evidence  to  prove  the 
assent  of  the  others.(9)  In  this  country  it  is  clearly  settled  that 
the  taker  must  prove  the  assent  of  the  other  partners,  for  prima 
fade  such  a  transaction  is  a  fraud  botli  on  the  part  of  the  debtor 

Bochosier  v.  Boweii,  7  Wend.  IBS ;  Gangevoon  d.  Williamg,  14  Wend.  133  ;  J07M  v. 
Williams,  14  Wend.  141  ;  Wilson  v.  Wiiliiimj,  H  Wend.  146 ;  Whitaker  d.  Broirn, 
16  Wend.  605;  Hnatinglon  r,  Lymitn,  I  D.  Chip.  438;  Chozonmea  b.  Edwards,  3 
Piclc.  S ;  HanrcM  v.  Coop«r,  b  Pick.  413 ;  Baird  u.  Cochran,  4  S.  &  B.  397 ;  Cntton  v. 
Evans,  I  DeT.  &  B ,  Eq.  284 ;  Weed  b.  Hichardson,  a  De».  i  B  S3S  ;  Maulrtin  r. 
Branch  Bank,  2  Ala.  M2  ;  Sinjlh  v.  Strsdcr,  4  How.  404  ;  Long  i>.  Carter,  3  Ired.  238 ; 
N.  T.  F.  Iqs.  Co.  «.  Bennett,  5  Conn.  574  ;  Andrews  0.  Planters'  Bank,  7  Smvdea  &  M. 
192;  Rogers  u.  Batchelor,  12  Pet.  £21  ;  Claf  v.  Collrell,  IB  Pcnn.  State,  408;  Lanier  p. 
McCabc,  3  Fla.  32,  In  Livingston  b.  Boa»!velc,  <  Johns.  2S1,  it  sppcaied  that  in  1B03 
A  and  H.entcred  into  partnership  as  Bngar-reBnera,  and  published  in  two  of  the  GazetM 
printed  in  the  city  of  New  York  (and  which  were  talton  by  C).  that  they  had  entered 
into  pnrtncrsliip  in  the  sugar-refining  baainess,  nnder  the  Arm  of  A  &  Co.  In  April, 
180.^,  B,  without  the  knowlcdgoor  consent  of  A,  parchased  a  qnantil/of  brandjof  C, 
for  which  he  gaie  his  indii-idnal  note  psyoblo  to  the  firm,  and  indorsed  by  hira  with  the 
name  of  the  Ann.  The  bill  of  parcels,  by  the  direction  of  B,  was  made  oai  in  hi«  name 
only,  and  the  brandies  were  shipped  to  the  West  Indies  in  a  vessel  belonging  to  B, 
and  on  his  own  aeeount ;  and  C,  in  order  to  oblain  the  drawback,  made  onth  at  the 
cnstom-hoose  tliot  the  brandy  was  sold  to  B.  A  and  B  bad  entered  the  name  of  (be 
firm  at  two  of  the  banks  in  the  city  of  New  York,  and  B  drew  cbecki  and  mnde  and 
indorsed  notes  in  the  name  of  (be  tiim,  which  were  regularly  paid,  and  the  banks  had 
considered  A  and  B  as  ^nenil  partners.  C,  when  he  sold  the  brandy,  required  the 
partnership  secnrily,  and  it  did  not  appear  that  he  knew  of  the  limitation,  antil  aner  iti 
disanlntion  in  June,  IS05,  notice  of  which  was  also  published  in  two  of  the  newspapers. 
H^d,  that  the  partnership  was  not  liable  on  the  note.  In  Davenport  c.  Banlett,  3 
N,  B.  38S.  R.  and  T.  were  partners  in  trade,  and  while  they  were  thai  partners,  T. 
boarded  with  B.  and  gave  10  the  tatter  a  note,  in  the  name  at  the  firm,  for  the  price  of 
the  board,  without  the  knowledge  of  R.  Hdd,  that  the  personal  enpensea  of  partner! 
rould  not  l>e  presumed  to  be  a  partnership  concern,  and  that  R.  could  not  be  held  Jipaa 
the  note,  until  the  plaintiff  should  show  aSrmalively  that  T.  had  authority  thns  10  bind 
tl;e  Arm.  In  Gansovoort  n.  WilliamB,  14  Wend,  133,  where,  upon  the  renewal  of  an 
accommodation  note,  the  liorrower  presented  to  his  accommodation  indorscr  for  signa- 
ture a  note  to  which  he  had  affixed  the  name  of  a  Arm  of  which  he  had  leccnily  become 
a  member,  as  makcra ;  it  was  hdd,  that  the  Endorser  was  chargeable  with  notice  tliat  the 
note  was  |;ivcn  for  the  individual  debt  of  the  borrower,  and  could  not,  npon  the  dis- 
honor of  the  note,  recover  against  the  firm.  In  Tanner  u.  Hall,  I  Punn.  Slate,  417, 
where  a  partner  made  a  note  in  his  own  name  in  favor  of  s  third  person,  who  indorsed 
it  Ibr  hi*  accommodation,  and  the  partner  then  added  the  indorsement  of  his  firm,  and 
had  (he  note  discounted  at  a  bank  and  the  proceeds  carried  to  his  leparate  account ;  it 
was  hM,  that  the  bank  was  chai^able  with  notii'C  that  the  transaction  was  not  within 
the  coarse  of  the  partnership  business.  And  see  Manning  v.  Hays.  6  Md.  S.  In  Coop- 
er V.  McClurkan,  22  Penn.  Slate,  SO,  where  a  partner  drew  a  bill  of  ejichange  in  the 
name  of  the  Arm  on  himself,  payable  to  the  order  of  ^e  firm,  accepted  it  in  his  own 
name,  indorsed  it  in  the  name  of  the  firm,  and  placed  it  in  the  hands  of  a  biU-bn>k«r, 

{q)  Hickman  n.  Reineking,  6  Blackf.  9BT. 
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and  the  crcditor.(r)  In  England,  it  seems,  perhaps,  that  Uiie 
authority  is  presumed  until  they  prove  the  contrary. (s)  We 
tiave  some  doubt,  however,  whether  the  autliorities  which  indi- 
cate this  can  be  sustained  upon  any  well-established  principle ; 
and  we  regard  them  as  departing  from  the  cule  applied  by  Lord 
Kenffon  and  Lord  Eldtm.(t) 

who  Degodatod  it ;  it  waa  hdd,  [hoc  the  form  of  the  bill  wai  infflcimt  to  pot  the  hotder 
apoa  inqoir;,  tni  that  Ihe  Hrm  mighl  defend  bj  tliowiDg  that  It  waa  not  a  partnership 
tnnsaction,  bat  that  tlio  bill  waa  drawn  and  negotiated  bj  the  paitner  for  his  individual 
<ue.  But  in  Ihmsen  n.  Ncglej,  2S  Penn.  Suite,  297,  where  an  indiridnal,  who  vm  a 
member  of  two  flrnu,  made  a  note  in  the  name  of  one  flrm,  payable  to  himself,  and 
indorsed  it  with  Cbe  name  of  the  other  firm  ;  it  wtu  Md,  that  thlii  was  not  such  a  cue 
as  to  reqnire  the  pluintilf,  a  holder  for  Taluo  before  maturity,  to  prove  the  sasent  of  the 
partnent  to  such  indorsement,  or  thai  the  proceeds  were  applied  lo  the  benefit,  of  the 
Ann.     See  Murphy  n.  Camden,  18  Misso.  132.     And  sec  aiUe,  p.  108,  note  a. 

(r)  DobK.  Halsey,  IG  Johns.  3*;  Foot  n.  Sabin,  19  Johns,  1&4;  Sveelscr  d.  French, 
aCu'b.  309;  Kcmeys  d.  Rieharda,  II  Barb.  312;  Noble  u.  U'Clintock,  a  Watts  &  S. 
liJjMecutchenB.  Kcnnndy,  3  Dutch.  230.     And  see  caaeg,  rapno. 

{()  Wo  state  this  apan  the  authority  of  Swan  v.  Steele,  7  East,  210,  and  Ridley  v. 
Taylor,  13  East,  175. 

(f)  In  Swan  v.  Steele,  A,  B,  and  C  traded  nndcr  the  firm  of  A  &  B  in  the  eotton 
basiucss,  C  not  being  known  to  the  world  as  a  partner ;  and  A  &  B  traded  as  part- 
ners alone  under  the  snmo  firm  in  the  bniinea*  of  grocers,  in  which  Utter  business  they 
beeamc  indebted  to  D,  and  gare  hun  their  acceptancoi  which,  not  being  able  to  take 
ap  when  doe,  Ihej,  in  order  to  provide  for  it,  indorsed  in  the  common  firm  of  A  &  B 
a  bill  of  exchange  to  D,  which  they  bad  recoired  in  the  cotton  business,  in  which  C 
waa  inleresled ;  but  such  indorsement  was  nnknown  to  C,  of  whom  D,  the  indorsee, 
had  no  knowledge  at  the  time.  Held,  thai  such  indorsement  in  the  firm  common  to 
both  partnerships  of  a  hill  received  by  A  &  B  in  the  cotton  badness  bound  C,  their 
Kent  partner  in  that  business,  and  that  consequently  C  was  liable  to  be  sued  by  D 
on  such  indorsement,  the  latter  not  knowing  of  the  misapplication  of  the  partnership 
bnd  at  Ihe  time.  In  Ilidlcy  v.  Taylor,  it  was  luld,  that  if  one  pnitnoc  draw  or  indorse 
a  bill  in  Ihe  partnership  name,  it  will  prima  facie  bind  the  firm,  although  passed  by  the 
one  partner  to  a  scpumtc  creditor  in  discharge  of  his  own  debt }  unless  there  be  evi- 
dence of  covin  between  such  separate  debtor  and  creditor,  or  at  least  of  the  want  of 
authority,  either  express  or  to  be  implied,  in  ihe  dclitor  partner  to  give  Ibc  joint  secu- 
rity of  the  firm  for  his  separate  debt  Lord  EliiTiborovgb  placed  considerable  reliance 
upon  the  Bpecinl  circumstHnccs  of  the  case  He  said:  "Tbii  bill  had  an  existence, 
according  to  its  apparent  date,  eighleen  days  before  the  lime  of  its  delivery  lo  Ihe 
plaintiffii ;  it  was  drawn  for  a  sum  considerably  exceeding  the  debt,  and  was  not  only 
drawn  and  indorsed,  but  accepted  also,  before  it  was  produced  to  Ihem  ;  and  althoogh 
it  is  stated  in  the  case,  that  in  feci  the  bill  vras  dmwn  and  indorsed  by  F.wbant  in  the 
partnership  firm,  it  does  not  appear  that  the  plainliflTs  knew  that  it  was  drawn  and 
indorsed  by  him.  Ondor  these  circumstances  it  might  reasonably  ha  supposed,  by  the 
party  to  whom  it  was  given,  to  be  a  partnership  gecnriiy,  of  which  Ewbanfc,  the  [lartner 
in  possession  of  it,  had  for  some  valuable  consideration,  or  in  virtue  of  some  arrange- 
RMut  with  Of^  the  other  partner,  become  the  proprietor,  so  as  (o  be  authorized  to  deal 
with  it  as  his  own.  At  any  rate,  the  conlniTy  does  not  either  acnuJIy  or  preanmp- 
linlT  R^/pear."     See  Oroeii  d.  Denkin,  2  Staric.  3-17. 
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One  wlio  indorses  such  a  note  as  siiret;',  in  tlie  belief  that  it  is 
i^ood  against  tlie  partnership,  will  not  be  liable  to  a  holder  who 
knew  that  it  was  made  for  the  private  debt  of  one  partner,  with- 
out tho  autliority  or  assent  of  the  rest.(«)  If  the  surety,  when 
ne  indoFHod  the  note,  knew  the  circumstances  under  which  it  was 
made,  he  will  he  liable ;  but  the  burden  of  proof  is  on  the  holder 
10  show  that  tlie  surety  had  this  knowledge,  (u) 

A  bill  or  note  made  by  one  partner  in  the  name  of  the  firm, 
will  be  presumed  to  have  been  made  in  the  course  of  partnership 
dealings ;  and  if  the  other  partners  seek  to  aYoid  ite  payment,  the 
burden  of  proof  lies  upon  them  to  show  that  it  was  given  in  a 
matter  not  relating  to  the  partnership  business,  and  that  with  the 
knowledge  of  the  payee. (u>)  And  it  is  immaterial  as  to  this, 
whetlier  the  partnership  be  a  limited  or  a  general  oae.(j:) 

If  the  action  be  brought  by  a  subsequent  indorsee  against 
the  partnership,  and  the  defendants  show  that  the  note  was 
executed  in  &aud  of  the  firm,  as  between  the  partner  executing 
it  and  the  payee,  it  has  been  held,  in  this  country,  that  this 
will  throw  tlie  burden  of  proof  upon  the  plaintiff  to  show  ttiat 
he  came  by  the  note  fairly,  and  without  knowledge  of  the 
fraud. (^)     But  it  has  been  held  otherwise  in  England. (z) 

(u)  UTingBton  v.  Hastle,  S Cain«g,  946 ;  Ch&zoarnea u. Edwards, 3 Pick.  S ;  WilliaiM 

V.  Walbridfce,  3  Wend.  115.     See  Bowen  v.  Mead,  I  Mich.  433. 

(u)  Chazaanies  r.  Edwards,  3  Pick.  3. 

(u7)  D0I7  D.  B&lea,  1 1  Johns.  544  ;  WliiCaker  D.  Brown,  16  Wend.  505  ;  Four  v. 
Andrews,  2  Pena.  160  ;  Ensminger  s.  Marviii,  6  Blackf.  210;  Ka^p  c.  McBride,  T 
Ala.  1 9 ;  Tiiurston  v.  Lloyd,  4  Md,  SSS  ;  Manning  v.  Haj>,  6  Md.  5 ;  HamiltOD  v. 
Summcra,  12  B.  Mon.  11. 

(z)  Borrelt  0.  Snann,  IT  Maine,  ISO ',  Holmca  u.  Porter,  39  Maine,  l&T. 

[g]  Munroev.  Cooper,  S  Pick.  413;  Bank  of  St.  Albans  d.  Gilliland,23  Wend.311 ; 
Bask  or  Vcrganniw  i:  Cameron,  7  Barb.  143.     And  leepoM,  chapter  on  Holder. 

(i|  Mus^nive  V.  Drake,  5  Q.  B.  185.  In  thi^  com  i[  woa  proTcd  that  all  the  defend- 
ants were  partners,  and  tlint  one  of  them,  who  had  suferod  judgment  by  defunlt,  had 
accepted  the  bill  in  the  name  of  the  Arm,  in  frand  of  tho  partnership,  and  not  fur  part- 
nership purposes.  Held,  t)mt  >nc)i  proof,  withont  evidence  of  knowledge  on  the  part 
of  the  plninlilT,  did  not  obliijo  him  to  prove  the  circumstances  under  which  die  bill  waa 
indortt?d  ID  him.  The  question  arose,  under  the  new  rules  of  pleading,  upon  an  issue 
joined  upon  a  plea  of  mm  accrpU.  Lord  Doimaa  said :  "  We  have  token  pains  to  ascer- 
tain what,  OS  imderslood  in  the  other  courts,  woold  be  the  course  at  Nisi  Frlus  on  tha 
trial  of  such  an  issnc  as  tbia.  We  dnd  that  the  other  courts  agree  in  our  view,  which 
IB  this :  Where  iasne  is  joined  on  a  pica  of  non  accepU,  and  the  proof  offered  of  ths 
acceptance  is  the  signature  of  one  partner  competent  to  hind  the  Gun,  CheD,  though  tha 
defendants  show  lliat  this  signature  was  a  frnudnlent  act  on  the  part  of  snch  partner, 
jret  if  the  proof  does  not  aSect  the  plaintiff  with  knowledge  of  tha  fiuod,  that  does  nut 
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The  authority  of  one  partner  to  bind  another,  by  signing 
bills  and  notes  in  their  joint  names,  is  only  an  implied  au- 
-thority,  and  maybe  rebutted  by  express  preTioua  notice  to  the 
party  taking  such  security  from  one  of  them,  that  tlie  other 
would  not  be  liable  for  it.  And  this,  though  it  were  repre- 
sented to  tlie  holder  by  the  party  signing  such  security,  that 
the  money  advanced  on  it  was  raised  for  the  purpose  of  being 
applied  to  the  payment  of  partnership  debts ;  and  though  the 
greater  part  of  it  were  in  fact  so  applied.(a) 

It  has  been  held,  that  if  a  bill  was  accepted  in  a  partnership 
name,  and  the  proceeds  were  intended  and  applied  for  the  ex- 
clusive benefit  of  the  partner  signing  it,  with  the  knowledge 
of  the  holder  as  to  a  part  of  the  proceeds,  he  can  recover  of 
the  partnership  tlie  remainder  of  the  bill,  in  relation  to  which 
he  did  not  know  that  it  was  applied  to  the  private  benefit  of 
one  partner  alone,  on  the  ground  that  the  objection  of  fraud 
4oes  not  apply  to  this  part.(&)  But  we  think  this  decision  open 
to  question. 

It  has  also  been  held,  that  a  note  in  tlie  words,  "  I  promise 
to  pay,"  &c.,  signed  by  one  member  of  a  firm  for  the  rest,  as 


Bat  s 
4i,  note  c. 

(a)  Qallimr  I),  Mttthew,  10  EneC,  S64,  1  Camp.  403.  Lord  EUenbormigk  aaii:  "TSb 
general  auchoritj  ofone  partner  to  draw  billi  or  promisBorjr  notes  to  charge  another  it 
odIj  >a  implied  aathoritj ;  and  the.1  implieUion  wa«  rabutted  in  this  instance  by  ibe 
notice  giren  by  Smitlison,  who  a  now  sought  to  be  charged,  which  rcnrhed  the  plun- 
dff,  warning  him  that  Mathew  had  no  inch  snihoritf .  It  ii  not  essential  lo  a  part- 
nei^bip  ihat  one  partner  aliould  hare  power  lo  draw  bills  and  notea  in  the  partnership 
firm  to  charge  the  others ;  they  mny  stipulate  between  themselves  that  it  phall  not  br 
dcoie,  and  if  a  third  person,  havin);  notice  of  this,  will  take  such  a  secaritj  trttm  one 
of  the  partnen,  hs  shall  not  sno  the  othera  npon  it  in  breach  of  sach  stipulation,  nor  in 
defiance  of  a  notice  previously  given  to  him  by  one  of  them,  that  he  will  not  be  liable 
Ibr  any  bill  or  note  signed  by  the  others."  See  farther.  King  D,  Faber,  S2  Fenn.  State, 
31 ;  per  Coidea,  Senator,  in  Smith  i>.  Lasher,  6  Coweti,  688 ;  I  Parsons  on  Conl.,  pp. 
157,  1S8. 

[b)  Wintio  E.  Crowlhcr,  I  Cromp.  &  J.  316.  Soe  Wilson  d.  Lewis,  S  Mao.  ft  0.197. 
In  Gamble  e.  Grimes,  2  Ind.  393,  a  bill  of  exchange  was  drawn  on  a  Brm,  and  was 
accepted  by  one  of  the  partnera  in  the  name  of  the  firm.  The  bill  included  an  indi. 
ijdnal  debt  doe  b;  the  partner  accepting,  and  also  a  debt  due  by  the  firm,  ffdd,  that 
die  drawers  of  tbe  bill  could  recover  on  the  bill  the  amount  of  the  firm  debt  included 
fai  it.  In  King  f.  Faber,  S3  Fenn.  Stale,  SI,  it  was  held,  that  a  partner  cannot  render  a 
firm  liable  for  a  iMte  for  his  individoat  debt,  by  Incladlng  within  it  a  debt  of  the  firm 
forming  a  small  portion  of  it. 

Tdl.  I — I 
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"A.  B.,  for  C.  D.,  E.  F.,"  &c.,  will  bind  the  whole  firm.(c)  So 
if  the  note  begin,  "  I  promise  to  pay,"  4c.,  and  be  signed  witli 
the  partnership  name,  as  "  A,  B.  A  Co.,"  it  will  bind  the  firm.(f^) 
A  partner  drawing  bills  or  notes  for  the  firm  in  a  fictitious 
name,  and  indorsing  them  with  the  partnership  name,  the  pro- 
ceeds being  applied  t4)  partnership  purposes,  binds  all  the  part- 
ners by  the  indorsement,  (e)  And  so  he  does,  it  seems,  although 
the  money  be  not  so  applied,  if  the  bills  or  notes  were  indorsed 
to  a  boTia  ^fide  holder,  in  the  line  of  the  firm's  business.  But  if 
a  bill  is  drawn  by  one  partner  in  his  own  name,  and  the  name 
or  style  of  the  copartnership  is  not  on  the  paper,  the  members 
of  the  firm  will  not  be  liable  as  drawers,  even  if  the  purpose  of 
the  bill  was  to  raise  money  for  tlie  firm,  and  the  money  was  so 
applied.(/) 


(c)  Oflllwaj  u  MallieiT,  10  Eait,  364. 1  Camp.  403 ;  Staats  v.  Howlett,  4  Denio,  SB9. 
la  HatI  B.  Smith,  1  B.  &  C.  407,  vhcre  a  promissory  notu  beginning,  "  I  promise  to 
paj,"  wai  signed  b;  one  member  of  a  firm  far  himself  and  his  copnrlinera  ;  it  vn»  Md, 
Ehal  the  bolder  migbc  charge  either  the  signing  partner  or  the  finn,  at  bi<  election. 
Bat  this  case  was  overruled  in  Ex  parte  Bnckloy,  in  re  ClarLe,  U  M.  &  W.  469, 
where  it  was  held,  that  the  bolder  of  each  a  note  bad  not  a  lepamte  right  of  aetion 
agsinst  the  partner  eo  signing,  bat  that  the  firm  alone  were  liable.  Farif,  B.  Ksid ; 
"  This  is  jiTtma  facie  a  promise  by  ono  partner,  for  biraiolf  and  the  Other  Uiroc  partners, 
and  it  amonnts  to  one  promiie  of  the  four  perwas  coastitating  the  firm  ;  and  if  Mitch- 
ell had  authority,  Iho  flrm  \s  bound.  I  niaWj  must  say  that  I  think  Hall  v.  Smith  can- 
not be  Bupponed,  The  partner,  in  malting  the  promiao.  is  only  an  agent  for  the  linn. 
Then  does  it  bind  him  personally,  or  does  it  bind  the  iirtn  ?  No  donbt  Iho  inslmment 
wa«  Intended  to  bind  iha  firm  ;  and  as  ha  bad  authority  as  a  partner  to  do  it,  it  had 
that  clfect"  See  Maclae  n.  Sutherland,  3  EUia  (k  B.  31  i  Ex  parte  Christie,  3  HonL 
n.  &  De  G.  T36. 

(rf)  Doty  r.  Bate*,  11  Johns.  544. 

(e)  Thieknease  r.  Bromtlow,  3  Cromp.  &  J.  435. 

(/}  Silfkin  EF.  Walker,  3  Camp.  308.  In  this  case  it  was  Iteld,  that  if  a  promissory 
note  appears  on  the  face  of  it  to  be  the  separate  note  of  A  only,  it  cannot  be  declared 
on  as  the  joint  note  of  A  and  B,  though  giren  to  secnre  a  debt  for  which  A  and  B 
were  jointly  liable.  Lord  EUfnborouijh  aaid  :  "  How  can  I  say  that  a  note  made  and 
signed  by  one  in  his  own  name  is  the  note  of  him  and  another  penon  neither  mentioned 
nor  referred  to?"  In  Emly  f.  Lye,  IS  East,  7,  where  one  of  two  partn>:rs  drew  tdlls 
of  exchange  in  his  own  name,  which  be  procured  to  be  discounted  with  a  banker 
through  the  mediom  of  the  same  agent  who  procured  the  disconnt  of  other  bills  drawn 
in  the  partnenhip  firm  with  the  same  banker,  and  the  proceeds  were  rarricd  to  the 
partnership  account ;  it  was  htld,  that  the  banker  had  no  remedy  against  the  partner- 
ship, either  upon  the  bills  so  drawn  by  the  single  partner,  or  for  money  had  and  n- 
ocived  through  the  medium  of  such  bills ;  the  money  having  been  advanced  solely  od 
the  secnrity  of  the  parties  wlioi^e  names  were  on  the  bills  by  way  of  discount,  and  not 
by  way  of  loan  to  the  partnership  ;  though  the  banker  conceived  at  tlie  time  that  all 
the  bills  were  drawn  oD  the  partnership  account.     And  see  Ex  pane  Rmly,  I  Rose, 
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It  sometimes  happens  that  the  business  of  the  copartnership 
is  conducted  under  the  name  of  one  of  the  partners,  the  firm 
liaving  no  other  name  or  style ;  and  then  it  may  be  difficult 
to  discriminate  between  notes  made  or  indorsed  by  him  as 
an  individual,  and  those  intended  to  bind  the  copartnership. 
Prom  the  reason  of  the  case  and  the  authorities,  tlie  following 
rules  may  be  applicable  to  questions  of  this  kind. 

lu  the  first  ptace,  if  the  partner  signs  the  paper  in  the  business 
of  the  firm,  and  intending  to  sign  as  a  partner,  this  is  the 
firm's  paper.(jg')  And  if  the  paper  be  signed  in  fact  in  the 
business  and  for  the  benefit  of  the  firm,  the  other  partners 
cannot  deny  their  obligation,  merely  because  the  signer  intend- 
ed the  paper  should  be  taken  as  his  own,  unless  it  was  in  fact 
taken  on  his  private  account,  knowingly  and  intentionally  on 
the  part  of  the  holders.  But  in  this  country  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  paper  was  given 
in  the  business  and  for  the  use  of  the  firm ;  for  it  will  be  in- 
tended, prima  facie,  to  have  been  given  in  the  separate  business 
of  the  partner  signing  it,  and  to  be  binding  upon  him  alone ; 

El ;  B&wden  D.  Howell,  3  Hnn.  &  G.  638 ;  Holmes  u.  Barton,  9  Yt.  3fi2 ;  GracIT  d. 
Bitdiniui,  S  Wuu,  454 ;  Logan  c.  Bond,  13  Ga.  193 ;  HnminDiid  v.  Aiken,  3  Rich. 
Eq.  119.  In  Halderaui  d.  Bunk  of  Middlelown,  38  Pann.  Slau,  440,  a  draft  vai 
dmwn  in  tho  Arm  same  bj  one  of  the  putnera,  payable  to  his  oira  order,  and  bj  him 
lodoncd  in  his  own  name  to  one  who  supposed  it  iras  for  the  parpoics  of  the  Hrm> 
The  partner  applied  the  money  lo  his  private  nSB      Htld,  that  the  firm  was  liable. 

{g)  Sooth  Carolina  Bank  u.  Case,  8  B.  &  C  4!T.  Id  this  aae  A,  B,  and  C  rorried 
an  business  in  eopartnership  as  &rtors  and  commission-merchants  in  England  and 
Amcrim  ;  in  England,  under  the  firm  of  A,  C,  &  Co. ;  in  America,  in  the  name  of  C 
alone.  When  C  went  to  America  he  had  written  inslmclions  from  his  partneT^,  one  of 
whieh  was ;  "  It  is  under'tood  ihnt  our  names  are  not  to  appear  on  either  billa  or  notes 
for  the  accommodation  of  olhcr»,  and  that  thev  should  appear  as  little  as  possible  on 
paper  at  all,  and  then  only  as  regards  direct  transactions  with  the  house  here."  A,  B, 
and  C,  tn  order  to  obtain  consignments  from  America,  made  advances  or  granted 
dnfts  or  hills  of  exchange,  or  indorsements  of  them,  lo  their  prindpals,  on  the  security 
of  the  goods  consigned.  In  order  to  obtain  a  consignment  from  W.,  C  in  his  own  name 
indoreed  hills  for  him,  which  were  !o  ho  provided  for  by  others  drawn  by  W.  on  A,  C, 
t  Co.  in  England,  which  were  to  be  provided  for  by  the  proceeds  of  the  consignmenL 
Before  the  latter  bills  wero  presented  for  acceptance,  A  end  B  had  become  bankrupts. 
Htld.  that  the  indorsement  nf  the  hills  by  C  most  be  considered  as  an  indorsement  by 
the  firm,  and  that  they  were  liable  upon  those  bills.  —  But  where  A  and  B  wore  part- 
ners in  a  trade  carried  on  in  the  name  of  A  only,  and  A  drew  bills  in  his  o^vn  name 
payable  h>  his  order,  which  be  Indorsed,  and  afterwards  B  also  indorsed  and  procured 
them  to  bo  discoqnted,  it  was  held,  that  A  and  B  were  not  liable  upon  the  hilli  jointly, 
inleM  it  appeared  that  A  drew  and  indorsed  the  Inlli  in  the  character  of,  and  as  reptfi- 
•anl.pg,  A  and  B.    Ex  parte  Bolitho,  Back,  100. 
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at  least  if  he  is  ^so  engaged  in  business  on  his  own  separate 
account.  (A) 

If  the  note  be  signed  actually  for  his  private  account,  and  the 
money  be  so  applied,  the  partners  are  not  liable,  unless  the 
holder  can  prove  that  he  took  the  eignatnro  to  be  that  of  the 
partnership,  and  was  justified  in  so  regarding  it  by  the  acts  or 
words  of  the  partner  making  it,  or  by  the  other  partners,  or  by 
the  course  of  their  bu8ines8,{i)  If  a  third  person,  believing  such 
a  note  to  be  binding  on  the  partners  when  it  is  not,  sign  or  in- 
dorse it  as  surety,  he  will  not  be  liable  thereon  to  one  who  knew 
that  it  was  valid  only  against  one  partner.(y) 

If  the  partner  obtained  the  money  by  representing  the  signa- 
ture to  be  that  of  the  firm,  but  misapplied  the  money,  this  may 

(A)  Thna,  in  Mannfiwtareis',  Sec.  Bank  p.  Winahip,  S  Pick.  11,  it  WM  Wrf,  that, 
where  a  partnersbip  wu  carried  on  in  tht  name  of  an  individiul,  a  note  in  common 
form,  signed  hy  such  individual,  did  not  prima  fncii  bind  his  copartners  ;  and  thu  apon 
the  qneslion  whether  it  was  given  for  the  use  of  the  capartnenhip,  the  harden  of  proof 
was  on  the  bolder.  So  in  Mercantile  Bank  d.  Cox,  38  Maine,  500,  it  was  Md,  thnt  if 
A  and  B  ore  doing  busineu  *a  partner!  nnder  the  name  of  A  alone,  and  a  bill  of  ex- 
change ia  drawn  upon  A  and  accepted  b;  him,  it  is  ptima  facii  binding  upon  A,  and 
not  apon  tho  firm.  So  in  Boj'Ie  d.  Skinner,  19  Miaso.  SS,  where  a  note  was  made  pay- 
able to  J,  A  H.,  and  there  was  a  Ann  composed  of  J.  A.  H.  and  olhera,  doing  bosinesa 
under  tlie  style  of  J.  A.  H.,  but  no  evidence  waa  offered  lo  show  to  wbora  or  oo  what 
account  the  nole  was  given  ;  it  was  Wd,  that  tt  should  be  preaumed  to  have  been  given 
to  J.  A.  H.  individually.  And  see,  to  the  same  effect,  U.  S.  Bank  v.  Binney,  5  MaMin, 
ITS;  Buckner  v.  Lee,  B  Ga.  S85;  Bank  of  Rochester  v.  MonteaUi,  I  Denio.  403.  In 
Fnrre  v.  Sharwood,  3  Q.  B.  3B8,  wbich  was  an  action  against  several  defendanla  as  in- 
dorsers  of  bills  of  exchange,  Lord  Dmman  said  :  "  Tho  defendants  appear  to  have  been 
tnutees  under  a  deed,  br  the  provisions  of  which  they  were  to  carry  on  a  bnaineis  in 
the  name  of  Samuel  Maine.  They  did  so,  and  employed  Samuel  Maine  himself  lo  con- 
duct the  bualnesa.  Their  Arm,  therefore,  ao  to  speak,  wai  Samuel  Haino.  The  iu- 
doraement  of  bills  was  necessary  and  incidental  to  the  carrying  oo  inch  businesi. 
Prima  fade,  therefore,  the  signnture  '  Samuel  Maine '  was  their  signature,  and  the; 
would  be  bonnd  by  it.  BdI  it  ia  said  that  Maine  carried  on  a  separate  buaine«a  of  his 
own,  and  that  the  plaintiff  wu  bound  to  show  that  the  indotscmenit  in  question  were 
on  account  of  the  business  of  the  trustees,  and  not  in  his  separate  business.  Vow  it 
appears  that  the  bills  were  discoanled  with  persons  who  were  in  the  habit  of  discount- 
ing for  the  tbrmer  firm,  who  assigned  their  effects  to  the  defeDdnau  a*  trtistecs  ;  and, 
moreover,  that  the  bills  in  qacstion  were  not  disconnled  till  after  Maine  bad  ceased 
(0  carry  on  his  acparale  bnaineaa.  Under  these  circnmstancei  we  think  that  the  onus  of 
showing  that  the  Indorsements  were  made  on  account  of  the  aaparats  bosineas,  and  not 
on  that  of  the  trustees,  which  was  the  general  and  ostensible  business,  lay  on  tha 
defendanla." 

(i)  IT.  S.  Bank  v.  Binney,  S  Mason,  176 ;  Buckner  v.  Lee,  S  Ga.  S8B ;  Woodward 
D.  Winahip,  IS  Pick.  430. 

( j)  Livingston  d.  Haaile,  S  Caines,  849 ;  Chatonnie*  v.  Edwards,  8  Hdc.  6 ;  WB 
dams  D.  Waibiidge,  3  Wend.  415. 
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be  a  fraud  on  the  partners,  but  it  will  be  a  fraud  which  the  part- 
nership enabled  him  to  commit,  and  the  other  partners  will  be 
liable,  unless  the  holder  had  notice  or  knowledge,  or  sufficient 
means  of  knowledge,  of  the  intended  fraud. (A;)  If  the  other 
members  knew  that  the  transaction  was  done  in  the  name  of  the 
firm,  and  do  not  dissent  or  object  when  tliey  may,  they  will  be 
liable  on  the  note,  although  they  did  not  know  that  the  purchase 
was  made  on  credit,  and  even  if  the  purchase  were  not  properly 
within  the  authority  of  the  party  making  it.(^) 

Partners,  as  between  themselves,  may  enter  into  any  lawful 
stipulations  they  like,  and  these  are  binding  upon  them ;  but  the 
law  interferes  in  respect  to  them,  when  the  question  is  between 
the  partners  and  a  third  party.  The  rule  is  this :  If  a  partner, 
by  agreement  with  his  copartners,  has  no  authority  to  sign  for 
them  at  all,  or  none  to  sign  for  them  in  a  particular  case,  and 
nevertheless  does  sign  for  them,  this  binds  the  partners  as  to  all 
third  parties  who  did  not  know  of  the  agreement  or  want  of  au- 
thority.(m)  But  it  is  fraud  on  the  part  of  that  partner  against 
the  other  partners ;  and  one  who  takes  papers  so  signed,  with  a 
knowledge  of  the  agreement,  has  a  knowledge  of  the  fraud  also, 
(for  a  mistake  as  to  the  law  or  the  legal  rights  of  tiie  parties 
cannot  help  him,)  and  he  is,  therefore,  a  party  or  privy  to  the 
fraud,  and  cannot  hold  the  other  partiiers. 

In  general,  as  we  have  seen,  however  a  partner  may  transcend 
his  authority  or  violate  his  stipulations  with  his  partners,  this  is 
no  defence  for  them  against  an  innocent  party ;  and  even  securi- 
ties which  are  void  as  against  the  firm  in  the  liands  of  those  who 
knew  the  fraud  in  which  they  originated,  may  be  good  in  the 
hands  of  innocent  holders  for  value.  But,  on  the  other  hand,  if 
a  firm  sues  on  a  note  or  bill,  a  good  defence  against  any  one  part 
uer  is  a  good  defence  gainst  all ;  and  this  even  if  it  rest  on  his 
fraud,  of  which  they  were  not  cognizant  or  participant.  Thus, 
if  one  partner  relieves  an  acceptor  of  his  responsibility,  this  dis- 
charges him  as  to  all,  although  it  was  a  fraudxilent  act  of  the 
partuer.(R)    And  this  rule  has  been  applied  where  A  indorsed  to 

(Jtj  D.  S.  Bulk  n.BiQser.SMBHon,  ITS;  Backn«r  p.  L«e,  8  G«.  3Se. 
(I]  Woodward  d.  Winshlp,  12  Pick.  430. 

(n)  Kimbro  u.  Ballitt,  22  Hon.  256 ;  WInihip  d.  Bank  of  United  Stales,  S  Pet.  52*; 
ITilIcr  D.  Hoghu,  1  A.  K.  Msrab.  IBI ;  Oaltwaj'  o.  Hatbew,  10  EaaE,  3U. 
(n)  Tbni,  ia  Itichmond  i>.  Hcapj,  I  Slarlt  202,  on«  of  three  pannen  andertook  l« 
vol-  L  IS 
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a  tirm  of  A,  B,  &  C,  a  bill  drawn  ia  his  own  name  on  D,  and  ac< 
cepted.  A  had  given  D  his  promise  in  writing  to  provide  for  the 
bill,  and  it  v/a&  held,  in  a  suit  by  the  firm  against  tlie  drawee, 
that  A's  promise  bound  tlie  other  partners,(o)  Perhaps,  how- 
ever, tlie  other  partners  might  have  some  relief  in  ec[uity.{p) 

provide  far  two  bills  of  exchange,  dr&VQ  bj  the  three  paitnera.  and  accepted  bj  a 
founli  person  when  they  should  become  duo.  Hdd,  lliat  such  acceplancfs  would  not 
Bopport  a  commuston  of  bankruptcj,  on  the  petition  of  the  three  pannen  agnjniit  the 
acceptor ;  althongli  the  caoduct  of  the  partner  Qit(;hl,  as  agaiait  hia  copMtnera.  hare 
been  rraudulent.  Lord  EUenbormu/h  said  :  "  Suppose  IhaE  an  action  had  been  bronghl 
by  the  Uirce  partners  on  these  hills,  would  it  rot  have  been  an  answer  that  one  of  the 
plaintitTs  had  promised  Eo  provide  for  the  bills  1  Are  they  not  bonnd  by  his  acts 
when  they  are  to  recover  by  hia  Btrength  t "  The  principle  was  carried  very  !ai  in 
Jacaud  e.  French,  \2  East,  317.  Jaceud  being  partner  wilb  Blair  in  one  mercantile 
house,  and  with  Gordon  in  another,  the  house  of  Blair  &  Jacand  indorsed  ■  bill  of 
exehan^  to  the  house  of  Jacand  &,  Gordon  ;  atler  which  Blair,  acting  for  the  house  (^ 
Bioir  &  Jacand,  reieived  securities  to  a  larg«  amount  from  the  drawer  of  the  bill,  upon 
an  BKrocment  by  Blair  that  the  bill  should  be  taken  np  and  liquidated  by  hii  house, 
and,  if  not  paid  by  the  acceptors  when  due,  should  be  returned  to  the  drawer.  Held, 
that,  the  secari lies  being  paid  and  the  money  received  by  Blair  in  aaiisfaction  of  the  bill, 
Jacnud  was  bound  by  this  act  of  his  partner  Blair,  whet)ier  in  fact  known  to  him  or  not 
at  the  lime,  not  only  in  re»pect  of  bb  panuetship  inisreal  in  the  house  of  Jacnud  & 
Blair,  hut  also  individually  in  other  respects  j  and  therefore  that  be  together  with 
Gordon,  hi9  partner  in  the  other  house,  conld  not  maintain  an  action  as  indorsees  and 
holders  of  the  bill  against  the  acceplon,  after  snch  satisfttction  received  throui:h  the 
medium  of,  and  by  agreement  with,  Blair  in  discharge  of  the  same.  Lord  EtUnbonMajh 
said  :  "  Jacaud,  being  a  partner  nith  Blair,  must  be  considered  as  having,  to;reiher  with 
Blair,  received  money  fram  the  drawers  to  take  up  this  very  bill.  How  then  can  he, 
because  he  is  also  a  partner  with  Gordon  in  another  house,  be  permitted  to  contravene 
his  own  act,  and  sue  upon  tliie  bill,  which  has  been  already  sntisticd  ns  to  him  !  If  A 
and  B,  partners,  receive  money  to  apply  to  a  particular  purpoae,  A  and  C,  in  anolh«r 
partnership,  could  never  be  permitted  to  rontraveiic  the  receipt  of  ii  for  that  purpose, 
and  apply  it  to  another."  Ba^liy.  J.  Raid  :  "  Jacand  is  not  to  be  considered  as  a  bona 
Jide  holder  of  this  bill,  because  he  bns  in  cftect,  by  the  act  of  his  partner  Blair,  received 
money  for  the  purpose  of  taking  it  np,  which  ought  to  have  been  so  applied." 

(d)  Sparrow  v.  Chismon,  9  B.  &  C.  241 . 

[p)  In  Jones  T>.  Yates,  SB.  &  C.  533,  which  was  an  action  of  trover  by  the  assignees 
of  Sykes  &  Bury,  to  recover  for  three  bills  of  exchange  which  had  belonged  to  Sykea  & 
Bnry,  and  had  been  indorsed  by  Sykes.  in  fraud  of  the  Brm,  for  the  payment  of  his 
private  debt,  Iiord  Taiterdtn  said :  "  We  are  not  aware  of  any  instance  in  which  a 
person  has  been  allowed,  as  plaintiflf  in  a  court  of  law,  u>  rescind  his  own  act,  on  the 
ground  that  such  act  was  a  fraud  on  some  other  person  ;  whether  the  party  seeking  to 
do  this  has  sued  in  his  own  name  only,  or  jointly  with  snch  other  person.  It  was  well 
observed  on  behalf  of  the  defendants,  that  where  one  of  two  persons,  who  have  a  joint 
right  of  action,  dies,  the  right  then  vests  in  the  survivor,  so  that  in  this  case  (if  it  be 
held  thai  Sykes  &  Bury  may  sue),  if  Bury  had  died  before  Sykes,  Sykes  might  have 
sued  alone,  and  thus  for  his  own  benefit  have  avoided  his  own  act  by  alleging  his  own 
misconduct.  The  defrauded  partner  may.  perhaps.  Lave  a  remedy  in  equity,  by  a  suit 
in  hia  own  name,  against  his  partner  and  llio  person  with  whom  the  fraud  was  com- 
mitted.   Snch  a  suit  is  free  from  the  inconsistency  of  a  party  sning  on  the  groond  of 
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III  general,  or  at  least  frequently,  a  holder  who  takes  security 
from  cue  or  more  partners  liable  on  negotiable  paper  discharges 
the  rest.  But  it  would  seem  that  a  liolder  who,  in  good  faith, 
and  by  au  express  bargain,  retmns  tlie  original  paper,  and  re- 
serves  his  rights  against  all  tlie  partners,  may  revert  to  them  if 
tlie  security  prove  ineffectual.  (9) 

If  a  partner,  intending  to  use  the  name  of  the  tirm,  make  a 
sliglit  and  unimportant  variation  in  it,  the  Grm  is  still  bound ; 
but  not  if  the  variation  bo  material. (r)  If  a  bill,  however,  he 
drawn  upon  a  partnership,  and  accepted  by  one  partner  for  partr 
uersliip  purposes,  but  iu  his  own  name,  the  acceptance  binds  ttie 
firm ;  (s)  and  even  a  bill  drawn  by  one  partner  on  his  own  firm,  for 
a  partnership  debt,  will  be  valid,  and  held  as  au  accepted  biU.(f) 

bit  own  roiacondnct,  Tlicro  is  a  grmt  difference  bolmen  this  cose  and  ihat  of  an 
action  brought  against  two  or  mora  partners  on  a  bill  of  exchange  fraudulently  made 
or  accepted  by  one  purtner  in  the  name  of  the  others,  and  delivered  by  such  partner  to 
a  pUiniilf  in  ditjcharge  of  bis  own  private  debt.  In  tho  latter  cose,  the  defeiice  ia  not 
the  defence  of  the  fruudulcnt  ]iany,  but  of  tbe  defrauded  and  injured  party,  Tho 
latter  mnr,  without  any  inconsistency,  be  permitted  to  say  in  a  court  of  law,  that 
although  tho  partner  may  for  many  purposes  bind  iiim,  yet  that  bo  has  no  aulliorlCy  to 
do  10  by  accepting  a  bill  in  the  name  of  the  ftrm  fur  his  own  private  debt  Tho  party 
to  a  fraud,  be  who  profits.by  it,  shall  not  be  allowed  to  create  an  olit^lion  in  another 
by  hi9  own  miaconducl,  and  make  that  mlHConduct  the  foundation  of  an  action  at  lav  " 

(})  Evans  v.  Drummond,  4  Esp.  89 ;  Bedford  it.  Deakin,  S  Stark.  178,  3  B.  &  Aid. 
SIO  :  ThompsoD  p.  Peri-ival,  5  B.  &  Ad.  935  ;  Estate  of  Davis  &  Dcsauque,  5  WharL 
S30 ;  Yaniell  D.  Anderson,  U  Misso.  619  ;  Vernon  e.  Manhattan  Co.,  Sa  Wend.  183 ; 
Parker  v.  Couains,  2  Grot.  372.     But  see  ronlra,  lalcr  v.  Baker,  fi  Humph.  85. 

(r)  Williamson  v.  Johnson,  I  B.  &  C.  146.  In  Faitti  v.  Richmond,  1 1  A.  &  E.  339, 
it  was  hrld,  iliac  where  a  partner,  accustomed  to  issue  notes  on  behalf  of  the  firm, 
indomes  a  purtieular  note  in  a  name  differing  from  that  of  the  partnership,  and  not  pre- 
viously used  hy  them,  which  note  is  objected  to  on  that  account  in  an  action  brought 
upon  il  lg:.tho  indoraoe ;  the  proper  question  for  llie  jury  is,  whellier  the  name  nsed, 
though  iriaecnrate.  snbstanli^ty  describes  the  firm,  or  whether  it  so  far  varies  ibal  the 
indoraer  must  be  taken  to  have  issued  the  note  on  his  own  account,  and  nol  in  the  ex- 
ercise  of  hid  general  authorit}-  as  partner.  In  that  case  a  partner  in  "  The  Xeivca^tle 
and  Snnderland  Wall's  End  Coal  Company  "  drew  a  note  in  the  name  of  "  Tho  New- 
castle Coal  Companv,"  and  made  it  payable  at  a  bank  wher^  iho  tirst- mentioned  com- 
pany had  no  account.  A  verdict  for  the  defendants  was  nol  disturbed.  In  Kirk  i>. 
Blarton.  9  M.  &  W.  2B4,  it  was  held,  that  a  partner  has  no  implied  authority  by  law 
to  tniid  his  copartners  by  his  acceptance  of  a  bill  of  exchange,  except  by  an  acceptance 
in  tbe  tnie  style  of  tbe  partnership.  Therefore,  where  a  firm  consisted  of  J.  B.  and 
C  II.,  the  partnerahip  name  being  "J.  B."  only,  and  C.  H.  accepted  a  bill  in  the 
name  of  "  J.  B.  &  Co.,"  it  wM  held,  that  J.  B.  waa  not  boond  thereby.  Sea  Maclae  n. 
SaiherUnd,  3  Ellis  &  B.  31. 

lal  Maaon  e.  Rumsey,  I  Camp.  384 ;  Jenkins  n.  Morris,  16  M.  &  W.  877.  See  lupra, 
f  113,  note  t 

(I]  Dongal  B.  Cowles,  S  Day,  Sll. 


;vGoo»^lc 


186  NOTES  A2n>  BILLS.  [CH.  T. 

One  pfirtuer  cannot  bind  his  copartners  by  making,  in  their 
name,  a  joint  and  several  note,  without  express  authorit7.(u) 
But  it  has  l)een  held  that  such  a  note  will  be  void  only  as  a  sev- 
eral note,  and  good  as  a  joint  note.(v}  If  he  uses  tlie  actual 
names  of  all  his  partners  on  paper  iu  partnership  business,  it 
would  seem  that  this  might  hold  them.(w)  If  A,  B,  and  C  are 
in  partnership,  and  a  note  given  bj  one  of  them  is  signed  "  A.& 
Co.,"  this  will  tie  presumed,  in  the  absence  of  evidence  to  tlie 
contrary,  to  be  the  partnersliip  name.(x) 

K  a  man  is  a  partner  in  two  firms,  it  is  obvious  that  the  (me 
firm  cannot  sue  the  other,  either  on  negotiable  paper  or  on  any 
contract,  altliough  his  name  appear  but  in  one  or  in  neither  of  the 

(u)  PerriDg;  c.  Hone,  4  Bing.  !S,  3  C.  &  P.  101.  In  Ek  pane  Wilson,  3  MonL  D. 
&  De  G.  57,  A  &nd  B,  who  were  p&rtnen,  nnd  C,  aa  ihelr  saretj,  gave  a  joint  and 
aeverul  promissory  nolo  to  D,  bj  whitli  they  "jointly  bjiiI  wverally  "  promised  to  pny 
to  D  the  amount  of  a  partnurahip  dehi,  dae  from  A  and  B.  The  note  was  signed  by 
A  and  B,  not  as  individasle,  hut  in  their  parlnership  firm,  nnd  hy  C,  the  surely.  Held, 
that  this  note  could  not  be  treated  as  the  several  note  of  carh  one  of  the  thnre,  hot  H* 
Iho  several  note  only  of  the  surely  „  and  the  joint  nolo  of  A  and  B;  and  (hat,  on  tbe 
bankruptcy  of  A,  who  bad  Bomred  his  partner  B,  the  holder  of  the  note  coalJ  only 
rank  as  a  creditor  against  tho  joint  estate. 

(tf)  Maclaa  u.  Sudierland,  3  Ellis  k  B  33.  Lord  CampbeU  said  :  "  The  expreasioa 
in  the  note  by  which  a  separate  liability  is  Bought  to  be  created  may  be  easily  detached 
in  construing  it,  and  taken  pro  nonicripta;  as  against  the  Bbarebolders  it  \a  utterly  void, 
and  it  does  them  no  injury.  Tho  perfect  and  complete  contract  of  joint  liability  is  not 
Tltiated  by  the  directors  having,  ultra  vitcm,  written  upon  the  same  piece  of  pnper 
words  which  aie  wholly  inoperative.  If  A  and  B  arc  in  partnership,  and  A,  for  a  part- 
nership debt  honajide  gives  a  promissory  note  in  the  partnership  Arm.  there  seems  con- 
nderable  difficulty  in  contending  that  A  and  B  may  not  be  jointly  sued  npon  it,  because 
it  professes  to  hind  them  separately  ob  well  as  jointly.  Why  shonld  the  security  perish 
instead  of  being  avojlable,  when,  as  for  us  it  is  sought  to  be  enforced,  it  might  lawfully 
be  created,  and  it  expresses  the  intention  of  the  parties  t  Sorely  this  woutd  be  unjust, 
and  contrary  to  well-known  legal  maxims." 

(ie)  Nononu  Si:ymour,3C.  B.  792.  In  this  case,  tbe  firm  was  "Seymour  ft  Ayr™"; 
and  the  note  wss  signed  "  Thomas  Seymour,  Sarah  Ayres."  iluuie,,  J  said  :  "  As  to 
the  form  of  tho  note,  it  is  to  be  observed  that  it  is  signed  by  Seymonr  in  the  name  of 
himself  and  the  other  member  of  the  firm.  Suppose  there  was  no  authority  so  to  sign 
it.  other  than  the  general  authority  conferred  by  tbe  partnership,  I  should  hesitate  to 
say  that  one  of  two  partners  could  not  bind  the  other  by  silking  tbe  true  names  of  both, 
instead  of  the  flctitious  name."    And  see  McGregor  v.  Cleveland,  S  Wend,  «TS. 

(t)  Drake  t>.  F.lwyn,  I  Caines,  184.  Tlie  note  in  this  case  was  signed  "  Elwylt  ft 
Co."  Kent,  J.  said  :  "  As  sach  a  signature  imported  a  copartnership,  and  a  copartne^■ 
ship  did  exist  at  the  time  between  Elwyn  and  the  other  defendants,  I  think  it  is  to  b« 
presumed  that  such  was  the  name  of  the  Arm,  and  that  it  was  sufficient  to  cast  upon 
the  defendants  the  burden  of  proving  what  was  the  name  of  the  house  or  firm,  ifn  dif- 
ferent name  existed.  They  did  not  attempt  lo  i«pol  the  presumption,  and  of  counn  H 
belonged  to  the  jnry  lo  consider  of,  and  to  draw  that  presumption. "' 
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firms.  For  alt  the  names  must  be  truly  set  forth  in  the  declara- 
tion, and  the  same  party  cannot  be  plaintiff  and  defendant.($) 
But  if  one  of  these  firma  makes  a  note  to  the  other,  and  the  other 
indorses  it  over,  the  indorsee  may  hold  either  or  both  fii-ms.^^) 
So  the  death  of  the  pai-tner  would  terminate  all  this  difficulty. (a) 
And  if  a  man  be  a  partner  in  two  firms,  both  of  which  use  the 
same  style,  and  he  draw  a  bill  or  note  in  that  style,  it  is  said 
that  the  holder  may  elect  which  firm  to  sue.(fr)  But  certainly 
the  circumstances  under  which  he  took  tlie  paper,  or  the  course 
of  business,  might  confine  him  to  oue. 


(y)  TbuB,  in  MHinwariiig  v.  Newman,  S  B.  &  P.  120,  A  made  a  note,  payable  ta 
hinuelf,  iinii  10  B  and  C.  This  note  was  Lndoreed  to  C,  D,  and  E.  Held,  thai  the  in- 
donecs  could  not  maintain  an  action,  citliei  against  all  Ihe  indorscrs  jointly,  or  againBt 
one  of  them  seTerallj.  Not  against  ihem  alt  joinilir.  bemuse  tlicn  (he  same  person 
would  be  both  pl^ntj^  and  defendant ;  and  not  against  one  BDveralli-,  because  the  con- 
met  wu  joint.  So  in  Nealo  v.  Turton,  i  Bing.  149,  where  ibe  plaintilT,  a  holder  of 
■hateii  in  a  washing  company,  drew  bills  on  the  directors  of  the  company  for  goods 
fiiraiihed  by  him  ;  and  the  bills  were  accepted  by  the  secretary  of  the  company  "for 
the  directors  " ;  it  was  Md,  that  the  plaintiff  could  not  recover  on  these  bills  iij^inet 
the  company.  Btti,  C.  J.  aaid  ;  "  It  may  be  admitted,  thai  if  a  partner  were  lo  draw 
on  other  panncre  by  name,  and  they  wen  individually  to  accept,  he  might  nicoTer 
■gainst  them,  because  by  such  an  acceptance  a  sepftTSlc  right  is  acknowledged  to  exist. 
But  that  is  not  the  case  here,  for  the  bills  arc  dravrn  on  the  diroclon  of  the  company, 
nnd  accepted  for  the  directors.  They  are  the  Of^nts  of  the  company,  and  accept  as 
agents  of  the  compaoy.  Ths  case,  therefore,  is  that  of  one  partner  drawing  on  the 
whole  firm,  including  himself.  There  is  no  principle  by  which  a  man  can  be  at  the 
iame  time  plaintiff  and  defendant."  And  scu  Tcogue  b.  Hubbard,  B  B.  &  C.  345  1 
Foi  B.  Frith,  10  M.  &  W.  131  ;  Loraas  e.  Brsdshaw,  9  C.  B.  680  ;  Mahao  v.  Sherman, 
TBtackf.STB;  Balicock  v.  Stone,  3  McLean,  I7S 

(i)  Thus,  in  Pitcher  c.  Barrows,  17  Pick.  361,  which  was  an  action  by  an  indonee  of 
a  promissory  note,  made  by  a  firm  consisting  of  Hre  members,  and  payable  to  two  of 
the  unat  namber,  constituting;  a  separoK  firm,  Sfiaw,  C.  J.  said  :  "  Though  no  ques- 
tioD  was  made  at  the  argument  as  to  the  original  form  of  this  contntct,it  may  be  proper 
to  make  a  remarii  upon  that  subject.  Jt  was  a  promisB  by  fire,  to  pay  to  two  of  their 
own  nnmber  or  their  order,  and  as  on  original  contract  it  could  not  be  enforced  at  law, 
for  the  obvious  rcasoD  that  the  two  promisees  oould  not  sue  themselres  as  promisors, 
and  (he  other  three  promisors  were  not  liable  without  thorn.  But  this  is  a  diffitnlty 
ailendiiig  the  remedy  only,  not  the  right,  and  when  the  note  is  indoracd,  by  those 
luring  a  right  (o  indorse  it,  to  one  against  whom  there  is  no  snch  exception,  whereby 
beooquircs  a  legal  interest  and  right  to  sue  in  his  own  name,  the  difficulty  vaDisbea. 
It  is  like  a  nolo  payable  to  one's  own  order,  which,  though  till  indorsement  not  a  good 
legal  contract,  becomes  snch  by  the  Indoncment."  And  see,  to  (he  same  eObct, 
Blake  D.  Wheadon,  S  Hayw.  109;  Thayer  v.  Boffum,  II  Met.39S;  Dsris  v.  Brigg*, 
S9  Maine,  304  ;  Smith  b.  Lusher,  S  Cowen,  688. 

(a)  Bylcs  on  Bills,  6th  ed..  p.  31. 

it)  Baker  u.  Charlton,  Fcake.  80;  McNair  n.  Fletning,  1  Mont  on  FaitD.  31,  note  r 
Asd  see  Swan  d.  Steele,  7  East,  110. 
12« 
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Thd  general  authority  of  one  partner  to  bind  the  rest  springs 
Iroiu  the  course  and  usage  of  business  iu  which  the  fii-m  is  en- 
gaged. In  tradiug  partnerships,  the  power  of  one  partner  to  bind 
the  otiiers  by  a  bill  or  note  given  in  the  usual  course  of  the  busi- 
uess  undoubtedly  exiEt£.(c)  But  it  has  been  repeatedly  held, 
that  if  the  partnership  be  for  a  business  not  requiring  the  giving 
of  notes,  or  if  tlie  note  in  question  is  clearly  outside  of  the  busi- 
ness of  the  partnership,  the  partners  not  siguitig  are  not  bound. 
This  rule  applies  to  attorneys, (li)  or  partners  iu  the  practice  of 
medicine, (e)  or  in  keeping  tavern, (/)  or  in  farniiDg,(^)  or  min- 
ing.(A)    We  should,  however,  have  no  doubt  in  any  of  these  cases, 

(c)  Kinibro  f.  Bnliiit,  22  How.  SS6. 

Id]  Thus,  in  Ucdlcy  i>.  BaJnliridge,  3  Q.  B.  316,  whii-h  wu  wi  action  against  an 
attorney  on  a  promi^iDrr  note,  given  hj  iiis  partner  in  Che  name  of  tha  firm.  Lord 
Dtnmaa  said  :  "  No  donlil  a.  d«bt  wiia  duo  from  the  finn  ;  bnt  it  does  not  foUow  thai 
one  pariner  liad  autliorilj'  lo  give  a  pramtsjory  note  for  that  debt.  Partners  in  tmde 
luiv«  authorify,  an  regards  third  peisoiis,  to  hind  the  tim  by  hills  of  exebangc,  for  it  it 
in  tbe  oaunl  couise  of  mercantile  truisactiana  so  to  do ;  and  this  authority  is  by  tbe 
ciuiom  and  law  of  merchants,  vhieh  ii  part  of  the  general  law  of  the  land.  But 
tb6  same  reo^n  does  not  apply  to  other  partnerships.  There  is  no  custom  or  asage 
tlist  attorneys  shauld  be  parties  to  ntgutiable  instruments  j  nor  is  it  neccsaary  for  tlio 
purposes  of  their  bnsinesl,"    hevy  a  Pynp,  Car,  4  M.  453,  is  to  tbe  same  effect 

(t)  In  Crosthwall  v.  Ross,  1  Humph.  23,  it  waa  held,  that  a  partner  in  the  practic« 
of  physic  has  ibe  power  to  bind  his  copartner  by  the  execution  of  a  note  io  the  nams 
o1'  tlie  firm  for  the  purchase  of  all  things  necessary  to  be  used  by  them  in  their  voca- 
tion, such  as  medicines,  surgical  instruments,  and  tlie  like  ;  but  haa  no  power  lo  dm« 
bills  or  make  notes  for  the  purpose  of  raising  money ;  money  not  being  an  article  fui 
which  such  a  firm  has  a  direct  use. 

(/)  In  Cocke  u.  Branch  Banlt,  S  Ala.  17S,  it  was  htU,  that  one  of  a  firm  o' 
tavern-keepers  has  no  authority  to  bind  his  copartners  by  a  note,  the  consideration  of 
which  has  no  connection  with  the  business  of  the  joint  concern  ;  and  the  want  of  such 
consideration  may  be  shonn  in  defence  lo  an  action  by  a  bona  Jide  holder  of  the  note. 
And  see  WilliaiOB  v.  Thomas,  6  Esp.  18. 

[g]  See  Kimbro  v.  Bullitt.  22  How.  S6T ;  per  LlUttdalt,  J.  in  Dickinson  v.  Valpj, 
10  B.  ft  C.  138.  The  case  of  Oreenslade  u.  Downer,  T  B  &  C,  SSS,  which  is  usually 
cited  in  support  of  this  proposition,  was  decided  on  another  ground. 

(h)  Uii'kinsonD  Yalpy,  10  B.  &  C.  128.  Lialedidt.  3 .  taii  :  "In  tlie  case  of  an  or 
dinarj  trading  partnership,  the  law  implies  that  ono  partner  has  sutbority  to  bind 
another  by  drawing  and  accepting  bills,  bccaosc  the  drawing  and  accepting  of  bills  it 
necessary  for  the  purposes  of  carrying  on  a  trading  pannership ;  but  it  docs  not  follon 
that  it  is  necessary  for  the  purpose  of  carrying  on  the  bnsiness  of  a  mining  compauy. 
Evidence  of  the  nature  of  the  company  ought  toliave  been  given,  to  show  that,  in  order 
to  carry  into  eBect  the  purposes  for  which  it  nat  instituted,  it  was  necessary  that  indi 
Tidiul  members  should  have  tbe  power  of  binding  the  others  by  drawing  and  accept 
ing  bills  of  exchange.  In  the  absence  of  any  such  evidence,  I  am  of  opinion  that  il 
(•  not  competent  to  individnal  members  of  a  miniag  company  (which  ia  not  a  regnlsi 
bading  company)  to  Und  the  rest  by  drawitig  or  accepting  bills.     One  of  several  per 
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if  the  concerns  were  of  sucli  magnitude  as  to  require  a  large 
capital,  and  credit,  tbat  a  note  given  by  one  member  of  tbe  firm 
in  tlie  usual  course  of  tlie  busiuess  would  bind  the  firm.  This 
vould  depend  very  much,  however,  upon  the  usage  either  of  tlie 
particular  firm,  or  of  other  firms  engaged  in  the  like  business. (t) 

MDS  joiotlj  iDteregted  in  ■  farm  haa  no  poner  to  blad  tha  others  by  drawing  or  accept- 
ing tills,  he«us«  it  il  not  wtcsssary,  for  ihe  purpose  of  cairjing  on  the  farming  buai- 
nesa,  tlist  bilU  ihcnld  b«  drawn  or  accepted.  The  object  of  persoiu  concerned  in  ench 
an  andertakiDg  ii  to  tell  tbe  prodaco  of  the  fann  ;  and  thongb,  with  a  view  to  ench 
lain,  it  may  be  ndceasory  to  buy  many  things  in  order  to  raiie  and  pnt  tlie  produce  in 
ft  lalablo  state,  yet  it  ia  not  noceasaiy  for  that  purpose  that  bills  of  eii^bange  shoald 
be  drawn.  Even  if  tbat  were  necessary  for  the  purpose  of  carrying  on  a  mining  con- 
oern,  tboagb  not  for  the  parpoae  of  managing  a  &rm,  it  wai  incumbent  on  the  plain- 
tiff, in  tbis  case,  to  baie  shown,  either  from  the  very  nalare  of  this  company,  that  it 
was  necessary,  or,  from  the  practice  in  albvr  similar  ronipanies,  tbat  it  was  usual ;  for 
if  it  were  necessary  or  nsual,  it  would  be  reasonable  that  the  directors  should  bare  such 
a  power,  and  tbe  law  would  imply  it."  Parice,  B.  said :  "  I  very  much  donbt  whether 
there  is  any  antbority  in  mining  companies,  arising  by  implication  from  the  nature  of 
their  dealings,  (and  it  is  to  be  observed  that  there  wa«  no  proof  of  any  usage  10  do  tbis 
in  SDcb  compaDiea,)  10  draw  bills  of  exchange.  The  argument  would  go  10  this,  that 
all  personi  who  deal  in  the  prodoce  of  the  land  which  they  jointly  occupy,  becaase 
they  might  sell  that  produce  at  a  distance,  would  hare  an  implied  power  given  10  each 
other  to  draw  bills  of  exchange  for  the  purpose  of  receiving  paymont  for  it.  If  the 
aignmonl  was  valid,  it  would  show  that  formers  ai-ting  in  partnership,  as  well  ss  min. 
era,  would  have,  al  incidental  to  the  relation  of  partners,  an  authority  to  draw  bills  of 
uehange  apOD  tbe  persons  to  whom  the  prodnce  of  Ihe  land  was  sold.  There  is,  how- 
ever, no  nccessil;  to  decide  ibat  point,  because  there  is  no  ground,  at  all  events,  to  say 
that  mining  partners  have  an  implied  authority  from  one  another,  arising  from  the  na 
tare  of  their  business,  to  draw  such  a  hill  of  cxchangii  ns  this  ;  for,  upon  Ihe  face  of  it, 
tbis  is  a  bill  drawn  by  the  company  upon  themselves,  and  though  it  is  in  form  treated 
as  a  bill  of  excbaoga,  it  is  in  sabstance  only  a  promissory  note  ;  and  the  effect  of  say- 
ing that  one  member  of  a  company  like  this  can  draw  such  bills  Or  promissory  notes 
would  be,  that  each  of  the  partners  In  the  concern  would  have  the  power  of  pledging 
the  others,  not  only  to  the  extent  of  the  goods  the  company  might  sell  in  the  conrso 
of  their  ordinary  dealings,  but  without  any  limit  at  all,  inasmuch  as  one  partner  might 
raise  money  to  any  amount  by  drawing  hills  of  exchange,  and,  if  they  were  passed 
Into  the  hands  of  innocent  indorsees,  the  partners  would  be  liable  to  the  full  extent  of 
their  (bmines." 

(i)  In  Kimhro  c  Ballitt,  22  How.  2SG,  S6S,  a  bill  of  exchange  was  drawn  by  one 
partner  of  a  Hrm  which  was  engaged  in  farming,  in  running  a  steam  saw-mill,  and  io 
trading.  The  court,  per  Clifford,  J.,  were  of  the  opinion  that,  if  the  firm  bad  been  en- 
gaged in  fanning,  no  power  would  have  existed  in  one  partner  to  bind  the  others  by  a 
bill  or  note,  hut  that,  as  they  were  also  engaged  in  trading,  such  power  existed.  In 
respect  to  the  steam  saw-mill,  Ctifford,  J.  said  :  "  They  were  also  engaged  in  running  ■ 
■team  saw-mill,  for  mannfacturing  purposes  ;  and  common  observation  will  warrant  the 
remark,  that  those  who  engage  in  that  business  always  want  capital  to  carry  it  on,  and 
frequently  find  it  necessary  to  ask  for  credit.  Like  those  engaged  in  other  branches  of 
mani<r^clures,  they  buy  and  sell,  and  have  occasion  to  remit  money  and  collect  it  from 
distant  places."    See  however,  eoatra,  as  to  a  steam  aaw-mlll  being  within  the  rnle. 
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Members  of  a  joint>«tock  compaoy  have  no  power,  as  such,  to 
draw  bills  or  make  notes  in  the  name  of  the  company.(^)  Aiid 
although  there  ma.y  be  occadoual  or  special  partaerships,  aud 
within  their  limits  the  whole  law  of  partnership  applies,  the  mere 
joint  promise  of  two  to  make  a  certain  purchase  and  pay  for  it  in 
good  negotiable  notes,  to  be  indorsed  by  them,  does  not  consti- 
tute them  partners,  or  otherwise  autliorize  one  of  them  to  in- 
dorse in  the  name  of  the-  other.(A;) 

Suretyship  is  not,  in  general,  witliin  the  business  of  a  partner- 
ship. And  therefore,  if  to  a  bill  or  note  already  signed,  a  part- 
ner writes  the  name  of  his  firm,  with  the  word  "  surety  "  added, 
this  does  not  bind  his  partners  without  their  assent.(/)  And  if  a 
partner  sign  the  name  of  his  firm,  ostensibly  as  makers  of  a  note, 
but  in  fact  as  sureties,  and  tliis  is  known  to  the  payee,  he  cannot 
enforce  tlie  paper  against  them.(ni)  The  same  principle,  of 
course,  applies  to  all  cases  of  making  or  indorsing  bills  or  notes 
by  one  partner,  on  behalf  of  his  firm,  for  tlie  accommodatioo  of 
third  persons. (n)  But  it  is  otherwise  wliere  one  partner,  for  the 
benefit  of  the  firm,  exchanges  the  acceptauce  of  the  firm  for 
the  acceptance  of  a  third  person ;  both  acceptances  being  for 
the  same  amount.     In  that  case  tlie  firm  will  be  held.(o) 

If  it  appears  upon  the  face  of  a  bill  or  note,  tliat  it  was  signed 
by  a  partnership  as  sureties  merely,  this  will  be  notice  to  any 
one  who  may  take  it,  that  it  was  giren  out  of  the  course  of 
the  partnership  business.  Therefore,  no  subsequent  holder  can 
recover  on  it,  without  proving  the  assent  of  all  the  partners 
to  the  signature.  But  if  there  is  nothing  on  the  face  of  the 
paper  to  indicate  for  what  purpose  it  was  given,  any  one  who 
shall  take  it  bona  fide,  without  knowledge  that  it  was  given  out 

Lanier  v.  McCabe,  3  FU.  33.  On  the  qneetion  of  nsage  se«  the  cm«  of  Dickinson  c 
Talpy,  lOB.  £  C.  1!8. 

(j)  Bramahe.  Soberts,  3  B[iig,  N.  C.  963;  Bult  v.  HorreU,  I!  A.&B.  749;  Dii;k 
inaon  v.  Valpy,  lu/im. 

(i)  BalloD  K.  Spencer,  4  Cowen,  IG3. 

(0  Foot  e.  Snbin,  1 9  Johns.  154 ;  Bo}'d  r.  Plnmb,  7  Wend.  309  ;  Butler  n.  Stock 
ing,  4  Seld.  40B ;  Rollins  »,  Steveae,  31  Midne,  4S4 ;  Andrews  e.  PUnlen'  Bulk,  7 
Smedes  &  M.  192 ;  Wagnon  v-  Clay,  1  A.  K.  Marah.  257. 

(IB)  Bank  of  Rochester  »,  Boiren,  7  Wend.  1S8;  Rolslon  u.  Click,  1  Stew,  sas. 

(n)  Stall  0.  Cnlskill  Bank,  IS  Wend.  466 ;  Beach  d.  State  Bank,  S  Ind.  488 ;  Cba 
nowith  f.  Channberlin,  6  B.  Hon.  60;  Sweetser  d.  Frtoch,  S  Cosh.  309;  LaTCrtj  • 
Bnrr,  I  Wend  829. 

(o)  Oano  D.  Samuel,  14  Ohio,  59!.    See  Darling  v.  March,  2S  Maine,  1S4 
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of  tlie  course  of  the  partnership  business,  will  be  protect 
ed.(p) 

It  has  been  said,  that  if  tlic  maker  of  a  note  carries  it  to  a 
bank  to  get  it  discounted  on  his  own  account,  or  transfers  it 
to  a  third  person,  witli  the  naiuo  of  a  firm  indorsed  thereon, 
the  transaction  on  its  face  shows  that  it  is  a  mere  accommo- 
dation indorsement,  or  tlie  note  would  not  be  in  ttie  hands 
of  the  maker ;  and  the  bank  or  person  who  receives  it  from 
the  maker  being  thus  chai^able  with  notice  that  the  firm 
are  mere  sureties  of  the  maker,  and  that  it  has  not  passed 
through  ^eir  hands  in  the  ordinary  course  of  partnersiiip  busi- 
ness, the  membcFB  of  the  firm  who  hare  been  made  sureties 
without  their  consent  are  not  liable  to  such  bolder  of  the  note.{<i) 

Sometimes  a  partnership  name  is  signed,  in  form,  as  surety 
for  a  tliird  person,  while  really  tlie  undertaking  is  for  their 
own  debt,  and  the  note  is  given  for  their  own  benefit.  In  such 
cases  the  substance  of  the  transaction,  and  not  tlie  form,  will 
be  regarded.  Thus,  if  a  partner,  acting  for  the  firm,  pi-ocures 
A.  who  is  a  debtor  of  the  firm,  to  give  his  note  for  the  amount 
of  the  debt  to  C,  who  is  a  creditor  of  the  firm,  and  thereupon 
the  partner  adds  the  partnership  name  to  the  note,  as  surety, 
and  G  takes  it  in  payment  of  his  debt,  the  firm  will  be  liable  on 
the  note.(r) 

The  giving  of  accommodation  paper  is  considered  as  so  fai 
out  of  the  line  of  regular  commercial  business,  that,  if  such 
paper  be  made  and  given  by  one  member  of  a  firm,  the  other 
partners  will  not  be  holden  to  any  party  cliargeable  with  notice 
or  knowledge  that  it  is  accommodation  paper,  unless  it  was 
made  with  their  consent.(s)  But  wlien  a  bill  or  note  has  been 
given  in  the  partnership  name,  with  the  consent  of  all  the 
partners,  for  the  accommodation  of  a  third  person,  it  has  been 
iield  that  such  bill  or  note  may  be  renewed  from  time  to  time 
by  a  single  partuer.(f) 

(;>)  See  cuea  tapm. 

(()■  Per  Waimorth,  C.  in  Btall  i>.  Cftlatm  Bank,  IB  Wend,  478;  Bank  of  VeTjenoei 
V.  Cameron,  T  Barb.  143.  Sea  Anitin  n.  Vandennark,  4  Hill,  S99;  GanuTDort  a. 
WiUianu,  14  Vena.  133.      \ 

{r)  Lsngan  a.  Heirett,  13  Smedes  ft  M.  \ti. 

(i)  Aostin  V.  Vandennark,  4  Hill,  !99  ;  Stall  d.  CaCakill  Bank,  IS  Wend.  466;  Bank 
of  VeD^neie.  Cameron,  7  Barb.  143;  SweeMer  c.  French,  a  Cn«h.  309. 

(()  DnndaM  r.  OaUaghGT,  i  Penn.  Slate,  SOS.  ^ 
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And  previous  dealings,  or  recognitions  of  proTious  notes  or 
bills  of  like  kind,  or  other  similar  circumstances,  may  indicate 
the  consent  of  the  other  partners  in  tlie  case  of  accommodation 
paper,  or  paper  bearing  their  signature  as  sureties,  in  like  man- 
ner as  has  been  already  stated  in  reference  to  the  authority  of 
agents. 

It  may  be  added,  that  subsequent  recognition  or  ratification 
of  negotiable  paper,  by  partners,  has  the  same  effect  as  when 
this  occurs  in  a  case  of  agency.  And  a  ratiGcation  need  not 
be  express ;  it  may  bo  inferred  from  the  acts  or  omissions  of 
the  other  partners,  after  they  know,  or  have  the  means  of  know- 
ing, of  the  acts  of  the  individual  partner.(w)  So  where  it  is 
necessary  for  the  plaintiff  to  show  the  assent  of  the  copartners 
to  the  giving  of  a  bill  or  note,  he  need  not  show  an  express 
assent ;  it  may  be  implied  from  circumstances,  such  as  the 
common  course  of  business  of  the  firm,  or  the  previous  course 
of  dealing  between  the  parties.(v) 

Partners  are  actual  and  ostensible ;  and  this  they  may  be, 
if  well  known,  although  their  names  be  not  used  in  the  style 
of  the  firm  ;  in  which  case  they  are  liable  both  on  the  ground 
of  the  credit  they  give  to  the  concern,  and  also  of  the  profits 
which  they  take  from  it.  Or  they  are  secret,  in  which  case 
they  are  liable  on  the  ground  of  their  participation  in  the 
profits  ;  or  nominal  only,  in  which  case  they  are  liable  because 
of  the  credit  they  give,  by  holding  themselves  out,  or  suffering 
themselves  to  be  held  out,  as  partners.  But  there  is  a  ma- 
terial difference  between  these  kinds  of  partners,  in  case  of 
dissolution  and  notice.  A  secret  partner  is  not  liable  for  debts 
contracted'  after  he  leaves  the  partnership,  although  he  gives 
no  notice ;  for  his  taking  of  profits,  which  is  the  only  ground 
of  his  liability,  has  ceased. (w)  A  nominal  partner,  whether 
actual  or  not,  is  liable,  after  leaving  the  firm,  certainly  to  those 
who  had  formerly  dealt  with  the  firm,  and  have  no  notice  or 
knowledge  of  his  leaving  the  firm,  and  no  such  means  of 
knowledge  as  binds  them.      And   he   may  be   bound   even  to 

(u)  Sweotser  n.  French,  !  Cosh.  309.  / 

(i>)  SwceUer  d.  Fronch,  S  Cash.  SOS ;  Beach  f.  State  Bank,!  Ind.  4Be;  Batlorv 
Stocking,  4  Setd.  40S;  Dancan  v.  Lowndea,  3  Caoip.  47B;  Qanaeroori  b.  Williami 
14  Wend.  133 ;  Darling  b.  March,  2S  Maine,  184. 

(w)  See  1  Pnraons  on  ConL  143,  note  h. 
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a  new  customer,  who  comes  to  the  firm  in  the  belief  that  be 
is  a  partner,  and  on  his  credit,  with  a  sufficient  reason  for  his 
belief,  (a;) 

A  new  partner  is  not  bound  for  old  debts,  unless  he  expressly 
assume  them,  or  agree  with  the  partners  to  be  bound  ;  or  unless 
this  assumption  or  agreement  may  be  inferred  from  his  enter- 
ing at  once  into  the  whole  business,  interest,  and  profits  of  the 
concern  ;  and  such  a  course  would  generally  imply  that  lie 
takes  all  this  benefit  and  property  cum  (mere,  and  is  therefore 
bound  by  the  liabilities.  But  if  in  this  way  he  is  defrauded 
into  a  disastrous  connection,  this  should  not  bind  him  to- 
wards creditors  with  whom  there  are  no  new  dealings  on  his 
credit,  and  from  whom  tliere  is  no  consideration  moving  to 
him.(y) 

A.  creditor  discharges  the  former  partners  and  accepts  instead 
the  responsibility  of  a  new  firm,  either  expressly,  or  by  continu- 
ing to  dea!  with  the  new  firm,  after  notice  of  the  transfer  of  his 
account,  without  any  objection,  provided  this  be  done  or  accom- 
puiied  with  such  words  or  acts  as  indicate  his  purpose  of  dis- 
chai^ing  the  former  partners,  but  not  otherwise. (z) 

Notice  of  tlie  dissolution  of  a  firm,  or  of  the  retiring  of  a  part- 
ner, should  always  be  given  in  the  usual  way.  Tliis  is  personal 
notice  by  letter  or  otherwise  to  all  wlio  usually  do  business  with 
the  firm,  and  to  all  creditors  of  the  firm,  and  public  notice  by 
advertisements.  If  tliis  is  done,  the  retiring  partner  is  not  re- 
sponsible for  the  subsequent  debts  of  the  firm. (a)  Nor  is  he 
responsible  to  any  one  who  has  actual  notice  of  his  retirement. (6) 
Deatli  of  a  general,  or  even  of  a  special  partner,  operates  a 
dissolution  of  the  firm,  and'  as  respects  tlie  estate  of  a  deceased 
partner,  no  notice  need  be  given.  And  it  has  recently  been  held 
that  the  surviving  partners  are  not  bound  to  give  notice  of  that 
fact  in  order  to  terminate  their  liability  for  the  acts  of  each 
other.(^)     In  the  case  cited  in  our  note,  there  was  no  evidence 

(z)  1  Ftnont  on  Coat  144, 149,  and  hoim. 

(y)  1  ParaoD*  on  ConL  166,  note  ■'.    See  Shirreff  r.  WUki,  1  But,  48;  T«*  m 
lubbj.  10  B.  &  C.  SSS  i  B*ul«7  e.  Lewii,  1  Han.  ft  0. 19S. 
(i)  Kirwan  o.  Kinran,  S  Cromp.  &  M.  BIT. 
(a)  Fanon«,  ElemeoU  of  Merc.  Lair,  2d  ed.,  ITS,  ni  noMt 
{b)  Ibid, 
(la)  Mvlnt ».  Jacknuu,  8  Allen,  IBT. 
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that  the  surviving  partners  knev  of  the  decease ;  but  the  court 
said  tbat,  even  if  the;  had  such  knowledge,  the;  would  uot  be 
obliged  to  give  notice,  (c) 

On  tlie  dissolution  of  a  firm  b;  the  death  of  one  of  the 
tnembers,  the  survivors  are  joint  tenants,  and  not  tenants  io 
common,  so  far  tbat  they  take  the  property  of  tlie  firm  by 
Burvivorehip,  for  all  purposes  of  holding  and  administering  the 
estate,  until  the  effects  are  reduced  to  money  and  the  debts 
are  paid ;  (d)  but  the  harsh  doctrine  of  the  jus  accrescendi, 
wliich  is  an  incident  of  Joint  tenancy  at  common  law,  does 
not  apply.(e)  It  is  aji  unquestioned  principle  of  lav,  that 
after  a  dissolution  the  authority  of  a  former  partner  to  bind 
the  others  is  gone,  except  as  to  the  settlement  of  the  estate 
of  the  old  partnership,  and  it  is  usually  stated  that  he  has 
no  power  to  make  any  new  contracts.  It  is  obvious,  however, 
that  a  strict  construction  of  this  rule  might  prevent  the  partner 
whose  duty  it  is  to  settle  up  the  estate  from  accomplishing  this 
object  in  the  most  judicious  manner.  So  far  as  tlie  question  is 
still  an  open  one,>we  should  consider  the  true  rule  to  be,  that  no 
contract  can  be  made  by  one  partner  after  dissolution  bj  which 
the  others  will  be  bound,  unless  such  contract  is  an  appropriate 
means  for  settling  up  the  business  of  the  concern  in  the  most 
judicious  manner.  Tlieir  duty  is  similar  in  many  respects  to 
that  of  trustees  and  agents, (/)  and  they  should,  in  settling  up 
the  aflairs  of  the  old  firm,  have  all  tlie  rights  which  agents 
usually  have  by  the  usages  of  the  business  in  which  the  old  firm 
was  engaged.  In  tlie  language  of  tlie  Supreme  Court  of  Mune, 
"  The  dissolution  operates  as  a  revocation  of  all  authority  for 
making  new  contracts.  It  does  not  revoke  t^e  authority  to 
arrange,  liquidate,   settle,   and   pay  tliose   before   created."(£-) 


(c)  Ses  Paraoni,  Elenientt  of  Merc.  Law,  2d  ed.,  172,  192. 

\d)  Bvcr  D.  Clark,  G  Met.  56S  ;  Marraj  d.  Mumford,  6  Cowen,  441. 

(e)  Backley  u.  Barber,  6  Eich.  164,  lEng.  L.  &  Eq,  S06. 

(/)  WnahbDm  v.  Qoodman,  IT  Pirk.  S19.  And  in  Porker  v.  Phillips,  2  Cuah.  ITS, 
ITS,  the  court  aaid :  "  Though  a  partnerBhip  ia  dissolred,  and  the  malnal  anthoiitj  of 
the  partners  to  bind  each  other,  as  to  fnturo  transnctiong,  has  ceased,  jet  to  some  extent, 
and  for  aome  purposes,  in  regsrd  to  past  transactions  the  partnership  alill  exiau."  See 
ftlso  Caldwell  v.  Stilemsn,  I  Sawle,  ai2i  Beak  v.  Beak,  3  Siranat.  627. 

(;)  Darling  d.  March,  22  Maine,  184.  See  also  Oannett  v.  CoDDlBicbam,  S4 
Hunt,  H. 
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Thus,  in  a  cose  where  a  bill  of  exchange  was  drawn  in  blank 
by  one  partner,  to  the  order  of  the  firm,  and  indorsed  before  tho 
dissolution  of  tho  firm,  it  was  held  tliat  it  might  afler  that  event 
be  filled  up  and  negotiated. (A)  And  after  dissolution  one  part- 
ner may  waive  demand  and  notice,  this  being  considered  as 
merely  a  modification  of  an  existing  liability ;  (t)  he  may  also, 
it  has  been  held,  lawfully  assign  to  a  creditor  of  the  firm  a 
demand  due  to  the  partnership ;  {J)  or  acknowledge  in  the  part- 
nership name,  after  dissolution,  a  balance  due  from  the  partner- 
ship.(A;)  If  a  note  is  signed  by  a  firm  payable  to  the  order  of 
one  of  its  members,  this  person  may  indorse  the  note  after  the 
dissolution  of  the  firm  so  as  to  bind  it.(/) 

In  Pennsylvania  the  courts  have  fully  adopted  tlie  principle, 
that  OS  to  past  transactions  the  partnership  continues  until  they 
are  settled.  Thus  it  is  held  that  after  dissolution  a  partner  may 
borrow  money  to  pay  partnership  debts, {m)  and  may  renew  the 
notes  of  the  firm ;  (n)  or  give  notes  in  the  firm  name  in  payment 
of  firm  debts.(o) 

There  are,  however,  otlier  autliorities,  wliich  construe  the 
rule  that  a  partner  cannot  make  a  new  contract  after  dissolu- 
tion very  strictly,  and  hold  that  the  power  of  a  surviving  part 
ner  not  only  does  not  extend  to  the  giving  of  a  noto,(/))  or 

(A)  Uiher  v.  nKuncey,  i  Camp.  97.  In  Levia  v.  Iteillr,  1  Q.  B.  349,  to  an  aclioD 
by  an  indorscB  on  a  bill  drawn  by  defendants  A  and  B,  as  partners,  pajabla  to  their 
ovn  order,  and  also  indorsed  by  ihem,  defendant  B  pleaded  th&i  cha  bill  was  indorsed 
by  A  to  pUinlilF,  in  the  pHitnerahip  name,  after  a  disHolation  of  the  partnerBhip,  with- 
out the  privity  or  consent  and  in  fraud  of  defendant  B,  and  for  A's  prirato  purposes  ; 
and  that  pluntiff  knew  of  tbe  dissolation  at  the  lime  of  the  indorsement.  Held,  after 
Toilict  fbr  defendant,  that  the  plea  was  bad  for  not  showing  that  plaintifT  had  colluded 
with  A,  or  was  privy  to  the  fraud.  Lord  DfHman  said ;  "  It  is,  perhaps,  doing  no 
TJolence  to  language  lo  say  that  the  partner»Iiip  coald  not  be  dissolved  as  to  this  bill, 
•0  as  10  prevent  it  from  being  indorsed  by  either  defendant  in  the  oatne  of  the  firm." 

(i)  Dariinfr  e.  March,  3a  Maine,  1B4. 

(J)  Milliken  u.  luring,  37  Maine,  40B. 

(k)  Idc  r.  Ingnbam,  5  Qray,  lOfi. 

10  Teraplon.  Searer,  II  Cash.  3  H. 

(n)  Estate  of  Davis  &  Desaagae,  a  Whart  S30. 

(m  Ibid.;  Brown  V.Clark,  14  Penn   State,  469. 

(o)  Bobioton  v.  Taylor,  4  Barr,  fi43. 

(p)  Lorkwood  d.  Comsiock,  4  Mclean,  3S3 ;  Bank  of  Port  GilMOD  u.  Baugh,  9 
Sntedes  &M.  290;  Hamilton  v.  Seaman,  I  Ind.  189;  Perrin  ir.  Keone,  19  Mune,3&5; 
Liuk  V.  Smith,  8  Barb.  S70.  In  Hiiehell  c  Ostrom.  a  Hill,  930,  the  note  in  rait  wu 
•%ned,  "  Lale  Snn  M.,  J.,  E.,  &  Co. 

V-u  I.— K 
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acceptiiig  of  a  biU,(9)  in  the  firm  name,  after  dissolution,  for 
a  pre-existing  debt  of  the  firm,  even  thougli  it  be  antedated 
80  as  to  bear  date  before  the  digsoliitIoa,(r)  but  also  that  he 
cannot  renew  bills  or  notes  given  by  the  partnership  before 
dissolution,  so  as  to  bind  his  former  copartners,  (j)  or  indorse 
notes  given  to  the  firm  before  dissolution,  so  as  to  vest  the  title 
\a  the  indorsee. (^) 

Ifor,  it  has  been  held,  can  he  indorse  notes  belungiDg  to  the 
firm  at  the  time  of  the  dissolution,  so  as  either  to  render  the 
other  partners  liable  on  his  indorsment,  or  to  pass  a  valid  title  to 
the  notes. (u)  It  has  even  been  doubted  whetlier  a  note  indorsed 
before  dissolution,  but  negotiated  afterwards,  will  bind  the 
firm ;  («)  but  if  negotiated  in  good  faith  for  the  purposes  for 
which  it  was  indorsed,  we  are  inclined  to  think  it  would,  al- 
though the  contrary  doctrine  has  been  lield,(w) 

One  partner,  after  dissolution,  may,  of  course,  bind  Iiis  copart- 
ner by  any  of  the  above  acts,  if  he  have  an  express  authority  for 
that  purpose.  And  such  authority  may  be  given  by  parol,  al- 
though the  terms  upon  whicli  the  partnersliip  was  dissolved  should 
be  in  writing.  Thus,  where  a  retired  partner  stated  tliat  he  left 
the  assets  and  securities  of  the  firm  in  the  hands  of  the  continuing 
partner,  for  the  purpose  of  winding  up  the  concern,  and  that  he 
had  no  objection  to  his  using  the  partnership  name,  it  was  held 
that  the  jury  were  justified  in  finding  that  tlie  continuing  partner 
had  authority  to  indorse  promissory  notes  so  left  iu  his  hands,  in 


(g)  Tombeckbee  Bank  f.  Dumell,  S  MoBon,  56. 

(r)  Wrighuon  o.  Pullsn,  t  Stark.  3TS  ;  Lansing  v,  Gainc,  3  Johns,  300. 

(i)  Palmer  v.  Dodge,  4  Ohio  State,  2!  ;  National  Bunk  n.  Norton,  I  Hill,  57S  ;  Fu- 
ker  i>.  Cousins,  S  Grat.  372  ;  Martin  v.  Kirk,  2  Hnmph.  SS9  ;  Long  v.  Story,  10  Mino. 
636  ;  Stone  v.  Chambertin,  20  On.  9S9,  In  Bank  uf  South  Carolina  v.  Hmnphruya,  t 
McCord,  388,  the  Ann,  during  the  continuance  of  Che  partnership,  had  written  a  letter 
ID  tlie  holder  of  a  note  against  thorn,  requesting  permission  to  renew  it,  nnlil  th«expirap 
[ion  of  ■  certain  time,  daring  which  time  a  renewal  was  given  by  one  partner,  bat  tab- 
sequent  to  the  dissolatioa.     Held,  that  the  firm  was  not  bound. 

(I)  Sanford  i7.  Micklea,  4  Johns.  224.  Sea  also  Gcortner  v.  Trnstees,  &c  S  Barb. 
695. 

(u|  Abel  B.  SuUon,  3  Esp.  lOS ;  Sanford  v.  Mickles,  4  Johns.  324  i  Parkw  v.  H» 
comber,  18  Pick.  SOS;  Hnmphries  v.  Chastiun,  S  Ga.  166. 

(d)  Per  Lord  Kmyon  In  Abet  «.  Sntion,  rupm. 

(m)  In  GIUBcock  v.  Smith,  2S  Ala.  474.  The  qnesdon  wM  rusod,  but  not  decided, 
In  Mechanics'  Bank  d.  Hildrcih,  9  Cosb.  aS9. 
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the  partnership  name.(x)  So  an  authority  bj  parol  to  continu- 
ing pulnors  to  sell  a  negotiable  note  made  to  the  firm  beforn  dis- 
solution, will  authorise  an  indorsement  of  such  note,  "without 
recourse,"  in  the  name  of  the  lirm.(y)  It  seems  however,  to  be 
well  settled,  that  an  authority  given  to  one  partner  "  to  close  all 
business  transactions  of  the  late  firm  " ;  (z)  •'  to  settle  up  the  busi- 
ness of  the  firm ;  "(a)  "  to  settle  all  demands  in  favor  of  or  gainst 
the  firm  "  ;  (d)  "  to  settle  business  of  the  firm,  and  for  that  pur- 
pose to  use  their  name  "  ;  (c)  "  to  settle  business  of  the  firm  and 
sign  its  name  for  that  purpose"  ■,(d)  "to  use  the  name  of  the 
firm  in  liquidation,  only,  of  past  business  "  ;  (e)  confers  no  more 
power  than  the  partner  would  have  by  the  general  principles  of 
the  law  of  partnership.  In  one  case,  however,  the  couiir  were 
of  the  opinion  that  the  authority  given  to  use  the  partnership 
name  conferred  a  greater  power  than  would  Lave  otherwise  ex- 
isted, and  held  that  it  was  for  the  jury  to  find,  from  the  course 
of  trade,  and  the  usage  and  custom  of  merchants,  as  well  as 
from  the  notice  itself,  whether  this  power  extended  to  the  re- 
newal of  a  note  which  had  been  discounted  at  a  bank  previous 
to  the  dissolution. (/)  And  if  a  partner,  under  such  an  au- 
thority, receives  a  note,  in  payment  of  a  debt  due  to  the  firm, 
payable  to  bearer,  it  seems  that  the  legal  title  to  such  note  will 
vest  in  such  partner  atone ;  and,  therefore,  he  will  be  able  to  give 
a  good  title  to  it  by  delivery. (§■) 


(c)  Smith  V.  Winter,  4  H.  &  W.  154.  lu  Barton  v.  Issitt,  i  B.  &,  Aid.  S6T,  by  a 
deed  of  disaolnlion  of  partnenhip,  a  power  vas  reserred  to  the  remaining  partners  to 
jac  the  Diinie  of  the  retiring  partner  in  the  proaecQtion  of  all  BUits.  la  aa  action  in 
vfaieb  jndgrnenl  had  been  obuJned  b;  all  the  partner?  before  the  ditsolntion,  it  was  Md, 
IhM  the  remaining  partnsra  had  aDthorilj  nnder  that  power  lo  give  to  the  defendant  a 
Dole  for  the  payment  of  the  lixpences,  ander  the  Lords'  Act,  on  behalf  of  themaelve* 
and  the  retiring  pRrtner. 

{])  Tale  c.  Eames,  1  Met.  486. 

<i)  Fatmer  p.  Dodge,  4  Ohio  State,  SI . 

(a)  Parker  o.  Cousins,  S  Grat  37! ;  Long  o.  Scot7,  10  MU«o.  636 ;  Martin  d.  Wal- 
am,  1  AfcCord,  16;  Father  tr.  Mscomber,  IS  Pick.  SOS. 

(i)  Lockwood  B,  Comstock,  4  McLean,  383. 

(k)  National  Bank  v.  Norton,  I  Bill,  572. 

{d)  Hamilton  e.  Seaman,  I  Ind.  185. 

[e)  Martin  b.  Xirk,  2  Hnmph.  539. 

(/)  Myen  n,  Ha^n^ns,  1  Slrob.  473. 

ij)  In  Parker  v.  Haconiber,  18  Pick.  505,  where  the  indiTidaal  note  of  a  paitlMr, 
Etude  aftet  ibe  diaiolDUon  of  the  partnership,  wu  tnnsfemd  bj  (he  holder  to  the  &nn. 
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As  to  any  persons  who  have  not  been  properly  notified  of  the 
dissolution,  the  partners  will  be  bound  by  tlie  acts  of  a  copartner, 
the  same  as  before  dissolution. (/i)  But  in  one  case  it  was  held 
that  an  attorney  who  knew  that  a  dissolution  was  intended  and 
agreed  on,  but  did  not  know  that  it  had  taken  place,  as  was  in 
t&it  the  case,  could  not  hold  the  firm  on  an  acceptance  made  by 
a  partner  in  the  name  of  the  firm  after  the  di3so1ution.(i)  And  in 
another  that  a  bill  drawn  by  a  firm,  and  sent  to  an  agent  for  sale, 
and  sold  hy  him  after  notice  to  him  and  to  the  buyer  that  one  part- 
ner had  retired,  bound  only  the  remaining  partner.(u') 

Ratification  and  coufirmation  will  have  the  same  effect  afler  a 
dissolution,  as  if  the  partners  who  adopt  the  signature  and  confirm 
it  were  still  partnera.fj) 

bj  an  indorsement  in  blank,  in  papnent  of  a  debt,  it  was  htid,  that  such  note,  being' 
payable  10  bearer,  migiicba  legally  tmnEferred  to  a  third  pereon  by  another  partner,  who 
was  BQlhorixcd  to  eeitle  the  concema  of  die  partnership.  Shaw,  C.  J.  faid  :  "  It  ia 
contended  that,  by  this  indorsement,  delivery,  and  payment,  the  property  in  the  note 
vested  in  all  the  mcmben  of  the  late  firm,  and  tliougb  it  was  ander  a  blank  indorafr 
mcnt,  it  rould  not  be  passed  by  delivery,  so  as  to  veet  a  valid  title  in  the  holder,  with- 
oat  the  act  of  al!  the  partners.  Bat  we  are  of  opinion  that  this  dLftnce  cannot  be 
niaintBined.  Being  under  a  blank  indorsement  and  pHasing  by  deliirery,  the  title  vested 
in  any  person  or  persons  legally  becoming  the  holders  for  value.  Now  we  think  the 
aathoriiy  given  to  the  two  partnern,  the  Howlanda,  1o  collect  the  debts  and  settle  the 
affairs  of  the  late  firm,  gave  them  authority  to  receive  negotiable  notes  and  drafts,  as  a 
means  of  obtaining  payments.  If  so,  they  must  bo  deemed  to  have  received  chii  note, 
as  agents  lo  settle  ;  they  received  it  in  their  own  right,  and  the  properly  vested  in  them. 
This  being  the  case,  as  tbcj  would  take  merchandise,  bank-stock,  or  other  articles 
affording  the  means  of  raising  money  and  getting  in  the  debts,  tbcy  had  a  right  to  dis- 
pose of  the  property  for  the  same  purpose  ;  and  it  being  a  mercantile  agency,  each  had 
the  requisite  authority.  As  they  took  the  note  under  a  blank  indorsement,  and  it  was 
in  a  condition  w  pass  by  a  mere  delivery,  no  indorsement  of  (ho  firm  was  neecssaiy ; 
and  the  want  of  authority,  arising  from  a  want  of  le^l  power  to  make  such  indorse- 
ment, applicable  to  llie  cnse  of  the  other  note,  does  not  apply  to  this.  If  it  be  said  that 
they,  being  agents,  took  this  note  for  the  use  and  benelit  of  all  the  members  of  iho  late 
firm,  and  so  the  titlo  vested  in  them,  we  think  it  is  necessary  to  distinguish  between  the 
legal  and  the  benelicial  interest  Undoubtedly  the  beneficial  intorc&t  was  in  the  mem- 
bers of  (he  late  firm  ;  and  the  agents  were  bound  to  render  an  accoant  of  the  propert]' 
and  apply  the  proceeds  lo  their  benefit-  But  this  is  quite  consiBient  with  their  taking 
a  legal  interest  themselves  in  the  sccnrity,  in  the  same  manner  as  if  they  had  taken 
goods,  bank-notes,  or  other  properly,  to  be  lamed  into  money  and  accounted  for,  pur- 
suant to  the  imsi  and  authority  reposed  in  ihera  for  tliat  purpose," 

(h)  Whitman  a.  Leonard,  3  Pick,  177  ;  Tombcckbee  Bank  v.  Dnmell,  EHason,56i 
Lansing  v.  Gaine,  2  Johns.  300  *.  Biistol  v.  Spragne,  6  Wend.  4S3. 

(i)  Palarson  v.  Zaeharioh,  1  Stork,  71. 

([<)  Bobb  V.  Mndge,  14  Gray,  &34. 

U)  Waite  V.  Poster,  33  Maine,  434;  Leonard  e.  Wildes,  S6  Kfaine,  SSS;  Lnsk  v. 
Smith,  6  Barb.  570;  Chase  t>.  Kendall,  Bind.  304;  Eaton  v.  Taylor,  10  Mesa,  54. 
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OP  LUNATICS. 

If  these  are  under  ga&rdianEhip,  thej  come  under  the  etatu- 
tory  disability.{*)  If  not,  their  natural  disability  applies.  But 
to  such  a  case,  somewhat  of  the  same  principle  which  governs  as 
to  the  incapacity  of  infants  also  applies.  If  this  natural  inca- 
pacity is  not  in  fact  perfect,  and  if  an  insane  or  an  imbecile  per- 
Bon,  while  temporarily ,■•  or  apparently,  sane  enough  to  transact 
ordinary  bnsijiess,  gives  his  note  for  necessaries,  and  it  is  received 
in  good  faith,  it  would  seem  to  be  proper,  for  the  sake  of  the  lu- 
natic himself,  that  tlie  note  should  be  valid.  Or  if  the  note  were 
set  aside,  because  it  fixed  a  certain  price  or  amount  which  ought 
to  be  left  open  to  inquiry,  still  his  liability  on  the  contract  sliould 
be  established,  and  the  note  might  be  evidence,  of  more  or  less 
value,  of  the  quantum  which  should  be  paid.(/) 

It  is  undoubtedly  now  true,  that  a  man  may  "  stultify  him- 
self," or  prove  in  defence  against  a  claim  on  any  contract  his 
insanity,  or  imbecility,  or  aberration,  or  defect  of  understanding 
from  any  cause,  existing  at  the  time  the  contract  was  made.(OT) 
The  general  reason  for  this  is,  that  there  can  be  no  contract  un- 
less there  be  a  meeting  of  minds  ;  and  there  can  be  no  meeting 
3f  minds  if  the  one  party  has  no  mind  which  can  meet  the  mind 
of  the  other.  Possibly  this  defence,  to  be  effectual,  must  go  far 
enough  to  show  that  this  defect  of  mind  was  known  to  tlie  other 
contracting  party,  or  was  unknown  to  him  by  reason  of  his  own 
fault  and  negligence.    It  has  been  so  held  in  cases  of  executed 


(<t)  Leonard  a.  Leonard,  14  Pick.  380. 

(/)  See  Gore  d.  Gibson,  13  M.  4  W.  623.  In  Bugater  v.  E«rl  of  Porwrnoath,  T 
Dowl.  &  B.  6U,  2  C.  a  P.  178,  it  wu  Ud,  that  a  Innatie  19  capable  of  contmrting  for 
necesaariea.  Therffiire,  vhcn  a  person  of  rank  ordered  camBfreB  saitable  to  bis  con- 
dition, and  the  coachmaker  Bapplied  them  bona  Jide  nnil  wiihoat  frand,  and  Ihcj  were 
aelnatly  used  br  the  part^  :  held,  that  an  action  iroold  lis  upon  tho  ixintract,  natwith- 
■landing  an  inqulaillon  iif  lunacv  Itiiding  tho  party  to  bo  of  nnwand  mind  at  the  dniH 
ibe  carriaffca  were  ordered.  La  Roe  v,  GilkyioD,  *  Penn.  Slate,  STS,  ii  to  the  lame 
efftct.     Aiu*  aee  Richardson  v.  Strong,  13  Ired.  106. 

(m)  ICtchell  e  Kingman,  S  Pick.  491 ;  Oore  d.  (^bton,  13  M.  &  W.  633 ;  Alcock 
■.  Akock.  a  Uan.  &  0.  ies.    See  contra,  Brown  p.  Jodnll,  3  C.  &  P.  30. 
18  • 


;vGoo»^lc 


L50  NOTZS  AND  BILLS.  [CH.  V. 

contracts.(n)  But  it  may,  ta  think,  be  well  doubted  whether 
any  instrument  or  contract  could  be  enforced  in  law,  if  one 
of  the  parties  was  distinctly  non  compos  mentis  when  it  was 
inade.(o)  It  has  been  said  that  the  note  of  one  known  to 
the  payee  to  be  insane  is  absolutely  void,  evon  in  the  hands 
of  an  innocent  indorsee  ;  (p)  but  such  indorsee  must  cer- 
tainly have  his  remedy  against  the  indorser,  eitiier  on  the  note 
or  independently. 

Sanity  is  to  be  presumed ;  the  burden  of  proof  being  on  him 
who  denies  it.{q)  But  to  defeat  a  promissory  note,  it  is  only 
necessary  to  prove  a  condition  of  mind  which  makes  self-protec- 
tion against  imposition  impossible,  (r) 

An  inquisition  of  lunacy  is  conclusive  against  those  who  are 
parties  to  it.    But  it  is  said  that  it  may  be  rebutted  by  clear  evi-' 

(n)  ThoB,  in  Brown  v.  Jodrcll,  3  C.  &  P.  30,  Mood j  &  M.  lOS,  which  wu  an  iction 
for  work  and  labor,  and  goods  sold  aod  d«li>sred,  U  mu  Md  to  be  no  defenm,  that  tha 
defendant  was  of  unsoand  mind,  unless  the  plaintiff  knew  of,  or  in  Kime  wa;  took 
advaniage  of  his  iocapncity,  io  order  to  impose  on  him.  So  in  Beols  o.  See,  10  Penn. 
Stale,  56,  it  waa  htid,  that  an  executed  conlrat-t  by  a  metchani  for  the  purchase  of  goods 
cannot  be  avoided  hj  proof  of  inssnilj  at  the  time  of  [be  purchase,  nnlcsi  there  hat 
been  a  fVand  committed  ou  him  bj  the  vendor,  or  he  ba^  knowledge  of  hia  condition. 
And  in  Hollon  v.  Camroux,  4  Exch.  IT,  it  was  litlJ,  thai  unsoundness  of  mind  will 
not  vacate  a  contmet,  if  it  be  unknown  to  the  other  eoutracting  party,  and  no  advan. 
tage  be  taken  of  tlie  lunatic,  especially  wliera  the  contract  a  executed  in  whole  or  ia 
part,  so  ^at  tlie  parties  cannot  be  restored  to  their  orifinal  position.  Therefore,  wliere 
a  lunatic  purchased  certain  annuities  for  hia  life,  of  a  society  which  at  [he  time  had  no 
knowledge  of  hia  unBOUndnesa  of  mind,  the  IranaHclion  being  in  the  ordinary  course  of 
human  aShini,  and  fair  and  imia  Jide  on  tlie  part  of  the  society,  it  was  /le/d,  in  the  Ei- 
chequer  Chamber,  (affirming  the  judgmenc  of  the  Court  of  Exchequer,)  that,  after  tiia 
death  of  the  lunatic,  hia  personal  raprasentatives  conid  not  recover  back  the  premiums 
paid  for  the  annuities. 

(o)  In  Seaier  b.  Phelps,  1 1  Pick.  304,  in  trorer  for  a  promissory  note,  pledged  totbe 
defendant  by  the  plBintiff  when  the  bitter  waa  insane,  it  waa  kdd  not  fo  be  a  legal  dv- 
fcnce  that  the  defendant,  at  the  time  when  he  took  the  pledge,  was  not  apprised  of  the 
ptaimitf 's  being  inaano.and  had  no  reaAin  to  auapcci  it,  and  did  notovemach  him  tior 
pmelise  ony  fraud  or  nnfaimesa.  And  Wilde,  J.  aajd  ;  "  The  defendant's  counacl  rely 
principally  on  a  distinction  between  contracta  execnted,  and  tlioae  which  are  execatory. 
But  if  this  distinction  were  material,  we  do  not  perceive  how  it  la  made  to  appear  thai 
the  contract  of  bailment  is  an  execnted  contract,  for  if  the  note  waa  pledged  lo  sccnn 
the  performance  of  an  executorj  cnntract,  and  was  pait  of  the  same  tranfaction,  it 
would  rather  be  considered  an  executory  contract.  But  we  do  not  consider  ihodialinc- 
tton  at  all  material.  It  is  well  aetllcd  that  the  conreyances  of  a  non  compei  a.'«  Toid^ 
Mt,  and  may  be  avoided  by  the  writ  dumfait  non  compot  meUii,  or  ty  entij." 

(p)  Sentance  v.  Poole,  3  C.  *  P.  1. 

iq)  Jackson  n.  Van  Dusen,  S  Johns.  144  i  Jackion  D.  King,  4  Cowen,  lOT. 

(r)  Johnson  D.  Chadwell,  B  Humph.  \ti  > 
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dence  of  sanity,  by  other  partie6.(s)  Before  office  found,  the 
acts  of  a  lunatic  are  aaid  to  be  voidable  oaly ;  (/)  afterwards, 
void.(u)  But  we  should  have  some  doubt  whether  this  distinc- 
tion would  be  enforced  so  far  as  to  say  that  the  contract  of  a  lu- 
natic could  uot  be  ratified  and  coufirmed  by  him  after  his  sanity 
was  restored. 

It  is  quite  well  settled  that  the  maker  of  a  promissory  note, 
sued  by  au  indorsee,  will  be  allowed  to  plead  that  the  indorser 
was  a  lunatic  at  the  time  of  the  indorsement. (v) 

Drunkenness  is  a  species  of  insanity ;  but  the  law  is  not  quite 
clear  respecting  this  disability.  Perhaps  it  stands  thus:  One 
cannot  defend  by  proving  his  drunkenness,  unless  he  can  show 
that  the  drunkenness  was  known  to  the  payee  and  taken  advan- 
tage of  by  him;  or  that  It  was  complete,  and  suspended  all  use 
of  tlie  mind  at  the  time.(w)  It  might  be  doubted,  however, 
whether  such  absolute  drunkenness  as  this  would  be  compatible 
with  the  physical  ability  of  writing  one's  name.  At  all  events, 
it  must  be  law  that  no  one  can  avail  himself  of  drunkenness  pur- 
posely caused  by  himself,  with  the  intention  of  rendering  con- 
tracts Toid  which  he  should  enter  into  in  that  state. 


SECTION     VII. 
ALIENS. 

Tbgrb  is  nothing  to  prevent  an  alien,  merely  as  such,  fi-om 
becoming   a  party  to  a  promissory  note  or  bill,  and  iiothiug 

(i)  Den  V.  Clark,  5  Halat.  SI7 ;  Rogers  o.  Walker,  fi  Penn.  Slate,  371.  Bat  le^ 
cmlra,  Leonard  v.  Leonard,  14  Pick-  3S0 ;  Wadsworth  v.  SbarpslCGD,  4  Seld.  3SS, 

(f)  Jackson  B.  Gumaer.  S  Cowen,  5S9. 

(u)  Pe&rl  0.  H'Dowell.  3  J.  J.  Marsh.  6SS. 

(r)  Alcock  n.  Alcock,  3  Han.  &  G,  S6S;  Peasloe  c.  Robbins,  3  Mat.  IM;  Barke  a. 
Atlen,  9  PosL  106. 

(w)  In  Pitt  v.  Smith,  3  Camp.  33,  it  wa»  hdd,  that  un  agreement  signed  by  a  person 
in  a  atate  of  complete  intoxicatioa  wu  Toid.  In  Gore  n.  Gibaon.  L3  M.  &  W.  623,  to 
in  action  by  indorsee  against  indorser  of  a  bill  of  excbani^,  the  deTcudiat  plcaiiiil, 
ttiat  when  he  indon^d  the  hill  he  was  so  intoxicated,  and  thereby  no  entirely  deprived 
jf  sen«e,  nndera landing,  and  the  use  of  his  reason,  as  to  be  nnable  to  compnihend 
the  meaniag,  nalnre,  or  effect  of  the  indorsement,  or  to  contract  thereby  ;  of  which  the 
plaintiff,  at  (lie  time  of  the  indorocment,  hid  notice.  Held  lo  be  a  good  answer  to  the 
tcdou.    And  fee  Jeniien  v.  Howard,  6  Blackf.  240 ;  Berkley  b.  Cannon,  1  Bich.  136 
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tn  his  alienage  to  aSect  bis  rights  or  obligatious.  If,  however, 
he  is  an  alien  enemy,  no  contract  entered  into  with  him  can  be 
enforced  in  the  courts  of  this  country.  He  has  no  standing 
there  to  maintain  his  rights ;  and  a  citizen  who  enters  into  a 
contract  with  an  enemy  would  be  regarded  as  violating  the 
law,  and  could  not  have  its  aid  in  carrying  the  contract  into 
eflect,(x) 

This  has  been  carried  so  far  in  England,  that  a  bill  drawn 
by  an  alien  enemy  on  an  English  subject,  then  iu  England, 
and  indorsed  to  an  English  subject  abroad,  was  not  permitted 
to  be  enforced  in  the  English  courts  even  after  the  restoration 
of  peace. (y)  The  same  principle  would  avoid  all  contracts  for 
the  purpose  of  remitting  funds  to  an  enemy's  country,  by  bill 
or  otherwige.(z)  The  only  exceptions  to  this  rule  would  seem 
to  be  in  the  case  of  bills  or  notes  for  ransom  of  property  or 
persons ;  (a)  or  for  obtaining  necessaries  wliile  a  prisoner ;  (6) 
or  for  purposes  connected  with  a  voyage  by  cartel  or  license, 
in  which  cases  there  seems  to  be  a  kind  of  partial  peace,  or 
at  least  a  suspension  of  the  incidents  of  war.(c)  Nor  does  it 
seem  to  be  a  sufficient  objection  to  an  action  on  a  bill  so 
protected,  that  it  is  brought,  in  part,  iu  trust  for  an  aUen  en- 
emy, (d) 

(f)  GriBwold  E.  WnddiDgcon,  IB  Johns.  43B. 

(yi  Willuian  v.  Falteeon,  T  Taunt.  439. 

[t]  Griswold  d.  Waddinguin,  16  Johns.  43S  ;  Hosre  D.  AtJon,  S  DatlM,  IDS.  Bat  in 
United  Smics  ■>.  Bftriier,  I  Paine,  156,  it  nas  hdd,  that  a  citizen  of  the  United  Sutet 
might  iawfoUy,  daring  ■  war  -with  a  foreign  country,  draw  a  bill  on  one  of  its  subject* ; 
euch  an  act  nut  leading  to  an;  inJinioDB  interconrac,  nor  amounting  to  a  trading  with 
the  enem;. 

(u)  Ricord  V.  Bettenham,  3  Burr.  1734 :  Coma  v.  Blackburao,  a  Doqg.  S4I ;  An- 
thon  V.  Fisher,  S  Doug.  649,  DOte ;  3  id.  166. 

(6)  Antoine  v.  Morshesd,  6  Taunt.  337.  But  see  Dahammel  b.  Kckering,  i  Stark. 
90. 

(c)  Thus,  in  Sucktey  d.  Furse,  IS  Johns.  3SB,  where  a  bill  of  exchange  was  drawn 
in  this  country,  upon  a  penon  in  Great  Britain,  during  the  late  war  with  that  country, 
for  FUpplies  furnished  by  the  payee  to  a  British  vessel  authorized  by  act  of  Congress  to 
sail  from  ihia  country  to  an  enemy's  port,  which  was  sold  by  the  payee  to  the  plaintiff, 
who  remitted  it  to  Great  Britain  for  collection ;  it  waa  AeW,  that  the  remittance  of 
The  bill  WHS  vtilhin  the  protection  affonled  to  the  original  transaction,  and  wu  not 
lUcfial. 

id)  Danbuz  r.  Horshead,  6  Taunt.  333. 
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SECTION    VIII. 

BANKBUPTS. 

We  have,  in  this  countrj,  no  general  bankrupt  law ;  and 
the  insolvent  laws  of  the  eeveral  States  usually  provide  for 
most  of  the  questions  vhich  can  occur  in  relation  to  negotia- 
ble paper.  In  general,  however,  it  may  be  said  that  all  tho 
property,  eliattels,  or  choses  in  action,  and  all  the  interest  in 
any  property  belonging  to  the  bankrupt,  passes  to  his  assignees. 
He  has,  therefore,  no  property  left,  and  no  power  of  disposition 
or  control.  He  cannot  sue,  or  indorse,(fi)  or  assign.  In  respect 
to  a  bill  or  note  received  by  a  bankrupt  after  his  bankruptcy, 
it  is  held,  in  K[tgland,  that  it  does  not  vest  absolutely  in  the 
assignees,  altliougb  tliey  have  a  right  to  claim  it;  but,  in  the 
absence  of  any  claim  by  them,  the  title  of  tlie  bankrupt  is  good 
as  against  all  other  persons. (/)     And  if  the  property  in   the 


(e)  In  Ashnntt  17.  Royul  Bank  oF  AuBtralia,  Q.  B.  1B5G,  37  Eng.  L.  &Va\.  \9\  il  wns 
Ud  that  A  bankrupt  could  convey  no  titla  to  a  note  by  indorsiiiu  it  "flpr  mutnriiy,  bnt 
it  was  said  thuC  he  could  berore.    See  also  Smith  d.  Ud  Witts,  6  Dowl.  &  U.  IM. 

if)  Kitchen  o.  Bartsch,  7  East,  S3.  Id  this  case  it  was  kdd  to  be  a  good  pica  to  Ml 
action  on  a  promissory  note,  and  for  money  lent,  that  the  plaintiff  was  an  an ccrti Reeled 
bankrupt,  and  Chat  his  aseignees  required  ihe  defendant  lo  pay  to  them  the  money 
elaimed  by  iho  plainlifF;  and  it  ia  not  a  good  replication  that  the  causes  of  action  ac- 
eraed  after  the  plaintiff  became  bankrupt,  and  that  die  defendant  treated  with  the  plain- 
tiff as  a  person  capable  of  receiving  credit  in  those  behalves,  and  that  the  cotomiBsioneri 
had  made  do  new  assignment  of  Uie  said  notes  and  money ;  for  the  general  assignment 
of  the  commissioners  passes  to  the  assignees  of  tho  hankmpC  al!  his  after  acquired  m 
veil  as  pmsent  pcnonal  property  and  debts.  In  Drsylon  v.  Dale,  S  B  &  C.  393,  which 
wat  assumpsit  by  the  indorsee  against  the  maker  of  a  promissory  note  payable  to  A  or 
his  order,  the  defendant  pleaded  (hat  A  became  bankrupt,  and  that  his  pmpcrly  wm 
duly  assit;aed  to  assignees,  wEiereby  the  interest,  title,  and  right  to  indorse  the  proiDi|- 
sorf  Dole  before  the  lime  of  indorsemeat  became  vested  in  the  assignees,  whereby  the 
indoiseincnl  by  A  was  roid,  and  created  no  ri|;hta  in  the  plaiDtiffa  lo  sne.  Repli- 
cation, that  the  indorsement  was  mttdo  with  the  consent  of  the  assignees.  Rejoinder 
laliing  issue  upon  that  fact.  A  verdict  having  been  found  for  the  defendant  on  thia 
iiBue.  it  was  hild,  that  the  plaintiff  was  entitled  to  judgment,  non  ebstaate  vertdido. 
Pint,  because  the  defendant,  who  had  made  tho  note  payable  to  A  or  his  order,  was 
estopped  from  saying  that  A  h'hs  not  competent  to  make  an  order.  Secondly,  bccanw 
the  property  acqalred  by  a  bankrupt  subsequently  lo  his  bankruptcy  doM  not  abso- 
Intely  vest  in  the  assignees,  atlhongh  they  have  a  right  lo  claim  it ;  bat  if  they 
ia  not  make  any  clum,  the  bankrupt  has  a  right  to  sach  property  agunsC  all  otbrr 
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bill  had  already  passed  from  the  bankrupt  before  his  bankrupt- 
cy, or  was  80  intended,  and  indorsement  ought  to  be  made,  the 
bankrupt  may  indorse  it,  or  the  assignees  may  be  compelled  to 
iador&e.(^) 

SECTION    IX. 

OP   EXECUT0B3   AND   ADHIHISTBATOBS. 

In  general  they  hare  all  the  rights  and  remedies  of  the 
deceased,  although  not  named  in  the  contracts  or  instruments 
fron  whicli  tliese  rights  arise  ;  and  lie  under  all  the  obligations 
of  the  deceased,  so  far  as  his  assets  suffice.  All,  however,  with 
the  important  exception  of  those  contracts,  whether  express  or 
implied,  which  are  so  entirely  personal  to  the  deceased,  that 
no  one  can  fill  his  place  or  become  his  substitute ;  so  that  all 
the  rights  and  obligations  arising  under  Such  contracts  of  course 
die  with  him. 

If  a  negotiable  note  is  indorsed,  or  if  a  uon-negotiable  note  is 
assigned  for  value,  to  a  dead  man,  whose  death  is  not  known, 
it  becomes  the  property  of  his  executor  or  administrator.  In 
the  same  manner  as  if  he  had  died  after  the  transfer. (A)  And 
this  would  probably  be  the  case,  if  this  transfer  were  made  in 
good  faith  with  a  knowledge  of  the  death  ;  as  it  could  be  made 
with  no  other  intention  tjian  to  place  the  note  among  his  as- 
sets. 

.  Only  the  executors  or  administrators,  and  not  the  heirs  or 
next  of  kin  of  persons  deceased,  can  claim  posses^^ion  of  his 
bills  and  notes,  or  demand  payment^  or  put  them  in  suit.(t) 
In  suing  upon  them,  they  mast  set  out  distinctly  the  facts 
which  constitute  their  representative  character,  because  this 
ia  a  part  of  their  title.  It  has  been  held  not  sufficient  to 
describe  themselves  as  executors,  nor  even  to  aver  that  they 
were  duly  appointed  ;  but  they  are  required  to  set  out  the  pro- 
ceedings, so  that  the  court  may  see  that  the  appointment  was 

l»gJU) ^ 

(s)  Smith  D.  Pickering,  Poake,  50 ;  Ex  iiaris  Mowbnf,  I  Jmc  &  W.  438. 
{b)  Humj  K.  Eact  IndU  Co.,  &  B.  &  Aid.  SIM. 
(■')  Morae  B.  Clayton,  13  Smeiles  &  U.  373. 
(j)  Buch  B.  King,  17  Wead.  197. 
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It  is  otherwise,  if  thej  receive  a  note  payable  to  themselves, 
though  for  a  debt  due  to  tlie  estate,  and  though  payable  to 
them  ax  executors.  For  in  such  case  their  representative  char- 
acter constitutes  uo  part  of  their  title.  The  note  .tever  be- 
longed to  their  testator,  but  vested  in  them  originally.  And 
if  a  bill  or  note,  belonging  to  the  testator  at  the  time  of  his 
decease,  is  payable  to  bearer,  they  need  not  in  suing  upon  it 
make  title  throiigh  him  :  they  may  sue  as  bearers  simply.  The 
same  distiiictioa  Is  applicable  to  guardians,  receivers,  assignees 
in  bankruptey,  and  trustees  of  every  descrip^on.(A;) 

It  has  been  a  vexed  question,  whether  a  note  payable  to 
"A,  as  executor,"  and  given  for  a  debt  due  to  the  estate,  vill 
be  regarded  as  assets.  It  was  once  held  tliat  it  would  uot ; 
and  tlierefore  .that  a  coimt  upon  such  a  note  could  not  be 
joined  with  counts  upon  promises  made  to  tlie  testator  iu 
his  lifetime.(0  But  this  doctrine  has  since  been  overruled ; 
and  it  is  now  woU  settled  that  such  a  note  will  be  assetfi,  at 
least  at  the  election  of  the  executor.(m)  Therefore,  if  he  de- 
clares upon  it  as  a  note  payable  to  him  as  executor,  and  lays 
Uie  promise  as  made  to  him  In  his  representative  capacity, 
he  may  join  counts  upon  promises  to  his  testator  in  his  life- 
time, (n) 

(ki  Gillet  n.  Fairebild,  4  Deoio,  80 ;  White  v.  Joj,  3  Kern.  BS. 

(/)  Bens  n.  Mitchell,  10  Mod.  316.  And  see,  per  Chinibrt.  J.,  in  Hoaier  e>.  Arandell, 
a  B.  &  P.  11. 

(n)  See  HeDihell  i>.  Bobeite,  S  Eoat,  150 ;  Hemphill  t>.  Hamilton,  6  Eng.  4S19 ; 
Baker  v.  Baker,  4  Bibb,  346. 

(n)  King  a.  Thom,  1  T.  R.  4ST.  In  Partridge  s.  Court,  b  Price,  *\i,  affinned  on 
enw  in  T  Price,  591,  It  -mt  hdd,  that  comat  on  promiKi  made  to  an  inteitate  maj  be 
joined  in  a  declaration  by  an  administrator,  in  an  action  ofasaampBit  on  inch  pramiies, 
with  coania  on  promisBOry  note*  giTCn  to  the  adrainiBtrator  since  the  death  of  the  intes- 
tate aa  Bilminiatrator,  becaiue  the  amount  when  recovered  will  be  assets  in  the  hands 
of  the  aJministrator.  Gmham,  B.  aaid :  "  Wherever  the  monej  when  recoiend  shall 
be  assets,  counts  in  each  character  maj  be  joined ;  and  that  isafurandsoand  criterion, 
and  one  which  is  safflcienl  to  prerenl  all  ambigaily  and  doubt;  iconght,  therefore,  to 
be  adopted  ns  ■  neTer-failinj  rale.  Then  we  shoald  look  to  this  record  with  a  view  to 
■ee  whether  the  money  which  ii  sought  to  be  recovered  would  be  assets  in  the  hands  of 
die  admin istrairix,  and  in  mj  opinion  the  judgment  for  the  plaintiff  woald  he  conclm- 
rive.if  produced,  to  show  that  assets  had  come  to  her  hands,  and  might  be  nsed  for  that 
■orpnse."  Wood,'B.:  "The  objection  to  this  declaration  i>i.  thai  it  contains  several 
nunis  which  are  distinct,  and  cannot  be  joined,  some  being  framed  on  demands  in  the 
ptainliff's  representative  character,  and  others  on  demands  which  shonld  be  luserlcd  by 
her  personally,  and  no  doubt  if  that  were  so,  the  declaration  would  be  bad  ;  bnt  I  am 
of  opinion  that  all  these  counts  are  on  demands  arising  to  her  in  her  represcniativa 
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Upon  tlio  same  principle,  if  an  adoiinistrator,  who  has  re- 
ceived such  a  note,  dies  before  it  is  paid,  it  goes  properly  with 
the  other  assets  into  the  hands  of  the  administrator  de  bonis  non, 
and  he  ma;  sua  upon  it,  and  demand  and  receive  pa7ment.{o) 

cluTacter,  and  not  in  peraon.  The  true  criterion  of  that  is  certainlj  what  baa  beta 
■Iready  itatcd,  ihsC  where  (h«  monej,  if  recorcTCd,  would  be  assela,  the  caascs  of  action 
maj  b«  joined,  and  in  thta  case  I  take  it  that  the  money,  when  recovered,  may  be  clearly 

ao  considered The  note  ia  given  to  ihe  administratiix,  as  odmtnistratriT,  and 

that  a  not  meiely,  as  has  been  a^^ucd,  a  description  of  the  penoii.il  ia  a  description  of 
character,  and  of  the  character  in  which  Iho  debt  ia  to  bo  paid  lo  her."  See  HcnahaD 
p.  Roberts,  5  East,  ISO  ;  per  i'arie,B.,in  F'jtthf.Chiiton,  ISM.  &W.  637;  per  AHion, 
C.  J.,  in  Bogert  B.  HertcU,  4  Hill,  503,  et  leq.  In  I  Williams  on  Executors,  4th  ed.,  TSI, 
»flcr  slating  the  cases,  it  is  aaid ;  "  The  principle  on  which  iheae  cosce,  were  decided  has 
not  been  settled  without  conSict,  Sci'cral  old  cases  may  be  found,  in  which  it  waa  con- 
lidored  that  the  conirncta  made  with  an  executor  or  administrator  vere  personal  to  him, 
and  that  he  must  sue  for  them  in  his  own  right  aod  not  in  his  representative  capacity ; 
and  particularly  in  tlic  instance  of  negotiable  instrument?,  it  was  conceived,  until  very 
modern  times,  l)mt  if  an  executor  took  a  bill  or  note  Trom  a  debtor  lo  the  eirlBle  of  fail 
testator,  a  now  debt  was  thereby  created,  which  most  be  declared  on  as  snch.  Hoir- 
CTer,  the  rule  may  now  be  regarded  as  tirmlr  established  by  the  more  recent  cases,  that 
wbererer  the  money  recovered  will  bo  assets,  the  cxecntor  may  sac  for  it  and  declan 
in  his  representative  chai^ter."  And  see  Sheets  u.  Pabody,  6  Blackf.  120.  But  sea 
TumbtiU  n.  Freret,  IT  Mart  La.  703;  Gilman  ■>.  Horseley,  17  Mart.  La.  661 ;  Urqit- 
bwt  u.  Taylor,  S  Mart.  La-  200  ;  Clampitt  v.  Newport,  8  La.  Ann.  124. 

(o)  Thus,  in  Catherwood  b.  Chabaud.  1  B.  &  C.  ISO,  where  a  bill  of  cxchan(;e  wal 
indorsed  generally,  but  delivered  to  S.  C,  as  administratrix  of  J.  C,  lor  a  debt  dae  lo 
Ihe  Intestate,  and  S.  C.  died  inlc«tate  after  the  bill  became  due,  and  bcfuie  it  was  paid, 
it  was  held,  that  the  administrators  de  bonis  non  of  J.  C.  might  sue  npon  the  bilL 
Abbotl,  C.  J.  said  :  "  It  was  clearly  cstahiished  by  the  evidence  that  the  bill  in  question 
was  given  to  S.  C,  as  the  adminiatnitrix  of  J.  C.,  for  money  due  to  her  intestate  ;  sha 
look  it  as  aiBcls,  and  if  she  had  roucivcd  the  money,  that  must  nndoobtedly  have  been 
acismnled  for  to  hia  estate.  The  money  not  having  been  received  in  her  lifetime,  the 
bill  remained  as  a  part  of  J.  C.'s  estate,  and  the  right  to  It  devolved  upon  t  be  persons  wbo 
afterwards  became  his  rep rcscn tali vca.  This  case  differs  widely  from  Barker  v.  Talcot, 
1  Vem.  473,  for  there  the  debtor  bad  actually  paid  the  executor  of  the  administrator; 
now  such  a  payment  would,  in  equity,  and  might,  perhaps,  in  law  also,  be  a  sulBcient 
answer  to  any  action  afterwards  brought  to  eoforce  payment  of  the  same  debt  over 
again.  Here  no  payment  has  been  made  by  the  debtor,  who  therefore  cannot  be  datn- 
niGed  by  this  action.  It  has  been  decided  in  a  variety  of  modem  cases,  that  an  odmin- 
istralor  may  aue  ns  aoch  npon  a  promise  made  to  him  in  his  representative  character; 
and  that  principle  governs  my  opinion  upon  the  piuscnt  case;  for  where  the  cause  of 
action  is  such  that  the  Grst  administrator  may  sue  in  his  repreaentativo  character,  ths 
right  of  action  devolves  upon  the  administmtor  die  bovit  mm  of  the  intestate."  Baijh/, 
3. :  "  It  was  decided  in  the  case  of  King  b.  Thom,  1  T.  R.  487,  that  if  a  bill  be  indorsed 
to  A  and  B  as  oxccuton,  they  may  declare  as  such  in  an  action  against  the  acceptor. 
In  Cowell  V.  Watts,  G  East,  40S,  it  was  held,  that  an  administrator  may  sne  in  his  lep- 
insentatiTe  character  npon  promises  made  to  himself,  where  the  money  will  be  asset! 
when  recovered.  Now,  if  the  administrator  dies  intestate,  without  having  ancd  upon 
■ad)  •  promise,  the  administrator  de  honit  non  may  snitain  an  action  npon  it ;  frir  h* 
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But  payment  to  the  administrator  of  the  deceased  has  been  held, 
in  the  E^ighsh  Court  of  Chancery,  to  discharge  the  payer;{/>) 
and  in  a  recent  case  this  decision  is  so  commented  upon  as  to  im- 
ply that  the  payment  might  be  lield  good  at  law. (9)  It  is  also 
mtimated,  in  the  same  case,  that  tliere  may  be  cases  where  tlie 
representative  of  the  administrator  might  and  ought  to  sue  ;  as 
if  the  administrator  had  made  himself  debtor  to  tlie  intestate's 
estate  for  the  amount  of  the  note.(r} 

An  executor  or  administrator  may  indorse  a  negotiable  note 
of  the  deceased  ;  and  his  assignment  of  a  non-negotiable  in- 
strument passes  the  property  to  the  aseigiiee.(£)      But  such 

nicceeds  (o  all  the  legal  right!  which  belongvd  10  the  adminTStnuor  in  his  rapreseDUtira 
capadij.  Hero,  S-  C,  the  administratrix  of  J.  C,  migbc  have  sned  ai  such  npoa  the 
bill  in  qtieation.  This  action  was,  therefore,  propcrlj  broui^ht  hj  tho  admin  is  Irators  dt 
bpna  mm.  By  thia  raodo  of  proceeding,  the  money  reroTerod  is  immediately  applicable 
to  Che  right  fand,  as  asaeta  of  Ihe  first  inteetute ;  whereas,  if  [ho  action  had  been  brought 
by  the  personal  representative  of  the  adminislratrix  of  J.  C,  il  would,  in  the  first  in- 
stance, bnve  become  a  pan  of  her  eatale,  and  must  afterwards  have  been  trans&rrcd 
from  that  10  the  estate  of  J.  C,  tha  first  iniestaie."  Holroyd,  J.:  "I  am  of  the  same 
opittion.  The  decisions  in  tbe  old  cases  proceeded  npon  the  principle  that  contract! 
made  with  an  adtninistrslor  were  pergonal  to  him,  and  that  be  must  ane  upon  them  in 
his  own  ri(;ht,  and  tiot  in  his  representative  capacity.  That  principle  has  since  been 
altered,  and  it  has  been  ruled  in  several,  modem  cases,  that  upon  such  contracts  an 
administrator  may  sae  in  his  ropresentative  character.  The  older  cases  hiiTC,  therefore, 
received  a  qualification,  and  are  not  now  to  be  considered  as  law  to  their  full  extent." 
Bat,  J.  ;  "  In  refusing  this  nile  it  is  not  necessary  to  decide  tliat  the  odminislrnlor  of 
t^a  administratrix  S.  C,  could  not  have  sued ;  it  ia  aafficicnt  to  say,  that  ibo  adminis- 
trator tU  bonis  nan  might  ane ;  and  thia  observation  may  serve  to  reconcile  the  variona 
cases  which  have  been  referred  Co.  An  action  by  the  adminlstralor  dt  bonia  non  waa 
certainly  the  most  proper,  that  being  tbe  shortest  and  most  convenient  mode  of  bring- 
ing tha  money  recovered  Into  tbe  fonda  of  the  original  intestate,"  Abbott.  C.  J. ; 
"  TheiB  is  mach  weight  in  Che  distinction  which  has  been  taken  by  my  brother  BaL 
lliere  may  tie  cases  where  the  administrator  of  an  administrator  might  and  ought  10 
ine,  namely,  if  the  lint  administrator  had  made  himself  debtor  to  tbe  inieslale'g  esIaCa 
for  the  amonnt  of  a  bill  received  in  payment  of  a  debt  due  to  that  estate."  And  ace 
Sheets  n.  Pabody,  6  Blackf.  ISO. 

(p)  Barker  r.  Taloot,  1  Vem.  473. 

Iq)  Catherwood  u.  Chabaud,  I  B.  &  C.  150. 

(r)  Catherwood  if.  Chabaud,  lapra.  In  Rix  v,  Nevins,  26  Vt  384,  tho  plaintilT,  M 
administrator  of  the  estate  of  R.,  commenced  a  suit  upon  certain  notes  which  R.,  in 
his  lifetime,  had  taken  of  the  dcfundant  as  Hdministralor  of  the  estate  of  I,,  (of  which 
estate  the  plaintiff  was  also  administrator  de  bonis  non).  and  obtained  judcment  Agitinel 
the  defendant  on  the  same.  Btld,  that  the  plainlifT,  liaving  thus  treated  the  claim 
against  the  defendant  as  aasetn,  and  as  the  property  of  the  estate  of  R.,  the  same  was 
Mbject  10  every  legal  and  equitable  set-off  which  the  defendant  had  against  R.  or  his 
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assignment  for  the  private  debt  of  the  exocotor  or  administrator 
is  a  fraud  on  the  estate  of  the  deceased,  and  passes  no  property 
to  an  assignee  who  has  notice  or  knowledge,  even  if  he  paid 
value.  (() 

If  there  he  several  executors  or  administrators,  the  bills  and 
notes  of  tlie  deceased  may  be  indorsed  by  either  one  of  them. 
For  they  are  esteemed  in  law  but  as  one  person  ;  and  the  acts  of 
one  of  them  relating  to  the  sole  and  transfer  of  the  testator's 
effects  are  the  acts  of  all.(u)  Whether  the  same  rule  will  apply 
to  notes  taken  by  them  for  debts  due  to  the  estate,  has  been  con< 


payable  to  A  or  order,  and  indorsed  by  ihe  adminiatratiixor  A.  It  was  objected  that  the 
IndoreGment  wu  not  Talid  lo  as  to  giro  the  indoisee  an  action  in  bi»  own  name.  Bat  the 
objection  was  OTemited,  "became,"  the  reporter  odds,  "it  is  well  known  to  be  the  con- 
stant practice  and  usage  among  merchants  for  cxecators  and  administrators  to  indona 
and  negotiate  both  promiisory  notes  aod  bills  of  exchange  ;  and  the  conrla  of  jaslice 
will  alwHjB  endcRTor  to  adapt  the  rules  of  law  to  the  Dsage  and  course  of  trade,  ad  ta 
qaa /reqHentiia  acddantjuru  iidaptantur ;  and  the  cnuns  of  law  are  warranted  in  this  bj 
the  words  of  the  statute  of  Anne,  which  says,  that  pmrnluory  notes  parable  to  any 
person  or  persons,  bis,  her,  or  their  order,  shall  bo  sssignahlc  or  indonable  over  in  the 
same  manner  as  inland  bills  of  exchange  arc  or  may  be,  accoiding  to  the  casiom  of 
merchants.  The  eqaituble  interest  in  the  note  is  conrerted  into  a  lej^l  interest,  and 
the  whole  interest  is  vested  in  the  administnilor.  who,  before  the  statale,  migjit  hare 
Msigncd  his  equitable  interest,  and  since  the  statute,  may  now  assign  his  legal  interest" 
Mr.  Justice  Dtninm  farther  said  :  "  That  if  it  had  appearctl  to  the  court  upon  a  special 
verdict  that  there  wis  no  such  cailom  among  merchants  as  for  admhiittrators  to  indorse 
or  ajisign  bills  of  exchani^,  it  woold  have  been  a  yery  difi^rcnt  case  from  the  present ; 
but  that  no  such  thing  appeared,  and  in  truth,  that  the  caslom  is  for  admtnistraton  to 
indorse  and  assign  bills  ;  that  he  previously  had  some  notice  of  this  case  coming  before 
the  court,  and  therefore  had  inquired  loucbing  the  usage  amonp:  merchants,  and  been 
well  informed  thatit  was  the  constant  nsago  amongst  them  foradminislmlors  lo  indoise 
and  assign  over  bills  of  exchango  made  payable  to  their  intestate*  or  ordQr."  See  also, 
Wailcins  D.  Manic  3  Jae.  &  W.  X3T,  243;  Shaa,  C.  J.,  in  Rand  n.  Hubbard,  4  Met. 
S5S,  3S8;  Owen  c.  Moody,  39  Missis.  S2;  Makepeace  v,  Hooie,  5  Gilman,  474. 

(0  Hakepcnce  v.  Moore,  9  Gilman.  174 ;  Miller  i>.  Helm,  S  Smedcs  &  M.  687 ;  Scon 
V.  Searles,  7  Smcdn  &,  M.  49B ;  Miller  i'.  Williamson,  9  Md.  319. 

(ii)  Dwight  V.  N'cwell,  \b  III.  333;  Mosely  v.  Gray  don,  4  Strob.  T;  Wheeler  v. 
Wheeler,  9  Cowen,  34.  In  Shep.  Touch.  484,  it  is  swd  :  "  All  the  exocntors,  wherr 
there  be  more  than  one.  be  they  never  so  many  in  the  eye  of  the  law,  are  hut  as  one 
man  ;  in  which  respect  the  law  doth  esteem  moat  acts  done  bj  or  to  any  one  of  tiiem, 
as  acU  done  by  or  to  all  of  llicm.  And,  therefore,  the  posseiwiou  of  one  of  them  of 
the  goods  and  chattels  of  the  deceased  is  esteemed  the  possession  of  them  all ;  pay- 
ment of  debts  by  or  Co  one  of  them  is  esteemed  payment  by  or  to  them  all ;  the  sale  or 
gift  of  one  of  them  of  the  goods  and  chattels  of  the  deceased,  the  sale  and  gift  of  them 
all ;  a  rekase  made  hy  or  to  one  of  them  is  a  release  made  by  or  to  them  all ;  and  tba 
assent  of  one  of  them  lo  a  legacy,  the  assent  of  them  all.  And,  therefore,  if  there  be 
two  executors,  and  one  of  them  deliver  up  the  obligation  (o  Che  debttn'  whereby  h«  b 
bonnd,  the  other  ezecntor  shall  not  i«coTer  it  in  a  deciniie." 
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gidered  doubtful,  (v)  It  would  seem  to  depend  upon  the  question 
already  noticed,  namely,  whether  such  notes  are  to  he  considered 
as  assets.  And  it  being  now  settled  that  they  are,  it  seem!)  that 
they  may  be  indorsed  as  effectually  by  one  executor  as  by  all.(u>) 
A  delivery  without  indorsement  by  an  executor  or  adminis* 
trator  does  not  pass  tlie  legal  title,  except  in  the  case  of  paper 
transferable  by  delivery.  And  if  the  deceased  indorsed  the  note 
in  his  lifetime,  but  did  not  deliver  it,  it  has  been  held  that  a  de- 
livery by  the  executor  will  not  complete  the  transfer.  An  in- 
dorsement without  delivery  will  no  more  transfer  the  legal  title, 
tlian  delivery  without  indorsement.  In  the  case  supposed,  there- 
-fore,  the  legal  title  to  the  note  would  remain  in  the  payee  at  the 
time  of  his  death,  and  would  then  pass  to  his  executor,  as  in  the 
case  of  other  personal  estate  ;  and  that  title  could  be  transferred 
only  by  the  Indorsement  and  delivery  of  the  executor,  because 
there  is  no  otlier  legal  mode  by  which  a  transfer  of  a  bill  or  note 
payable  to  order  can  be  made.(i) 


(r)  In  Smith  ■>.  Whiring,  9  Mass.  33i,  it  wai  held,  itiat  o 
not  iu)[gn  a  negotiable  promiuorj  note,  made  to  the 
their  testator.  The  court  said :  "  The  question  is,  whclhcr  one  of  livo  execnton  ll 
competent  to  transfer  by  indorMmtnt  a  negoliabie  promiseory  note  mnde  to  the  two  in 
Ihdr  character  of  excomora.  The  promiaeeg,  not  being  copartners,  had  each  but  a 
moietj.  One,  therefore,  eoald  not  assign  tlie  whole.  Nor  was  it  competent  for  him  to 
a^ign  his  nwictj."  And  see  Sandcn  v.  Blain,  B  J.  J.  Hanh.  446  ;  Rcgina  v.  Winter- 
bottom,  S  Car.  &  K.  37,  1  Den.  C   C.  *1 ;  Byle*  on  Bills,  p.  40,  note  p.  p.  44,  note  «. 

{»)  Bogert  D.  Henell,  4  Hill,  49a. 

(r)  Thus,  in  Bromage  d.  Lloyd,  1  Excli.  33,  H,  indorsed  a  promissory  note,  but  did 
not  deliver  it  Afier  the  death  of  H.,  his  enecntrix  delivered  the  note  lo  the  plainciff, 
Bild,  that  the  plaintiff  had  no  title  to  sue  on  the  note.  PoUoct,  C.  B.  said :  "  This  is 
■D  action  on  a  promissory  note,  npon  which  a  party  has  writcen  his  name,  and  ifler  hi« 
death  his  execuiriic  dcliTen  the  nolo  lo  the  plaintiffs  without  indorsinf;  it ;  so  that  thera 
Is  a  writing  of  his  name  by  the  deceased,  and  a  delivery  by  his  oxocnmx.  Those  acta 
will  not  constitute  an  indoracment  of  the  nolo  |  the  person  to  whom  it  is  so  delivered 
has  no  right  to  sue  npon  it."  Aldrnon.  B. :  "  The  promiisory  note  was  made  payahte 
to  tho  tastalor  '  or  order '  j  that  means  order  in  writint;.  The  testator  has  written  h is 
name  upon  the  nolo,  bat  has  given  no  order  ;  tlie  execntrlx  has  giren  an  Order,  but  not 
in  writing.  The  two  acts  being  had,  do  not  constitute  one  good  act."  RoIJi',  B. ;  "  The 
word  'transfer 'means  indorsement  and  delivery"  So  in  Clark  b.  Sigourney,  IT  Conn. 
511,  A  gave  his  note  to  B.pay^le  to  B  or  order  on  a  certain  future  day.  This  note  B 
iwaitied  in  his  hands,  doing  nothing  else  with  or  in  relation  lo  it,  until  his  death,  wbicb 
was  lont'  after  it  fell  due.  It  afterwards  came  into  the  liands  of  C,  the  widow  and 
eMcnlriii  of  B,  widi  the  name  of  B  written  in  blank  by  him  on  the  back  of  it ;  and  C 
delivered  it,  in  the  state  in  which  she  found  it,  to  D,  for  a  valnable  conslderaUon.  In 
■n  action  brought  by  D,  aa  indorsee  of  the  note,  against  A,  as  the  maker,  alleging  that 
B,  by  his  indor»ement  in  wriiiog  nnder  his  hand  ordered  the  contents  tbcreoT  to  be  p^ 
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If  tlie  deceased  made  a  valid  bai^u  concerning  a  note  or  bill, 
and  indorsement  and  delivery  are  necessary  to  carry  this  into 
effect,  tlie  executor  or  administrator  not  only  may  indorse  and 
deliver  the  note  or  bill,  but  equity  will  compel  him  to  do  so.  A 
fortiori,  if  the  deceased  delivered  the  note  for  a  valuable  consid- 
eration, without  indorsement,  as  he  thereby  created  a  perfect 
equitable  (though  not  a  legal)  title ;  the  holder,  having  an  equi- 
table right,  may  in  equity  compel  the  executor  to  give  a  formal 
transfer,  (y) 

In  general,  it  is  within  the  power  and  duty  of  executors  or 
administrators  to  present  for  acceptance  or  for  payment,  and  give 
notice  of  non-acceptance  or  non-payment,  and  make  protest,  in ' 
the  same  manner  and  for  the  same  causes  as  the  deceased  could 
and  should  have  done.  And  all  presentments  and  demands,  and 
all  notices,  may  and  should  bo  made  gainst  or  given  to  them  in 
like  manner  as  against  or  to  the  deceased.  These  things  will  be 
stated  more  fully  in  the  chapters  on  Presentment,  Demand,  and 
Notice.  There  is,  however,  a  difference  between  the  origin  and 
commencement  of  the  powers  and  duties  of  an  executor,  and 


to  D,  it  was  A«/(i  (  Williami.  C.  J.  and  Wdilt,  J.  diasenting),  —  I.  ThiC  oa  D  dsimed 
tills  to  the  note,  bj  an  immcijiate  indonement  of  it  to  htm  bj  B,  it  wns  necessary  for 
D,  in  order  to  sastaiii  that  title,  lo  prove  anch  aa  indorsement;  S,  That  tlio  word 
inihraement,  as  applicable  lo  negotiable  paper,  importj  a  tninsfer  of  the  legal  title  to  the 
inslrnmenl,  by  conltart;  3.  That  Ihe  cOQgnmmalion  of  this  contracl  mnsi  be  shown, 
by  a  delifflrj  hj  the  pnrlv  making  Ihe  transfer  to  the  party  to  whom  it  is  made,  and  an 
acceptance  hr  the  latter,  the  mere  act  of  the  payee's  writing-  bis  name  on  the  back  of 
the  instnimcnl  not  being  suSicienl  for  this  purpose  ;  t.  That  the  legal  title  of  the  note 
bein^  in  B  at  the  time  of  his  death,  it  then  vested  in  C,  his  executrix,  and  could  be 
transferred  aaly  by  her  indorsemtmt;  S.  That  C,  aa  executrix,  or  otherwise,  had  no 
authority  to  dolivar  the  note  as  a  note  indorsed  by  B  ;  6.  That  D,  consequently,  had 
acquired  no  Ic^l  title ;  7.  That  as  the  note  came  into  D's  hands  after  it  became  due, 
it  was  subject  to  the  defence  of  want  of  legal  title  in  him.  So  in  Clark  p.  Boyd,  S 
Ohio,  SG,  it  was  Md,  that  an  essignment  indoraed  upon  a  note,  and  the  note  relwned 
by  the  assignot  nntil  his  death,  vesta  no  interest  in  the  assi^piee.  The  court  said : 
"  The  assignment  made  by  the  assignor,  while  the  note  remained  in  his  possession, 
and  where  no  contract  of  sale  was  proved,  was  a  mete  nullity.  It  was  in  his  own 
power,  and  could  at  any  time  be  legally  erased.  It  gave  no  interest  or  title  to  the 
assignee,  and  when  Pierce  died  he  was  the  absolnlo  owner  of  the  note,  notwilhstandii^ 
the  assignment.  The  right  vested  by  his  death  tn  the  execnior^,  and  could  only  be 
assigned  by  them.  The  plaintiff  acquired  no  mote  right  by  a  delivery  from  the  hands 
of  the  executors  than  he  coald  have  acqaired  had  thej  delivered  him  a  note  payahht 
to  the  testator,  without  any  indorsemcnL"  See  aJso  Uichigan  Ins.  Co.  v.  Leavei^ 
worth,  30  Vt  II. 
<j/)  Watkius  B.  Manle,  S  Jac  &  W.  33T  ;  Malboo  v.  Sonthanl,  8«  Maine  147. 
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those  of  an  administrator.  The  first  begin  from  the  appointment 
in  the  will,  both  as  to  source  and  as  to  time ;  and,  therefore,  an 
executor  may  do  and  receive  these  things  after  the  death  of  the 
testator,  and  before  probate  of  the  will.  But  an  administrator, 
although  the  persons  who  have  a  right  to  the  administration  are 
pointed  out  b;  the  law,  derives  all  his  authority  from  the  appoint- 
ment as  an  act  of  the  law,  and  therefore  can  do  notliiog  until 
ibe  appointment,  (z) 

If  there  be  probate  of  a  will,  the  executor  therein  named  is 
fully  authorized  to  be  regarded  as  such,  until  the  probate  is  an- 
nulled. Hence  payment  to  an  executor  under  a  forged  will  is 
valid  after  probate,  but  not  before.  But  this  must  be  qualified 
so  far  as  to  prevent  a  party,  liaving  knowledge  of  the  forgery  and 
making  the  payment  in  fraud,  from  profiting  by  his  fraud. 

An  administrator  or  executor  can  only  bind  himself  by  Ms 
contracts ;  he  cannot  bind  the  assets  of  the  deceased.  There- 
fore, if  he  make,  indorse,  or  accept  negotiable  paper,  he  will  be 
held  personally  liable,  even  if  he  adds  to  bis  own  name  tlie  name 
of  his  office,  signing  a  note,  for  example,  "  A,  as  executor  of 
B ;  for  this  will  be  deemed  only  a  part  of  his  description,  or 
will  be  rejected  as  surplusage,  (a)  But  if  he  chooses  to  exclude 
his  personal  liability  expressly,  as  by  the  words,  "  I  promise  to 
pay,  &Q,  out  of  the  assets  of  G.  D.,  deceased,  and  not  otherwise," 
or  use  My  clearly  equivalent  language,  then  he  is  only  bound  so 
Ikr  as  tlie  assets  extend.  But  the  instrument,  in  that  case,  will 
not  be  a  bill  of  exchange  or  promissory  not«,  because  not  paya- 
ble at  all  events.  The  same  rule  is  applicable  to  guardians,  trus- 
tees, and  all  persons  acting  in  a  representative  capacity,  except 
agents.  (&) 

At  common  law,  an  executor  was  considered  as  residuary 
legatee.  For  this  reason,  and  also  for  the  technical  reason  that 
an  executor  could  not  sue  himself,  if  the  payee  and  holder  of  a 
note  made  the  maker  his  executor,  the  note  was  thereby  dis- 


(t)  Woolley  D.  Clirk,  b  R.  &  Aid .  744  i  Rand  v.  Hubturd,  4  Met.  998 ;  Allen  o. 
Dnndw,  8  T.  R.  I  Si. 

(a)  Childs  V.  Manms,  3  Brod.  &  B.  460 ;  Kintc  v.  Thom,  I  T.  R.  4S9  ;  Aapinall  v. 
Wike,  lOBing.  SS;  Daris  s.  Frenrh,  SO  Maine,  SI;  Walker  v.  Patterson,  36  Maine, 
!73. 

(6)  Thacher  v.  Dinamore,  S  Maw.  399;  FonteT  v.  Fnller,  B  Mau.  SB.    And  toe 
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charged  ;  and  if  the  holder  of  a  bill  appointed  the  acceptor  his 
executor,  this  discharged  the  acceptor,  and  therefore  all  subse- 
quent partics.(c)  The  onl;  exceptions  vere,  that  the  rule  did 
not  apply  if  the  assets  were  not  enough,  without  the  bill  or  note, 
to  pay  the  creditors,  and  perhaps,  for  this  is  not  clear,  the  leg^ 
t«es  ;  or  that  the  executor  refused  the  appointment.((Q  for  the 
rule  has  been  applied  where,  of  several  joint  debtors,  one  was 
appointed  executor  ;  («}  and  even  although  tlie;  were  joint  and 
sererai ;  and  although  the  person  appointed  executor  died  with- 
out having  proved  the  will.(/) 

This  rule  was  never  held  to  apply  to  administrators  ;  (g)  nor 
does  it  exist  in  equity  in  respect  to  executors.  The  debt  is  coa- 
sidered  to  have  been  pud  by  the  executor  to  himself,  and  be- 
comes assets  in  his  hands.(A) 

In  this  country,  the  action  upon  a  note  or  bill  by  an  executor 
against  an  executor  is  as  impossible  as  in  England  ;  but  a  priD(»- 
ple  similar  to  that  of  the  equity  courts  in  England  has  always 
prevailed  in  the  probate  courts  of  this  country.  That  is,  the 
executor  is  charged  with  the  amount  of  the  debt  as  if  ptud  to 
Uim.(t)  An  administrator  must  account  for  his  debt  to  his  intes- 
tate in  the  same  way.  And  it  has  been  said  that  the  reasons  for 
the  discharge  of  the  right  of  action  apply  as  eflectually  to  an 
administrator  as  to  an  executor.(_7) 

A  bequest  of  a  bill  or  note  to  a  party  liable  upon  it  dischai^es 
his  liability,  of  course.  But  a  bequest  to  any  party  "  of  all  the 
property  "  in  a  house  does  not,  it  is  said,  carry  to  him  any  bills 
or  notes  contuned  in  the  house ;  unless  they  are  bank-notes, 
which  are  considered  as  cash.(A:)  We  should  be  inclined  to 
think,  however,  that  a  bequest  of  "  property,"  or  a  bequest  using 


(e)  rraaUej  e.  Fox,  9  B.  A.  C.  ISO ;  Winkford  v.  WankTord,  I  Balk.  399 ;  OiMt 
h«m  n.  Ward,  1  B.  &  F.  630 ;  Nedhun'i  Cate,  S  Rep.  139 ;  B;lei  on  Bill*,  *i 

{d)  Wankford  ■>.  Wankfanl,  1  Balk.  SBB ;  Abrmm  v.  CmmmKhBiii,  I  Test.  903 
{«)  Com.  I>ig.  Admin.  B.  5. 

(/]  Wanktord  v.  Wankford,  1  Balk.  199 ;  Com.  Dig.  Admin.  B.  ». 
(g)  Nedham'i  Case,  S  Rep.  ISS. 

(A)  Willitmu  on  Execniora,  Bie ;  per  Lord  TmltrJai,  C.  J.,  In  FreaUer  ».  Fox,  S 
B.  &  C.  134. 

{0  Ipewich  Man.  Co.  v.  Storj,  S  Htt.  SIO. 
ij)  8te*eni  o.  Oajlord,  1 1  Mm*.  US. 
(t)  Bylei  on  Billt,  13S,  note  jr. 
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any  equivalent  word,  so  described  as  to  include  and  contain  iu 
fact  negotiable  instrumeats,  would  pass  them,  unless  sometbing 
in  the  will  opposed  this  coostrucUon.  If  the  paper  was  payable 
to  bearer,  or  was  indorsed  in  blank,  and  in  either  way  negotiable 
by  delivery,  we  should  more  confidently  expect  tliat  it  would  go 
to  the  legatee. 


SECTION    X. 

OF  C0EP0EATI0M8. 

At  common  law  a  corporation  could  bind  itself  only  by  its 
seal,  and  its  written  name  was  apparently  of  no  use  but  to  verify 
its  seal.  This  rule  was  subject  to  certain  exceptions,  however, 
at  a  very  early  period ;  and  in  modem  times,  with  the  great 
increase  of  mercantile  and  trading  corporations,  it  has  been 
greatly  relaxed. (/)  In  Has  coxintry  it  was  long  since  entirely 
discarded,  (m)  In  England,  at  the  present  day,  a  corporation 
may  draw  or  accept  bills  of  exchange,  when  expressly  authorized 
by  its  charter,  or  when  it  is  imperatively  necessary  for  the 
conducting  of  its  legitimate  bueinesB  ;  as  in  the  case  of  banking 
and  trading  corporations,  (n)  But  according  to  the  better  opin- 
ion, the  power  is  confined  to  these  cases.  Therefore,  it  seems 
that  a  corporation,  created  for  tlie  purpose  of  supplying  the 
inhabitants  of  a  city  wi&  water,  cannot  accept  a  bill  of  exchange 


(t)  See  Hendenon  r.  Aaitnluin  Rofal  Mail  Steam  Kat.  Co.,  i  Ellii  &  B.  409 ; 
Awtralian  Rojal  Hail  SCeam  Nar.  Co.  e.  Maizetd,  1 1  Exch.  S28 ;  Fuhmongen'  Com- 
pany V.  Bobertion,  S  Han.  &  G.  lal ;  Clark  v.  CnckQeld  DnioD,  1  Lowndei  k  H.  81, 
11  Eug.  L.  &  Eq.  443  J  Copper  Hinen' Co.  v.  Fox,  16  Q.  B.  239;  Diggle  t>.  London 
&  Blackvall  Bailwaj  Co.,  S  Exch.  443  ;  Majror  of  Ludlow  >.  Charlton,  8  M.  &  W.  SIS  ; 
Anold  a.  Mayor  of  PooU,  1  Man.  t  Q.  860;  Faine  v.  Btnai  Union,  S  Q.  B.  9S«; 
Idmprenv.  Billeiicay  Union,  3  Exch.  S8S;  Sandenn.  6t.  Neot'i  Unkm,  8  Q.  B.  810; 
Cbnrcfa  V.  Imperial  Gat  Light  &  Coke  Co.,  6  A.  &  E.  848 ;  Smart  o.  Weit  Ham  Union, 
10  Exeb  867 ;  Smith  v.  Cartnrigbt,  8  Exch.  937 ;  Beverley  v.  Lincoln  Ga*  Light  & 
Coke  Co.,  6  A.  &  B.  SS9 ;  Renter  e.  Blectric  Tel^raph  Co.,  G  Ellii  t  B.  941,  97 
Ei^.  L.  &  Eq.  189 ;  Lowe  e.  London  &  Nordiwettem  Baiiwa;  Co.,  18  Q.  B.  692. 

'«)  Bank  of  Cnlnmtna  i>.  Fattenon,  7  Cianch,  399.  And  ue  casea  cited  in  1  Par- 
•onaonCont.  118,note«. 

(a)  The  Bank  of  England  and  the  East  India  Company  are  inttaneei.  See  Bex  v, 
Bijit:  3  F.  Wma.  419 ;  Edta  v.  Eait  India  Co.,  9  Bnir.  1316 ;  Mnrray  v.  EaU  Indh 
Co.,  t  B.  A  Aid.  304. 
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ia  Englajid.(o)  Id  this  countrf,  however,  it  may  be  regarded 
as  eettlei,  that  the  power  of  corporations  to  become  parties  to 
bills  of  exchange  or  promisBOry  notes  is  coextensive  wltli  their 
power  to  contract  debts.  Whenever  a  corporation  is  authorized 
to  contract  a  debt,  it  may  draw  a  bill  or  give  a  note  in  payment 
or  it.  Every  corporation,  therefore,  may  become  a  party  to 
bills  and  notes  for  some  purpose8.(/>)  Thus,  a  mere  religions 
corporation  may  need  fuel  for  its  rooms,  and  as  an  economical 
measure  may  buy  a  cargo  of  coal,  and  give  its  note  for  it ;  and 


(o)  BroDghton  n.  Muicbaler  &  8.  Water  Worki  Co.,  3  B.  &  Aid.  1 .  &^^,  J.  uid 
"  Tbe  act  of  Parliament,  bj  which  this  cotporation  ia  eitabliahod,  does  not  contain  anj 
ezpreu  power  by  whicb  they  an  enabled  to  become  parties  to  bill>  of  exchange  at 
promtuory  nolea,  nor  ia  tbera  anything  in  the  pnrpoae  for  which  this  corporation  fnlt 
eBlablisbed  fram  which  it  ia  to  be  implied  that  anch  a  power  was  meant  lo  be  given. 
It  scema  to  me  that  the  drawing  of  bills  of  exchange  was  quite  ToicigD  to  the  pnrpose 
for  which  ihii  coiporate  body  was  eatabliBhcd,  which  WM  for  the  erecting  and  can^g 
on  waterworlia  in  a  piuticalar  place.  There  being  no  power  expreaaly  giren  to  them 
to  make  promiasoi;  ootes,  or  to  become  parties  to  bilU  of  exchange,  I  should  doabt 
Tery  much  whether  ench  a  corporation  wonld  haie  any  power  ao  to  bind  themaelres  for 
parpoaea  foreign  to  thoae  tor  which  ihey  were  originally  estiiblished."  Biat,  J.  said  : 
"  I  am  of  opinion  thatthii  action  ia  not  maintninable,  becaase  thia  case  comea  mthin 
that  rale  of  law  by  which  corporations  are  prerented  from  binding  tbeQiaelres  by  con- 
tract not  under  leal.  When  a  company  like  the  Bank  of  England,  or  East  India  Com- 
pany, are  incorporated  for  the  parposea  of  trade,  it  aeems  to  reault  from  the  very  object 
of  their  being  no  incorponted,  tliat  they  should  hare  power  to  accept  bills  or  isaue 
promissory  notes  ;  it  would  be  impossible  for  eitber  of  these  companies  to  go  on  with- 
out acccp^ng  billa.  In  the  case  of  SiaA  b.  Highgaie  Ardiway  Co.,  fi  Taant.  7M,  the 
Court  of  Common  Pteaa  aeemed  to  think,  that  anless  express  Butbority  was  given, 
by  the  act  establishing  the  company,  to  make  promissoiy  notes  eo  nomine,  a  corporation 
conld  not  bind  il»elf  except  by  deed.  Now  there  is  nothing  in  the  act  of  Parliament 
estsbliahing  thia  company,  which  authoriras  them  to  bind  themselves,  except  by  deed. 
The  company,  too,  was  not  created  for  the  pnrpoaes  oT  trade,  bnt  merely  to  carry  on 
the  boeincss  of  anpplying  the  inhabitants  of  a  partictilar  place  with  water.  Now  it  can- 
not he  necesaary,  for  thia  purpose,  thai  they  ahonld  become  the  makers  of  ptomissor; 
Dotes,  or  the  acceptors  of  bills  of  exchange.  As,  therefore,  the  nature  of  the  basiness 
in  which  they  are  engaged  does  not  raise  a  necessary  implication  that  they  shonld  have 
the  power  to  accept  bills,  and  as  no  authority  is  expressly  given  by  the  act  of  Parlia- 
ment for  that  purpose,  I  am  of  bpinion,  on  thia  ground,  that  thia  action  cannot  be  mnin- 
lained."  Tbe  case,  however,  was  dedded  on  another  ground.  See  also.  East  London 
Water- Works  Co.  b.  Bailey,  4  Bing,  S8S. 

(p)  Barker  v.  Mechanic  Ins.  Co.,  S  Wend.  M  ;  Mott  r.  Hicka,  1  Cowen,  513  ;  Plant- 
ers' Bank  v.  Sharp,  G  How.  301,  302 ;  Harvine  v.  Hymers,  3  Kern.  933;  Bank  of 
Genesee  0-  Fatchin  Bank,  3  Kem.  309  ;  Moas  v.  Oakley,  2  Hill,  !SA  ;  McCnUongh  v. 
Moaa,  S  Denio,  567 ;  Attorney-Geaeral  v.  Ufe  and  Fire  Ins.  Co.,  9  Paige,  470  ;  Came 
V.  Brigbam,  39  Maine,  39',  Mann  v.  Commission  Co.,  IB  Johns.  4i ;  Kolley  v.  Mayor 
of  Brooklyn,  t  Hill,  SBa ;  New  Toit  Floating  Derrick  Co.  p.  New  Jersey  OQ  Co,  » 
Duer,  646. 
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sach  a  note  would  undoubtedly  be  valid  in  this  country.l^)  So 
also  a  bill  or  uote  given  by  a  corporation  will  be  presumed  to 
have  been  given  in  the  course  of  its  legitimate  busiuess,  until 
the  contrary  appears. (r)  And  a  note  given  by  a  corporation 
will,  it  seems,  be  valid  in  the  bands  of  a  subsequent  indorsee, 
without  notice,  whatever  may  be  the  purpose  for  which  it  was 
given  ;  (s)  and  we  think  it  would  be  valid  iu  the  hands  of  the 
payee,  unless  the  transaction  was  clearly  fraudulent,  and  the 
payee,  eitiier  from  actual  knowledge  or  the  nature  of  the  trans- 
action, had  notice  of  it.  If,  for  example,  the  Trustees  of  Colum- 
bia College  in  New  York  bought  a  cargo  of  cotton,  and  gave 
their  negotiable  note  for  twenty  thousand  dollars,  the  seller 
might  suppose  that  they  had  need  of  some  means  of  transmitting 
a  \dsge  amotmt  of  money,  and  found  that  they  could  do  it  to 
most  advantage  by  using  this  cotton  ;  or  that  they  wanted  it  for 
some  other  legitimate  purpose.  Such  a  note  would  clearly  be 
valid  iu  the  hands  of  a  brnia  fide  holder  without  notice  ;  nor  do 
we  think  that  the  nature  of  the  transaction  merely  would  be 
notice  to  the  original  payee  that  it  was  given  for  an  unauthor- 
ized purpose.(2) 


(f )  See  cam  wpm. 

(r)  Btrker  v.  MecliBDic  Ina.  Co-,  3  Wend.  94 )  Hart  v.  Uinoort  Slate  Mut  F.  &  H. 
Ini.  Co.,  !l  UiMO.  SI ;  Safford  v.  W^rckoiT,  4  Hill,  44S.  Sec  UcOuIIiki^  o.  Mou, 
S  DcdIo,  567. 

{I)  Bank  of  Geneaee  ».  Patchin  Bank,  3  Eam.  309 ;  Willmatth  o.  Crairford,  10 
Wend.  341.    But  see  HalaUMul  i>.  Mayor  of  Sew  York,  5  Barb.  SIS,S  ComaL  430. 

(()  la  Moaa  v.  Roaiie  Lead  Mining  Co.,  9  Hill,  137,  it  was  hM,  that  if  an  iacor- 
ponted  companj  parchaM  pmpeny  and  ixinTert  it  to  their  own  Die,  thej  mil  not  be 
permitted  to  defeat  a  recoTerj  for  the  price,  bj  sbowing  that  the  purchaae,  on  account 
of  the  Dalore  of  Bome  of  the  property,  was  probably,  though  aot  necesaarily,  an  abase 
of  the  powen  gianted  by  their  charter ;  otherwise,  if  the  vendor  was  apprised  at  the 
tiine  of  the  sale  that  the  company  were  acting  in  Tiolatjon  of  their  chatter.  In  that 
ease,  the  Rouie  Lead  Mining  Company,  a  corporation,  purchased  a  large  amonnt  of 
property  which  had  been  pravioosly  uaed  by  the  vendor  in  carrying  on  (he  bD^ness  of 
washing  and  smelting  lead  ore,  cooslsting  in  pan  of  a  bonse  and  lot,  fifty  acres  of  im- 
proved land  with  several  houses  thereon,  a  boilding  which  had  been  tued  for  a  store, 
a  scboot-honse,  threBhing-niachine,  &c.  B^i,  in  an  action  npon  one  of  several  noUi 
^ven  for  the  pnrchase-money,  that  the  purchase  was  not  necessariiy  on  excess  of  the 
power  granted  by  the  diarter,  and  that  the  plaintiff  iras.  therefore,  entitled  to  recover. 
Cbuvn,  J.  taid ;  "  I  am  not  aware  that  a  corporation,  more  than  another,  may  pur- 
diaee  and  convert  an  article  to  its  own  nse,  and  then  object  that  it  acted  beyond  the 
•tatale  power.  It  it  itacif  a  sorl  of  agent,  and  most  be  the  jndge  as  between  itself  and 
the  vendor  whether  the  article  be  wanted  or  itot  The  vendor  cannot  pronoance  npon 
die  qnestion.    A  school-honse  or  thresh  ing-machiue  may  be  niefal,  thongh  it  be  cod- 
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If  it  a^jpears  upon  the  face  of  a  bill  or  note  made  hj  a  coi^ 
poraiion,  tiiat  tlie  corporation  was  prohibited  from  making  it,  it 
has  lieen  held  that  every  bolder  most  take  notice  of  this  at  his 
peril.(u) 

A  corporation  is  not  authorized,  it  is  said,  to  give  a  note  for 
the  accommodation  of  a  third  person  ;  and  any  one  who  receives 
such  a  note,  with  notice  of  the  circumstauces  under  which  it  was 
given,  cannot  recover  upon  it.(v)  We  cannot  but  think,  how- 
ever, that  there  may  be  excepUons  to  this  rule. 


ceded  that  tbe  corporation  hare  n«  power  to  keep  ecbool,  hire  *  edioolmMMr,  ot 
embark  in  (he  emplojineiiu  of  agriealtiire.  Tbe  matenale  of  either  maj-  haye  been 
deeirable  for  improTing  the  legitimate  appanto*.  Being  on  the  spot,  it  might  hava 
been  thought  pmdent  to  take  them  to  pleeei  and  dBTOta  ihdr  parta  to  Uwfai  lepain. 
Tbe  porpoM  ii  a  aeciet  belwwn  the  eompaa;  and  tbe  band*  that  biuiMct  their  hnBiiwai ; 
and  ax  againit  the  vendoi*,  irho  buTs  not  beeo  told  that  tbe  purchase  wai  an  idle  one, 
the  company  most  be  eatopped.  If  tbej  really  abnse  their  pover  in  makiag  porcbase* 
of  that  lort,  the  people  hare  a  nmedj  bj  informatioD  in  the  natoTe  of  a  qm  mrroNfa. 
The  Tender  knows  not,  nor  can  ha  eoi^Jecnra,  that  hi*  Tendeee  an  engaged  in  nolaliDg 
the  policf  of  the  coantr;.  He  ii  innooent ;  tbe  <rende«*  alono  are  gtiiltj."  Bnt  see 
McCallongb  v.  Uosi,  G  Denio,  S6T.    Bee  ateo  Indians  a.  Woism,  S  Hill,  33. 

{u]  Thni,  in  Bronghton  d.  Mancheacer  t  S.  WaCer-Wo^  Co..  3  B.  &  Aid.  I,  It  waa 
Md,  that  a  corporUioQ,  other  than  tbe  Bank  of  England,  conid  not  tieacceptonof  a 
bill  of  exchange,  payable  at  a  leea  period  then  six  monlhi  from  tbe  date  ;  becanee  inch 
a  cane  tal\t  within  the  provision  of  the  aereral  acta  of  Parliament  pasted  for  tbe  pnttety 
tion  of  the  Bank  of  England,  by  which  it  il  enacted,  that  it  shall  not  be  lawful  for  any 
bod;  corporate  to  borrow,  owe,  or  take  np  any  money  njxni  their  bills  or  notei  payable 
at  demand,  or  at  an;  lime  leas  than  six  months  from  tbe  bormwing  thereof;  and  the 
otgection  appesring  on  the  bca  of  the  bill,  no  tecorery  could  be  had  thereon  b;  any 
■nbaeqnent  indorsee.  Holnyd,  J.  said  :  "  I  take  it  to  be  dear,  that  where  a  atacnte  pro- 
hibits a  thing  to  be  done,  and  doea  not  expressly  SToid  the  securities  which  fall  within 
tbe  prohibition,  there,  if  tbe  riolatioa  of  the  law  docs  not  appear  on  the  tkce  of  the 
instrument,  and  the  party  taking  it  is  ignorant  that  it  was  made  in  conCrareDtion  of  the 

nanite,  it  ia  an  available  secnrit;  in  the  handa  of  anch  a  penon Bat  here  the 

defendanta  are  made  a  corporation  by  a  pablic  act  of  Parliament,  and  every  person  ii 
bonnd  to  take  notice  of  that  act;  and  when,  therefore,  a  holder  of  a  bill,  tbongh  aionn 
_fids  indorsee,  takes  the  dofendanu'  acceptance,  he  mast  know  that  they  are  a  body 
MTpormte;  and  be  therefore  receiTos  it,  knowing  it  to  be  the  acceptance  of  a  coqioration 
pnrtiU)iled  ftom  owing  moiwy  on  such  a  bill ;  he  la  not,  tbenfore,  an  innocent  indorsee, 
becanae  he  takes  a  bill  which  be  knows  to  be  prohibited  by  statale  "  And  see  SaRbid 
V.  Wydtoff,  1  Hill,  11,  4  HUl,  **a;  AttoraeyQencral  v.  Life  and  Fire  Ina.  Co.,  9 
Paige,  470. 

(d)  It  was  so  dedded  in  the  recent  case  of  Bank  of  Oenesce  r.  Fatcbln  Bank,  3 
Kera.309.  Zlous,  J.  said :  "It  Is  qnite  clear  that  the  offlcen  of  abenking  association 
or  other  corporation  bare  no  power  to  engage  the  institution  as  the  sutel;  for  another. 
Id  a  bniiness  in  which  it  has  no  interest.  Such  a  tranaaction  la  withoat  tbe  scope  of 
the  buaincaa  of  the  company.  The  aaibority  of  the  gOTening  offlcers  of  a  corporatioa, 
M  mBect  it  by  tbeir  contracts  in  ila  name,  ia  of  the  same  general  diaracter  as  that 
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It  ma;  be  added,  that  a  corporation  maj  be  sued  in  assumusit 
on  any  simple  contract  vliich  tbey  have  power  to  make. 

Thej  can  make  a  note  or  accept  a  bill  only  by  an  .agent  or 
attorney.  But  tbey  can  give  the  requisite  authority  by  vote,  or 
by  conferring  any  powers  or  any  employment  upon  an  agent, 
which,  by  a  reasonable  implication,  gives  this  authority.  Thus, 
a  general  agent  for  busiiiees  in  which  notes  are  frequently  given, 
may  give  the  note  of  the  corporation. (w) 

But  an  agent  or  factor  employed  for  a  Epecific  business  can- 
not go  beyond  it  and  give  a  note.  Thus,  in  Massachusetts 
many  years  ago  it  was  held,  that  an  agent  authorized  to  sell 
goods  for  a  corporation,  and  to  purchase  the  stock  of  which 
they  were  made,  and  even  to  purchase  this  on  credit,  could 
not  give  the  note  of  the  corporation,  (x)  And  more  recently, 
the  Supreme  Court  of  the  same  State  Jield,  that  an  agent  au- 
thorized by  a  corporation  to  advance  money  to  a  mortgagor  of 
land  to  them,  for  a  specific  purpose,  could  not  bind  tbem  by 
giving  their  note  for  the  same  amount. (y) 

A  corporation,  like  a  natural  person,  may  transact  its  business 
in  the  name  of  an  agent;  and  the  agent's  name  is  tlien,  pro  hoc 
vice,  the  name  of  the  corporation.  If,  therefore,  the  agent  of 
a  corporation  gives  a  bill  or  note  in  his  own  name,  bat  for  the 
debt  or  in  tlie  business  of  the  corporation,  and  it  appears  that 
this  was  the  mode  in  which  the  corporaUon  usually  transacted 
its  business,  it  will  be  bound.(z) 

which  k  paitner  hu  to  tnnd  the  firm.  In  either  cue,  if  tbej  contract  in  a  matter  to 
wfakh  the  bntincM  of  the  corporation  or  partnerBhip  does  aot  extend,  their  engage- 
ment! an  inTBlid  u  aguniC  the  corpoiatiuu,  for  want  oF  authority  lo  conclude  those  in 
whon  behalf  Ibej  a«Hime  to  act  I  do  not  speak  dow  of  a  case  where  the  particalar 
InDaaction  ii  forbidden  by  nme  positive  law,  or  ii  hostile  to  some  principle  of  pnblia 
polk;,  bnt  slmpl;  u  to  caaee  where  the  question  relatea  to  the  aalhorit;  of  the  agent. 

Theoffloen  of «  bank  hare  no  right  to  indorse  inita  belialf  the  paper  ufothra 

penoni  in  winch  it  has  no  interest,  or  to  make  the  bank  a  party  to  paper  for  the 
accommodation  of  any  one.  Sach  contracts  aie  Toid,  upon  the  same  principle  that  an 
indoraement  bj  a  partner  of  the  firm  name,  withoat  the  consent  of  his  copartners,  for 
the  accomtnodation  of  a  third  parson,  woald  1>e  inoperative  against  the  firm." 

(w)  Bee  KBrraganietl  Bank  v.  Atlantic  Silk  Co.,  3  Met  383 ;  Helledge  s.  Boalon 
Iron  Co.,  S  Cnsh.  IBS. 

(x)  Emetwn  o.  PiuTidence  Hat  Mao.  Co.,  IS  Mass.  337. 

(y)  Webber  t>.  Williams  College,  33  Pick.  803.    And  see  ante,  p.  116,  note  (. 

(i)  This  point  vat  mach  considered  in  Mellcdgn  v.  Boston  Iran  Co.,  S  Cash.  158. 
That  was  an  action  agunst  the  defendants  on  certain  promissory  notes,  signed 
"Htatct  Ony  t  Co."    At  the  trial  the  jndge  lastmcted  the  jnry,  thai,  as  the  defend 
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If  a  corpor&tion,  certainly  authorized  to  make,  Bign,  accept, 
or  indorBS  negotiable  paper,  has  an  officer  authorized  to  use 
their  uame  in  this  way,  and  this  officer  writes  his  own  name, 
06  drawer  of  a  bill  of  exchange,  with  the  express  addition  of 


RDU'  corponu  nune  (Ud  not  appear  on  Ihe  notei,  and  iha  Doua  on  th^T  face  did  dm 
diicloBe  aoj  agency,  Horace  Graj  &  CompaDj.  the  lignera,  and  nol  the  defendants, 
were  bonnd  thereby ;  but  that  thii  iraa  not  to  be  andenlood  to  prevent  tlie  plnintiS' 
fram  maintaining  his  action,  if  the  jurj  should  be  satisfied  that  (he  notes  were  in  fact 
the  notes  of  Uie  Boston  Iron  Company,  execaied  ander  a  nune  adopted  and  sanctioned 
bj  Ihom  as  indjcative  of  their  contracts.  It  was  held,  that  this  instmctioa  was  oonrecu 
SAaa,  C.  J.  said  :  "  The  effect  of  the  instmclioD  thus  giren,  wo  think,  vas,  that  the 
bets  mentioned  in  the  ptajer  for  inBtracdonB,  to  wit,  the  corporate  name  not  appearing 
on  tho  notes,  and  tlie  notes  not  disclosing  any  agency,  bnt  signed  Horace  Gray  &  Com- 
pany, constitated  prima  Jacie  endenee  that  those  were  [he  notes  of  Horace  Gray  &  Con- 
pany  and  not  of  the  Boston  Iron  Company ;  and,  standing  alone,  would  warrant  and 
require  the  direction,  that  Horace  Gray  &  Company,  and  not  the  Boston  Iron  Com- 
pany, were  bound  by  Ihem  ;  but'that  this  OTidence  might  be  rebutted  and  controlled  by 
proof  aliunde  that  they  were  in  fact  the  notes  of  tho  Boston  Iron  Company,  oeuause 
executed  under  a  name  adopted  and  sanctioned  by  them  as  indicative  of  their  contrects, 
end,  it  may  be  added,  given  in  satisfaction  of  their  debt.  The  court  are  of  opinion  that 
this  direction  was  correct.  If  by  any  passible  proof  tho  presumption  arising  from  ihe 
bee  of  the  note,  and  from  the  form  of  the  execution,  from  the  corporate  name  of  the  com- 
paoy  not  being  used,  and  the  use  of  the  name  of  •  mercantile  firm,  cooid  be  rebalted, 
then  the  evidence  was  prima  facit,  and  not  cooelusive.  It  seems  to  bo  now  well  settled, 
in  this  Commonweallli,  since  the  great  maltiplicaiion  of  corpomiions.  extending  to  al- 
most all  the  concerns  of  business,  that  trading  corporations,  whose  dealinfrs  embrace  aU 
ti-ansBCtioni  fram  tho  largest  to  tho  minutest,  and  affect  almost  every  individnnl  in  the 
commnnity,  are  affected  like  private  pervons  with  obligations  arising  from  implications 
of  law,  and  from  equitable  duties  which  imply  obligation  ;  with  constructive  notice,  im- 
plied assent,  tacit  acquiescence,  ratiiications  from  acta  and  from  silence,  and  from  their 
acting  npon  contmcts  made  by  those  professing  to  be  their  agents  ;  and,  generally,  bj 
those  legal  and  eqnitable  considentions  which  affect  the  rights  of  natural  persons.  We 
are  not  dealing  here  with  the  weight,  force,  or  effect  of  ttie  evidcnee,  but  only  whether 
any  evidence  aliunde  conld  control  the  presnmplioa  arising  from  the  nolen ;  and  we 
think  there  was  evidence  competent  to  go  to  tho  jury,  from  which  the;  might  infer  that 
die  defendants  had  so  adopted  a  name,  other  than  their  corporate  name,  for  the  special 
purpose  of  giving  notes,  as  lo  be  bonnd  by  it  when  oaed  by  ■  general  agent,  in  liquida- 
tion of  their  own  debts Under  this  same  objection,  also,  the  qne&tiou  was  dis- 

ciused,  whether  a  corporation  can  adopt  the  name  of  a  mercantile  firm,  and  bind  them- 
selves by  notes  given  In  its  name.  It  may  not  bo  a  wise  airangement,  but  we  aie  not 
pnpared  to  say  they  cannot  do  it.  Suppose  the  case,  which  actually  occurred,  as  ap- 
peare  in  the  case  of  Qoddard  c.  Pratt,  16  Pick.  4tB,  that  a  manufacturing  corporation 
pass  a  vote  or  by-law,  providing  that  all  their  mercantile  bnBiness  shall  be  done  and 
contrects  made  in  the  name  of  a  partnership,  whose  stock  they  have  taken,  and  to 
whose  business  they  have  succeeded.  This  may  be  wise  in  such  a  case,  in  order  to  keep 
up  an  established,  extensive,  and  valuable  correspondence,  and  retain  Ibe  run  of  custom 
and  good-will  of  an  old,  established  Arm.  That  case  was  ths  reverse  of  the  prevent, 
and  the  struggle  there  was  to  charge  the  firm,  who  defended  on  the  gronud  that  their 
arm  name  designated  the  obligations  of  the  company,  and  not  their  own  i  and  'he  casf 


;vGoo»^lc 


CE  v.]  COBPOBATION&  16& 

his  office,  it  seems  that  he  Till  be  held  to  do  this  officially,  and 
not  personally,  and  to  bind  the  corporation  and  not  himself.(a) 
And  a  bill  drawn  upon  and  accepted  by  him  in  the  same  way, 
will  be  held  to  have  been  drawn  upon  and  accepted  by  the , 
corporation.  (&) 

Any  signature  of  a  corporation  should  always  be  by  writing 
the  name  of  the  corporation,  and  adding,  "  by  A.  B.,  agent,"  or 
"  treasurer,"  &c.  And  the  body  of  the  instrument  should  con- 
tain the  name  of  the  corporation  only.     But  it  is  very  common 

to  find  a  note  runniug  "I,  A.  B.,  Treasurer  of Company, 

promise,"  Ac,  and  signed  "  A.  B.,  Treasurer  of Company  " ; 

and  a  note  actually  of  the  corporation,  if  made  and  signed  in 
this  way,  should,  we  think,  be  held  in  law  to  be  their  note.(c) 


iumedoQ  tho  qneatloD,  wheUiw  tbo  plaintilf,  vheahodeolt  with  them,  knew  of  thedii- 
wlution  of  the  old  firm  ;  if  he  did  not,  then,  by  a  well-known  rule  of  the  law  af  part- 
nenhip,  the  firm  wu  bonad  (o  him,  not  bavinj;  given  naiice  Of  ih^  diiaoluiian.  Had 
tba  putnC  in  that  caae  been  whether  the  corporation  were  bound,  we  can  have  no  donbl 
tbat  tixej  would  haro  been  held  boand  by  their  Tole  tbr  notea  made  in  (he  came  deaig* 
naied."  And  nee,  to  the  same  effect,  Conro  u.  port  Henry  Iron  Co.,  12  Barb.  37,  5S. 
8ce  ako,  aiue,  p.  93,  note  y. 

(a]  Thna,  in  Witce  o.  Derby  Fithing  Co.,  9  Conn.  360,  a  bill  was  drawn  bj  the 
pi«identor  !be  company, containing » direction  to  the  druwee  to  place  the  amount  "la 
account  of  the  Derby  Fishing  Company,'' and  signed  "Canfield  Oi lie t,  President," 
Hdd.  that  the  company  were  liable  as  drawers.  So  in  Safford  v.  Wyckolf,  I  Hilt,  11, 
4  Bill,  443,  it  was  htld,  that  a  bill  of  eichange  commencing,  '■  Fameiv'  Bank  of  Seneca 
Coonty,"  directing  tho  drawee,  after  payment,  to  "  charge  this  institntion,"  and  signed 
"J:  J.  Fenton,  Cashier,"  was  lo  be  deemed  the  act  of  the  bonk.  But  in  Kuan  v.  Davis, 
I  N.  J.  683,  where  a  bill  of  exchange  directed  the  drawee  to  "charge  as  ordered,"  and 
was  signed  "  John  Kean,  President  E.  &  S.  R.  R.  Co.,"  it  was  Md,  that  Kean  was, 
prima/ucie,  personally  liable  as  drawer. 

[b]  In  Shclton  d.  Darling,  2  Conn.  43S,  the  bill  was  directed  Co  "  Noyes  Darling, 
Esq.,  Agent  of  the  Commiasion  Company,"  and  was  accepted  '■  Noyes  Darling,  Agent 
C.  C."  Ilild.  that  it  was  the  accaptance  of  the  company,  and  not  of  Darling.  Sp  in 
Fanners'  and  MDcbanics'  Bank  v.  Troy  City  Bank,  1  Dong.  Mich.  4ST,  it  was  hiid, 
that  a  bill  of  exchange  directed  to  "  John  A.  Welles,  Cashier  Fanners'  and  Mechanics' 
Bank  of  Michigan,"  and  accepted  by  wriring  acnws  the  face  thereof,  "  Accepted,  John 
A.  Welles,  Cashier,"  was  drawn  npon  and  accepted  by  the  bank,  and  not  by  Welles  in 
his  individnal  capacity.  In  Moss  v.  Liringston,  4  ComsL  lOB,  a  bill  was  drawn  on, 
■nd  accepted  by  "J.  R.  L..  President  of  the  RoBcndala  Manufacturing  Co."  That 
rompanj  was* corporation,  and  J  R.  L.  was  the  president ;  but  there  was  no  prmfthat 
he  WW  anthorized  to  bind  the  company  by  his  acceptance.  HMd,  that  an  action  on  the 
acceptance  was  properly  broaght  against  J,  R.  L,  individnally.    See  mUe,  p.  BT,  note  o. 

(e)  Mann  r.  Chandler,  9  Moss.  335.  But  see  Barker  c.  Mechanic  Fire  Ins.  Co.,  S 
Wend.94;Brockwayu.  Allen,  17  Wend.40;HillSD-BanBiBler,  SCowen,  31  ;  M'CInre 
V.  Hcnnett,  I  Blactf.  IBS;  Mears  o.  Qraham,  B  Blackf.  143;  Cleaveland  e.  Stewart,  3 
Qa.3S3. 

VOL.  I.  IB 
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If  the  nute  be^ns,  "  The  Fre^dent  and  Directors  of Corn- 
pan;  ))romt8e,"  Ac.,  and  ie  signed  "  A.  B-,  Prosideiit,"  or  "  See- 
retary,"  or  "Cashier,"  or  "Treasurer,"  or  "Agent,"  it  is  un- 
doubtudl;  the  note  of  the  Gorporation.((i}  In  fact  bank-bills 
are  unirei-suUy  signed  in  this  way.  It  has  been  said,  that  if 
a  note  be  in  this  form,  "  I,  John  Franklin,  Fresident  of  the 
Mechanic  Fire  Insurance  Compaoy,  promiBe,"  &C.,  (Signed) 
"  John  Franklin " ;  or  in  this  form,  "  I  promise  to  psy,"  4c., 
(Signed)  "John  Franklin,  President  of  the  Meclianic  Fire  In- 
surance Company " ;  tli&t  in  both  of  these  oases  it  is  the  note 
of  Franklin,  and  not  of  the  Company.(e)  But  we  doubt  the 
correctness  of  these  positions.  There  can  be  no  reasonable 
doubt,  in  either  of  the  above  cases,  that  the  intention  was  to 
bind  tlie  company,  and  not  the  president  person8Jly.(/) 

If  a  bill  or  note  is  made  payable  to  "A.  B.,  Gamier,"  we 
bare  authority  for  saying  that  an  action  may  be  maintuned 
upon  it,  either  by  A.  B.  per80ually,(f )  or  by  the  bank  of  which 
he  is  cashier,  if  tlie  paper  was  actually  made  and  received  od 
account  of  the  bank.(A)  And  where  a  promissory  note,  was 
made  payable  "to  the  Cashier  of  the  Commercial  Bank  or  liis 
order,"  and  the  consideration  proceeded  from  the  bank,  it  was 
held,  that  an  action  on  the  note  might  be  mdntalned  in  the 
name  of  the  bank  as  tlie  promisee.(i)     A  note  or  bill  made 

{d)  Mattv.Widu,  I  Cowin,  513;  Pitman  e.  Kintner,  S  Blsckf.  SSO;  Commerdal 
Bank  v.  Newport  Man.  Co.,  t  B.  Hon.  is ;  Sbolwell  ■>,  M'Kown,  S  Soatli.  S38.    Id 
litch  V.  Lawton,  S  Dow.  MiM.  371,  tlie  note  vas  in  the  fbllowing  form :  — 
Post  Notb.  "  Cammerdal  Bank  qf  Podii^, 

•  100.  — No.  «a  Rodnej,  Miu.,  S  March,  1S39. 

Six  moDthi  after  date,  we  promise  to  pay  B.  W.  Wonhinglon  or  order  one  hundred 
dollars,  at  the  bank  in  Rodney,  with  five  per  cent,  interest  nntil  dna. 

J.  Lairton,  Casb'r.  TbonuiB  Freeland,  FrCi'L" 

AU,  that  prima  /aeit  it  vai  binding  npon  Freeland  and  lAWtoo  iudiTidoally.    Sid 

(a)  Per  Saw^t,  C.  J.,  in  Barter  n.  UechanEc  Fire  Ins.  Ck>.,  S  Wend.  M. 

(/)  Bee  Lindas  s.  Hslrote,  3  H.  &  N.  177)  Aggs  v.  NicluriMiQ,  I  H.  &  N.  IBS; 
HaUey  r.  Story,  3  Eich.  3  ;  Penkiril  ■>.  Connell,  9  Exch.  381. 

{g)  Fairfield  v.  Adams,  16  Pick.  381  ;  Shaw  d.  Stone,  1  Cash,  sae,  9M. 

(A)  Walervliet  Bank  n.  White,  1  Deuio,  60S  ;  Barney  e.  New-comb,  9  Cosh  4S ;  Do- 
pant B.  Hoant  Pleasant  Ferry  Co.,  B  Ricb.  SSa  ;  Wright  o.  Boyd,  3  Barb.  MS. 

(■')  Commerdal  Bank  n.  French,  31  Pick.  4B6.  iforton,  J.  said  ;  "  The  note  is  in 
terras  payable  '  to  Ae  casliier  at  the  Commercial  Bank  ' ;  and  the  defendant  contends 
that  the  action  ibonld  bare  been  brought  in  tbe  name  of  the  person  who  was  then 
cashier,  and  will  not  lie  in  the  name  of  the  corporation.    It  is  not  denied  thai  the  juop- 
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payable  to  the  order  of  the  cftBliier  of  a  bank  authorized  by 
its  charter  to  iadoree,  is  as  uegotiable  as  if  payable  to  the  order 
of  the  baiik.(^') 

If  a  bill  or  note  beloapng  to  a  bank  be  indorsed  "  A.  B., 
Cashier,"  there  may  be  some  doubt  whether  this  alone  will 
be  suffioient  to  pass  the  property  in  the  note ;  aud  still  more 
would  it  be  doubtful  whether  it  would  render  the  bank  liable 
as  indorser.  But  it  has  been  satisfiictorily  established  that  the 
holder  may  fill  up  such  au  indorsement  so  that  it  will  read 

"  The  President  and  Directors  of Bank,  by  A.  B.,  Gash- 

ier.(fc)     We  have  already  seen  that  such  an  indoreemeut  will 

nqr  oT  the  note  b,  ud  «m  hti  bean,  in  ibe  plaindfik ;  bat  tbs  argument  ii,  that  th« 
promiw  being  in  tba  name  of  the  caahieT,  altbongb  made  to  bim  in  trait,  and  tor  the 

benefllof  the  corporation,  it  am  onlj  Im  enforced  in  hit  name. AcontraMmar 

be  made  to  or  with  a  penon,  ai  well  bj  descriptioi]  ai  by  name.  And  when  the  par- 
tial can  be  ascertained,  it  will  be  valid,  although  their  names  be  mistaken  or  their  do- 
ioiptioii  be  iacoRed.  It  cannot  be  doubted  that  a  note  to  the  Commercial  Bank  woold 
Im  valid,  and  might  be  declared  on  as  a  promise  to  the  plaimiffs,  although  their  legal 
name  is,  ■  The  Preiident,  DltectoR,  and  Compan/  of  the  Commercial  Banii.'  So  a 
contract  with  the  stockhotden,  orwlthlhe  prasident  and  dinotors,  or  with  the  director* 
of  the  Commetdal  Bank,  wonld  doabtless  he,  in  iti  l^al  effects,  a  contract  with  the 
eorpoialion.  It  is  not  eaaj  to  perceive  wfajscontrvct  with  thecMhieroT  a  bank  ianot 
a  omtract  with  the  bonk  itself.  The  acconnis  of  banks  with  each  oAer  are  osoallj  kept 
in  Ibnn  with  die  cishien,  bat  nndoobtedly  the  l>ank*  lliemaelvea  are  the  leal  parties  to 
them.  The  Master,  tc  of  Soiaex  Sidney  College  p.  Davenport,  I  Wilson,  184.  A 
corporation  being  an  Incorporeal  Iwing,  and  having  no  existence  bnt  in  law,  can  nelthel 
taake  nor  accept  contracts,  teceive  nor  paj  ont  moner,  bnt  by  the  agency  or  iot  offioeta. 
Thej  are  the  hands  of  the  corporation  by  which  they  execnia  their  contracts,  and  i» 
eeive  and  make  pajmenla.  Of  these  officeii  the  cashier  is  tlie  principal.  If  the  note 
had  been  made  to  t)>e  corporaiioa,  by  ita  appropriate  name.theMmeofficer  woold  have 
demanded  and  lecrived  payment,  or  wontd  have  given  nodoe  of  non-payment  and  pft>- 
teated  it,  and,  had  it  been  nt^tlaled,  wonld  hare  made  the  indonement,  and  in  pre- 

daelj  the  same  form  aa  he  wonld  apon  thia  note "Die  principle  la.  that  tlie 

promise  mnat  he  nndeistood  according  to  the  intention  of  tlie  parlka.  If  In  imlii  it  be 
an  imdertaking  to  the  corporation,  whether  a  right  or  a  wrong  name,  whether  the  luune 
<^  the  corporation  or  of  some  of  its  offleen  be  nsed,  it  shonid  be  declared  on  and 
treated  as  a  promise  to  the  coiporation.  And  there  is  no  so  saft  criterion  as  the  condd- 
•ralion.  If  Aia  proceed  fiom  the  corporation,  it  raiaaa  a  vcay  atrong  presnmption  that 
dw  promiae  is  made  to  them.  If  no  cxpreas  promise  be  made,  Iwt  it  be  left  to  legal 
implication,  it  must  be  to  them."  And  see  Mailway  Cotton  Mannfadory  r,  Adomi,  10 
Umb.  960.     See  ante,  p.  35  and  note^ 

U)  Hayne*  v.  Beekmau, «  Lsk  Ann.  SH. 

(k)  Northampton  Bank  n.  Fepoon,  IIHaaa.I6B;  Fo^  v.  Chaae,  )B  E^ek.  69.  In 
the  recent  eaae  of  Bank  of  Genesee  d.  Fatehin  Bank,  9  Eem.  90>,  where  Ae  indone- 
■sot  waa  in  the  aame  form,  and  the  aotioa  wai  brought  against  Ae  bank  a*  indorter, 
Anna,  J.  aaid :  "  I  find  aome  difficulty  in  saying  that  this  iodoiaement,  aa  it  atanda, 
MB  be  bald  to  be  the  contract  of  ibe  defendant.    Bnt  I  am  of  opinion  ttaiat  tbe  dafend. 
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not  reDder  tlie  caslilar  personalty  liable. (^  A  perEon  who  car* 
ries  OD  busmess  on  his  own  account,  iu  the  name  of  a  company 
whiiih  has  been  incorporated  but  not  organized,  and  receiTss 
in  payment  of  a  debt  contracted  with  him  in  such  buEinesa  a 
promissory  note  payable  to  the  order  of  the  corporation,  may 
transfer  the  note  by  indorsing  it  in  his  own  name.(OT) 

It  is  doubtful  whether  the  president,  secretary,  treasurer, 
cashier,  or  any  other  officer  of  a  corporation,  has  prima  facie 
a  general  authority  to  bind  the  corporation  as  a  party  to  bills 


ant  Bbould  be  held  liable  as  iudoner  apon  t  diSereat  piindple,  —  diaE  of  allowing  the 
indoiBcmeDC  to  be  filled  up  according  lo  die  iateation  of  the  partlea.  la  the  Nortbvnp- 
ton  Bank  c.  Pepoon,  II  H>sa.288,the  defendaatirexned  u  Ehs  maker  of  a  negotiable 
ptominory  note,  nbich  hod  been  iodoraed  to  and  held  bj  the  Berkshire  Bank  ;  and  the 
qaestion  wa«,  u  to  the  transfer  bj  that  baok  lo  the  plaintiff'.  The  iadoraeinenl  wai  bj 
one  Learned,  an  attornej,  with  full  auchotic;  from  ^e  board  of  dirtctora ;  bat  the  form 
in  which  it  wu  done  was  by  the  attorney  writing  his  own  name  upon  the  note,  adding, 
'  IU  iiirurney.'  The  formal  words  of  a  common  indorsemeDt  appear  to  baTc  been  in  the 
first  instance  wriuen  OTer  the  name  of  the  attorney,  bat  the  court  allowed  It  to  be  al- 
tered and  filled  op  as  an  indorsement  by  the  Berkshire  Bonk,  according  to  the  intent. 
Tbecoart,  Chief  Justice  iWixr  giving  the  opinioii,  upon  amotion  for  a  QOir  trial,  said: 
*  Wo  are  all  satisfied  that  if  the  authority  of  Learned  was  good  to  indorse  as  attorney, 
the  plaintifib  may  erase  the  words  written  orer  his  Dame,  and  sabstitnto  other  wot^ 
which  will  give  effect  to  llie  indorsement'  Folger  v.  Chase,  IS  Pick.  63,  presented 
substantially  the  same  question.  The  plaintiff,  in  on  action  against  the  prior  parties  to 
several  notes  which  had  been  indorsed  to,  and  held  by,  die  Phmnix  Bank,  made  title  to 
the  notes  by  the  indorsement  of  the  cashier  of  that  bonk  mode  in  the  seme  form  with 
that  of  the  bill  ia  question,  nsmely,  '  P.  H.  Folger,  Casbier.'  It  was  held  that  the 
plaintiffs  were  entitled  to  recover,  the  court  saying :  '  As  to  the  objection  that  the  in- 
dorsement is  not  made  in  the  name  of  the  corporation,  we  think  the  indorsement  by  the 
cashier,  in  his  official  capacity,  snfflcientlj  shows  that  the  indonemcnt  was  made  in  be- 
half of  tlie  bonk  ;  and  if  that  is  not  safilclently  certun,  the  plaintiffs  faavea  right  now  to 
prefix  the  name  of  the  corporation.'  It  will  not  foil  to  be  remarked,  that  these  actions 
were  not  against  the  bank  whose  offieera  bod  iodoned  the  paper,  bnc  against  prior  pai- 
ties  ;  but  the  question  in  each  case  was  as  to  the  eSbct  of  what  had  been  done  toward* 
Inuisferring  the  paper.  This, 'however,  does  not  oS^  their  application  to  this  case; 
for  if  the  indoraement  operated  to  transfer  the  paper  apon  the  prindples  of  the  law 
merchant,  it  at  the  same  time  created  by  force  of  the  same  law  the  obligalioa  of  indorser. 
If  the  holder  in  these  cases  conld  write  the  name  of  the  corpomtion  over  the  aignatitn 
of  the  officer,  the  contract  would  then  be  in  the  nsnol  form,  and  would  carry  with  it 
the  ordinary  consequences.  The  principle  thus  settled  by  the  Supreme  Court  of  Mas- 
sacliusetts  carries  into  effect  the  intention  of  the  parties  to  such  transactions,  is  in 
accordance  with  legal  analogies,  by  which  effect  is  given  to  indorsementa  on  negotiable 
paper  by  allowing  them  to  be  filled  up  in  such  manner  as  to  cairy  oat  what  was  da- 
supied,  and  is  not  opposed  to  any  case  in  our  own  courts.  I  am  disposed  to  fbliow  it  to 
^4S  case."    The  point  was  cot  dedded  by  the  court. 

11}  SeeanU,  p.  9fl,  notem. 

[hJ  Biyant  v.  Eastman,  7  Cnsh.  111. 
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of  exchange  or  promissoiy  notes.(n)  It  has  been  held,  how- 
ever, that  the  cashier  of  a  bank  has  prima  facte  autlioiity  to 
indorse  all  paper  belonging  to  the  bank,  so  as  to  pass  the  prop- 
erty and  render  the  bank  liable  as  iiidorser.(o)  That  be  has 
autliority  to  indorse,  for  the  purpose  of  collection  merely,  tliere 
is  no  doubt.(p)    It  may  be  veil  to  remember,  that  at  common 


(n)  See  Mosa  e.  LiTingstoTi,  4  Comn.  SOS ;  McCallough  v.  Mosa,  S  Denio,  &ST ; 
Fannen'  and  MechsnicB'  Bank  v.  Tmj  Cilj  Bank,  I  Dong.  Mich.  457. 

(a)  Thiu,  in  Wild  n.  Bank  of  Fasumsquoddj,  3  Mason,  SOS,  Story,  J.  said :  "  Thi 
cvhier  of  a  bank  is,  nirtuCe  officii,  gcaerallj  intnuted  with  the  notea,  Kcarities,  and 
otber  funds  of  the  bank,  and  ia  held  ont  to  the  world  bj  the  bank  as  its  general  agenC 
ia  the  negotiatioD,  mtuiagenicnt,  ood  diapoaal  of  tbeni.  Prima  facie,  therefore,  he 
mnst  be  deemed  to  hare  aatimritj  to  tranafbr  and  indorse  negotiable  secaritiea,  held 
by  the  bank,  for  its  nae  and  in  its  behalf  So  spedal  aathoritj  for  this  purpose  ia 
neccssaiy  to  be  proTed,  If  any  bank  chooses  to  depart  from  this  general  coarse  of 
bnsinees,  it  is  certudy  at  liberty  so  to  do ;  but  in  such  case  it  is  lacdmbent  on  the  bank 
to  Ehow  that  it  has  interposed  a  restriction,  and  that  such  reetriction  is  known  to  those 
with  whom  it  ia  in  the  habit  of  doing  busineaa.  la  the  present  case,  the  cashier  haa,  as 
cashier,  indorsed  the  bill  in  behalf  of  the  bank,  and  this  is/mma/ieieeTidenca  of  an- 
tbori^,  it  being  within  the  orditi^rj  dalies  performed  bj  sncli  an  officer.  If  he  was 
teitricted  in  his  authority,  it  ia  for  the  defendants  to  abow  it.  The  proof  is  in  their 
poneauon,  and  the  plaintiff,  who  is  a  atranger  to  their  regulationa,  cannot  be  pieaumed 
to  be  coansaot  of  it."  So  in  Fleckner  n.  V.  S.  Bank,  8  Wheat.  3SS,  960,  Slory,  J., 
delirering  the  opinion  of  the  court,  aaid :  "  We  are  Tery  much  inclined  to  think  that 
die  indanement  of  notes,  like  the  preaent,  fbr  the  use  of  the  bank,  falls  within  the  otdl- 
tiaiy  duties  and  rights  belonging  to  the  cashier  of  the  bank,  at  least  if  his  office  be  like 
dial  of  similar  institations,  and  his  rights  and  duties  are  not  olherwiae  restricted.  The 
cashier  ia  oanally  inlmsted  with  all  the  funds  of  the  bank,  in  cash,  notea,  bills,  &«.,  to 
be  used,  from  time  to  time,  for  the  ordinary  and  extraordinary  exigencies  of  the  bank. 
He  receives  directly,  or  through  the  subordinale  officers,  b)I  moneys  and  notes.  He 
delirer*  up  all  discounted  notes,  and  other  property,  when  payments  hare  been  duly 
made.  He  draws  checks,  from  lime  to  time,  for  moneys,  whererer  the  bank  has  de- 
posits. Id  short,  he  is  considered  the  executive  officer,  throngh  whom,  and  by  whom, 
die  whole  moneyed  operations  of  the  baokin  paying  or  recciTJng  debts,  or  discharging 
or  transferring  securilict,  are  to  be  conducted.  It  does  not  seem  too  much,  then,  to 
infer,  in  the  absence  of  all  positive  restriclions,  that  it  ia  hia  daty  as  well  to  apply  the 
ti^otiable  Ainds  as  the  moneyed  capital  of  the  bank  to  discharge  its  debta  and  obliga- 
tions." And  see,  to  the  same  effect,  Everett  t>.  United  States,  6  Fort.  Ala.  16B;  Harper 
s.  Calhonn,  7  How.  Hiss.  SOS;  Farrar  ■>,  Giltnen,  19  Maine,  440.  But  see  U.  S. 
Bank  v.  Fleckuer,  B  Man.  La.  309,  and  cases  cited  in  next  note. 

{p)  Hartford  Bank  f.  Barry,  17  Maaa.94;  Elliot  r.  Abbot,  13  N  H.$49.  This  was 
an  action  of  assumpsit,  npoD  a  promiioory  note,  dated  September  30,  183B,  payable  to 
the  Preeident,  Directors,  and  Co.  of  the  Ashoelot  Bank,  or  order,  in  sixty  days  and 
grace,  and  alli^ed  to  be  indoised  by  the  cashier  of  the  hank  to  the  plaintiff.  The  note 
in  question  was  signed  by  John  Townsend  as  principal,  and  by  the  defendant  as  snivty, 
and  had  upon  it  the  indorsement  of  the  cashier  of  the  bank.  In  giving  the  opinion  of 
die  court,  Parktr,  C.  J.  aaid  :  "  Although  the  bank  never  had  any  interest  in  this  note, 
««  see  no  objection  to  r^arding  it  as  having  been  nude  to  thorn,  and  indorsed  to  tha 
16  • 
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law  no  Btockholden  of  taiy  corporation  are  liable  for  its  debts, 
la  anj  form.  But  tliis  rule  is  importantlj  qualified  by  statutes 
in  manj  of  our  States. 

pl^tiff,  if  the  indoraement  eu  be  npbeld  npon  the  eridence.  Tbe  ligiHn  did  prouite 
to  p«f  tbe  beiLk ;  aod  ei  they  nuuls  the  promiss  iMgoliable,  the  iMuik  aigbt  well  tnuis- 
tit  it.  And  It  makfi  no  difference  to  tlie  defendanl,  vhedier  the  bonk  diAcounted  tin 
nou,  end  then  lold  and  indorsed  it  to  the  plaintiEF;  or  whether  the  plainLtflf,  having  - 
Ainda  in  the  bank,  farni«b«d  Aa  monej  in  the  flnt  initance,  the  bank  indorsing  tbe 
note  to  him,  and  the  defendant  auendaK  to  the  transf^.  We  oome,  then,  to  the 
qiMftion,  Hai  this  note  bcsn  indorsed  to  the  plaintiff,  by  the  bai;k  I    la  that  all^ation 

in  the  pUintiff'B  declaration  Hulained  <    The  delendant  maj  denj  Ihia The 

groaod  npon  which  the  caihier  maj  indone  the  name  of  tbe  bank,  and  iranifer  the 
legal  inteieat,  in  any  caae,  la  not  became  the  indonement  ia  merelj  nominal,  transfer- 
ring no  actual  property.  If  it  were  ao,  this  indoiiement  might  be  anpported  aa  die 
indoraement  of  the  bank.  Bnt  it  ia,  that  the  cashier  ie  the  agent  of  the  bank  far  tbat 
plirpow ;  —  that,  by  nrtoe  of  hig  appointment  aa  caahier,  [lie  bank  aothorizee  him  to 
make  Indoraeinenls  in  snefa  caaee.  Tested  by  this  principle,  the  indoraement  in  thia 
raie  mnat  faO.  It  ia  not  the  act  of  tbe  bank,  becaoae  not  made  by  an  agent  baTing 
power  to  make  an  indorsement  in  anch  case.  The  directors  are  die  general  agenta  of 
the  bank.  -  The  cashier  a  a  special  agent,  and  a  matter  of  titiia  kind  ia  not  within  the 
scope  of  his  authority.  The  plaintiff's  all^ation  that  the  note  waa  lodoned  by  A* 
hank,  tbeicfon,  bill ;  and  this  i*  a  nuttetlal  allegation  aa  tiie  case  iww  ttanda." 
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CHAPTEK    "VI. 

OF    THE    CONSIDERATION. 


SECTION     I. 

OF  THB  OBNBRAL  PRIN0IPLS8  IN  RBLATION  TO  THB  00N8IDKRATION 
OF  N0TE3  AND   BILLS. 

Br  the  rttles  of  the  common  law,  no  promise  which  is  not 
made  for  a  consideration  can  be  enforced.  Thb  consideration 
may  be  either  a  gain  or  benefit  of  any  kind  to  him  who  makes 
the  promise,  or  a  loss  or  ii^uiy  of  any  kind  euB^red  by  him 
to  whom  it  is  made ;  Bucli  gain  being  the  cause  of  or  the 
inducement  to  the  promise,  and  the  promise  being  the  cause 
of  or  the  inducement  to  such  loss. 

To  this  rule  there  is  an  exception,  by  the  ancient  law,  in 
bvor  of  a  written  promise  which  has  a  seal  attached  to  it ; 
or,  as  it  is  commonly  expressed,  a  promise  under  seal ;  for 
the  seal,  according  to  the  law,  imports  a  consideration.  And 
there  is  another  more  recent  exception  by  the  law  merchant, 
in  favor  of  negotiable  bills  and  notes  in  the  hands  of  third 
parties. 

Even  as  between  immediate  parties,  this  exception  has  some 
application.  For  as  between  them,  unlike  the  case  of  other 
parol  contracts,  a  consideration  is  presumed  in  the  first  in< 
stance,  aud  therefore  need  not  be  proved.  But  this  presump- 
tion may  be  rebutted  by  evidence  ;  and  proof  that  there  was 
00  consideration  in  fact  will  constitute  a  perfect  defence.  As 
to  subsequent  bona  ^fide  holders,  on  the  other  hand,  this  pre- 
sumption is  conclusive.  As  to  tliem,  it  is  immaterial  wheth- 
er there  was  any  consideration  between  prior  parties  or  not. 
Therefore  a  maker  cannot  defend  himself,  on  the  ground  that 
he  promised  witliout  consideration,  agunst  the  suit  of  an  in- 
dorsee ;  nor  can  an  indorser  agunst  the  suit  of  the  indorsee  of 
his  indorsee.  But  a  maker  sued  by  the  payee,  or  an  indorser  by 
his  indorsee,  or,  in  general,  any  promisor  sued  by  the  party  to 
whom  he  directly  promises,  may  make  this  defence. 

We  shall  find  both  the  reason  of  this  rule  and  the  limitation 
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of  it  in  the  nature  aad  purpose  of  negotiable  paper.  It  ia  in- 
tended to  represent  money ;  and  the  rules  of  law  are  intended  to 
make  this  representation  accurate  and  adequate.  A,  then,  hold- 
ing a  note  against  B,  indorses  it  to  C  in  some  business  transac- 
tion, as  money.  C  can  judge  for  himself  of  B's  ability  to  pay, 
and  of  A's,  and  accepts  the  note.  Whether  A.  paid  anything  to 
B  for  it,  or  whether  B  had  any  consideration  whatever,  or  whether 
if  there  were  a  consideration  it  has  or  has  not  failed,  G  knows 
not.  Perhaps  he  could  ascertain  this  by  sufficient  inquiry  ;  but 
the  inquiry  would  require  much  time  and  labor,  and  could  not 
be  made  in  every  case  in  which  negotiable  paper  is  used  in  busi- 
ness, without  inconvenience  so  great  as  very  seriously  to  dimin- 
ish the  employment  and  the  usefulness  of  such  paper.  The  law, 
therefore,  takes  care  of  this  for  him.  If  C  receives  the  note  in 
good  faith,  B  cannot  interpose  the  objection  of  want  or  failure 
of  consideration.  The  presumption  is  absolute  as  to  him ;  and 
so  it  is  in  favor  of  any  party  against  any  other  party,  excepting 
him  from  whom  he,  in  reference  to  whom  the  question  is  raised, 
immediately  received  it.  Thus,  if  a  note  made  without  considera- 
tion, is  delivered  without  consideration  to  a  third  party,  who  pledges 
it  to  a  bona  fidt  creditor,  as  security  for  an  existing  debt  of  less 
value  than  the  note,  without  notice  and  for  value,  the  pledgee  may 
maintain  an  action  thereon  and  recover  so  much  of  it  as  is  required 
to  secure  his  debt.(  jip) 

Li  the  case  before  supposed,  0  stands  in  a  different  relation  to 
A  from  what  he  does  to  B,  Whether  any  consideration  passed 
between  A  and  B,  lie  cannot  be  supposed  to  know,  and  the  law 
infers  or  rather  supplies  it  for  bim.  But  whether  any  passed  be- 
tween himself  and  A,  he  must  be  supposed  to  know,  and  there- 
fore, while  the  law  presumes  tiiis  prima  facie,  as  a  proper  protec- 
tion to  negotiable  paper,  it  permits  the  defendant  to  rebut  the 
presumption  by  evidence. 

In  a  few  of  the  earlier  cases,  attempts  were  made  to  place  ne- 
gotiable paper  on  the  same  footing  with  instruments  under  seal, 
even  as  between  the  original  parties ;  ( q)  especially  if  it  appeared 
that  the  paper  was  intended  as  a  gift  to  the  payee.(r)    But  it  is 

(pp)  Fjaher  B.  Elaher,  SB  Mam.  308. 

(g)  See  dicla  in  PillanB  v.  Vna  Mierop,  3  Burr,  ISSS. 

(r)  IliuB,  in  Livingston  t.  Hastia,  S  Caines,  a<S,  Ltttitgtloii,  3.  said :  "  Whether  the 
mere  naatof  ooiudderstion,  even  between  the  original  parlieB,  can  be  alleged  B){wiut> 
promisaorj  note,  or  a  Inll  of  excbuigfl,  maj  well  be  doabted.  It  \a  not  necessaiy,  aa  in 
other  aimple  contrscEs,  to  state  a  consideration  in  the  declaration ;  the  iueCrnnieiit  ItaeU 
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now  well  settled,  that,  iu  ao  actioa  against  a  party  to  a  bill  ok 
note  by  bis  immediate  promisee,  a  waut  or  failure  of  cousidcra' 
tion  furnisbes  the  same'defeiicc  as  in  the  case  of  auy  other  parol 

imports  one,  and  In  this  retpect  partakes  of  the  quality  of  a  specialty.  Nor  «  [he 
plaintiff  bonnd  to  prove  his  gCvinc  any  talno  for  inch  paper,  nnless  when  he  sues  as 
bearer  of  a  bill  traniferable  by  delirery,  and  that  under  ■□spiciooa  circamstaDce*. 
Grant  v.  Vanghan,  3  Bnn.  1516.  No  case  can  bo  found  where  the  want  of  considere- 
tioD  alooe  hsa  been  admitted  m  a  good  defcneo.  Aa  apainat  the  payi*,  the  mflker,  il 
IS  tme,  has  been  permitted  to  show,  not  a  want,  bnt  a  failure,  of  consideration,  and  in 
(II  OMW  he  D^  tnsist  on  the  ill^alicy  of  it.  Chitty  says,  that  the  want  at  eooMr 
eralioll  may  be  relied  on,  but  not  one  of  the  dceisiuns  which  lie  cites  will  bear  him 
odL  In  Jefferies  e.  Aaslin,  1  Stra.  674,  the  derendont  was  only  permitted  to  show 
the  note  was  delivered  in  the  namre  of  ati  escrow,  and  it  appearing  that  the  condi- 
tion on  which  it  was  to  take  effect  had  not  been  performed,  a  verdict  wa>  found  for 
him.  Here,  the  consideradon  which  hod  induced  the  defendant  to  make  the  note 
failed,  but  if  he  had  ^ivcn  il  to  the  plaintiff  votanlarilj',  as  a  gift,  and  without  rccetvieg 
any  value,  this  rrould  hanllyhave  been  a  good  defcni'e."  In  Bowera  i>.  Hurd,  lOMasi. 
i3T,  a  woman  posECsaed  of  a  sam  of  money  mid  ileHirom  of  leaving  a  legacy  to  a  friend 
to  whom  she  thought  herself  under  obligation,  and  dc^iroua  also  to  avoid  the  expenaa 
attending  a  will,  made  a  promissoiy  note  payable  to  that  friend,  which  she  placed  in 
the  hands  of  a  third  person  to  be  by  him  delivered  over  to  the  promisee  after  her  decease. 
She  recognized  the  transaction  in  her  last  sickness,  and  put  into  the  hands  of  n  person 
about  her,  personal  serarities  for  the  payment  of  her  debtit  and  fancrol  charges,  and 
especially  this  promissory  note.  It  wss  litlil,  that  the  promisee  was  legally  entitled 
to  the  contents  of  the  note,  in  an  action  against  the  ndmtnislrator  of  the  promi.ior, 
ber  estate  being  aolvenl.  Parirr,  3.  said  :  "  We  do  not  admit  that,  when  one  volan- 
tarily  makes  a  written  promise  to  another  to  pay  a  snm  of  money,  the  promise  can  be 
avoided  merely  by  proving  there  was  no  le^l  and  valuable  coaaideration  subsisting  al 
the  time;  anymore  than,  if  he  actually  paid  over  the  amount  of  SDch  note,  he  can  r» 
rover  it  back  again,  because  he  repents  of  his  generosity.  He  has,  indeed,  precluded 
himself  and  hii  representatives  from  denying  a  consideration,  when  he  bos  under  his 
band  acknowledged  one.  That  consldenilion  may  not  have  been  of  a  nature  to  support 
an  imlrbilaiui  aiaumpsl  upon  an  implied  promise ;  hut  may,  nevertheless,  have  been  a 
Jost  and  adequate  foundation  of  his  promise  ;  and  as  the  eircumstanees  of  ihe  transac. 
tiOQ  may  be  wholly  nnknown  to  any  but  the  immediate  parlies,  there  is  no  reason  for 
permitting  an  execnior  or  administrator  to  dispute  what  (he  deceased  never  questioned 
in  bis  lifetime,  and  never  intended  should  be  questioned  after  hii  death.  We  are  satis- 
fied that  none  of  the  decisions  respecting  the  avoidance  of  notes  or  other  written 
promises,  for  want  of  consideration,  are  impeached  by  oar  decision  in  this  ea.sc.  A 
carcfnl  examiiutlion  will  discover,  that  in  all  those  cases  the  ground  taken  in  defence  is, 
not  that  there  was  originally  no  consideration,  contrary  to  the  express  admission  of 
the  promisor,  but  (hat  the  consideralion  had  failed,  or  that  it  rested  in  mistake  or 
Dtisapprebension  ;  what  the  parties  supposed  to  be  a  consideration  turning  out  in  fact 
la  ba  none-  It  was  on  this  principle  that  the  case  of  Boulell  v.  Cowdin,  9  Mass.  SS4, 
was  decided.  In  those  cases  the  promisor  is  always  permitted,  against  the  party 
with  whom  he  eontracted,  to  show  the  mistake  or  llic  fuilure  of  what  was  snpposcd  lo 
be  labstaotial.  This  does  not  contnulict  his  own  aeknowlcd;;meiit  of  value  received, 
but  seta  up  an  equitable  claim  of  discharge,  upon  the  ground  tlint  both  pai-ties  were 
deceived  in  the  contraeL  Fraud,  illejpility.  and  imposition  are  also  proper  deR^ncei 
sgainst  actions  to  enforce  such  promises,  depending  Dpotl  other  princii'Ics  "  And  see 
Vou  I.— M 
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conlract.(«)  And  if  A  makes  a  note  in  favor  of  B,  and  delivers 
it  to  B  Titliout  consideration,  inl-«nding  it  as  a  gift,  and  after- 
wards takes  it  up  and  gives  a  new  note  instead,  tiiifi  renewed  note 
is  without  consideration,  (i)     So  also  it  is  well  settled  tliat  the 

Tate  V.  Hilben,  !  Tes.  Jr.  Ill ;  Seioo  v.  SetOD,  S  Bro.  Cb.  610;  Per  Farlce,  B.  in 
Easton  o.  Pratcliett,  1  Cromp.  H.  &  R.  800,  aod  Hiln«g  v.  Dawson,  9  Ezch.  948.  Bat 
see  iie:(t  noia. 

(i)  Thus,  In  HoUiday  v.  AtkinEon,  5  B.  &  C.  901,  where  a  promi-'iory  note,  ei- 
preeged  to  bo  for  Tslae  received,  waa  made  in  tavor  of  an  infant  aged  nine  yean,  and 
in  an  notion  upon  tbe  note  by  the  payee  agaiaet  the  execDton  of  the  maker,  no  eTi- 
deni'e  of  coaeidemtian  being  given,  the  learned  judge  mid  (he  jnry  that  Ihc  note,  being 
forraluc  received,  imported  that  a  good  considcralion  existed,  and  (hat  gmliiude  lo  the 
infent'g  &ther,  or  affection  to  the  child,  wonld  snfflce,  Hdd,  that  although  the  jni; 
might  have  pceanmed  (hat  a  good  coniideration  waa  given,  vet  that  (hose  pointed  out 
were  inanfflcient;  and  a  ne*  trial  was  granted.  In  EagtOD  u.  Pratcbett,  I  Cromp.  M. 
&  R.  79B,  !  Cromp.  H.  &  R.  549,  to  a  declaration  on  a  bill  of  exchange  by  indorsee 
against  indoner,  tbe  defendant  pleaded  that  he  indorsed  the  bill  to  the  plaintiff,  iriib- 
ODt  having  or  receiving  any  value  or  conBidcmtion  whataocver  for  or  in  respect  of  hie 
aald  indorsement ;  and  that  he,  the  defendant,  had  not  at  any  time  had  or  recelTed  any 
value  or  consideration  whatsoever  for  or  in  leapect  of  such  indorsement.  Hrld,  after 
verdict,  that  the  plea  was  Bofficient  In  Pearson  c.  Peanon,  7  Johns,  3G,  which  was  an 
action  by  the  payee  against  the  maker  of  a  promissory  note,  the  coort  said  :  "  The 
validity  of  the  note  cannot  be  supported  npon  the  groand  taken  at  the  trial,  of  its  being 
a  gift ;  for  a  gift  is  not  consammRta  and  perfect  until  a  delivery  of  the  thing  promised  ; 
and  until  thciLthe  party  may  revoke  his  promise.  A  parol  promise  to  pay  money,  as 
a  gift,  is  no  more  a  ground  of  action  than  a  promise  to  deliver  a  chattel,  as  a  gift.  It 
is  tbe  delivery  which  makes  the  gift  valid.  Donatio  perjicilur  postrtiione  accipimtii. 
Noble  V,  Smith,  a  Johns.  52.  The  question  then  was  upon  the  delivery  and  consid- 
eration of  the  note  ;  for  if  (here  was  no  consideration  for  the  note,  it  was  a  mide  poet, 
and  void  as  between  the  original  parties  to  it"  In  Fink  n.  Cox,  IS  Johns.  145,  a 
hther,  from  affection  merely,  gave  lO  his  son  a  promissory  note  for  one  thousand  dol- 
lors,  payable  to  him  or  order,  sixty  days  after  date.  In  an  action  of  aseompslt  brought 
by  (he  son  against  the  executor  of  bis  father,  to  recover  the  amount  of  the  note,  it  waa 
hdd,  that  the  action  could  not  be  maintained,  for  it  was  not  a  donatio  causa  wurtij,  nor 
a  valid  gift  of  so  mach  money,  but  a  mere  promise  to  give ;  and  blood  or  nntnral  affte- 
tioD  is  not  a  sndBdent  consideration  to  support  a  simple  executory  contracl."  And  sea 
tichoonmaker  v,  Roosa,  17  Johns.  301  ;  filade  v.  Halsled,  7  Cowen,  339.  In  Pariah  p. 
Stone,  14  Pick.  198,  it  wasAeU,  that  a  promissory  note,  made  npon  no  other  oansidera- 
tion  than  that  of  eqoaliring  the  distribntion  of  the  promisor's  estate  after  his  decease, 
was  without  a  sufficient  legal  consideration,  and  therefore  could  nut  support  an  action 
or  (band  a  legal  claim.  In  Clement  o.  Repp ard,  15  Pcnn.  State,  111,  it  waa  irirf,  that 
the  consideration  of  a  pratnissory  note  not  nnder  seal,  ^iven  for  a  balance  ou  work 
done,  may  be  inquired  into  in  a  suit  betwoen  the  original  parlies,  even  though  the 
maker,  at  the  time  it  was  given,  expressed  himself  satisBed  with  it,  thera  being  no  evi- 
dence that,  at  the  time  of  tbe  settlement  or  giving  of  the  note,  any  new  consideration 
passed  Iram  the  payee  to  the  maker.  And  see  Bamet  b.  Offerman,  7  Watts,  130; 
Bamnm  p.  Bamnm,  9  Conn.  S43  ;  Klein  v.  Keycs,  17  Misso.  3E6  :  Haynes  v.  Thorn,  8 
Post.  386. 

(0  Thus,  in  Copp  d.  Sawyer,  6  N.  H.  386,  it  was  isU,  that  where  a  promiaiwr}  tioM 
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donor's  ovn  promissorf  note,  or  an  unaccepted  bill  of  exchange 
drairn  b^  the  donor,  cannot  be  the  subject  of  a  donatio  causa 
tnortis.{u)  Bat  the  note  of  a  third  person  is  a  proper  subject  of 
Buch  gil^,  even  without  indorsement,  and  the  donee  may  main- 
tain an  action  in  the  name  of  tlie  executor  or  admintBtrator  of 
the  donor  without  his  consent. (v) 

It  is  sometimes  an  important  question,  and  one  not  always  fi-ee 
from  difficulty,  paiticularly  in  the  case  of  hills  of  exchange, 
whether  the  plaintiff  in  an  action  is  the  immediate  promisee  of 
the  defendant,  within  the  meaning  of  the  rule,  or  whether  ^e  is 
to  be  regarded  as  a  remote  party.  The  drawer  of  a  bill  of  ex- 
change is  the  inunediate  promisee  of  the  acceptor ;  therefore,  if 
the  acceptance  was  without  consideration,  tlie  drawer  cannot  re- 
cover against  the  acceptor.  But  it  is  otherwise  of  the  payee ;  he 
is  regarded  as  a  etranger  to  the  acceptor,  in  respect  to  tlie  con- 


ii  made  sa  a  gift,  sad  intended  ai  r  \egacj,  no  auit  mn  bs  aiuuined  upon  it,  in  faror 
of  the  pajee,  against  the  executor  or  estate  of  the  niiiker ;  and  where  gqcti  note  ia  exc- 
cated  and  delivered  us  a  gift,  tmd  afterwards  taken  Dp  by  the  maker,  and  a  now  note 
pren  for  a  larger  amoant  in  iien  or  it,  the  latter  being  likewise  intended  aa  a  gift,  the 
^ving  tip  ot  the  flrat  fumiahes  no  consideration  upon  whii^h  the  latter  can  lie  nnguined, 
(br  any  part  of  the  amount.  In  Hill  v.  Bnckminster,  5  Piek.  391,  it  was  hdd,  that  a 
ptomissorj  not«,  expressed  to  be  for  ralne  received,  may  be  SToided,  aa  lietweeD  tlie 
payee  and  the  maker,  by  prorlng  that  there  was  no  consideration  for  it  originally ;  and 
a  note  gitcn  in  renewal  of  one  so  Toidabie  ii  likewise  without  ransidcrntion.  Parka; 
C.  3.  laid  :  "  In  coming  to  this  conclnsion,  we  andonhtedly  overrule  some  of  the  ex- 
preasions  in  the  opinion  aa  reported  in  the  case  of  Bowers  u  Hurd,  iO  Mass.  437, 
though  the  case  itself  was  rightly  decided  npoa  other  principles.  It  ia  in  thai  opinion 
staled  that  to  a  prom iasorr  note,  in  which  value  ia  acknowledged  to  have  been  received, 
it  eatinot  be  otijected  in  defence,  between  the  original  parties,  that  there  was  no  e:cisting 
consideration  when  the  promise  was  made,  though  it  would  be  competent  to  ahow  that 
the  consideratioD  had  failed  or  that  it  waa  illegal.  Bnt  fnrther  opportunity  to  examine 
the  casea  has  convinced  os  that  the  opinion  so  expn»sed  is  nnlenable ;  there  being  cases 
in  the  English  and  other  books,  which  are  casea  clearly  of  defence  fbunded  upon  no 
consideration,  rather  than  a  fiulare  of  one  once  existing.  This,  though  contrary  to  the 
Dsual  principle  of  holding  a  party  to  his  acknowledgment,  most  be  considered  as  the 
law,  and  we  cannot  depart  from  it,  however  disingennoua  auch  defences  generally  ap- 
pear to  be."  And  see  Ociger  d.  Cook,  3  Watta  t  S.  SG6.  In  Dawson  c.  Keanon,  3 
Smale  ft  G.  IBG,  a  different  opinion  is  intimated. 

(u)  Harris  v.  Clark,  S  Barb.  94,  3  Comst  93  (oveiroling  Wright  r.  Wright.  1  Cow- 
en,  S9S);  Parish  v.  Stone,  14  Pick.  198;  Smith  v.  Kiltridge,  II  Vt.  S3S  :  Raymonds. 
Sellick,  lOConn.  480;  Holly  p.  Adams,  16  Vt.  806;  Craig  b.  Craig,  8  Barb.  Ch.  76; 
^int  r.  Pattee,  33  N.  H.  SSO.  See  contra,  Jones  d.  Deyer,  16  Ala.  991 ;  Coataut  t>. 
Pehnyler,  1  Paige,  816;  Bowers  v.  Hurd.  10  Mass.  4S7 ;  Woodbridge  r.  Spooner,  1 
Chitty,  661  ;  Seton  n.  Seton,  S  Bro.  Ch.  610;  Well  a  c  Tucker,  3  B  inn.  866. 

(n)  Balsa  v.  Kemnton,  T  dray,  8BS. 
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Bidention  for  the  acceptance.  Consequently,  if  the  acceptance 
is  absolute  in  its  terms,  and  the  bill  is  received  by  the  payee  in 
good  faith  and  for  value,  it  is  no  answer  to  an  action  by  him,  that 
the  defendant  received  no  consideration  for  bis  acceptance,  or  that 
tlie  consideration  therefor  has  failed.  And  it  is  immaterial  for 
this  purpose,  whether  the  bill  is  accepted  while  in  the  hands  of 
the  drawer,  and  at  his  request,  or  has  passed  into  the  hands  of 
the  payee  before  acceptance,  and  is  accepted  at  his  request.(u7) 

{■!>)  Robinion  o.  Befnolda,  a  Q.  B.  136.  In  aumnpait  bj  indoreee  of  s  bill  of  ex- 
change igBinat  acceptors,  dcfeniLuits  pleaded  that  K.,  the  drawer,  ^na  !□  the  habit  of 
delivering  goods  to  C.  to  be  carried  by  him  to  Lircrpoul,  consigned  and  delivcnibla 
there  to  K.'s  order,  and  on  go  doing,  of  receiving  from  p.  a  receipt  for  the  goods,  bill 
of  lading,  or  docnment,  which,  bj  the  cnacom  of  merchant!,  wfam  indorsed  for  valae, 
paued  the  property  in  the  goods,  and  entitled  the  indorsee  to  hare  them  delivered  lo 
him.  That  K.  used  Co  obtain  advances  from  plaintiff  on  indorsing  to  plaintiff  anch 
docament,  and  drawing  and  delifcring  to  him  a  bill  of  exchange  on  defendantfl  (who 
traded  at  Liverpool  as  purchasers  and  commission  agents  of  sach  goods  as  K  delivered 
to  C),  if  the  goods  were  deliverable  to  defendants,  or  on  some  other  peivin  to  whom 
thej  wore  deliverable.  That  plaintiff  nsed  to  forward  the  indoned  docament  to  Liver- 
pool, and  to  have  it  presented  to  defendants  (or  such  other  person),  and,  on  the  bitb 
theicof,  and  at  plaintiff's  request,  and  in  consideratioD  of  such  secority  on  the  goods, 
dcfondiinta  (or  anch  other  penon)  used  to  accept  the  bill  oF  e:[change ;  of  all  which 
plaintiff  had  notice.  That  K.,  pretending  to  act  in  pnrsoanee  of  sncli  usage,  fraadn- 
lently  indorsed  and  delivered  to  plainliS'  a  docnmcnl  in  the  nsnal  form,  to  which  C.'s 
signature  was  forged,  pretending  that  it  was  gcnaine,  and  that  the  goods  mentioned  in 
it  had  been  delivered  to  C,  which  was  Iblse;  and  K  ,  at  the  game  time,  indorsed  tba 
bill  of  exchange  to  plaintiff,  who  advanced  K.  the  amonnt  on  (he  &ich  of  the  docament 
That  plaintiff  indorsed  the  document,  and  had  it  presented  to  deiendanta,  with  the  bill 
of  exchange,  and  requested  them  to  accept  the  hill  of  exchange  on  the  bith  of.  and  in 
considemtion  of  the  dcliverv  of,  the  docnmenl,  and  delivered  the  docament  to  ihem  aa 
a  true  one.  That  defendants,  in  coti^i deration  of  the  goods  mentioned  in  the  document. 
and  confiding  and  relying  on,  and  in  consideration  and  on  the  bith  of,  the  document, 
and.  in  ignoi^nce  of  its  being  forged,  accepted  the  bill  of  exchange  for  and  at  the  re- 
qneat  of  plaintiff.  That  bo  the  considarelion  for  the  acceptance,  which  defendants  had 
been  induced  to  make  nnder  the  mistake  into  which  thej  had  been  led  by  the  said  con- 
duct and  indoraemcnt  of  plaintiff,  nholly  failed  ;  and  that  there  never  was  any  other 
consideration  for  the  acceptance.  The  plea  did  not  allege  (hat  plaintiff  Itncw  the  doca- 
ment to  be  forged,  or  represented  it  to  be  genuine.  Heid,  by  the  Court  of  Qneen'i 
Bench,  on  motion  for  judgment  am  nbtanfs  vendicio,  to  he  a  bad  plea.  Jndgmcnt  of 
the  Qncen's  Bench  affirmed  in  the  Exchequer  Chamber.  Taidal,  C.  J.,  in  delivering 
the  judgment  of  the  conrt  in  the  Exchequer  Chamber,  aaid ;  "  The  sole  ground  on 
which  tin  defendant  relies  ia,  that  the  acceptance  was  not  binding  on  account  of  the 
total  Eiilnre  or  insnfflcicncy  of  (he  consideiation  for  which  it  was  given,  the  docament, 
on  the  delivery  of  which  the  acceptance  was  given,  having  been  fbiged,  and  there  never 
having  been  any  other  consideration  whatsoever  for  the  acceptance  of  (he  dcfendanta. 
And  this  would  have  been  a  good  answer  to  the  action,  if  the  bank  had  been  the  drawem 
of  the  bill.  But  (he  bank  are  indorsees,  and  indoniees  for  value ;  and  thel^  failure  or 
want  of  ooniidenlion  between  them  and  the  acceptor*  constitntes  no  dtfenia :  nor 
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It  would  Geem,  also,  that  the  queetioii  is  not  always  cftnclusiro- 
ly  determined  by  the  form  of  the  instrument.  For,  although  it 
should  appear,  on  the  face  of  the  bill  sued  on,  that  the  plaintiff 
was  the  immediate  promisee  of  the  defendant,  the  plaintiff  may 
show  that  he  was  not  so  in  fact ;  but  that  the  bill  came  to  him 
through  other  hands.  Thus,  the  payee  is  in  general  the  immedi- 
ate promisee  of  the  drawer ;  and,  in  an  action  by  the  former 
ag^nst  the  latter,  a  want  or  failure  of  consideration  for  drawing 
the  bill  is  a  good  defence.  Sat  if  A,  in  New  York,  being  in- 
debted to  B,  in  London,  procures  C,  in  New -York,  to  draw  a  bill 
on  London  in  favor  of  B,  and  remits  the  same  to  B  in  payment 
of  his  debt,  the  liability  of  C  to  B  will  be  absolute,  whether  C 
received  any  consideration  from  A  or  not.  For  the  transaction 
is  the  same  in  substance,  as  if  the  bill  had  been  drawn  in  favor 
of  A,  and  by  him  indorsed  to  B  ;  and  in  that  case,  in  an  action 
by  B  against  C,  there  could  of  course  be  no  inquiry  into  the  con- 
sideration between  C  and  A.(z)     But  if  A  were  the  mere  agent 


wmld  the  want  of  conaideratiaD  betweeo  tbe  dniirer  and  acceptors  (which  mast  ho 
considered  ai  included  in  Ihe  general  Bvennent  that  there  was  no  cootideralion),  ouleM 
the;  took  the  bill  with  notice  of  Ihe  want  of  consideration,  which  is  not  avened  in  this 
plea.  Adtniiiing  that  the  bill  was  accepted  bj  the  drawee  at  the  leqaeat  of  the  bank, 
and  on  a  coniidemioQ  which  turoa  out  to  be  utterly  wonhleas,  the  case  is  the  sanie  a* 
if  ihe  bill  had  been  accepted  without  anj  raluc  at  all  being  given  by  the  bank  to  the 
defendants  ;  and,  on  that  tnppoEilion,  the  defendants  woald  still  be  liable  as  aceeptors 
to  the  bank,  who  are  indorsees  for  ralue,  unless  not  ontj  such  want  of  coD^deretioa 
oxisted  between  Ihe  drawer  and  acceptors,  bat  unless  the  indorsees  had  notice  or  knowl- 
edge thereof.  For  Ihe  Acceptance  biads  the  defimdintB  concluaivel)',  as  between  them 
and  ererr  bona  fiU  indorsee  for  value.  And  it  matters  not  whether  the  bill  was 
accepted  before  or  after  snrh  an  indorsement  Consistently  with  every  averment  in  the 
plea,  the  bill  maj  have  been  accepted  on  the  credit  of  the  drawer,  or  for  his  accommo- 
dation ;  and  the  plaintiS'  would  then  unquestionably  have  a  ri^tlii  to  sue,  having  given 
Ibll  value  for  it."  The  plaintitT  is  spoken  of  in  this  case  as  an  indorace.  The  bill  was 
in  fact  drawn  lo  the  otder  of  the  drawer,  and  by  him  indorsed  to  the  pUintifT.  The 
plaintiS',  therefore,  was  anbatanlially  the  payee.  Besides,  an  indorsee,  who  takes  a 
bill  before  it  is  accepted,  is  as  much  an  immediate  party  to  the  acceptance  as  the  payee, 

(z)  Monroe  v.  Bonlier,  8  C.  B.  803.  In  this  case  it  was  Md.  that  where  the  pnrchiiser 
otrernitler  in  London  of  a  foreiipi  bill  geii  from  the  drawer,  according  to  the  nsage  In 
London,  credit  nntil  the  next  forei^  post^ay  for  the  amount,  and  delivers  the  bill  to 
Ae  payee,  who  lecciTea  it  bona  fide  and  for  value,  the  drawer  is  liable  for  the  amount 
tti  the  payee,  although,  in  conseqacnce  of  the  parchaser  or  remitter'a  bilnre  before  the 
next  foreign  po»t-day,  the  drawer  never  receives  value  for  it  The  declaration  stated 
tbat  A  (the  defendant)  mode  ■  bill  of  exchange,  and  direrted  it  to  B,  a  merchant  in 
France,  requiring  him  to  pay  the  atnount  to  the  order  of  0  (the  plaintiff);  that  A 
delivered  the  Inll  to  D,  who  delivered  it  to  C ;  and  that  B  refused  payment,  &c.  A 
ikkaded  that  he  made  and  deliveced  the  bill  to  D  for  the  use  of  C,  on  the  faith  and 
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uf  B,  aiif  defence  which  would  be  good  against  him  would  alEO 
be  good  against  B.{y)     If  a  note,  payable  to  B,  is  indorsed  hf 

Icrma  of  being  paid  the  price  and  Tslne  thereof  according  (o  die  mage  of  merchann  in 
thai  behnlf,  that  ii  lo  lav,  on  tbe  iwzt  foreign  poil^liiy ;  that  neilh«r  C  nor  any  other 
person,  then  or  at  any  lime  before  or  linre,  paid  him  the  said  price  or  valae  of  the  bill, 
or  any  pan  thereof;  that  be  never  bad  anjr  value  or  ronaideration  for  the  making  or 
deliTery  of  the  bill ;  and  thai  C  alvajB  held  and  still  held  the  same  without  any  thIim 
^  or  consideration  mhatever  (a  him  (A)  for  the  lame.  Replicatioii,  that,  after  the  mak- 
ing of  the  bill  and  before  it  became  due,  D,  who  appeared  to  be,  and  whom  C  believed 
to  be,  the  lawful  holder,  delivered  the  bill  lo  him  for  a  good  and  Talnable  considcratioii, 
and  without  notice  of  the  prcmiees  in  the  plea  mentioned.  He/d,  that  the  plea  was  no 
answer  to  the  action  j  and  that,  even  if  it  were  lufflcient  to  call  upon  C  to  ebow  bona 
Jidti,  he  did  so  by  his  replication.  Wilde,  C.  J.  said;  "The  writers  upon  foreign  bills 
contemplate  the  existence  of  fbur^parcief;,  —  the  girer  of  value,  or  purchaser  of  the  bill, 
or  remitter,  aa  be  in  often  called,  —  the  drawer,  —  the  party  to  whom  the  bill  ia  to  be 
pud  abroad,  —  and  the  drawee.  Tho  ordinary  coorao  of  dealing  with  refitrence  to  for- 
eign bills,  ai  described  by  them,  begins  by  the  sale  of.  the  bill  by  the  drawer  lo  some 
person  other  than  the  payee ;  it,  therefore,  does  not  contemplate  that  tho  consideralfOD 
for  the  bill  should  necessarily  move  froiii  tbe  payee  to  the  drawer,  or  that  no  pei«on  bat 
the  drawer  should  have  a  right  lo  confer  a  title  to  the  bill  upon  the  payee.  See  Bcawei'i 
Lex  Hercatoria,  Bills  of  Exchange,  par.  G,  p.  4ie  (4iiS),  ciiing  Marias,  p.  SS.  And  iu 
par.  14,  p.  418  (4S3),  he  says  :  '  In  case  of  a  remiuer's  failing  before  be  has  paid  the 
valae,  and  the  peiaon  on  whom  the  bill  is  drawn  gets  advice  of  this  occarreDce  befoia 
acceptance,  and  ihei'efbre  refusee  to  accept  it,  the  bill,  on  iU  nlnming  prolesled,  shall  b« 
paid,  notwithstanding,  with  all  charges,  by  the  drawer,  nnder  proof  by  the  poueesor  that 
ha  negotiated  the  said  bill,  and  paid  a  just  value  for  it.'  According  to  that  mle,  the 
plaintifTs  would  in  this  caie  be  entitled  lo  recover ;  for  the  plea  does  not  deny  that  they 
gave  a  just  valae  for  the  bill.  Again,  in  par.  IS,  Beavrcs  slatea  the  law  to  be,  that 
where  the  drawer  gives  credit  to  the  remitter,  without  advising  his  principal  thereof, 
if  the  remitter  doe«  not  pay  the  money,  the  drawer  shall  Eoffer  the  loss.  Here,  it  is  not 
shown  by  the  pica,  that  the  bill  was  handed  to  tho  plainliilB  before  the  next  post-day,  — 
and.  fur  the  rcaiions  above  given,  it  seems  to  be  imnialeriat  whether  it  was  handed  over 
Ijeforc  or  after  that  day,  — nor  that  the  drairen  ever  gave  notice  to  the  payees  that  the 
price  had  not  been  duly  paid.  They  may,  therefore,  be  considered  to  have  given  credit 
10  the  remitter.  Il  appears  to  us,  Chen,  that,  on  this  declaration  and  plea,  It  muat  be 
taken  that  Coales  &  Co.  were  the  purchasers  of  the  bill  in  question ;  and  that  tbe 
drawers  placed  it  in  their  hands  with  a  controlling  power  over  it,  giving  them  credit 
for  a  certain  time  for  the  purchase-money;  and  ibal  ibey  delivered  it  to  ihe  payee*, 
who  received  it  bona  Jide  and  for  value ;  for  no  fVaud  is  alleged,  and  ralne  as  betwoen 
Coates  &,  Co.  and  the  plaintiffs  is  not  denied.  Under  such  cireumstancca,  we  are  of 
opinion  tiial  the  plaintiffs  acquired  a  good  tide  to  the  bill,  and  may  sue  the  drawers 
upon  it,  althongh  they  have  never  received  value  for  iL  Snppose  the  bill  had  been 
given  to  Coates  &  Co.  for  their  accommodation,  or  a  promissory  note  had  been  giv«B 
to  them,  made  payable  to  the  plaintiffs,  in  order  that  they,  Coates  &  Co  ,  might  borrow 
money  upon  it,  or  hand  it  over  to  the  payees  in  discharge  of  a  debt,  surely  the  payee*, 
in  either  'sase,  might  sue  upon  the  instrument,  withoni  proving  the  giving  of  value  to 
the  drawer  or  maker.  Tlie  want  of  such  value  conld  not  be  relied  upon  as  an  answer 
to  the  action,  on  Ihe  ground  of  Ihe  contract  between  the  immediate  partiei  (o  the  inslra- 
nent  being  niiduin  pactum." 

(j)  Pnget  de  Bras  e,  Forbes,  I  Esp.  1  IT.    The  plaintiff  in  this  oie  wai  a  foraigiinr. 
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him  iu  blauk  aiid  delivered  to  C,  and  after  paselug  tlirough  sev- 
eral hands  comes  Into  the  possession  of  D,  who  receives  it  in 
good  faith  and  for  a  valuable  consideration,  and  fills  up  the  blank 
indorsement  directly  to  himGelf,  and  brings  an  action  against  the 
maker ;  it  is  no  answer  to  this  action  to  saj,  that  the  note  was 
made  and  delivered  to  B  without  consideration,  and  by  him  in- 
dorsed without  coil  si  deration.  For  although  D  appears  on  the 
face  of  the  note  to  be  the  immediate  indorsee  of  B,  and  deduces 
his  title  as  such,  he  is  not  bo  in  fact.(z)  So  if  A,  for  a  valuable 
consideratioQ  moving  from  C  to  him,  should  procure  B  to  make 
his  note  iu  favor  of  C,  it  should  seem  that  it  would  be  no  answer 
to  an  action  by  G  against  B,  that  the  latter  received  no  considera- 
tion for  making  the  aote.(a)  So  if  A,  for  a  good  consideration 
moving  from  B  to  him,  authorizes  B  to  draw  upon  C  to  a  certain 
amount,  on  A's  account,  and  B  draws  accordingly,  and  C  accepts, 
C  will  be  as  absolutely  bound  fay  his  acceptance  to  B,  the  drawer, 
as  to  any  subsequent  boTia  fide  holder  for  value.  (A) 

A  defendant  may,  in  general,  make  the  defence  of  a  want  of 
consideration  against  a  remote  party,  if  he  could  have  made  it 
against  a  nearer  party,  and  the  remote  party  took  the  paper  from 
the  nearer  party  with  a  knowledge  that  it  was  open  to  this  de- 
fence. But  a  very  important  exception  to  this  rule  prevails  in 
the  case  of  accommodation  papor.(c)    The  plain  reason  of  this 


teaiding  in  Holland ;  ■iid,  haviog  a  large  Bnm  or  money  in  EngUod  in  tbe  fande,  em* 
ployed  the  bouse  of  Agaasiz,  liaugemont,  &  Co.  as  hU  «genCa,  to  Mil  it  oat,  and  to 
remit  it  to  him  in  billl  on  liolland.  Agasslz,  Rongcmont,  k  Co.  applied  lo  the  defend- 
anu  for  Ihe  purpose,  anil,  on  the  KTenteeDth  of  FebroHry,  1 791,  got  from  them  bills  on 
Holland,  in  tacor  of  the  plsioliff  It  was  proved  to  be  the  costom  of  London,  for  per 
■oni  in  the  habit  of  remiuing  foreign  bills,  lo  give  the  bills  on  one  day,  but  not  to  re- 
reive  Ihe  money  for  them  DDtil  the  next  post-day.  In  this  caao  the  next  poit-day  was 
Tneaday.  tbe  tvenly-linit.  On  Monday,  (he  twentieth,  the  houw  of  Agossiz,  Rouge- 
iDont,  &  Co  stopped  pHymeQt,  so  that  the  defendants  in  fact  bnd  never  received  any 
vatne  lor  tbe  bills  which  they  had  so  drawn  on  Holland  in  favor  of  ihe  plainliff;  and 
they  having  ordered  their  correspondent  abroad  not  lo  pay  the  bills  when  due,  this 
adion  was  brought  against  ihem  as  drawers  of  tbe  bill.  Held,  that  the  defendants 
wen  not  liable.    But  see,  as  lo  this  case,  Foiner  v.  Morris,  2  Ellis  &  B.  89- 

(t)  Arboain  v.  Anderson,  1  Q.  B.  498. 

lo  See  per  "'iUt,  0.  J.,  in  Muoroe  v.  Bordier, sup«i,  p.  181,  note  z:  Horn  o.  Fuller, 
6  N.  H.  Sll  ;  Olaicock  d.  Rand,  U  Misso.  5S0  Bui  see  Rogers  v.  Morton,  la  Wend. 
184.  14  Wend.  979  ;  Nelson  v.  Cowing.  6  Hill,  336. 

(»)  See  FiUaos  n.  Van  Mierop,  3  Burr,  16S3. 

(e)  In  Smith  e.  Enox,  3  Esp.  -16,  Lord  Eldm  aid  :  "  If  a  person  gives  a  bill  of  ex- 
eUan^  for  a  particular  purpose,  and  thai  is  known  to  the  party  who  takes  the  bill; 
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is,  that  the  accommodation  maker,  acceptor,  or  indorser  intends 
to  lend  his  credit,  aud  does  it  as  a  favor  to  some  partj  who  pays 
him  nothing.  This  party,  therefore,  can  never  sue  him,  or  if  lie 
does,  the  want  of  consideration  will  be  a  perfect  defence.  But 
if  this  accommodated  party  uses  the  credit  he  lias  borrowed  by 
selling  the  note  or  getting  it  discounted,  the  holder  may  say,  "  I 
bought  the  note  or  discounted  it  for  the  very  reason  that  I  knew 
you  had  lent  your  credit  on  it,  and  I  took  it  on  the  f^th  of  your 
credit."  We  must,  therefore,  understand  the  legal  definition  of 
an  accommodation  party  to  negotiable  paper  to  be  one  who  puts 
his  name  there  without  any  consideration,  with  the  intention  of 
lending  his  credit  to  the  accommodated  party.  It  seems  that  a 
note  intended  by  the  maker  as  a  gift  to  the  payee  would  be  gov- 
erned by  tiie  same  principles  as  an  accommodation  note.  The 
maker,  as  we  have  seen,  would  have  a  defence  as  against  the 
payee;  but  he  would  have  none,  we  think,  as  against  a  subse- 
quent holder  for  a  valuable  consideration,  thougli  such  holder 
received  the  note  with  knowledge  of  the  circumstances  under 
which  it  was  given. 

It  is  however  held  that  an  accommodation  indorser  has,  gener- 
ally, whatever  rights  of  defence  the  maker  na8,(cc) 

The  posseaaioD  of  a  negotiable  note  is  vrimn  facie  evidence  of 
the  right  of  the  bolder,  and  also  of  the  fact  that  the  bolder  gave 
value  for  it.(d)  This  latter  question  is  often  very  important. 
The  opinion  seems  to  have  prevailed  at  one  time,  that  in  an  ac- 
tion by  an  indorsee  against  a  maker  or  against  a  remote  indorser, 
if  the  defendant  could  show  that  for  any  cause  the  action  ct>uld 

u,  for  example,  i(  to  ansirer  a  particalar  {len».nd,  then  the  partj  taking  the  trill  canaM 
applj  it  to  a  diSTerent  purpose ;  but  where  a  bill  i>  gtvtn  under  no  mdi  restrieiion,  but 
giien  merely  for  the  accommodation  of  the  drawer  or  payee,  and  that  ia  eenl  into  the 
world,  it  is  no  answer  to  an  action  hronght  on  that  bill,  that  the  defendant,  the  acceptor, 
accepted  it  for  the  accommodation  of  the  drawer,  and  that  that  fact  was  known  to  the 
holder;  in  snch  case  the  holder,  if  hegare  abonajide  conBijEralion  for  it,i8  entitled  to 
recover  (he  amotint,  thoogli  he  had  fall  knowledge  of  the  transaction."  So  in  Bfdwd 
V.  Moit.  T  Johns.  3S1,  where  a  note  was  tndoned  for  the  accommodation  of  the  maker, 
and  withoat  conBideratian.  it  was  hM,  that  the  indoraer  was  liable  for  the  amonnt,  after 
doe  notire  of  non-payment,  though  the  plainriif  knew  at  the  lime  he  took  the  nolo  that 
the  indorser  had  received  no  connideration  ;  but  if  there  ia  frand  in  the  casa,  and  that 
known  to  the  piwntilf,  the  indorser  may  show  it  in  defence.  80  in  Grant  e.  Ellicott,  7 
Wend.  227.  it  was  lirtd,  that  it  is  no  defence  in  an  action  or  a  bill  of  exchange  by  the 
parec  against  the  acrcptor,  that  the  hill  was  accepted  withoat  consideration,  or,  in  other 
words,  WHS  an  accommodation  acceptance,  and  that  tact  known  to  the  payoe. 

(ce)  Sawyer  e.  Charnbera,  44  Barh.  43. 

(<f)  McCaskili  D.  Ballard,  8  liich.  4T0 ;  King  v.  Milsom,  a  Camp.  S ;  CbllinB  a.  Mjtf- 
lln,  1  B.  %  P.  648 ;  Minell  u.  Reed,  2G  Ala.  T30.    And  see  the  next  nota. 
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Dot  bare  been  maintained  by  the  plaintiff's  immediate  indorser, 
this  would  tbrow  upon  tlie  plaintiS'  the  burden  of  proving  that 
he  received  the  uote  for  a  valuable  GonBideration.(e)  But  latterly 
a  dlEtuictioQ  has  been  taken  ;  and  it  is  now  held  that  mere  proof 


(fl)  Heath  c.  Sansom,  I  B.  £  Ad.  !91.  la  tbls  cue  S.,  being  iudcbted  to  a  firm  in 
which  b«  mu  partner,  gare  a  note  in  the  name  o(  another  Srm  to  which  he  also  belongal, 
ID  diacharge  of  his  indivJduHl  debt.  The  pajee?  indorsed  it  over,  and  the  indorsee 
■ncd  (he  parties  who  uppeMred  to  be  mnkerg.  Hdd,  that  this  note  was  made  in  fraud 
of  S.'a  partner  in  tlia  second  tlrm,  and  could  nut  be  enforced  agaiosl  him  b;  the 
pa;eta,  und  chat,  at  least  ander  these  ciiiMinulancet  of  sospicion,  the  indorsee  L'oatd 
not  recover  without  proving  that  he  took  the  note  for  TOlae.  Udd  bIbo,  Parke,  J.  dis- 
•entiilg,  tliat  in  all  cases  where,  from  defect  of  consideration,  the  original  payees  ean- 
not  recover  on  the  uote  or  bill,  the  indorsee,  to  maintain  on  action  against  the  maker  or 
acceptor,  must  pi-ove  coiiaideiatioD  given  by  himself  or  a  prior  indorsee.  Lord  TWiIer- 
Jen  taid  ;  "  Tbe  qocstion  is,  whether,  in  order  to  succeed  in  this  action  against  the  de- 
fendant Evans,  the  plain lilf  was  lioond,  ocder  the  circumstances  of  the  case,  to  prove 
■  cousideraiion  for  the  indoraement.  According  to  the  mora  recent  practice,  I  think  it 
WUB  incombent  on  him  lu  do  so ;  and  this  is  a  stronger  case  than  the  ordinary  one,  in 
which  indorg<ces  hare  been  pat  to  prove  value  given  by  reason  of  the  circa msUmces 
nnder  which  an  acceptance  or  note  was  obtained,  because  here  the  indorsee  chooses  to 
brii^  his  action  against  makers,  who  are  unknown  to  him,  racher  than  sue  the  indorSLTS, 
whom  he  knows,  and  from  whom  he  Cook  the  note."  LitiUdale,  J. :  "  It  baa  been  fre- 
quently held,  that  where  a  note  or  acceptance  of  a  bill  has  been  obtained  by  fraud,  losi 
out  of  the  owner's  hands,  or  dure-is,  Che  indorsee  i»  bound  to  show  that  he  gave  valoe, 
and  in  some  instances  even  that  he  became  holder  bona  Jide,  and  not  nnder  circnm- 
Btances  of  suspicion.  It  may  be  laid  down  as  a  general  rule,  that  if  the  note  or  accept- 
ance were  taken  under  such  circumstances  that  tbe  indorscr  himself  could  not  n;co»er, 
(he  indorsee  must  prove  that  he  became  so  for  a  good  conMiderulidu,  chough  no  notice 
be  given  bim  to  prodnee  soch  evidence.  There  is  no  more  hardship  in  the  nccessitf  of 
proving  consideration  here  than  in  ordinary  actions  on  simple  contract,  where  the  plain- 
tiff' must  he  prepared  to  show  a  consideration  if  necessary,  tliough  in  the  greac  majority 
of  instances  no  such  necessity  arises.  It  may  be  said,  that  the  rule  now  laid  down  is 
inconvenient,  an  lestrainiiig  the  negocjabilicy  of  notes  and  bills;  hut  this  is  fully  coun- 
terbalanced by  the  inconvenience  which  would  arise  on  the  other  hand,  if  a  party  who 
could  not  himself  sue  on  a  note  or  acceptance  could  put  it  into  (he  hands  of  a  third 
peraon,  and,  in  consequence  of  ench  transfer,  the  proof  of  value  given  should  be  dis- 
pensed with.  The  present  case  is  stronger  than  the  ordinary  one,  of  a  hill  accepted 
for  accommodation,  liecause  bore  some  little  suspicion  arises  from  the  note  being  in- 
doreed  over  by  the  Droitwich  Company,  and  the  action  then  brought  against  the 
maker."  Parlce.  J, ;  "I  am  of  the  same  opinion  on  the  special  circumstances  of  thi» 
case  ;  but  I  have  always  understood  that  an  inducement  must  be  taken,  prima  facit,  to 
have  been  given  for  value,  and  that  the  proof,  at  least  of  circumstances  tending  to  throw 
suspicion  on  such  indonement,  ties  on  the  party  dispnting  its  validity  before  the  in- 
dorsee can  be  called  upon  to  prove  that  he  gove  value  for  the  bill  This  doctrine 
appeare  to  me  to  be  correctly  lud  down  by  Ei/re,  C.  J.,  in  Collins  i>.  Martin,  1  B.  £  P. 
648.  When  the  note  or  acceptance  has  been  obtained  by  felony,  by  fraud,  or  by  dniose, 
it  has  been  usual  to  require  proof  of  valaable  consideration  on  the  part  of  the  indoreee; 
and  I  do  not  dispnte  the  propriety  of  that  usage,  as  any  one  of  those  faces  raises  some 
•asplcion  <^  the  title  of  ^le  holder.  Bat  I  am  by  no  means  satisSed  that  the  same  ml* 
16  • 
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that  there  was  »o  couBidemtioB  for  tbe  note  between  the  origiual 
parties,  as  that  it  was  aii  accommodation  note,  or  was  intended 
ad  a  gift,  or  was  given  for  a  supposed  balance  due  to  the  payee 
whiiu  iu  fact  there  was  no  such  balance  due,  or  was  given  for 
whiit  the  parties  erroneously  supposed  to  be  a  sufficient  consid- 
eration, will  not  make  a  prima  facie  case  for  the  defendant.'(/) 


can  be  applied  to  all  cam  where  bd  acceptance  or  note  luu  been  given  witboot  conatd- 
aration.  1  think  this  i>  a  very  Imporuni  qocition.  It  ia  difflcnlt  to  nroncile  the  recent 
practice  {tor  icii  only  recent)  with  principle  ;  for  tbe  simplii  fact  of  want  of  cimaidem- 
lion  between  tbe  acceptor  and  drawer,  or  maker  and  payee,  affords  no  inference  that 
the  holder  rrvcired  th«  hill  or  note  mala  J!de,  or  wilhoat  consideration,  II  is,  betido, 
a  practice  likely  to  piodnce  great  increase  of  expense,  as,  in  every  initance,  a  plaintiff, 
who  is  indorsee,  can  hardly  be  laf^,  without  being  prepand  to  prove,  as  to  some  one  at 
leut  oF  the  indorsemcnci,  thut  valne  was  given  (or  it ;  and  this  inconvenience  may  ant- 
weigh  (liat  of  casting  npon  the  defendant  tlie  bnrden  of  malting  ont  a  case  of  cnapieion 
against  the  indorsee,  befbra  proof  or  consideration  can  bo  required  frotn  bim."  Pattt- 
,  ton,  J. :  "An  at  present  advised,  1  think  ibe  general  rale  of  practice  on  this  subject  has 
been  correctly  stated,  and  that,  where  a  note  or  acceptance  has  been  given  under  such 
circaraalancCB  that  the  original  payee  could  not  recover  on  it,  the  indonea  may  fairly 
be  called  upon  to  show  how  it  came  to  his  hands,  and  is  not  entitled  to  a  previons 
notice.  And,  therefore,  independently  of  the  drcumslanccs  of  auapicioi)  in  this  case,  1 
should  think,  npon  the  point  of  practice  alone,  ibia  ml*  ought  to  be  made  absolute." 
Prior  to  Ihia  dcciaion,  tho  rule  waa  very  unoertaiD.  See  Patcreon  v  Hardacre,  4  Tanllt 
1 14 ;  Duncan  i>,  Scoti,  I  Camp.  100 ;  Reea  v.  Marqnis  of  Hcadfort,  !  Camp.  .S74  ; 
Beynolda  d.  Cbcttle,  3  Camp  S9G  ;  Lawaon  *.  Weslon.  4  Etp.  S6;  Thomaa  v.  New. 
ton,  a  C.  &  P.  606  ;  Dclauncy  *.  Mitchell,  1  Starii.  439  \  BaaseU  v.  Dodgin,  10  Bing. 
40;  Mnnu  v.  Lent,  Moody  &  M.  340,  10  B.  &  C.  S77  ;  Humbert  v.  Ruding,  Chitty  ' 
on  Bills,  9lh  cd.,  fiSI ;  Spooncr  u.  Oardincr,  Ryan  &  M.  84 ;  Browne  v.  Murray, 
Ryan  ft  M.  ilS4.  And  see  the  Keporter'a  note  to  this  cbm.  In  the  later  Ciue  of  Simp- 
son B,  Clarke,  9  Cromp.  H.  k  R.  342,  the  question  waa  much  considered,  and  the 
coort  were  strongly  inclined  to  agree  with  tlie  opinion  of  the  majority  of  the  judge*  in 
Heath  v.  Sansom. 

(/)  This  rule  was  first  laid  down  by  Parke,  J.,  in  Heath  t>.  Saosom,  iiipra  In 
Whittaker  v.  Edmunds,  1  Moody  &  R.  366.  in  an  action  by  the  third  indorsee  BgainM 
tbe  acceptor  of  a  bill  of  exchange,  it  wan  ruled  at  Ki>i  I'rius  that  the  mere  abieaco  of 
consideration  for  the  acceptance  and  prior  indorsements  dii)  not  throw  tbe  onus  npon 
the  plaintiff  of  proving  the  consideration  of  the  indorsement  to  him,  where  no  circum- 
■tauces  of  fraud  or  illegality  appeared.  Paaam,  3.  said  :  "  I  am  of  opinion  that  tbe 
evidence  proposed  lo  be  offered  by  the  defendant  will  not  make  it  neccsnary  for  the 
plaiatifF  lo  prove  tbe  coniideration  which  he  gave  for  the  bill.  Since  tlie  decision  of 
Heath  n.  Sansom,  the  consideration  of  the  judges  has  been  a  good  deal  called  to  the 
subject;  and  tbe  ptwalent  opinion  amongst  them  is,  that  tbe  courts  have  of  late  gone 
too  far  in  reetricting  the  negotialHlitj  of  bills  and  notes.  If.  indeed,  the  defendant  can 
show  that  tbere  has  been  aomething  of  fraud  In  tbe  prerlona  aiep*  of  the  tnnsfer  of  tbt 
Initrnmcnt,  that  throws  npon  the  plaintiff  tbe  necesaity  of  showing  under  what  circnm* 
nances  ho  became  possessed  of  it.  So  far  I  accede  to  the  case  of  Heath  t>.  Sanaom  ; 
for  thcra  were  in  that  case  circumstances  raising  a  suspicion  of  fraud ;  but  if  I  added, 
«n  that  occaaion,  that,  even  independently  of  tbeMelrcumatances  of  suspicion,  the  boldei 
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The  law  will  still  presume  that  tlie  plaiiitiS*  received  tlio  uote  for 
value.  Tlio  same  rule  prevails  when  the  uote  was  given  origi 
nally  for  a  good  considm-ation,  but  which  has  since  totally  or  par- 


would  have  been  boand  to  ihow  the  consJdenktioD  which  he  gave  far  tha  bill  merely 
bectoae  there  *ra»  an  tibMnce  of  congidonition  m  between  the  previous  partiei  lo  tba 
bill,  I  am  nov  decidediv  of  opinloo  that  such  a  doctrine  was  incorrect."  In  Mills  n, 
BartKsr,  t  H.  £  W,  435,  vrhlch  was  assumpsit  b;  tlie  indorsee  against  the  acceptor  of  a 
bill  of  exchange,  ihc  dcfcndaDt  pleaded  that  be  accepted  the  bill  for  llio  accommoilation 
of  the  drawer,  and  thai  the  drawer  did  not  give,  nor  did  the  defendant  receive,  anji 
coniideration  for  his  accepting  or  paying  the  bill ;  that  the  drawer  indorsed  iho  bill  to 
llie  phiialiff  withonC  aoj  conxideratjon,  and  that  the  plaintifF  bcid  Iho  bill  without  con- 
uderation.  Replication,  ihu  the  drawer  indorsed  the  bill  to  the  plaintifT  for  a  good 
and  valuable  cousidera^oa.  Hdd,  that  it  was  not  incambent  on  the  plainlilT  to  begin 
and  prove,  in  the  first  instance,  diac  he  gave  value  for  the  bill  j  bnt  that  the  rule  is 
otlierwise,  where  the  title  of  the  holder  is  impeached  on  the  ground  of  fraud,  duress,  or 
tliat  the  bill  has  been  lost  or  stolen.  Lord  Abini/er  said :  "  No  doubt  the  rula  uf  law 
is,  ttint  whero  a  plaintiff  has  not  given  consideration  fur  a  bill  of  exchnngc,  for  which 
uo  considention  has  been  previouslj  obtained,  he  cannal  recover  upou  it.  But  the 
doubt  is  as  lo  which  party  is  required  to  give  evidence.  Coses  were  cited  to  show  the 
practice  to  have  been  for  the  plaintiff  to  proi'e  considcretioQ  given  by  him.  1  mail 
own,  that,  as  far  as  my  expericuee  bos  gone,  that  was  the  course.  I  never  have  known 
the  point  mooted  except  in  certain  cases.  A  practice  hud  grown  up  of  giving  a  notica 
to  the  phiintiff  calling  apon  him  to  prove  consideration,  and  it  was  a  very  general 
coarse,  when  >nch  a  notice  hod  bees  given,  for  the  plaintiff  to  du  so  in  the  first  instance. 
Bnt  I  bavc  known  cases  when  the  plaintiff  has  refused  at  Gist,  and  then,  the  deft^ndant 
having  proved  that  the  bill  was  an  accommodation  bill,  the  plaintiff  has  in  reply  given 
proof  of  his  being  a  bolder  for  value.  The  judges  have  talien  this  question  into  con- 
sidcralioo,  it  having  become  much  more  important  to  settle  it,  Ihan  the  particular  man- 
ner in  which  it  should  be  settled.  The  Court  of  King's  Bench  has  boeu  consulted ; 
and  Liirledale,  J.  and  Patietoit,  J,  have  withdrawn  the  opinions  which  the;  expressed 
in  the  case  of  Heath  n.  Saiisom.  In  Simpson  u,  Clarlto,  undoubtedly,  I  stnted  what  ] 
now  state,  that  the  practice  was  for  the  holder  to  prove  that  he  gave  value  for  the  bill 
I  cannot  say  that  I  have  deported  from  that  opinion  without  some  consideration  of  the 
public  convenience.  In  Simpson  u.  Clarke,  I  expressly  stated  that  I  did  not  decide  the 
case  apon  this  point,  and  I  said  it  was  not  intended  to  determine  the  question.  It  is 
imposxible  to  icod  my  judgment  in  that  case  without  perceiving  that  I  abstained  from 
deciding  it.  I  think  I  made  a  distincdon  between  bills  ^ven  for  arcommodalian  only, 
and  cases  of  fraud.  There  is.  indeed,  a  substantial  distinction  between  them,  inasmuch 
ta  in  the  former  case  it  is  lo  be  presumed  that  money  has  been  obtained  apon  the  bill. 
If  a  man  comes  into  court  without  any  snipicion  of  fraad,  but  only  as  the  holder  of  an 
aecommodatlon  bill,  it  may  fairly  be  presumed  that  he  is  a  holder  for  value.  The 
proof  of  its  being  on  accommodation  bill  is  no  evidence  of  the  want  of  consideration 
in  the  holder.  If  the  defendant  says,  I  lent  my  name  to  the  drawer  for  the  purpose  of 
his  raijiing  money  upon  the  bill,  die  probability  is,  that  money  was  obtained  upon  the 
bill.  Unless,  therefore,  the  bill  be  connected  with  some  fraud,  and  a  suspicion  of  a 
fraud  be  raised  from  its  beiug  shown  that  something  has  been  done  wiih  it  of  an  illegal 
nature,  as  tliat  it  has  been  clandestinely  taken  away,  or  has  been  lost  or  stolen,  in  which 
caws  the  holder  must  show  that  he  gave  value  for  it,  the  onus  pnbaudi  is  cast  upon  the 
Mendaut.     The  decision  of  the  present  case  i«qait«s  only  to  lay  down  this  rule,  that. 
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tially  failed.(g-)  But  if  the  defendant  can  show  that  the  note 
was  originally  obtained  by  firaud  or  duress,  or  lias  been  fraudu- 
lently obtained  from  an  intermediate  holder,  or  has  been  lost  or 
stolen,  or  has  been  in  any  way  the  subject  of  fraud  or  felony,  tliis 
will  throw  the  harden  of  proof  upon  the  plaintiff.(A)    In  such 


where  tben  in  no  fraud,  nor  aaj  anspidon  at  fnud,  bat  the  simple  bet  is,  tliat  the  de- 
fenduit  received  DO  consideration  for  liia  acceptance,  the  plaintiff  is  not  called  apon  to 
prove  (hat  he  gfive  value  for  the  bill.  That  Bt'Cms  to  be  the  opinion  generally  prevail- 
ing amoDf;  [he  jadftei.  In  [his  case  the  tmui  jirohandi  \aj  on  the  defendant,  and  he 
ought  to  have  gone  further."  See,  to  the  same  eCTert.  Pcrciral  u.  Frampton,  2  Cromp. 
M.ai  R.  180 ;  Low  II  Chifney,  1  Bing.  N.  C.  267  ;  Ellimtl  «.  Martin,  6  Md.  SOS  ;  Mor- 
ton d.  Rogers,  U  Wend.  .-iTS;  Knight  r.  Pugh,  4  Watts  &S.44S;  Fielclicr  ».  Gushee, 
aa  Maine,  SS7 ;  Ross  t.  Bedell,  5  Doer,  463.  In  this  last  ease,  Sen/ainl,  J.  said  :  "  In 
eases  other  than  those  of  negotiable  notes  obtained  or  put  in  circulation  by  fraud  or 
ondne  means,  the  maker,  by  its  nef^tiable  character,  agrees  that  the  payee  shall  put  it 
in  circulation.  He  has  no  right,  therefore,  to  eomplitin  of  his  own  act ;  and  a  holder, 
placing  confidence  in  soch  paper,  ODght  not  lo  be  compelled  to  prove  consideration.  In 
many  cases  il  wonld  be  exceedingly  difficalt  lo  do  so,  and  to  require  it  would  throw  a 
Mrionl  impediment  in  the  way  of  the  circulation  of  negotiable  paper.  It  is  atbcrwisa 
where  ^ere  is  frand,  becanse  there  the  maker  gives  oo  such  authority.  He  is  in  th« 
light  of  an  unfortunate,  rather  than  an  imprudent  mnn,  and  protection  will  be  given  Co 
him  so  far  ns  to  require  of  the  holder  proof  of  a  valuable  consideration.  The  policy 
of  the  law  is  to  encourage  the  drcalation  of  negotiable  paper,  and  only  inicrferes  lo 
reqaire  entraordinary  proof  from  the  plaintiff  in  order  lo  protect  one  who  has  been  im- 
pmed  upon  in  some  way  or  other."  But  see  Maraton  e.  Forward,  S  Ala.  347  ;  Thomp- 
son  B,  Armstrong,  T  Ala.  350  ;  Boyd  t>.  Mclvor,  1 1  Ala.  83}.  In  Jaeob  u.  Hungste, 
I  Moody  &  R.  44S.  it  was  hM,  that  ihe  bet  of  a  bill  having  been  accepted  to  raise 
money  for  the  acceptor,  and  of  the  payee  having  appropriated  the  money  so  raised  to 
his  own  DSC,  is  not  sufficient  to  call  upon  a  subsequent  indorsee  to  show  that  he  gave 
valoe  fur  the  bill.  But  see  this  case  explained  in  Smith  r.  Braine,  16  Q.  B.  2S3. 
(g)  Knight  0.  Pngh,  4  Watts*  8.445]  Wilson  p.  Lazier,  11  Grat.  477. 
(A)  In  Bailey  r.  Bidwell,  ia  H.  &  W.  Ta,  it  was  hdd,  that  where,  in  an  action  on  a 
bill  of  exchange  or  prtnni^sory  note,  the  deiendant  pleads  that  it  was  illegal  In  its  in- 
ception, and  that  the  plaintiff  toolc  it  without  valne,  to  which  the  plainiilf  replies  dt 
injuria,  the  illegality  being  proved,  the  onus  is  cost  upon  the  plainliif  of  proving  that 
he  gave  value.  The  same  doctrine  is  declared  in  Smiih  v.  Brnine,  IG  Q  B.  244; 
overruling  Brown  p.  Philpot,  2  Moody  ft  R.  265.  In  Harvey  v,  Towen,  6  Exch. 
656,  in  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  (o  which  the 
defendant  pleaded  that  the  bill  was  obtained  by  fraud,  and  that  it  was  indorsed  lo 
the  plaintiff  without  consideration,  and  the  plainlifF  replied  dt  injuria ;  it  was  ktid, 
that,  although  the  latter  allegation  was  necouory  to  render  the  plea  good,  proof  of 
the  fraud  cast  on  the  plaintiff  the  onas  of  proving  oonshlerBlion.  Palloclc.  C.  B,  said  : 
"  It  is  now  settled,  that  if  a  bill  be  founded  in  illegalltj'  or  tnai,  or  baa  been  the  sub- 
ject of  felony  or  (rand,  upon  that  being  proved  Ihe  holder  is  compelled  to  show  that  he 
gave  value  for  it  That  was  established  in  Bailey  p.  Bidwell,  and  sulweqnently,  by  the 
Court  of  Queen's  Bench,  in  Smith  d.  Biaine,  in  a  eonsiderMl  judgment."  Plall,  B. : 
"  Bailey  r.  Bidwell  and  Smith  v.  Braine  were  the  decisions  of  eight  judfes,  that,  if  u 
bill  be  onee  infected  with  fraud  or  itl^ality,  the  consideration  becomes  a  suhjeet-Dxit'i 
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cases  the  presumptloii  is,  that  he  who  has  been  guilty  will  port 
with  the  note  for  the  purpose  of  enabling  some  third  pait;  to  re 
txtver  upoD  it  for  his  benefit;  aud  such  presumptiou  operatea 
against  the  holder,  and  it  devolves  upon  liim  to  show  that  lie  gave 
value  for  it.  So  where  the  note  was  given  for  a  distinctly  illegal 
consideratiou.(i)  But  it  has  been  recently  held  in  England,  thai 
this  rule  will  not  apply  to  a  note  given  in  payment  of  a  bet ;  for 
Uiat  a  bet,  though  void,  and  therefore  no  consideration,  is  not 
illegal,  80  as  to  raise  a  presumption  that  the  indorsement  to  the 
plaintiff  was  without  value.(7') 

to  b«  proved  bj  the  plaintiff.  There  is  do  hardship  in  such  a  rule,  for  the  plaintiff 
rnnii  best  linow  what  comiidcrHtion  be  gave  Tor  the  bill ;  and  besido,  he  claims  undvr 
the  partj  who  committed  the  fraud."  And  i^  Btcry  v.  Alderman,  H  C.  B.  9.^ ; 
Dnncan  D  Scott,  1  Camp.'lOO;  Catlin  d.  Hansen,  1  Ducr.  309 :  Aldiich  u.  Warren, 
Ifl  Maine,  46S;  Ferrin  v.  Noyo,  39  Maine,  3S4;  Mnnruo  v.  Cooper,  S  Pick.  413; 
Worcester  County  Bank  d.  Dorchester  ft  Milton  Bank,  10  Cnsh.  IBBj  Holme  v.  Kur- 
per,  S  Binn.  469 ;  BeltxhooTer  v.  Blackstock,  3  Walts,  3D ;  Vathir  e.  Znne,  6  Gral.  2*6. 
Bat  sec  Rnssel  r.  Ball,  2  Johng.  50  ;  McLsTnon:  v.  Cannon,  9  La.  Ann.  21 ;  Matthews  V. 
Pofthtcu,  4  Go.  38T,  305 ;  Nicholeon  i:  Patton,  13  I^  S13 ;  Sandford  B.  Norton,  U 
Vt  sas ;  Bertrand  v.  Barkman,  B  Kng.  Ark.  150 ;  Wallace  c.  Branch  Bank,  1  Ala. 
seS ;  Halchinson  v.  Boggi,  EB  Penn.  State,  S94  ;  McKesson  t>.  Stanberrj,  3  Ohio  State, 
156.  In  New  Tork,  it  i)  held  that  tb«  bolder  of  a  noia  which  has  a  franduleot  incep- 
tion, or  whirh  is  obtained  from  the  payee  by  fraud,  moat  proro  that  it  was  tranefenvd 
to  him  for  value  and  before  maturitjr,  but  he  is  not  bonnd  to  prove  in  adilition,  that  at 
the  lime  of  the  imnsfer  he  had  no  knowledge  of  the  fraud,  the  burden  of  showing  this 
being  on  the  derumlanL  Hart  r.  Potter.  4  Duer,  4S9 ;  Ross  v.  Beddl,  5  Doer.  4GS.  Bnt 
evident-e  of  fmud  is  admissible,  wiihont  an  offer  on  the  part  of  the  defendant  to  prove 
notice  to  the  plaintifT,  it  being  sufficient  to  cast  upon  the  holder  the  burden  of  proving 
that  he  gave  a  valuable  con  si  deration.  New  York  and  Virginia.  &c  Bnnk  V.  Gibnon, 
S  Doer,  ST4 ;  Tucker  n.  Morrill,  1  Allen,  528  ;  Sistermans  d.  Fit'ld,  9  Gray,  A» 

U  what  is  ■  fraud  in  this  respect,  see  Graj  d.  Bnnk  of  Kentuekj,  29  Penn.  State,  365. 

(0  See  Bailey  D.  BidwBll,«u/ini;  Edmunds  t-.  Groves,  2  11.  &  W  ?'"■  1"--'»ibb. 
Stanley,  3  Q.  B.  UT.     Bnt  see  Wjatt  i-.  Bulmer,  S  Esp.  !>3S. 

(j)  Pitch  D.  Jones,  5  Ellis  &  B.  338,  33  Eng.  L.  &  E.  134,  Lord  Campl^fU  said ;  "  ]t 
is  dear  that,  when  there  is  illegality  or  fraud  shown  in  a  previous  holder,  a  presumption 
dutt  there  is  no  consideration  for  the  indonwmcnts  docs  arise :  for  the  person  who  is  guilty 
iif  illegality  or  fraud,  and  knows  that  he  cannot  sue  himself,  Is  likely  to  hand  over  the 
iostmment  lo  some  other  person  to  sue  for  him  It  is  not  jiroperly  that  llic  burden  of 
proof  ss  to  there  being  eonsidemlion  is  shifted,  but  that  the  di'fi'ndant,  on  whom  the 
burden  oF  proof  that  thcr^  was  no  consideration  lies,  has,  by  proving  fraud  or  illegality 
in  the  former  bolder,  raised  nprima  facie  presumption  that  the  plaintiff  is  agent  for 
that  holder,  and  has.  therefore,  unless  that  presumption  bo  rebutted,  proved  that  there 
was  no  consideration.  But  no  such  presumption  aiiscs  where  there  was  in  the  former 
holder  a  mere  want  of  cousidc ration,  without  any  illegality  or  fraud.  The  question, 
tliercfbn},  comes  to  be,  whether  this  note  was  given  for  a  eonKidenition  mcrelv  equiva- 
Iwt  to  no  conaideratioD,  or  whether  the  note  was  given  in  an  illegal  tmnsaclion.  I 
•m  of  opinion  that  the  note  did  not  tiJce  its  inception  in  illegality  wilbia  the  meaning 
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It  is  clear  that  an  indorsee,  without  coosideration,  is  subject  to 
the  same  defences  as  his  immediate  indorser.  For  example,  if  a 
note  is  given  for  a  patent  right  and  the  patent  is  declared  void, 
the  promisor  can  defend  against  the  promisee,  on  tlie  ground  of 
failure  of  considwation.  If  the  promisee  indorsed  it  before  ma- 
turity, for  value,  to  a  holder  without  notice  or  knowledge,  this 
defence  cannot  be  made.  But  if  it  be  indorsed  to  tlie  same  in- 
dursee,  not  for  value,  it  may  be  made.  The  reason  is  this :  If 
the  transfer  is  made  only  as  a  pretence,  and  without  actual 
change  of  property,  but  merely  to  enable  the  payee  to  get  indi- 
rectly what  lie  cannot  get  directly,  tlien  the  indorsee  is  the  mere 
agent  or  trustee  of  the  payee,  and  the  payee  is  still  the  real  party 
in  interest.  If,  however,  it  is  made  in  perfect  good  faitii,  boUi 
parties  believing  the  consideration  siiiBcient  and  the  note  good, 
and  intending  that  tlie  note  shall  become  by  the  transfer  the 
property  of  the  indorsee,  it  is  tlien  a  gift,  and  nothing  more. 

of  the  rnlo.  The  note  wm  given  to  sccura  payment  of  a  wagering  contract,  which, 
even  bcrura  Stat  8  jb  9  Vict.  c.  109,  the  law  would  not  enrorcc  :  but  it  was  not  iUrgal; 
there  is  do  pcoaltv  attached  to  such  a  ffager;  it  is  not  in  rioltttion  of  onj-  statnte  nor 
of  the  common  law,  hut  is  Eimplj  void,  ao  that  the  conaideraCion  wai  not  an  illegal 
consideration,  bat  equivalent  in  law  to  no  conaideration  al  all.  Though  it  is  said,  in 
Atherfuld  b.  Beard,  3  T.  R.  610,  that  a  wager  aa  to  the  amount  of  hop  duty  is  contrai7 
to  public  policy,  it  ia  not  there  meant  that  it  was  punishable,  but  merely  that  it  was  in 
idle  wager  on  a  matter  in  whiih  the  parties  hod  no  concern,  and  the  discussion  of 
which  mi;;ht  prejudice  others,  like  the  wager  on  the  >ex  of  the  Chevalier  D'Eon  (ae« 
r>a  Coatu  V.  Jones,  3  Conrp.  729),  and  iherefora  was  a  wager  not  enforeeahlo  by  ]a>v, 
though  not  a  brcncli  of  anv  law.  'i'he  note  then  being  given,  not  on  nn  ille^l  consid- 
eration, hut  merely  on  a  void  ronai deration,  tlie  presumption  wliich  the  plaintiff  would 
be  called  upon  to  rebut  did  not  ariie."  Erie,  J. :  "  It  is  clear  that  the  general  rale  of 
law  Is,  that  whi^n  a  parly  to  a  negotiable  instrument  pleads  a  plea  excnsing-  him  from 
the  fulfilment  of  the  duty  of  paying  according  to  the  tenor  of  the  instmroent,  the  bui^ 
den  of  proving  the  plea  lies  on  him.  It  is  also  clear,  that,  when  the  pie*  alleges  thai 
the  instrument  had  its  inception  in  illegality  or  fraud,  and  that  the  plnintilT  took  it 
withont  value,  proof  that  the  instrument  had  its  inception  in  illegality  or  fraad  raises  a 
presamption  that  the  plaintitT  took  it  wiihant  valnc ;  and  ao  far  shidi  the  hnrdcn  of 
(jroof.  tluit,  unless  the  plaintiff  gives  satisfactory  evidence  that  there  was  consideraUoa 
for  the  instrument,  the  allegation  in  the  pica  that  there  was  no  consideration  will  be 
taken  to  bo  proved.  The  question  in  the  present  cose  is,  whether  thii  note  was  brought 
within  the  category  of  notes  tainted  with  illccaliiy  within  the  meaning  of  the  nite.  I 
am  of  opinion  that  it  was  not.  I  think  that  the  defendant  might,  without  riolating  any 
law.  make  a  wager.  If  he  lost,  he  might,  without  violating  any  law,  pay  what  he  had 
lost,  or  give  a  note  for  the  amount.  I  am  of  opinion,  thereibre,  that  the  proof  in  this 
case  had  the  same  legal  effect  aa  if  it  had  been  proved  that  the  defendant  made  Need- 
ham  a  present  of  this  note.  It  is  not  as  if  ihe  note  had  been  given  for  an  illegal  con- 
sideration, or  a  fraudulent  consideration,  but  the  defendant  is  in  the  predicament  of* 
per«on  who  rolnntarily,  u  far  as  law  ia  concerned,  gires  a  negotiable  instranent  ' 
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Aiid  a  gift  of  negotiable  paper,  not  being  tliat  use  of  the  paper 
for  wltich  the  law  supposes  it  intended,  is  not  such  a  negotiation 
of  it  as  the  lav  contemplates  and  protects. (ft)  And  if  the  donee 
ailerwards  transfers  it  by  indorsement  for  less  than  Its  value,  or 
a  ThoUy  inadequate  consideration,  but  in  good  faith,  hia  indorsee 
can  recover,  we  think,  from  a  prior  party,  only  what  this  indorse 
paid  for  it.(^ 

In  relation  to  gifts  of  negotiable  paper,  generally,  supposing 
them  to  be  in  good  faith,  tliey  are  so  far  valid  that  the  donor  can- 
not recover  them  back  from  the  donee  ;  neither  can  the  donee  re- 
cover on  them  f^ainet  the  donor;  but  he  may  recover  against 
prior  parties  having  no  defence  against  the  donor.(>n)     A  for- 

(it)  See  cases  lupra. 

(/)  Na.«h  E.  Brown,  Cbitty  on  Bills,  74.  In  this  cue  •  bill  of  exrliringeirRB  accepted 
bj  ihe  defendunt  as  a  present  to  the  pa^ee,  who  indoned  it  to  the  plnintiS'  for  a  »laM 
■am  adr&nced  b/  him.  And  Lord  Ellenixmugh  held,  that  the  plaintifr  wu  oiilj  entitled 
to  recoTcr  so  mach  as  he  had  aclnallj  advanced  on  the  bill.  So  in  AUeira  v.  Bana- 
hotne,  I  N.  J.  6fl9,  it  wu  htld,  that  in  an  action  on  a  note,  which  is  invalid  bctweea  the 
original  panics  for  want  of  consideration,  by  a  bona  Jxdt  holder  who  has  advanced  otAj 
pan  of  ita  valnc,  auch  holder  can  only  recover  the  amount  which  he  has  actually  ad- 
Tanced.  And  see,  to  the  same  effect,  Chicopee  Bank  v.  Chnpin,  6  Met.  40;  Tonngi  v. 
Tie«,  IB  Barb.  IBTl  Sinpaon  d.  CiarlEO,  a  Cromp.  H.  ft  R.  34S;  Jones  d.  Hihljert,  S 
SUrk.  304  ;  Wissen  r.  Roberts,  1  Esp.  361 ;  Willianu  v.  Smith,  3  Hill,  301  ;  PeClj  ». 
Hannain,  3  Hampli.  IDS ;  Holenian  n.  Uohson.  B  Humph,  lai ;  Bethune  u,  McCrarjr, 
S  Ga.  Ilf  ;  Brown  u.  Motl,  T  Johns.  361. 

(a)  Tliui,  in  Hilnes  n.  Dawson,  e  Eich.  MB,  to  an  action  b;  the  indorsee  against 
the  acceptor  of  a  bill  of  exchan)i;e,  the  defendant  pleaded,  that  the  drawer  indorsed  iha 
bill  to  the  plainlifF  without  valae  or  consideration,  and  that  the  ptainlifT  always  held 
(he  aamo  without  value  or  consideration ;  and  thai,  after  the  hill  becauio  due,  Iho  drawer 
accepted  certain  scrip  certiorates  from  the  defendant,  ia  full  sati^factinn  and  discharge 
at  the  bill.  Replication,  that  the  bill  vat  indorsed  fbr  a  good  and  sufficient  considers- 
tion  Issne  thereon.  Held^  after  verdict,  that  the  plea  was  bad,  and  that  the  plaintiff 
was  entitled  to  judgment  nan  obKante  cmdicfo.  Parke,  B,  said :  "  It  would  be  alto- 
gether inconsittent  with  the  negotiability  of  these  instmnients,  to  hold  timt.  after  Iha 
indorser  has  transferred  Ihe  property  in  the  instniment,  he  may,  by  receiving  the  amount 
of  it,  affect  the  right  of  his  indorsee.  When  the  property  in  the  bill  i»  passed,  Iho  rig:ht 
lo  sue  upon  Ihe  bill  fbllows  also.  The  qneation,  whether  Hanson  coald  sue  Ihe  plain- 
tiff, wc  are  not  now  called  upon  to  dcTerniiiio.  If  il  had  been  averred  that  the  plaintiff 
held  the  bill  as  his  agent,  I  should  not  have  much  difficulty  in  anying  thai  the  action 
would  lie,  A  bill  of  exchange  ia  a  chattel,  and  the  gift  is  complete  by  delivery  coupled 
with  ihe  intention  to  give.  If  the  question  as  (o  the  rights  between  donor  and  donee 
were  now  discussed,  wilh  reference  to  the  state  of  the  law  on  ttic  subject  as  it  stood 
towards  the  eloae  of  the  last  centnry,  we  might  hold  olherwise  than  we  now  do,  It  has 
been  said,  that  the  donee  of  a  bill  of  exchange  cannot  tae  the  donor  upon  it,  as  the 
donor  may  well  allege  that  the  donee  did  not  give  any  consideration  for  it.'  See 
Hotliday  v.  Atkinson,  S  B.  ft  C.  Ml,  and  Mr.  Chitty's  work  on  Bills  of  Exchange, 
■ben  the  cases  are  to  be  foand  collected  at  p.  74.    And,  therefore,  it  maj  bo  said  thai, 
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tiori,  au  indorsee  who  has  paid  only  a  partial  couBideration  may 
recover  the  whole  amount  of  the  note  agaiuet  all  prior  parties, 
who  have  no  defence  against  his  immediate  iiidorser.(n) 

If  the  paper  given  be  not  negotiable,  the  donee  maj  sue,  but 
in  the  name  of  the  donor.  Then,  if  the  donor  attempted  to  de- 
feat the  snit  by  recalling  his  gift  or  denying  his  authority  to  sue, 
we  think  he  would  not  be  permitted  to  do  60.  And  if  the  de- 
fendant interposed  a  setroff  or  other  defence  reeting  on  equities 
which  grew  up  between  him  and  the  donor  afler  he  had  notice 
of  tile  gift,  we  think  that  this  would  not  be  allowed.  We  rest 
both  of  these  opinions  on  the  general  groimd  that  the  donor  has 
effectually  parted  with  his  riglits  to  the  donee,  although  he  has 
not  laid  himself  under  any  enforceable  obligation. 

When  the  suit  is  between  any  immediate  parties,  the  only  con- 
sideration which  comes  into  question  is  that  which  passed,  or 
should  have  passed,  between  the  pluiutiff  and  defendant.  But  it 
b  otherwise  when  the  suit  is  brought  against  a  party  who  is  re- 
mote from  the  plaintiff.  Here  the  defendant  must  begin  his  de- 
fence, by  showing  that  no  consideration  was  paid  to  him,  or  that 
it  failed,  or  that  he  is  an  accommodation  party.  If  he  fails  in 
this,  he  caji  go  no  further  as  to  an  inquiry  into  the  consideration, 
because  he  certiunly  owes  some  one,  and  if  the  plaintiff  is  holder 

if  this  bill  <ra«  b  gilt  from  HsnsOD,  tho  plaintiif  could  not  hare  gged  him  upon  il ;  bat 
■till  Hanion  transferred  all  his  righm  to  the  plaiotiff;  and  how,  tbereforo,  <«n  it  be 
contended  that  a  payment  to  the  donor  ia  to  bo  taken  as  a  RatisraciioD  of  a  bill  id  Ibe 
hands  of  the  donee  f  Tbe  learned  counsel  contends,  that  it  is  lo  be  preBomed  that  the 
indoriemeiil  Cook  place  after  the  bill  had  become  dtie  and  paj'able.  But  we  are  not  at 
liberty  Co  draw  anj  snch  inference ;  and  it  is  perfectly  consistent  with  BTerylhing  that 
is  stated  in  this  plea,  that  tlie  fall  title  in  Chn  bill  was  nsnafeTTed  to  the  pUintitT.  If 
the  plea  had  alleged  that  the  plainciff  held  the  bill  as  Hanson's  agenC,  merely  tai  the 
purpose  of  receivinf;  the  money  for  him,  then  a  payment  to  either  party  would  hare 
been  a  good  discharge  of  the  party  liable  upon  the  bill,  and  the  plea  would  hare  been 
good  ;  but  in  truth  the  plea  does  not  contain  any  such  svermeot,  aud  coDseqnenlly  it 
cannot  be  snstuned."  Aldenoa,  B. ;  "  I  am  of  tlis  same  opinion.  It  is  not  necessary 
to  say  whedier  Hanson  could  maintain  an  action  for  the  recoier;  of  this  amount  from 
Cha  plaintiff.  But  by  the  indorsement  he  hag  transferred  to  the  plaintiff  all  Che  righlt 
which,  before  the  indoraemenc,  be  had  of  suing  upon  the  bill.  If,  therefore,  he  hoj 
parted  with  alt  bis  rights,  and  that  of  suing  on  the  bill,  and  the  plaintiff  bas  them,  how 
is  it  possible  Co  say,  that  a  payment  Co  Hanson,  who  has  not  the  bill,  is  a  due  payment 
to  the  plaintiff,  who  has  it  ?  "  Aud  see  Easton  v.  Fmtcbett,  t  Cromp.  M.  &  R.  708, 
S  Cromp.  M.  S.  R.  S13. 

{nj  Keid  v.  Fumival,  5  C.  4  P.  499 ;  Johnson  o.  Eennion,  i  Wilson,  862 ;  TarbeU 
D.  Startevant,  86  Tc.  SI3j  Moore  n.  Candell,  11  Hisio.  6U;  Turner  v.  Brown.3 
Bmedet  &  M.  435. 
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of  the  nob),  it  is  of  no  conscqnence  to  the  defendant  what  ralue 
or  whether  any  value  at  all  was  given  for  it.  But  if  ho  Bwcceeda 
iu  thb,  one  half,  and  no  more,  of  his  defence  is  made  out.  For 
now  he  must  go  on  and  show  that  the  holder  (if  he  took  the  note 
or  bill  before  maturity)  took  it  without  consideration  ;  because, 
if  either  of  these  considerations  exist,  the  defendant  is  liable. (o) 
The  case  may  be  one,  as  we  have  seen,  in  which  the  defendant, 
after  proving  his  want  of  consideration,  may  put  the  plaintiff  to 
the  proof  of  his ;  but  the  rule,  that  boUi  considerations  must  fail, 
or,  in  other  words,  that  either  of  them  will  sustain  the  plaintiff's 
case,  still  applies.(;)) 

Bills  and  notes  almost  always  contain  the  words  "value  re- 
ceived," and  it  was  formerly  thought  necessary  to  insert  tliem, 
and  tliat  an  instrument  without  tliem  would  not  be  a  bill  of  ex- 
change. But  it  has  long  been  settled  that  they  are  immaterial. 
A  consideration  is  equally  presumed  to  exist,  without  them  or 
with  them.(9) 

The  words  "  value  received"  are  ambiguous,  where  the  bill  is 
drawn  payable  to  a  third  person ;  for  they  may  mean  value 
received  by  the  drawer  of  tlie  payee,  or  by  the  acceptor  of  the 
drawer.  But  the  first  is  the  more  probable  interpretation ;  for  it 
is  more  natural  "  that  the  party  who  draws  the  bill  should  inform 
the  drawee  of  a  fact  which  he  does  not  know,  than  of  one  of 
wliich-  he  must  be  well  aware."(r) 

If,  however,  the  bill  is  drawn  payable  to  the  drawer's  own 
order,  the  words  "  value  received  "  must  mean  received  by  the 
acceptor  of  the  drawer ;  aud  on  such  a  bill,  if  the  declaratdon 


(o)  BosanqiMt  v.  Coner,  9  C.  &  P.  68,  8  M.  &  W.  Hi ;  Bounqoet  d.  Fortter,  9 
C.  &  P.  6J9. 

(f )  See  cases  tiipni,  p.  18S,  nola  h. 

(f  j  While  t>.  Ledwick,  4  Doug.  347,  Baylej  on  Bills,  Sd  Am.  ed.,  p.  33,  note  S3. 
AMurat,  J.  said:  "Tbe  words  '  Talae  rebeiTed  '  are  oulj  inserted  ex  majan'  cauula,  in 
order  ihaC  the  payee  majr  be  able  lo  ncover  npan  it  in  ftn  ac^o  for  moaer  lent,  or 
nioiie?b»d  and  reeeired,  in  cms  tb«  inscninient  shoald  be  defectire  in  other  respects  as 
a  bill  of  excbange."  Bat  in  Tomuend  a.  Derby,  3  Met.  3G3,  it  was  hAl,  that  a  note, 
tbongh  it  does  not  pnrport  lo  be  for  Tslue  received,  is  admissible  in  eridence  lo  aap- 
port  a  coont  for  rnonej  bad  and  receired  of  the  payee  bj  the  maker.  So  in  Hatch  n. 
Trayes,  1 1  A.  &  B.  702,  it  irai  hdd,  that  debt  was  maiotaioable  on  a  promiasoiy  nolo, 
by  payee  against  maker,  thoagh  the  instrument  did  not  express  that  it  was  for  raloB 
■eceired,  or  (br  any  consideration-  See  farther,  Hubble  o.  Fogartle,  3  Rid).  413 ;  Eat), 
dall  B.  QalTin,  \i  Maine,  131. 

(r)  Per  Lord  EUenboroagX  in  Grant  v.  Da  Costa,  3  Manle  &  S.  3S1. 

Vol.  L— S 
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state  that  it  was  for  value  recoived  by  the  drawer,  it  will  be  a 
variance.(s) ,  "Value  received,"  in  a  promissorj  note,  meauB 
received  by  the  maker  of  the  ])ayee.(f) 

It  is  now  well  settled,  that  any  stateiueut  in  a  hill  or  note 
respecting  the  consideration  may  be  expUuned  or  contradicted  by 
parol  evidence.  It  may  be  shown,  notwitiistandiag  any  such 
Etatement,  either  that  there  was  no  consideration  at  all,  or  that 
the  consideration  was  diSerent  from  tliat  Btated.{u) 

(()  Highmore  D.  PrimnMe,  t  Manle  &  8.  » ;  Piiddf  v.  H«Qb[^,  I  B.  &  C.  674. 

(0  Clayton  v.  Gosling,  S  B.  &  C.  861. 

(u)  Tbaa,  in  Abbott  v.  Hendricks,  1  Man.  &,  Q.  791,  In  «n  action  on  a  promiaaor; 
note,  in  which  the  coQsideration  wiu  expressed  la  be  "for  commission  duo  to  tlie  plain- 
tiff for  boainess  tniTisacted  for  tlie  defendant,"  the  defiiodant  pleaded  dtat  the  real  con- 
lidcration  for  the  note  was  serrires  to  bo  therea/ier  rendered  bj  the  plaintifT,  vrhlch  had 
nercr  been  performed.  The  plainiitF  replied  <U  injaria.  Hrlil,  that  evidenre  in  aup- 
port  of  this  pica  was  admissible,  and  ongtit  to  have  been  received  by  the  judge  at  the 
trial  TiBdal,  C.  J.  said :  "  I  liave  always  Understood  the  law  to  be,  that  where  an 
action  is  brought  oo  a  promissory  note  by  the  payee  against  the  maker,  the  defendant 
may  show  cither  that  there  was  no  consideracion  for  the  note,  or  that  the  consideration 
has  failed.  Here,  the  defendant  songlil  (o  set  np  Iho  Utter  gronnd  of  defence ;  and 
Foster  v.  Jolly,  I  Cromp.  M.  &.  R.  703,  is  a  sufficient  aathority  that  the  evidence  for 
that  jjurpose  ought  lo  have  been  received.  All  the  casei  cited  on  the  pan  of  the  plain- 
tiff have  been  to  the  point,  that,  where  a  promissoiy  note  or  bill  of  exchant^e  has  been 
given,  the  defendant  is  not  at  liberty  to  set  up  a  different  contract  from  thnt  expressed 
in  the  inatmment ;  that  is  to  say,  where  the  routraci  On  the  &ce  of  a  note  is  absolute, 
the  defendant  will  not  be  permitted  to  prove  Chat  it  was  contingent ;  if  payable  at  a 
certain  time,  that  period  cannot  be  varied ;  and  where  the  note  is  in  terms  joint,  evi- 
dence will  not  be  allowed  to  be  given  that  one  of  the  parties  was  merely  a  surely.  The 
distinction  Bacms  to  be  this  :  You  may  show,  either  that  there  was  no  considErBtion  for 
the  contract,  or  that  it  has  fiuled  ;  but  you  cannot  set  up  a  different  contrart,  for  that 
is  contrary  to  the  general  principles  of  the  law.  As  a  defiiadant  roay  prove,  where 
'TElue  received  '  is  expressed  in  a  note,  that  there  was  no  consideration,  so  where  a 
special  consideration  is  stated,  I  think  lie  is  at  liberty  to  show  that  it  has  failed,"  Bo- 
laaqaei,  J, :  "I  am  of  opinion  that  the  evidence  tendered  was  not  rendered  inadmissible 
by  reason  of  the  statement  contained  in  the  note.  It  is  tmo,  that  the  terms  of  a  contract 
cannot  be  varied  by  a  parol  agreement;  but  the  want  of  a  consideration,  or  the  illegality 
of  the  consideration,  is  a  good  defence  in  an  action  on  a  prvmisBory  note.  Although  a 
note  is  expresEod  to  be  given  for  a  good  consLderotion,  it  may  be  shown,  either  that 
there  waa  no  consideration,  or  that  the  consideration  was  illegal.  If  it  were  competent 
to  parties  to  exclude  snch  evidence,  it  would  be  contraij  to  every  principle  of  justice. 
It  is  the  constant  practice  to  admit  it ;  and  yet  I  do  not  see  why  it  ought  not  to  be 
excluded,  if  the  statement  contmned  in  the  present  note  is  to  shut  ont  the  evidence 
tendered  st  the  trial."  CUintnn,  J. :  "I  have  always  understood  the  rule  to  be,  that 
atthongh  you  caanot  vary  the  terms  of  a  note  by  parol  evidence,  you  may  f^vc  evidence 
to  show  either  that  it  was  originally  made  without  consideradon,  or  that  the  considera- 
tion has  fulod.  This  is  fully  Irame  out  by  the  authorities  that  have  been  cited.  With 
respect  to  the  cases  referred  lo  on  the  part  of  the  plaintiff,  they  are  distinguishable  on 
the  gronnd  that  in  those  caset  the  evidence  soaght  to  i>e  introdaced  did  i^oc  i^Ibt  to  the 
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A.  debt  from  a  third  pereon  is,  in  general,  a  good  consideration 
for  a  note.(w)  It  certainly  would  be  eo,  if  a  delay  in  calling  in 
the  debt  entered  expressly  into  the  bargain.  Perhaps,  if  the 
debt  were  payable  at  once,  and  the  note  payable  at  a  future  day, 
or  if  both  were  payable  in  future  and  the  note  on  the  longest  time, 
Buoh  agreement  for  delay  would  be  implied.  If  the  original  debt, 
from  the  third  person,  were  payable  only  when  the  note  was  pay- 
able, whether  at  once  or  in  future,  there  might  be  a  want  of  con- 
sideration, unless  credit  for  the  ori^nal  debt  had  been  given  on 
the  promise  of  this  note,  which  certainly  would  be  sufficient.(iff) 


coDsIderalion,  bat  went  to  rary  the  terms  of  the  contract  It  seems  to  me  tbat  there 
wu  a  miscamage  in  this  case,  in  not  ailmlttitig  the  evidence  offered  at  the  trial." 
Miiift,  J, ;  "I  alio  dilnk  ttat  the  eridence  in  question  ought  to  have  been  received. 
Tb&t  evidence  was  tendered  to  show  that  the  note  vu  given  for  services  to  be  a^r- 
vards  render^,  and  that  the;  had  never  been  performed,  and  it  via  rejected  on  iba 
anlhoritf  of  Adami  v,  Wordley,  I  M.  i  W.  374.  The  cases  show,  that,  althongh  a 
conaiderstion  is  stated  in  the  note,  jou  may  prove  that  it  was  given  for  a  different  con- 
sideration, or  without  any  conGideralion  at  all.  The  court  is  not  colled  upon  to  sair 
whether  the  plea  is  good.  It  docs  not  state  that  the  services  were  lo  be  rendered  within 
a  reasonable  lime;  but  at  present  no  point  arisea  upon  it."  And  see,  to  the  Bsme  cfTuct, 
Barker  t>.  Prenlis*,  6  Mass.  130  i  Matlock  v.  Livingston,  9  Swedes  &  M.  489  ;  Simon- 
Ion  v.  Steele,  I  Aln.  3ST ;  Litchfield  e.  Falconer,  i  Ala.  980 ;  Smith  v.  Brooks,  1  a  Ga. 
440.  Somsof  thedicldin  Ridoat  d.  Bristow,  1  Cromp.  &,  J.  asi,  must  be  regarded  as 
overruled. 

(d)  Poplewell  D.  Wilson,  1  Stra.  Sfl4  ;  Coombs  e.  Ingram  4  D.  &  H.  311 ;  Bnrkitt  v. 
Bansom,9  CoUyer,  395.  In  Mansfield  d.  Corbin,  2  Caib.  ISi.on  the  trial  of  an  action 
by  the  promisee  against  the  maker  of  a  promissory  note,  which  had  been  given  for  a 
debt  of  ibe  defendant's  son,  who,  at  the  time  of  giving  the  same,  was  of  fall  age,  the 
jury  were  instructed  that  the  note  was  wilhont  consideration,  nnless  it  was  given  with 
Ibe  knowledge  or  at  the  request  of  the  son,  or  unless,  when  it  wa«  given,  the  plaintiff 
did  in  bet  dixcbaige  the  debt  dae  to  him  from  the  son ;  it  was  hdd,  that  these  in- 
ttructions  were  insufficient,  inasmneh  as  they  precluded  the  jnry  from  considering  all 
evidence  of  any  other  ground  of  consideration  for  the  note.  Wilde,  J.  said  ;  "  These 
ioBtnuliona  cucladed  from  the  consideration  of  the  jnry  any  evidence  of  a  discharge  of 
the  debt  afterwards,  or  of  a  promise  to  discharge  it,  or  of  a  promise  to  delay  to  proeft. 
cute,  pr  an  actual  delay;  eititer  of  which,  if  proved,  would  be  a  sufficient  consideration. 
Indeed,  the  slightest  consideration  would  be  sufflcient." 

{a)  In  Childs  v.  Moning,  a  Brod.  ft  B.  *60,  it  was  hdd,  that  a  promissory  note,  by 
which  ^e  makers,  as  executors,  jointly  and  severalty,  promised  to  pay  on  demand  with 
interesr,  rendered  them  personally  liable.  Dallat,  C.  J.  said  :  "  They  promise  abso- 
hfcty,  and,  farther,  add  an  engagement  to  pay  inlere«t ;  when,  therefore,  by  the  engago- 
mtut  to  pay  interest,  Ihcy  have  induced  the  plaintiflT  to  suspend  his  clear  and  aclmiltod 

de-iiand,  by  so  doing  they  make  the  promise  penonnl  and  individual If  execnlors 

were  not  liable  on  such  a  promise,  they  would  be  enabled,  by  making  such  a  ptomise, 
lo  defraud  any  individual  among  their  leautor's  creditors.  This,  too,  is  a  promise 
whiih,  from  the  drcumstance  of  interest  being  added,  necessarily  imports  a  payment 
U  •  AHure  day,. and  an  exeoator  pHimWng  to  pay  a  debt  at  a  future  day  makes  the 
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So  if  the  note  is  received  in  absolute  payment  and  discharge  of 
the  debt  of  the  third  person,  there  is  undoubtedly  a  BuRicient 
<K>D  si  deration ;  and  in  Massacbusettta  aiid  Maine  it  will  be  pre- 
eumed  to  have  been  bo  received,  in  the  absence  of  evidence  to  the 
cotttrary.(3:)  If  the  original  debtor  were  dead,  the  debt  would 
still  be  a  good  conBideration  if  he  had  personal  representatives, 
and  the  debt  were  provable  against  the  estate.  If  it  were  other- 
wise, the  sufficiency  of  the  consideration  miglit  be  doubted.{y) 

Compromises  of  uncertain  or  conflicting  rights  constitute  a 
valid  consideration.  The  law  favors  these,  and  will  not  inquire 
into  the  question  compromised,  or  the  relative  force  or  value  of 
rights,  if  there  be  only  an  actual  and  honest  compromise  of 
what  are  supposed  to  be  valid  claims.(z)  But  it  must  not  be  the 
abandonment  of  a  suit  (as  for  any  offence)  of  which  public 
policy  requires  the  prosecution,  although  a  civil  action  for  an 
irgury  may  be  lawfully  compromised. (a)  Thus,  a  note  in  consid- 
eration of  a  release  of  damages  for  slander  is  valid,  although  the 
words  spoken  are  not  actionable,  (i)  A  mere  mistake  of  the  law 
will  not  impeach  a  compromise  ;  (c)  but  it  will  be  strictly  exam- 
ined, if  between  parties  who  have  stood  in  a  fiduciary  relation, 
as  guardian  and  ward,  trustee  and  cestui  que  trust,  or,  perhaps, 
insured  and  insurer.(d)  Whether  agreements  to  compromise, 
not  yet  carried  into  effect,  are  binding,  may  not  be  quite  settled. 
In  England  it  may  certainly  be  doubted ;  (e)  but  we  incline  to 

debt  his  own."  In  Crorii  v.  Bealc,  II  C.  B.  173,  in  usnmpsit  hj  psyee  againal 
maker,  on  a  promusorj  noU  payable  on  deinaod  with  interest,  the  defendant  pleaded, 
that  the  note  wai  made  by  the  defendant  aa  a  collateral  secnrily  for  a  debt  due  fium 
one  J.  S.  to  the  plaintiO';  that  the  defendant  wag  not,  at  the  time  of  making  the  note, 
or  evGr,  liable  to  pay  the  debt,  or  to  give  the  note  as  a  security  for  [he  aame  ;  and  that 
there  never  was  any  other  cnnsideration  for  the  makinj;  of  the  note,  eare  aa  aforesaid. 
HeU  a  mRlcient  plea  of  no  eonsidoration,  after  Terdiel.  See  hIbo,  Sison  n.  Kidmao, 
SMan.&O  810,  11  L.  J.,  C.  P.,  N.  S.  100,  commented  on  in  Crofts  r.  Beale,  «ipni. 

(x)  Thacherti.Dinsmore,  S  Mass.  S99.   Seeped,  chapter  on  Payment  by  Mote  or  Bill. 

{S)  See  Serle  u.  Waterwartb.  4  M.  &  W.  9  ;  a.  c.  nomi.  Nelson  v.  Scrla,  «  M.  £  W. 
79S  ;  Jonc«  v.  ABliburohani,  4  East,  455. 

(i)  Lonfuridge  v.  Dorville,  5  B.  &  Aid.  IIT  ;  Rassell  v.  Cook,  3  Hill,  504  ;  Stewart 
v  Ahrenfcldl,  4  Denio,  189. 

(a)  Kcir  E.  Leeman,  9  Q.  B.  371 ;  Coppock  D.  Bower,  4  M.  &  W.  3«l  ;  Gardner  n 
Haxey,9B.  Mon.  90;  Clarkit.  Ricker,  14  X.  H.t4;  Walbridgeir.  Arnold,  SI  Conn.  434 

(6)  O'Koaon  B.  Barclay,  3  Penn.  531, 

(e)  Stewart  v.  Stewart,  6  Clark  &  F.  91 1,  »68  ;  Taylor  v.  Patrick,  I  Bibb,  16S. 

(if)  Pickering  i>.  Pickering,  2  Bear.  SI. 

(<)  Bee  Bridgman  c  Dean,  T  Ezch.  199,  8  Bog.  L.  ft  Eq.  S3t. 
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think  that  such  bargains,  made  in  good  ffuth,  woald  be  held  in 
this  country  to  create  a  mutual  obligation. 

If  a  note  be  left  with  arbitrators  for  them  to  decide  upon,  ani? 
they  indorse  a  certain  amount,  learing  the  balance  payable,  and 
do  this  by  way  of  award,  this  note  is  held  for  consideration,  and 
tiie  indorsement  is  valid. (/)  So  a  note  in  satisfaction  of  a  breach 
of  covenant,  althougli  no  release  is  made,  is  valid,  because  the 
note  has  the  effect  of  a  release,  substantially. (^i-)  And  where 
there  is  a  hiring  to  service  for  a  year,  and  the  servant  leaves  . 
without  cause,  and  the  master  gives  a  note  For  the  time  lie  has 
served,  this  is  a  sufficient  consideration ;  because  the  master  may 
waive  his  right  founded  on  the  entirety  of  the  contract,  if  he 
chooses  to  do  bo-(A)  An  agreement  to  reconvey,  for  a  certain 
price,  real  estate  held  in  fee  under  a  foreclosure  of  a  mortgage, 
to  secure  a  debt  of  less  amount  than  the  value  of  the  estate,  is  a 
sufficient  consideration,  although  purporting  to  be  made  by  two 
partners,  and  executed  by  one  only,  for  a  contemporaneous  agree- 
ment to  give  a  promissory  note  of  a  larger  amount ;  and  an  ac- 
tion may  be  mdntained  to  recover  the  full  amount  of  a  note  so 
given,  (t) 

Love  and  afiection  alone  are  not  a  valid  consideration  for  a 
promise  or  a  note ;  not  even  Irom  parent  to  child,  or  from  child 
to  parent ;  nor  by  a  parent  for  hie  child,  nor  by  a  child  for  a  pa- 
rent ;  nor  by  a  father  and  husband  for  his  wife  and  children ; 
unless  there  he  something  in  the  relation  or  the  circumstances 
which  creates  a  legal  obligation. (7)  Nor  is  a  mere  expectation  of 
marriage  ;  nor,  indeed,  any  mere  expectation  without  right ;  and 
on  this  ground  it  has  been  held,  that  the  rendering  of  future  ser- 
vices by  the  payee  is  not  a  good  consideration  for  a  promissory 
aote,  unless  there  is  a  binding  contract  for  these  serviceB.(A;) 
Nor  is  submission  to  arbitration  by  a  married  woman,  without 
'the  husband's  consent. (/)     Nor  is  the  promise  of  one  to  pay  gen- 

(/)  Shephard  v.  VMrooB.  3  Coines,  ISS;  Scboonmaker  n.  Boou,  IT  Johni.  301. 

(7)  Hood;  V.  LeSTitt,  a  N.  H.  171. 

(A)  Thorpe  B.  While,  13  Johns.  S3. 

(i)  Myen  0.  Phillip*,  7  Qraj,  508. 

(j)  Hollidnf  r.  Atliinion,  5  B.  &  C.  SO)  ;  Pennlngion  v.  Gittiaga,  S  Oni  &  J. 
ma ;  Yui  Derveer  v.  Wright,  G  Barb.  5«T ;  Puker  0.  Cuter,  4  Mnnf.  373 ;  Smith  v. 
Etwidge,  ai  Vt.  MS.    See  lupra,  p.  178,  Dole. 

Ik)  HnlMo.Hillie,17C.B.Tll. 

|I}  Bnosey  e.  Leek,  9  Wend.  !0. 
17* 
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eraliy,  who  is  bound  to  pay  ouly  in  an  especial  and  representative 
capacity,  binding,  unless  some  new  consideration  iiitervene.(iR) 
But  a  note  bj  ui  administratrix,  for  **  value  received  hy  my  late 
husband,"  was  held  to  imply  and  purport  a  consideration,  (n) 
And  although  a  contract  may  be  void,  or  voidable,  by  the  Statute 
of  Frauds,  a  note  given  in  pursuance  of  it  will  be  valid. (o) 

Forbearance  of  a  debt,  or  any  delay  In  enforcing  or  prosecut- 
ing any  legal  or  equitable  proceedings  for  any  legal  or  equitable 
right,  19  a  good  consideration.(p)  Hence,  one  giving  up  an  over- 
due not«  and  taking  another  note  becomes  »bona  Jide  bolder  of  the 
latter.(  pp)  The  delay  or  forbearance  may  be  long  or  short,  provided 
it  is  real.  It  need  not  be  adequate,  but  must  be  actual  and  hoae8t.(9) 
It  may  be  the  forbearance  of  a  debt  due  from  him  who  makes  or 
transfers  the  note,  or  of  the  debt  of  another  at  his  request ;  and  it 
need  not  even  be  at  the  instance  of  the  person  liable  to  be  8ued.(r) 
It  may  be  for  a  time  certain,  or  for  a  reanonable  time ;  or  it  may  be 
general  in  its  terms ;  and  if  for  a  reasonable  time,  tlie  actual 
time  should  bo  alleged,  and  the  court  will  determiue  whether  it 
bo  reasonable.  («)  If  general  in  its  terms,  it  will  be  deemed  per- 
petual ;  and  a  suit  at  any  time  is  a  violation  of  the  promiBe.(() 

It  may  be  a  cause  of  action  which  is  yet  to  arise. (u)  It 
must,  however,  be  a  claim  or  right  which  has  some  foundation 
in  law.  Thus,  iio  valid  consideration  is  created  by  forbearance 
to  sue  a  note  given  by  one  insane  or  otherwise  disabled,  as  by 
infancy  or  marriage  ;  or  by  forbearance  of  a  debt  discharged  by 
law,  as  if  an  obligor  whose  joint  obligor  has  been  released  ;  or 
by  forbearance  to  prosecute  or  insist  upon  illegal  process ;  or 
where  tiiere  are  no  parties  liable  to  he  sued.(t>)     K,  however, 


{«)  Ten  Efck  n.  Tanderpoe!,  S  Johns.  ISO;  Schoormaker  n.  Room,  IT  Johiu. 
301  ;  Bank  of  Tioj  i>.  Topping,  9  Wend,  ITS.  But  tee  Childs  ir.  Honuu,  I  Brod.  A 
B.  460. 

(fl)  RidoDt  i>.  Brislow,  1  Cromp.  t  J.  !31. 

(oj  Jonei  r.  Joqm,  6  U.  &  W.  84.    And  ne  Atnll  v.  DoogUu,  4  Denio,  SOS. 

(p)  See  I  Panoiu  on  Cont.  365. 

(pp)   PmUv.  ComiiD,  37  N.  ¥.  440.     Bnt  Me  lUiea  t<.  Alison,  S  Hottil,  ITS. 

(q)  JenDison  v.  BtalTbrd,  1  Cosh.  16S ;  OUm  v.  AcUm,  9  Penn.  Sute,  147 1  SOtuk 
El<r.  3  Watts  &  8  490. 

(r)  See  euet  in  preceding  note. 

(i)  Lonidile  V.  Brown,  4  Wash.  C.  C,  148 ;  Sidwoll  ir.  Etsiu,  1  Penn.  385 ;  Dow» 
ing  V.  Funk,  5  RawU,  69  ;  King  a.  Upton,  4  Oreenl.  387. 

(f)  Clark  B.  Baasel,  3  Watts,  SIS  ;  Si^well  v.  Etuu,  1  Fenn.  385. 

(u)   Hamaker  v.  Eberiej,  9  Binn.  506. 

jn)  Newell  D.  Usher,  11  S.  ft  M.  431  ;  Herring  v.  Dorell,  8  Doiri.  SOij  i 
wekllh  V.  JohnsoQ,  3  Cosh.  494 ;  Wade  v.  Simeon,  3  C.  B.  54B. 
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tiiere  be  an  actual  uaeertaint;  or  honest  doubt  as  to  the  validity 
of  the  claim  forborne,  this  seems  to  be  enough  to  make  the  eon 
sidei'ation  good.(u>)  But  uo  forbearance  is  a  valid  consideration, 
unless  the  promise  to  forbear,  and  the  promise  founded  upoL 
this,  are  mutually  binding,  giving  a  right  of  action  on  the  breach 
of  either.(a;) 

If  a  note  is  put  in  suit,  which  the  maker  gave  to  Hie  payee  at 
the  request  of  a  third  person,  the  payee  need  not  show  that  any 
consideration  existed  as  between  the  maker  and  the  party  at 
whose  request  the  note  was  giTen.(y) 

Cross  notes  are  a  good  consideration  for  each  other ;  a  prom- 
ise being  a  valid  consideration  for  a  promise. (z)  So  is  a  fluc- 
tuating balance ;  and  where  acceptances  were  lodged  witli  a 
banker  as  collateral  security,  it  was  held,  that  whenever  the 
balance  was  in  favor  of  the  banker,  he  held  tlioee  acceptanceE 
for  value.(ii)  So  is  a  judgment  debt ;  for  if  a  note  be  given, 
it  either  satisfies  the  judgment,  or  is  and  imports  an  agreement 
to  delay  enforcing  it.(^)    But  if  the  judgment  have  been  pre- 

(w)  Longiidge  b.  Dorrilk,  ft  B.  &  AM.  I  IT ;  Zua  v.  ZaiM,  6  Munf.  406 ;  Blatft  » 
Pedt, )  1  Vt.  433 ;  Trasu  v.  Chkplin,  4  Hawks,  1 7S. 

(x)  Cobb  r.  PiiKe,  17  Penn.  Slate,  469. 

(y)  Horn  n.  Fuller,  6  N.  H.  SU  ;  Morcer  cLaacuiler,  S  Penn.  Sute,  160.  And  Ma 
iqmt,  p.  183,  note  a, 

(>)  Thoi,  ill  Rolh  D.  Culon,  1  R  Bl.  STD,  A  draw  •  biU  of  exdung«  on  B,  p^abla 
to  the  order  of  A,  whicb  B  ncceptcd,  and  B  di««  a  bill  on  A  payable  to  the  order  of  B, 
which  A  aa.-epled,  for  their  mutual  ■CGommodation.  Both  billa  were  payable  at  the 
■ame  time,  had  Ibe  larna  dales,  and  conUined  the  same  snmi.  ffild,  that  the  two  bitti 
were  intitaal  engagemenli,  conititotJng  on  each  part  a  debt,  the  one  bdni;  a  conaidera. 
tion  for  the  other;  that  neither  waa  given  aa  an  indemnity,  which  wu  in  its  Datore  coO' 
dilional,  hui  created  an  ahaolute  duht  from  tbo  b^iiming  j  to  that  if  either  party  be- 
came bankrupt,  the  bill  accepted  bj  him  might  bo  proved  ander  the  commiiston,  and, 
conteqnentlj,  to  an  action  broaght  on  it  his  banhruptcj  might  be  pleaded.  And  laa 
to  iha  lame  effect,  Cowley  «.  Dunlop,  7  T.  R.  SB5 ;  Buckler  v.  BattiTant,  3  East,  Tl ; 
Dockny  d.  Dunn,  37  Maine,  44!  ;  Dowe  d.  Schatt,  3  Denio,  631  ;  Cmhint;  b.  Gore,  IS 
Mau.  69;  Eaton  d.  Caiey.  10  Pick.  SU  ;  Higi^niOD  d.  Gray,  6  Met.  913;  WhilLier  o. 
Eager,  I  Allen,  4S9  In  Burden  u.  Benton,  B  Q.  B.  849,  in  an  action  by  drawee 
against  acceptor  of  a  hilt  of  exchange,  it  was  Jieid,  that  a  plea  that  defbndant  accepted 
merely  for  plaintiff's  accommodalion,  and  that  plaintiff'  did  not,  at  any  time,  give  any 
Talu  or  conaidention  for  the  acceplaoee,  failed.  If  it  appeared  that,  after  the  bill  was 
accepted  (a*  alleged)  (or  accommodation,  the  plaintiff  gare  a  crou  acceptanee  and  wa« 
ohl^^  to  pay  the  amoiul,  and  that  the  bill  accepted  by  the  defendant  was  due  and 
DDpaid  at  the  tame  of  the  action  brought  See  farther.  Greenwood  d.  Pattison,  7  La. 
Ann.  197  ;  Shannon  d.  Langhora.  9  La.  Ann.  526. 

(s)  Boianqnet  v.  Dudman,  1  Stark.  1 ;  Bollanil  e.  BjgraTa,  Bjan  t  M.  371. 

(6)  Baker  o.  Walker,  H  H.  &  W.  465. 
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fiously  satisfied  in  any  Tfty,  or  set  aside,  or  avoided,  it  is  no 
bonBideratioQ .  ( c) 

If  a  note  given  as  an  apprentice  fee  be  sued,  it  is  no  auBwer 
that  the  miscouduct  of  the  master  liad  terminated  the  apprentice- 
ship, unless  the  note  was  on  condition  that  the  apprenticeship 
should  continue  for  a  certain  time,  aud  it  ended  soouer.(<^) 
Generally,  if  a  note  he  given  for  a  promise,  or  a  contract,  of 
which  performance  can  be  enforced,  a  refusal  to  perform  it  is  no 
defence  to  an  action  on  the  note.  The  defendant's  remedy  is  by 
■  compelling  performance  of  the  promise  for  which  the  note  was 
given. (e)  The  discharge,  by  a  mother  of  an  illegitimate  child, 
of  a  prosecution  brought  by  her  against  the  putative  father,  is 
not  only  a  valid  consideration,  but  it  is  no  defence  that  a  prose- 
cution was  carried  on  by  the  overseers,  and  a  decree  for  main- 
tenance obtained,(/)  If  a  note  be  given  for  a  lottery-ticket, 
which  is  said  and  believed  to  have  drawn  a  prize,  it  is  no  defence 
that  it  in  fact  drew  a  blank.(^) 

If  a  note  be  given  for  a  considera^on  passing  between  one  of 
the  parties  to  the  note  aud  a  third  person,  and  the  payee  sue  the 
maker,  it  seems  to  be  held  immaterial  in  Chat  action  whether  this 
consideration,  as  affecting  the  third  party,  has  failed  or  not.(A) 

It  has  been  held,  and  we  think  rightly,  that  if  one  gives  a  note 
in  fraud  of  his  creditors,  and  the  payee  knows  it,  if  tlie  payee 
Bues  the  note,  the  fraud  may  be  given  in  defence.(t)  For  the 
parties  are  in  pari  delicto ;  and  neither  can  found  a  claim  upon 
it.  If  money  had  been  paid,  it  could  not  be  recovered  back ; 
but  if,  instead  of  money,  a  promise  is  made,  iu  writing  or  by 
words  only,  that  pronuse  cannot  be  enforced. 

If  a  copartnership  note  be  given  to  a  partner  for  a  balance  due 
him,  and  he  indorse  it  over,  it  Is  no  defence  to  an  action  by  the 
indorsee,  that  the  plaintiff  knew  between  what  parties  and  for 
what  consideration  it  was  given.{_;)     So,  if  a  bill  be  drawn  by 

(c)  DeonUon  p.  BnxTO,  8  Vt.  IIO. 
(if)  Grant  v.  Welehmtui,  IS  Eut,  207. 

(e)  Hoggridge  ti.  Jonce,  U  But,  486 ;  FreHgli  t>.  PUtt,  S  Comn,  4M. 
(/)  Haren  o.  Hobba,  1  Vt.  938 ;  Knight  v.  Prbat,  S  Vt  GOT. 
(<7)  Bamnm  v,  Barnnm,  8  Conn.  4EB. 

(A)  pHnonfl  u.  G>;lord,  S  Johna.  ies ;  Nickanon  n.Homrd,  IB  Johns.  118;  hai^Ci 
0.  CleTcland,  10  Mua.  ilS. 

(i)   W(aT»e  V.  Pcirce,  24  Pick.  Ul. 

(j]  Smith  u.  Lusher,  a  Cowen,  68S.    And  gee  ante,  p.  1S7,  aota  m. 
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one  partner  and  accepted,  and  it  has  the  same  effect  upon  a  debt 
betveen  the  copartnership  and  the  acceptor  as  if  drawn  by  the 
firm,  tlie  acceptor  ie  bound. (A:)  Ajid  if  a  firm  be  diesolved,  and' 
the  copartners  ^ree  that  one  of  them  shall  receiTQ  all  the  debts, 
and  another  of  them  draws  a  bill  upon  a  debtor  of  the  &rm, 
which  is  accepted,  the  stipulation  in  the  deed  of  dissolution  is  no 
defence  to  an  action  against  the  &cceptor.(/)  But  the  partner 
who  drew  must  account  with  the  partner  wlio  alone  had,  by  the 
stipulation,  a  right  to  draw.(in)  And  generally,  if  one  partner 
give  another  a  note,  a  court  of  law  will  not  investigate  the 
accounts  to  ascertain  whether  the  balance  was  due  the  payee ; 
for  the  only  remedy  is  in  the  equity  jurisdiction  over  cases  of 
partnership.(n)  But  if  a  member  of  a  corporation,  with  no  new 
consideration,  give  his  note  for  a  debt  of  the  corporation,  payable 
at  a  future  day,  the  note  is  but  a  promise  to  pay  the  debt  of 
another,  without  consideration.{o} 

If  an  indorser  make  an  express  promise  to  the  maker  to  take 
up  the  note,  it  is  said  that ."  there  is  no  question,"  but  this  is  a 
valid  consideration  for  a  note  to  tli«  iudorser.(  jt)  The  case  in 
which  this  language  ia  used  does',  not  require,  nor  perhaps  justify, 
so  broad  a  statement ;  and,  as  a  general  rule,  we  think  it  open 
to  aome  doubt  or  qualification. 

It  is  a  general  rule  that  if  a  new  promise  be  made  for  a  valid 
debt  which  is  barr«l  by  some  rule  of  law,  as  by  in&ocy,  limitation, 
insolvency,  or  defective  notice,  the  old  consideration  attaches  to  the 
new  promise.  And  it  is  held  that  such  a  promise  to  a  payee  enures 
to  the  benefit  of  a  subsequent  indorBee.(oo) 

If  one  gives  a  note  for  a  certain  sum,  under  a  mistaken  belief 
that  he  is  liable  to  the  payee  to  that  amount,  the  note  is  without 
consideration ;  although  the  mistake  arose  from  a  raisapprelienaion 
of  the  law,  and  not  from  an  ignorance  of  facta;  the  maxim,  iffnoran- 
Hajuria  non  excuMtt,  not  being  applicable  to  such  a  case.(g)   AJoT' 

{k)  TTiDB,  in  Tomlin  v.  Lnwrence,  S  Moore  4  P.  B55,  the  defemtant  bavin);  nccepted 
>  tnli  of  exchanp  drawn  on  him  bj  ons  of  two  partnen,  in  hii  own  name,  for  a  debt 
doe  10  both ;  it  was  AiM,  that  the  defeudnnt  was  liable  in  an  action  at  the  auit  of  an 
indoraee.u  th«  defendant  conld  not  be  sued  for  the  debt  dnefcom  him  to  the  paTUiera, 
until  the  bill  of  exchange  wu  due  and  dishonored. 

(1)  King  V.  Smith   4  C.  &  P.  lOS. 

(m)  King  B.  Smith,  npra. 

(n)  Itogeri  v.  Rnt^rs,  I  Hall,  S91. 

(g)  Rogen  v.  WHteis,  2  Gill  &  J.  64. 

(so)  Smith  ¥.  Richmond,  IS  Cal.  4TG. 

(p)  Ciuhiiig  B.  Gore,  15  Mses.  69. 

(3)  SoDthall  B.  Ki^,  11  C.  R.  48!.  Jtrvit,  C.J.  tali:  "  Want  of  coniideradon  i* 
■Itogetbsr  independent  of  knowledge  dther  of  tba  facta  or  the  law," 
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Uori,  a  note  giveo  by  a  party  in  eatis&ction  of  a  liability  from 
which  lie  was  diechai^ed,  in  ignorance  of  the  facta  which  consti- 
tuted such  discharge,  cannot  be  enforced  against  him,  though  he 
luay  have  had  the  means  of  knowing  thoee  &ct8.(r) 

If  a  corporation,  required  by  law  to  invest  its  capital  iu  a  ce^ 
tain  way,  takes  a  note  from  a  shareholder  as  a  part  of  his  stock, 
to  a  suit  thereon  he  cannot  object  that  such  investment  of  the 
capital  was  not  warranted  by  law.(3)  Whether  a  subscription  of 
money  to  create  or  increase  the  funds  or  capital  is  binding  or 
uot,  most  depend  upon  general  coneideratious,  which  it  would 
be  out  of  place  to  present  here.  If  tbey  were  binding,  a  note  for 
the  amount  would  certainly  rest  on  a  valid  foundation  ;  but  we 
do  not  tliiiik  that  a  note  would  make  tbem  so,  or  that  the  note 
should  be  recoverable  between  the  parties,  if  the  simple  subscrip- 
tion were  not ;  although  it  has  been  held  otherwise.(/)  If  the 
subscription  or  the  promise  or  note  were  made  to  persons  who 
had  no  legal  right  to  receive  the  money  and  apply  it  to  that  pur- 
pose, it  seems  quite  clear  that  the  note  would  not  be  Talid.(u) 

The  prevailing  rule  in  (bis  country  on  this  subject  may  be 
stated  tlius :  If  notes  are  given  by  one  or  more  persons  to  any 
corporation  or  other  legal  person,  or  any  trustees,  by  way  of  vol- 
untary subscription,  to  rwse  a  fund  or  promote  an  object,  tliese 
notes  are  open  to  the  defence  of  a  want  of  consideration,  unless 
the  payee  has  expended  money,  or  entered  into  engagements, 
which,  by  a  legal  necessity,  must  cause  loss  or  injury  to  the 
payee  if  the  notes  are  not  paid.  And  the  mere  expectations  of 
the  payee  would  not  be  enough  ;  nor  the  plans  and  purposes  of 
the  payee,  if  they  have  not  led  to  actual  obligation. (v)  If  sim- 
dry  subscribers  give 'their  notes  in  such  shape  that  they  may  be 
treated  as  given  by  eacli  one  to  the  rest,  then,  according  to  one 


(r)  Tberefbra,  where  a  Mil  of  exchange,  indoned  b;  A  for  the  accommodation  of  the 
drawer,  wai  afterwarda  altered  In  a  material  point,  with  the  coDieot  of  the  drawer,  and 
when  the  Irill  wu  at  mataritj,  B,  the  theo  holder,  made  a  demand  npoo  A,  who,  igno- 
rant of  the  alleruion,  thongh  he  had  ample  means  of  kDOwing  it,  gave  B  a  promiieorj 
Dole  for  the  amoant  of  the  bill  and  expenaes,  it  was  hdd,  that  it  wai  a  good  deferm  la 
an  action  on  the  nou  by  B,  that,  at  the  time  A  gave  it,  he  wai  not  in  &ct  awan  ol 
the  attention  in  the  hitl.  Bell  r.  Oardiner,  4  Han.  &  Q.  II.  And  te«  BoUodt  c  Og 
bnm,  13  Ala.  3*6 ;  Mercer  v  Clar^,  3  Bibb,  SU. 

[m)  Little  D  Obrien,  9  Masi.  423. 

(I)  See  fisher  v.  Ellii,  3  Pick.  399 ;  Amherat  Aeademjr  v.  Cowli,  t  TiA.  4tT 

(k|  BoQlell  f.  Cowdin,  9  Masi.  9M. 

tv)  See  I  PanoDi  on  Cont  377,  et  t*j. 
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autboritatiTe  decision  at  least,  the  notes  of  the  i-est  w  ivld  bo  a 
valid  consideratioD  for  the  note  of  each  Bubscriber.(u') 


SECTION    II. 

OF   FAILUBE   OF   CONSIDEBATIOH. 

The  entire  failure  of  consideration,  after  a  note  is  ^ven,  is  as 
complete  a  defence  as  an  original  absence  of  all  consideration. (2;) 
And  a  partial  failure  Ib,  under  certain  circumstances,  a  partial 
and  proportional  defence.(y)  We  must,  however,  discriminate 
between  a  failure  of  consideration  and  a  failure  of  bene&t  result- 
iug  from  it.  A.  promises  B  to  do  a  certain  thing,  and  B  makes 
bis  note  to  A  in  consideration  of  this  promise.  Then  A  fails  en- 
tirely to  perform  his  promise,  but  sues  E  on  his  note.  If  B  retmns 
A's  promise,  or  if  the  contract  is  such  that  A  is  always  and  per- 
manently held  on  his  promise,  B  cannot  defend  against  the  note 
on  the  ground  of  a  fulure  of  consideration.(z)     But  if  B  cancels 

(u)  G«orge  o,  Harria,  4  N.  H.  S3S. 

(t)  See  JtckMHi  v.  Warwick,  7  T.  R.  131  (and  compare  it  with  GmDl  v.  Weldunan, 
IB  ^t,  auT) ;  UanD  e.  Leot,  10  B.  &  C.  SI7 ;  Caff  ■>.  Browa,  »  FriM,  S»7  ;  Knowlet 
0.  Parker,  7  Het.  SO ;  Oertel  v.  Schroeder,  46  IIL  133. 

(V)  See  infra,  p.  SOT. 

(i)  Id  S[nl1er  v.  Weatlake,  1 B.  &  Ad.  193,  it  was  AeU  lo  be  no  defence  toan  action 
bj  the  payee  against  the  maker  of  a  promiaaory  note,  that  the  payee  bad  agreed  to  con- 
nj  en  eataie  to  tbe  maker  in  cootidnMion  of  a  anm  of  money  then  paid  or  aecai«il  to 
be  paid  by  the  maker  (being  tbe  mm  mentioned  in  the  note),  and  of  a  further  anm  to 
be  paid  at  a  fature  day,  and  ibat  aacb  esiaie  had  not  been  oonvayed.  Lonl  TaUadai 
•aid :  "  Wliere,  by  one  and  the  same  instrument,  a  sum  of  money  is  agreed  to  be  paid 
by  one  party,  and  a  conveyance  of  an  estate  to  be  at  the  same  time  executed  by  the 
oAer,  tbe  payment  of  the  money  and  tbe  execution  of  the  conveyance  may  very  prop- 
erty be  considered  concurrent  acts,  and  in  tliat  case  no  action  can  be  maintained  hy  the 
Tendor  to  recover  the  money  until  be  execnles  or  often  to  execute  a  conveyance  ;  bn( 
here  tbe  vendee,  by  a  dii^ncl  instnimnnt,  agreed  to  pay  put  of  the  purchase-money  on 
Saa  accond  of  February.  I  can  see  no  reason  why  he  should  have  execnted  a  distinct  . 
instnunBDt  whereby  be  promised  to  pay  a  pan  of  the  parebase-moaey  on  a  porticalar 
day,  onleas  it  was  intended  that  he  should  pay  the  money  on  that  day  at  all  events. 
In  the  casea  dted,  the  concurrent  acts  were  stipulated  for  in  the  same  initmment ;  tkera 
the  payment  of  the  £3O0  (whicb  was  part  only  of  the  poichaia-moaey)  was  lepanlelj 
provided  fur."  Parlce,  ].:  "I  incline  lo  think  (bat  Ae  defence  lo  Ibis  action  wonld 
have  been  maintainahle,  if  the  drcamslances  bad  been  such  that  tbe  defendant,  having 
paid  (he  £  900  as  a  depodt,  wonld  have  been  so  entitled  to  recover  it  back ;  but  ft  is  per- 
feldy  clear  tlial  he  could  not  have  been  so  entitled  as  long  as  the  oonlract  remained 
l|ien.    Nov  here  the  contract  remained  open  at  the  time  when  the  action  was  com- 
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A's  promise,  and  A  accepts  this,  the  contract  is  so  far  resciailed 
and  annuJied,  aud  then  tlie  consideration  for  the  note  fails.  So 
if  one  sella  with  warranty,  aud  there  is  a  breach,  this  does  not 
permit  the  buyer  to  defend  against  the  note  he  gave  for  the 
price ;  (a)  at  least,  unless  the  property  proved  to  be  entirely 
worthles6.(&)    There  should  be  also,  it  has  been  held,  an  offer  to 

menced,  for  (be  pUinliK  ■greed  onlj  lo  conrej  the  estate  mbject  to  tlie  two  martgsgea. 
Tboj  were  nerer  bouod  to  coDvey  the  legal  eaute  to  the  defendant,  but  mcicl^  ibe 
equity  oTredetnpiion ;  and  that  ihaj  had  never  refnaed  to  convey."  Ih  Tnuk  v.  Vin- 
■on,  30  Pick.  109,  wbere  the  consideration  of  tlie  note  >aed  on  was  tlie  assignment  of 
an  agteement  (o  convey  certain  real  estate,  Uorlou,  J.  aaid  :  "  Tbo  dcfttadant'g  counsel 
a^ltes,  that  if  the  contractor  fails  to  coDrey  according  (o  the  tcrniE  of  his  agreement, 
this  will  be  a  failure  of  the  consideration  of  the  notes.  In  support  of  the  argnmeni  ho 
relies  upon  ilic  cases  of  Dickinson  r.  Hall,  U  Pick.  217,  and  Rice  v.  Goddard.  U  Pick. 
S93.  Then  it  wiu  holden  Chat  where  th«  cotiuderatioi)  of  a  note  was  the  conveyance 
of  property,  real  or  personal,  and  the  title  failed,  so  that  nothing  passed  by  the  convor- 
ance,  the  note  was  niuJam  paduni.  Those  cams  were  well  considered,  and  arc  founded 
on  sound  principles,  and  supported  by  an  in-csistihlo  current  of  authorities.  With  the 
exception  of  a  few  ebilo'  dkta  in  our  own  reports,  and  the  case  of  Lloyd  d.  Jewell  in 
Maine,  1  Qrtenl.  S&S,  scarcely  a  dicCam  to  the  conlnrr  can  be  found,  while  there  is  a 
remarkable  coincidence  in  all  the  other  American  and  English  decisiotis  upon  the  sub- 
ject. But  those  cases  are  unlike  tlie  present.  There,  the  real  consideration,  tho  moTing 
cause  of  the  promise  to  pay,  was  the  estate  aclnally  conveyed ;  here,  it  is  an  agrcomeut 
10  convey,  at  a  fulare  time,  and  npoa  the  happening  of  a  fliture  event.  That  was  an 
executed,  tbtB  an  executory  contract.  The  mie  of  damages,  too,  would  be  different 
in  the  two  case<i.  There,  the  rule  of  damages  would  be  the  exact  amount  of  the  con- 
sideration paid  ;  here,  it  would  be  the  value  of  the  estate  at  the  time  it  was  to  be  con- 
veyed. There,  if  the  promisor  was  holden  to  pay  his  note,  he  might  recover  (br  the 
breach  of  the  covenant  of  leitin  precisely  the  same  sum.  Here,  tlie  damages  lecover- 
able  on  the  stipulation  or  covenant  might  be  more  or  less  than  the  amount  paid  oi 
reodved."  In  Moggtidge  v.  Jones,  S  Camp.  3B,  14  East,  4Bfl,  A  having  agreed  to  ex- 
ecute a  lease  of  premise!  to  B,  who  was  to  pay  a  certain  snm  for  it ;  and  B,  who  waa 
let  into  posieaaioa,  having  accepted  a  lull  for  the  consideration  money  drawn  on  him  by 
A;  itwasAtUlo  be  no  defence  to  an  action  on  the  bill  by  A  against  B,  that  the  forma 
refosed  to  execute  the  lease,  but  his  ram,edy  must  bo  on  the  agreement.  Lord  EUm 
bonogk  said  :  "  The  money  agreed  upon  for  the  premises  would  have  been  payable  im- 
mediately; but  for  the  convenience  of  the  defendant,  the  plaintiff  agreed  to  take  his 
acceptances  at  a  future  day.  This  biil  must,  therefore,  be  paid  in  coorM  when  due ; 
and  the  defendant  will  have  bis  remedy  upon  the  agreemenlfor  the  non-execution  of 
.  the  lease."  So  in  Freligh  n,  Flalt,  S  Cowen,  49i,  where  a  promissory  note  was  givrai 
in  consideration  of  a  sale  of  pews  fallowed  with  poasession  in  tho  vendee,  it  was  kdd 
to  be  no  defence  that  the  vendor  refused  Co  convey.  The  remedy  was  by  compelling  a 
perfoimanee.  In  Chapman  d.  Eddy,  13  Vt.  SOS,  it  was  iletif  to  be  no  defence  to  a  note, 
that  the  consideratioD  thereof  was  a  promise,  by  the  payee,  to  give  a  deed  of  a  pew, 
hy  a  certain  time  thereafker,  which  was  not  done  wicbin  the  time  specified,  nor  until 
after  the  comnumccmont  of  the  action  on  the  note.  And  *ee  Wade  i>.  Killough,  3  Stew, 
ft  P.  431 ;  Oeorge  e.  Stockton,  1  Ala.  I3S  ;  Read  v.  Cammings,  i  Qreenl.  82. 

(a)  Obbard  s.  Betham,  Moody  &  M.  «83 ;  Delano  v.  Sanson,  10  Bosw.  !86.  And 
■ee  i«/ra,  p.  207,  note  l 

(6)  Sbepberd  v.  Temple,  3  N.  H.  4SS.   In  this  case  it  was  htld,  that  ir  an  action  on 
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return  the  property  aad  rescind  the  contract.fc)  The  buyer's 
remedy  must  be  by  an  action  on  the  warranty.  Sut  if  there  is 
fraud,  this  avoids  the  note,  although  the  buyer  may  also  have  his 
action  for  the  dQCeit.((Q  So  it  is  no  defence  tliat  the  goods  for 
which  the  note  is  given  are  far  lees  in  value  than  was  supposed ; 
for  this,  in  the  absence  of  fraud  or  warranty,  would  not  be  either 
a  partial  or  total  failure  of  consideratiou,  as  tlie  buyer  takes  that 
risk  upon  lum3elf.(e)  And  this  might  be  so  even  if  the  loss  of 
T»lue  were  nearly  total,  provided  the  thing  supposed  to  be  sold 
was  sold  and  delivered.  If  one  gave  his  note  for  a  hundred 
hogsheads  of  sugar,  and  it  was  found  that  the  sugar  had  been 
washed  out  or  otherwise  abstracted,  in  whole  or  in  part,  this 
would  be  a  total  or  partial  failure  of  consideration.  But  if  the 
sugar  was  there,  but  not  so  good  as  the  buyer  expected,  or  not 
worth  so  much  in  the  market,  or  even  if  it  were  mixed  with  sand 
or  otherwise  deteriorated,  not  so  as  to  be  worthless  and  unsalable, 
but  so  as  to  be  of  loss  value  than  the  buyer  expected,  this  would 
not  be  a  partial  fulure  of  considpration,  nor  would  it,  generally, 


ftpromUmiynotegiTen  for  die  price  of  good*  sold  withawsnanty,  it  iiagood  defenca 
dwt  the  goodi  turned  oat  to  be  of  no  value.   AndseeHumsefc.  Sargent,  1Foater,39t. 

(c)  Tboniion  v.  Wfnn,  13  Wheat.  183.    See  Eau  i>.  John,  10  Watu,  107. 

\d)  Lewis  ■>.  Coagrare,  9  Tannt.  i ;  SolomoQ  v.  Tnnier,  I  Stark.  51 ;  Fleming  v. 
Simpson,  I  Camp.  40,  note. 

(c]  Thna,  in  Rudderow  v.  HnDtioglon,  3  Sandf.  SS3,  where  goods  were  gold  bj  an 
auctioneer,  withont  any  warrantj  or  miirepresentation,  and  the  same  tnmed  out  to  be 
spartoDS,  and  the  labels  upon  them  connteileit,  it  was  held,  that  this  was  no  defence  to  on 
action  on  a  noto  giren  for  the  piirchu«-monej,  there  being  no  proof  that  tho  auction- 
eer knew  the  fact  of  the  sporioos  natare  of  the  goods,  or  that  he  had  any  bettor  means 
of  jadging  of  their  geDnineoess  than  the  bnjers  posse&sed.  And  see  Fleming  c.i 
Simpson,  I  Camp.  40,  note.  So  in  Heed  v.  Prentisi,  I  N.  H  174.  it  wu  luld  lo  be  no 
defence  to  an  action  on  a  note,  that  the  article  for  which  it  was  giTCii  proTed  to  be  of 
no  value.  But  had  the  propertj  never  passed,  or  had  frand  been  practised,  or  an  ex- 
pnM  waimuit;  been  broken  in  relation  to  the  article,  either  of  ihcse  circumstances 
might  have  defeated  the  action.  In  Perley  f.  Balch.  13  Fuk.  333,  Morton, 3. said :  " If 
■  chattel  be  of  DO  value  to  anj  one,  it  cannot  be  the  basis  of  a  baignin  \  but  if  it  be  of 
any  value  to  either  party,  it  may  be  a  good  consideration  for  a  promise.  If  it  is  beue- 
Bcial  to  the  purchaser,  he  certainly  ought  lo  pay  for  it.  If  it  be  a  loss  to  the  seller,  he 
is  entitled  to  nmnnention  for  his  loss."  In  Johnson  v.  Tim;,  S  Hill,  606,  it  was  hdd, 
that  if  an  article  sold  be  of  the  slightest  value  to  either  tho  vendor  or  vendee,  it.wlll 
sufflco  by  way  of  consideration  for  a  promise  to  pay  the  agreed  price,  however  dispro- 
portionate to  the  real  value.  Accordingly,  where  one  purchased  mulberTy-trees  which 
turned  out  to  be  of  tio  value  ID  him,  h;  reason  of  being  decayed  and  almost  Ufo- 
Ues,  it  was  held,  that,  as  there  was  ndtber  fraud  nor  warrant  in  the  case,  this  consti- 
tuted no  defrace  to  an  action  on  a  noia  given  fbr  the  price.  And  see  Welsh  v.  Caiter, 
I  Wend.  IBB. 
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give  the  promisor  any  del^nce  or  remedy,  aoless  he  shonld  prove 
fraud  or  misrepresentation,  or  warranty,  express  or  implied. 

So  also,  it  is  no  defence  to  an  action  on  a  bill  of  exchange  givea 
for  the  purchase- money  of  property  sold,  that,  two  months  after  the 
delivery  of  the  goods  to  the  vendee,  the  vendor  forcibly  retook  pos- 
session of  them  ;  for  the  vendee  cannot  treat  that  act  as  a  rescission 
of  the  contract,  but  must  bring  trespass.(/)  We  should  think,  how- 
ever, that  if  the  vendor  retook  the  goods  as  an  act  of  rescission,  the 
vendee  might  assent  to  this,  and  then  could  defend  i^inst  the  note 
as  avoided. 

But  if  a  note  be  given  in  payment  of  the  price  of  certain  goods 
sold  by  the  payee  to  the  maker,  as  of  the  manufacture  or  growth 
of  a  particular  person,  and  answering  certain  samples,  to  be  deliv- 
ered by  the  payee  to  the  maker  within  a  reasonable  time;  and  the 
payee  foils  to  deliver  goods  answering  to  the  description  of  the  con- 
tract, this  will  constitute  a  complete  defence  to  an  action  on  the 
note.(y)  Under  such  circumstances,  the  vendee  has  a  right  to 
rescind  the  coutract;  and  if  the  purchase- money  hod  already  been 
[laid,  he  might  recover  it  back. 

Although  the  seller  had  no  title  to  the  personal  property  he  sold, 
the  buyer  cannot  defend  against  the  note  he  gave  for  it,  while  he 
retains  possession  of  the  property. (ffc/) 

It  has  been  held,  that  a  note  for  a  patent  right  cannot  be  enforced 
if  the  patent  is  void,  or  of  no  practical  value  for  the  purpose  for 
which  it  was  patented, (^A)  although  the  seller  sold  with  it  some 
materials,  which,  however,  had  no  value  to  the  buyer  unless  the 
patent  was  valid. (ft)     We  should  say  this  is  law,  although  the  an- 

(/)  Stephens  v.  Wilkinson,  3  R  &  Ad.  SSa 

Ig)  Wella  v.  Hopkins,  S  M.  &  W.  T.  In  this  case,  to  an  action  by  the  indorsee 
against  the  ilrawer  of  a  bill  of  excbange,  Che  defendant  pleaded  that  the  bill  n-ss  given 
in  payment  of  the  price  of  seventeen  pockets  of  liops  sold  by  Che  plaintiff  to  the  defend- 
ant, as  hops  of  ■  certain  grower,  anil  answering  certain  samples,  to  be  deliverol  by  the 
EInintifE  Co  the  defendant  within  a  reasonable  time;  that,  althonf{h  a  rensonable  time 
ad  elapsed,  Che  plaintiff  hsd  not  delivered  to  the  defendsnC  any  hope  anauering  the 
samples,  or  any  hops  whatsoever;  and  that  there  was  no  conaideration  for  the  bill 
excepC  as  afore»iid.  Replication,  de  injuria.  It  appeared  that  the  plaintilT  had  deliv- 
ered to  the  defendant  seventeen  pockets  of  hops,  hot  inferior  to  the  samples.  Jffld,ttM 
the  genenil  allej^Cion  in  Che  plea,  that  the  plaintiff  had  not  delivered  any  hops  what- 
ever, was  immaterial,  and  might  be  rejected  ;  and  ChaC,  without  iC,  the  plea  shoived  a 
total  failure  of  (.'onsidomCion,  and  was  an  ansiver  to  the  action.  ITcld,  also,  that  if  the 
plainClff  relied  on  Che  defendant's  acceptance  of  the  inferior  hops,  he  onght  Co  have 
replied  iC  Alderion,B.siiid;  "The  laCrer  allegation  in  the  plea  was  an  immateriHl  one, 
which  need  noC  he  proved.  IC  is  a  total  failure  of  consideration,  if  there  be  a  hni^nin 
for  a  certain  kind  of  gonda  to  he  delivered  in  a  reasonable  Cime,  and  no  such  goods  nre 
delivered  within  a  reasoimhle  lime."    And  see  Bowles  tr.  Newby,  a  Blackl  36*. 

iffff)  linton  «.  Vorter,  31  IlL  107. 

{gh)  l{.,»e  V.  Blanchard,  18  Wise.  «61. 

(A)  Bliss  v.  Negas,  S  Mass.  46;  Earl  v.  Pago,  S  N.  H.  477;  Dnnbar  v.  Mardeo.  13 
N.  fl.  3tl;  Joliffe  K.  Collins,  21  Mi8!<o.338;  Geiger  v.  Cook,  3  WatCs  ft  S.  asti.  In 
Dickinson  v.  Hall,  14  Pick.  9IT,  where  the  pnrchater  of  a  patent  right  gave  therefor 
his  promissory  note,  and  the  patent  proved  to  be  void,  the  note  was  htld  Co  be  entirely 
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thorities  are  not  uniform,(t)  So  where  A  appointed  B  his  esecntor, 
and  gave  him  a  note  by  way  of  compensation  £)r  the  trouble  he 
vaa  to  have,  and  B  died  firstf  and  his  executors  sued  A,  the  per- 
formance of  B's  promise  to  act  as  A'a  executor  having  become 
impossible,  it  ^as  held  that  the  consideratiou  had  wholly  l&iled.fj) 
So  if,  in  an  action  on  a  note,  it  appears  that  for  a  definite  part  the 
note  was  for  a  consideration,  and  for  the  residue  an  accommodatioa 
note,  the  payee  recovers  only  for  that  part  which  was  founded  npoo 
consideration.  (/:) 

It  18,  however,  important  to  observe,  that  where  a  partial  &i]uru 
of  the  consideration  is  alleged  by  the  defendant,  this  part  must  be 
distinct  and  definite,  for  only  a  total  &ilure  or  a  specific  and  ascer- 
tained fiiilure  of  a  part  can  be  availed  of  by  way  of  defence. 
For  any  other,  the  defendant  can  only  have  his  set-off  or  cross 
action, (ii)  In  several  English  cases,  it  is  stated  generally  that 
a  partial  failure  of  consideration  is  no  defence;  bat  they  all  turn 
upon  the  above  distinction. (f)     Thus,  it  is  always  a  good  defence, 

withoQt  cnnsHleration,  nottiitfaBtBiiiling  the  vendor  covenaDted  that  he  bad  good  right 
lo  sail  nod  convey  the  patented  privilfgea,  and  that  he  wonJrt  warrant  the  same  agaiiut 
the  cliiinii'  of  nit  peraon^  The  court  were  of  opinion,  "  that,  the  patent  right  being 
void,  there  was  n  total  want  of  conaidcration  for  tliedefendant'ii  promissory  note,  nnleea 
the  plaintiiFs  aUege<l  covenant  of  title  in  the  patent  right  constituted  a  consirieratioo ; 
that  snch  a  coTcnaat  wonld  not  conatitnCe  a  valid  consideration,  for  the  object  of  the 
defendant  in  nmkini;;  this  contract  wna  to  obtain,  not  a  mere  covenant,  but  the  convey- 
ance of  a  pnteot  ri):ht ;  that,  althongh  the  plaintiff  might  have  purchased  and  sold  the 
snppoii»d  pBleol  right,  thinking  It  to  be  valaable  property,  still  he  conlil  not  recover  in 
.  this  action,  for  the  defence  did  not  rest  oo  the  ground  of  fraud,  but  on  the  gronnd 
that  the  defendant  hnd  rei-eived  no  vnloe,  and  his  promise  was  nudum  peetum. 

(0  See  Williams  «.  Hicka,  S  Vt.  36.  In  Clough  v.  Patrick,  37  Vt.  HI.  it  was  held 
tiiat  the  worth leesnexs  of  a  patent  right  coDstitotes  a  perfect  defence,  although  the 
letters  pnten I  are  aathetitic  and  not  vacated. 

(J)  Solly  >.  Hinde,  2  Cromp.  &  M.  BIS. 

(k)  Darnell  t.  Williams,  3  Stark.  ISB;  Barber  v.  Backhouse,  Penke,  61 ;  Clins  *. 
Miller,  H  Md.  374. 

(kk)  One  sired  on  his  note  for  the  transfer  of  o  milk  route  to  him,  was  permitted  to 
prove,  hy  way  of  recoupment,  damages  sustained  from  the  payee's  oontinuinK  to  sell 
milk  on  that  route;  Stacy  >.  Kemp,  97  Mast.  166.  See  also  Gordon  v,  Parmalce.  15 
Grav,  413,  where  there  was  a  deduction  from  the  damages,  because  of  fraudulent  rep- 
resentations in  the  siile  of  land.  See  ns  to  what  is  required  for  pnrlial  failure  of  ron- 
eidemCion  to  be  a  partial  defence,  Harrington  a.  I.ee,  33  Vt.  US,  where  it  is  hfld  that 
Iliere  most  be  fraud  upon  him  in  procuring  the  note,  an  offer  b}'  bini  to  rescind  the 
eiiiilract,  and  an  ability  tn  ftx  (he  amount  exacily.     ^ee  Kecae  v.  Gordon,  19  Cul.  177. 

(t)  Thaa,  in  Morgan  tr.  Richanlson,  I  Camp.  40,  note,  which  was  an  action  against 
the  acceptor  of  a  bill  of  exchanjce  at  the  suit  of  the  drauer.  the  bill  being  payable  to  his 
oun  onler,  the  defence  was,  that  ihe  bill  had  been  acceptol  for  the  price  of  some  hnms 
licinght  liy  the  defendant  from  itve  plaintiff,  lo  be  sent  to  the  ICutt  Indies '  and  that  the 
hamii  had  tumeil  oot  s<>  very  bad  that  they  were  almost  quite  nnmariietalilp.  Tlie  sniri 
foriihich  they  nctoally  sold  was  paid  into  i-onrL  leitA  EUtuboroneh  A^d,  that  though, 
where  the  QinKulerutiun  of  a  bill  of  exchange  fails  entirely,  this  will  be  a  snflicieDt 
defence  lo  on  aclion  upon  it  by  the  original  party,  it  is  no  dcfince  to  sm-h  action  that 
the  consideration  fails  partially;  but  that  umler  such  ctrcnnistanccs  ihe  giver  of  the  hill 
must  take  liis  renicdy  by  an  action  against  the  pei-Min  to  whom  it  isjiivcn.  So  in  T^b 
V.  Gwynne,  S  Camp,  346,  in  an  action  on  a  hill  nf  exchange  accepted  for  the  price  of 
goods'pi"'''»»ed  for  expi>rlalion.  it  wna  held,  that  the  pardtaaer  could  not  give  in  evi- 
d*nce  that  the  jjooiIb  were  of  a  bad  quality,  and  improperly  packed ;  but  was  driven  lo 
his  croes  action.    Lord  ElUnborougk  said  :  "  Sitting  here,  I  shall  certainly  adhere  to 
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that  tlie  contract  on  which  the  cole  was  given  has  been  re- 
scinded ;{tn)    or  that  the  property   in    the  thing  sold   did   not 

tbe  jndgmcnt  of  tba  court  in  Morgan  v.  RichBrdnm.  Althongh  manej  mui  there  paid 
into  court,  ihat  circamBlunce  formed  no  iDgiedient  in  the  opinion  I  then  cxprGaacd.  A 
bill  of  exchange  cannot  b«  accepted  on  ■  guanlum  meniit.  There  it  a  djflercncc  be- 
tween want  of  considcralion  and  failure  of  constdenition.  The  former  may  be  gircn 
in  evidence  to  rednco  the  damages  ;  the  latter  cannot,  bat  fumishcl  a  dielinct  and  inde- 
pindEnt  cause  of  action."  In  Obbard  d.  BeUiam,  Moodj&  M.  483,  in  an  actioD  by  the 
drawer  againat  the  acceptor  of  bills  of  exchange  given  for  goods  supplied,  which  weni 
lo  be  "of  good  qnaliij  and  moderate  price,"  and  were  catiinaied  at  abont  j£400,  and 
Ihe  bills  given  for  that  amonnt ;  it  wu  idd  to  be  no  defenM  that  the  goods  lamed  oat 
Eo  b«  worth  macb  lest  than  the  eatimaied  price,  and  that  the  acceptor  had  paid  more 
than  tbe  real  valae  of  the  goods  on  Che  bills.  Lord  T'enterrJm  taid  :  "  The  rases  cited 
for  the  plaintiffs  have  eompletel;  esiabUsbed  tbe  distinction  between  an  action  far  the 
price  of  the  goods,  and  an  action  on  the  secarily  given  for  them.  In  the  former,  the 
valoe  onlf  can  bo  recovered  ;  in  tbe  latter,  I  cake  it  to  have  been  settled  bj  t)i09e  ca^s, 
and  acted  npon  ever  since  as  law,  that  the  party  holding  bills  given  for  the  price  of 
goods  supplied  can  recover  upon  them,  unless  there  haa  been  a  total  failure  of  consider- 
ation. If  the  consideration  fails  partially,  as  bv  the  inferiority  of  the  article  famiohed 
to  that  ordered,  the  buyer  must  seek  hii  remedy  bya  cross  action.  The  warranty  relied 
on  in  this  case  makes  no  difference.  In  Morgan  v.  Richardson,  the  hams  boni^lit  tamed 
ODl  nnmarketobla.  That  was  jnsc  as  mncb  a  breach  of  warranty  as  there  is  in  the  pres- 
ent case  ;  for  every  man  telling  a  commodity  warrants  it  lo  baof  merchaniableqaalily; 
no  pnrchaser  buys  except  upon  Chat  nndentanding."  In  Day  v.  Nix,  9  J.  B.  Moore, 
153,  it  was  htid,  that  a  partial  bilnre  of  consideration  for  a  promissory  note  constitutes 
no  ground  of  defence,  if  the  guanlum  to  be  dcdnctcd  on  that  account  is  matter  not  of 
deflnite  compntalion,  but  of  unliquidated  damages  ;  as,  where  a  note  was  given  for  the 
plaintiff's  disclosing  to  the  defendant  an  improvement  in  certain  machinery,  which 
tamed  out  to  be  less  heneflciiU  than  was  anticipated  hy  the  partias.  In  Trickey  e. 
Lame,  S  M.  &  W.  378,  to  an  action  by  drawer  against  acceptor  of  a  bill  of  exchange 
for  £  30  St.  6cj  ,  the  defendant  pleaded  that,  before  the  drawing  and  acceptance  of  ibe 
bill,  it  was  agreed  between  the  plaintiff  and  defendant  that  the  plaintiff  should  do  cer- 
tain carpenter's  work  for  the  defendant  far£63;  that  the  defendant  paid  the  plaintiff 
£43  in  part  payment  of  Ihe  £63,  and  afterwards  accepted  the  bill  of  jjxchange,  on 
account  of  tbe  residue  of  the  £E3  ;  that  the  plaintiff  did  not  perform  his  agreement, 
but  neglected  to  perform  some  work,  and  performed  in  an  unworkmanlike  manner  other 
work,  necessary  to  be  done  under  the  agreement;  and  that  tbe  £43  was  more  than  the 
whole  work  done  was  worth.  Held  bad,  on  motion  for  jadgment  non  obilanle  rrrfdicla, 
as  disclosinj;.  not  a  total  failure  of  consideration  for  the  hill,  but  only  a  partial  failure 
of  the  consideration,  to  which  the  money  payment  and  the  bill  were  alike  applicable. 
See  also,  Gaacoyne  i:  Smith,  M'CI.  &  T.  338.  In  Warwick  b.  Nairn,  10  Exch.  76S, 
to  nn  action  by  the  drawer  nf^init  the  Hcccplor  of  a  bill  of  exchange  for  £313  lis.  9d. 
the  defcndnnt  pleaded,  except  as  to  £  108  ISi.  3d.  parcel,  that  the  bill  was  drawn  and 
accepted  in  respect  of  the  price  of  certain  goods  sold  by  the  plaintifTs  lo  the  defendant, 
and  for  no  other  debt ;  Ihnt,  at  tbe  time  of  sale,  the  plaintiffs  promised  the  defendant 
Ihat  the  goods  should  be  of  n  certain  quality;  that  he  bought  tbe  goods  and  accepted 
the  bill  on  the  faith  of  the  plaintiff's  promise  [  that  the  goods  delivered  were  not  of  the 
qualityspecificil,butof  inferior  quality,  and  that  tbey  were  of  the  value  of  £t08  15t.  3<t 
and  no  more;  and  that,  cave  as  aforesaid,  there  never  was  any  value  or  consideration 
for  the  making  or  accepting  the  aaid  lull  of  exchange,     Btld,  on  demarrer,  that  the 

(m)  Benson  >.  Smith,  S  La.  I  OS. 
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pa88.(n)  That  goods  or  property  for  which  the  uote  waa  given 
are  wliolly  worthless  may  not  be  a  sufficient  derence,  for  there 
may  have  beeo  no  &ult  and  no  warranty.  Bat  it  would  cod- 
stitate  a  good  defence  if  there  were  a  warranty,  or  any  element  ^ 
of  fraud  on  tlie  part  of  the  payee.(nn)  And  we  should 
infer  from  what  seems  to  be  the  weiglit  of  authority,  that  it  is 
a  sufficient  deience,  that  the  title  of  the  vendor  has  wholly  &iled, 

plea  wa*  bad.  Arcuniiiii.-  "  The  plalmifTd  are  entitled  to  jadcmcnL  The  aatboriiiei 
are  dcciiUe  tiiat  this  pica  is  bad.  If  the  defendant  aetkt  to  have  them  overrntcd.  bs 
miut  lake  the  case  to  the  Court  of  Error,"  Sully  r.  Fiean,  [O  Kxch  ASS.  is  to  the 
■Bni«  effect.  In  Dreno.  Ton-ie,  7  Post.  412,  it  waa  held,  that  a  partial  failun;  ofccn- 
lideration  is  a  good  defence  lo  a  promissorj  note,  where  the  amoiint  to  be  deducted  on 
that  account  is  matter  to  be  ascertained  bv  mere  (imputation  ;  bat  it  Is  oihenvisc  where 
such  amonnt  depeitds  npon  the  aBccrtainment  of  an  liquidated  damages.  In  Elminger 
V.  Drew,  4  McLean,  388,  where  tbe  consideration  of  the  note  waa  a  quantii}'  of  Hah 
lotd  by  the  payee  to  the  maker,  snd  warranted  to  be  "  well  cured,  good,  BOnnd,  and 
wholesome  ; "  it  waa  hdJ,  that  a  breach  of  this  warranty  was  no  defence  to  un  action 
on  the  note.  And  see,  to  tbe  same  effect,  Washburn  u.  Picot,  3  Dev,  390.  So  In 
Pulsifcr  V.  Holchkiu,  \2  Conn.  334,  it  was  /leU,  (bat,  in  an  action  on  ■  bill  or  note,  the 
defendant  cannot  show  a  partial  failure  of  consideration  to  reduce  the  damages,  if  the 
quanlum  to  ba  dcdnrted,  on  accotint  of  such  pnrtial  fallnre,  is  not  of  definite  compntH- 
lion.  bnt  of  unliquidated  damages,  and  there  has  been  no  attempt  to  rcpudialo  Ibe  con- 
tiact  or  lesloiv  the  consideration.  Therefore,  where  A  hnd  sold  an  interei>t  in  a  patent 
right  to  B,  accompanied  with  a  fulse  reprCBcntation  ;  nnd  the  inlerest  tbue  sold  was  of 
tome  value,  but  of  less  than  il  would  hare  been  if  the  representation  had  been  true, 
but  the  difference  was  of  an  uncertain  and  unliqnidated  amount,  and  B  did  not  repu- 
diate [be  eoncraet,  nor  offer  to  restore  the  interest  sold  ;  in  an  action  on  a  promissory 
note  given  bj  B  to  A  for  each  interest,  it  was  AeW,  that  B  could  not  avail  himself  ot 
Boch  partial  failure  of  consideration  lo  reduce  the  damages  below  the  sum  expressed  in 
the  note.  But  see  Andrews d.  Wbcaton,  23  Conn.  113.  In  Spalding?.  Vand^'rcook. 
2  Wend.  431 ,  where  tbe  coQsidcraiion  of  the  note  declared  On  was  the  making  of  ■ 
quantity  of  provision  bitrrels  by  the  plaintiff  ifor  the  defendant,  under  an  agreement  lu 
mana&clnrc  the  same  so  thai  they  would  pass  inspection  nndcr  the  law  regulating  the 
inspection  of  beef  and  pork ;  it  was  lield,  that  the  defendant  might  show,  in  order  to 
reduce  tbe  amount  of  the  plaintiff's  recovery,  that  a  portion  of  the  barrels  were  manu- 
bctnred  in  an  unskilful  manner,  and  not  in  compliance  with  the  terms  of  the  contract, 
wboreby  the  defendant  lost  the  sale  of  the  same.  So  in  Hnrrington  v.  Stratton,  33 
Pick.  510,  in  an  action  by  (he  payee  against  the  maker  of  a  promisi^nrj  note  given  for 
the  price  of  a  chattel,  it  was  Md  competent  for  the  maker  to  prove,  in  reduction  of  ' 
damages,  that  the  sale  was  effected  by  means  of  false  reprcsen unions  of  the  value  of 
tiie  chattel,  on  the  part  of  the  payee,  altbnugh  the  cbattol  bad  nol  been  returned  or  ten- ' 
dcred  to  bim.  In  Peden  u.  Moore,  I  Siew.  &  V.  71,  it  was  Md.  that  whencTer  a  de- 
fendant can  maintain  a  cross  action  for  damuges.  on  account  of  B  defect  in  personal  ' 
property  pnrdiased  by  him,  or  for  a  non-compliance  by  the  plaintiff  with  bis  part  of  the 
contract,  iha  former  may.  in  defence  to  an  action  npon  his  note,  made  in  consequence  ' 
of  such  purchate  or  contract,  claim  redaction  corresponding  with  the  injury  be  has  nu- 
tained.  And  see  Wodsworth  v.  Smith,  33  Maine,  563  ;  Hills  i>.  Bannister,  8  Coweu, 
11 ;  Wade  e.  Scott,  T  Mlsso.  509  ;  Barr  v.  Baker,  9  Misso.  SJO. 

(r)  Reed  D.  Prentiss,  I  N.  H.  17i 

(nil)  See  case*  in  preceding  note,  and  O'N'eal  v.  Bacon,  1  Houston,  31 5. 

VOL.  I.— O 


;vGoo»^lc 


210  HOTES  AND  BILLS.  [CH.  VI 

even  if  Le  is  liable  on  covenants  in  hia  deed  ;  but  the  cases  cited 
in  our  note  will  show  that  this  is  not  certain.(o)  But  a  failure 
of  title  to  a  part  of  the  land,  or  incumbrance  upon  it,{p)  or  the 
exorbitant  price  of  the  goods,  or  that  they  were  damaged,  al- 
though supposed  to  be  sound,  would  not  be  a  defence.    Nor  will 

(o)  Thr  lirat  cue  on  this  poinl  wu  Frisbee  v.  Eoffnagle,  1 1  Jolins.  50.  H.  gave  a 
promissor}'  note  to  F.  for  the  purchue-money  of  t,  ccttaiu  piece  of  land,  conveyed  by 
F.  to  H,  by  deed,  with  w«rranij ;  Bad  at  the  time  of  the  conveyance  there  was  &  jodg- 
ment  ^sinnF.,  utiderwhich  the  land  waa  aflerwarda  sold  and  ronveyed.  In  an  action 
brought  by  F.  sgainat  R.  on  the  note,  it  wo*  hM,  that  the  init  could  not  be  maintaioed, 
u  the  considenitioD  of  the  note  bad  irhoUy  failed,  the  title  of  H.  being  extinguished  bj 
the  uit  Dnder  the  judgmeot,  though  he  had  not  yet  been  evicted  by  the  purchaser,  Ibr 
he  waa  liable  to  be  evicted,  and  waa  respoofiblo  to  bim  for  the  mtmt  projilt.  The  doc- 
trine  of  thia  caie  baa  generally  been  folloTed  sabetantially.  Id  Rice  v.  Goddard,  li 
Pick.  393,  the  coart  said  :  "  The  note  iraa  given  in  consideration  of  the  conveyance  of 
land  by  deed  with  the  naonl  covenants  of  seisin  and  warranty.  The  title  to  the  land 
&iled  entirely  ;  and  the  qncslion  is,  whether  that  want  of  title  is  an  entire  want  of  cou- 
sidemtioa  for  the  note,  bo  aa  to  render  it  nudum  padum,  or  whether  the  covenants  were 
of  themselves  a  sufficient  consideration  to  sapport  the  promise.  It  waa  decided  by  the 
court  in  Maine,  in  Lloyd  e,  Jewell,  1  GrcenI,  360,  that  the  covenants  were  a  sufficient 
consideration.  The  decisions  of  that  eoart  are  entitled  to  great  respect ;  the  opinion, 
however,  in  the  case  cited,  was  grounded  on  what  was  considered  to  be  the  settled  lew 
of  Maesachusotts ;  bat  though  there  have  been  dicla,  ( Fowler  v.  Shearer,  7  Mass.  1 9 ; 
Phelps  f.  Decker,  10  Mass.  379.)  there  has  been  no  decision  in  this  State  to  that  oflect, 
and  so  the  (bundalion  of  the  opinion  fails.  The  same  subject  has  been  before  the 
canrta  of  other  States,  and  the  decisions  have  uniformly  been,  that  a  total  failure  of 
title  is  a  total  failure  of  the  consideration.  Frisbee  d.  HofFnagIc,  1 1  Johns.  SO ;  M'AI- 
lister  D.  Reab,  4  Wend.  463 ;  Steinhauer  v.  Witman,  1  S.  &  R.  447  ;  Gray  v.  Bandkin- 
•on,  1  Raj,  27S ;  Bell  d.  Hnggins,  1  Bay,  3S7 ;  Chandler  r.  Marsh,  3  Vt.  1 63  ;  Tillot^ 
son  I..  Grapes,  4  N.  H.  448.  The  promise  is  not  made  for  a  promise,  but  for  the  land ; 
the  moving  canse  is  the  estate  ;  and  if  that  fails  to  pass,  the  promise  is  a  mere  nutfuM 
pacttira.  It  vras  objected,  that  the  rule  of 'damages  in  an  action  on  the  covenant  would 
be  different  from  the  consideration  of  the  promise ;  bat  in  the  case  of  a  total  failure  of 
title,  the  amount  of  damages  would  be  the  same  ;  and  it  is  just  that  a  party  should  be 
allowed  to  show  a  total  failure,  in  an  action  on  the  promise,  inatead  of  being  com- 
pelled to  seek  hia  remedy  on  the  covenenia."  Bat  in  Hoy  v.  Taliafbno,  8  Smcdes  & 
H.  737,  it  was  htid,  that  a  vendee  of  land  who  has  received  a  deed  with  covenants  of 
warranty,  and  been  let  into  possession,  cannot,  when  sued  at  law  on  the  notes  given  for 
the  purchase-money,  let  up  the  defence  of  failure  of  cons  I  deration,  without  showing  an 
actiul  eviction.  See  further,  Knapp  v.  Lee,  3  Pick.  45!  ;  Trask  n.  Vinson,  30  Pick. 
105  ;  Cook  V.  Mix,  1 1  Conn.  4S3  ;  jenness  v.  Parker,  24  Maine,  369  ;  Drew  c.  Towie, 
7Fo5tBr412;  Tyler  o.  Young,  2  Scam.  444  i  Gregory  ».  Scott,  4  Scam.  392  ;  Slack  r. 
McLagan,  IS  111.  343  ;  Scudder  E.  Andrews,  2  McLean,  464.  Bnt  see  Young  b.  Trip- 
leit,  5  Litlell,  347  ;  Cnllum  v  Branch  Bank,  4  Ala.  31 ;  Dunn  n.  White,  I  Ala.  645  { 
Wilson  B.  Jordan,  3  Stew,  &  P.  92. 

(p)  Qreenleaf  v.  Cook,  3  Wheat.  13  ;  Howard  v.  Witham,  3  Qreenl.  390;  Wem- 
worth  *.  Goodwin,  SI  Maine,  ISO;  Morriion  c  Jewell,  34  Maine,  116;  Chase  *. 
Weston,  IS  N.  B.  413;  Lattin  v.  Vtul,  17  Wend.  188;  Jenneas  v.  Paiter,  24  MtUnSk 
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a  coiui  3f  equitj,  where  the  failure  of  consideraUon  is  unliqui- 
dated, restrain  an  action  on  the  note  and  bill,  and  order  an  ac 
count.(9} 

It  is  cert^n  that  a  mere  inadequacy  of  value  is  not  the  same 
as,  and  has  not  the  effect  of,  a  total  or  a  partial  failure  of  consid- 
eration.(r)  And  we  apprehend  that  the  difficulty  of  discrimi- 
nating between  inadequacy  and  partial  failure  has  been  a  princi- 
pal cause  of  the  conflict  among  the  American'  cases  a&  to  the  effect 
of  a  partial  failure  of  consideratiou.  They  cannot  be  wholly 
reconciled ;  but  we  believe  that  the  principles  we  have  stated 
above  are  sustuned  by  the  weight  of  authority.  It  is  quite  cer^ 
t^n,  not  only  that  fraud  would  always  be  a  good  defence,  but 
that  extreme  inadequacy  of  value  might  be  evidence  of  fraud,  and 
tlie  evidence  would  be  stronger  as  tliis  inadequacy  was  greater. 

A  partial  want  of  consideration,  like  a  partial  failure,  is  a  good 
defence  pro  tanlo.  But  a  distinction  is  to  be  observed  between 
the  two.  A  partial  failure  of  consideration,  as  we  hare  seen, 
fumishea  no  defence,  unless  the  amount  is  ascertained  and  liqui- 
dated. But  when  there  ie  originally  a  partial  want  of  consider- 
ation, that  will  be  a  good  defence  pro  tanto  in  all  cases.  Thus, 
if  a  note  be  given  by  a  father  to  a  son,  partly  in  payment  for  ser^ 
vices  and  partly  as  a  gratuity,  so  far  as  it  is  given  upon  (he  latter 
ground  it  is  without  consideration,  and  this  will  be  a  good  de- 
fence. And  it  is  no  objection,  that  there  was  no  agreement  or 
understanding  of  the  parties,  or  any  act  or  declaration  of  the 
maker,  to  designate  what  part  of  tlie  a^regate  amount  of  the 
note  was  intended  to  be  a  compensation  for  services,  and  what 
part  to  he  a  gratuity.  The  question,  what  amount  was  founded 
on  one  consideration  and  what  on  the  other,  is  to  be  settled  by 
the  jury  upon  the  eTidence.(«) 

(q)  Glennie  >.  Imri,  3  Tonnge  k  C,  Exch.  436, 

(r)  Solomon  t.  Turner,  1  Stark.  61. 

(<)  Parish  c.  Stone,  14  Pick,  198.  In  thU  cue.  Sham,  C.  J,,  after  dcing  the  £ngltih 
CMW,  which  esuhliih  the  doctrine  [hat  a  partial  failore  of  consideration  fDraiBhea  do 
defaace,  nnlssa  the  amoaat  a  liqaidatcd,  said  :  "  All  the  cases  pat  arc  those  orCiilnni 
of  cuniidcratian,  where  (be  consideration  was  single  and  entire,  and  went  to  the  whole 
note,  and  was  good  and  sufficient  at  the  tinie  the  note  waa  giTCD,  bnt  b.v  some  breach 
3f  contract,  mistake,  or  accident,  liad  afterwards  failed.  There  the  rule  is,  if  the  eon- 
lidenUion  has  who'llj  failed,  or  tbo  cootrsct  been  whollj  rescinded,  it  shall  be  a  good 
leieoce  to  the  note.  Bu  if  it  have  partial!]'  fiiiled  only,  it  wonid  tend  to  an  incon- 
renieitt  mode  of  trial  and  to  a  confusion  of  rights  to  try  such  question  in  a  Bait  on  the 
no^  (■  ■  partial  dafeDce,  and  tbrnniiMe  die  part;  complainiog  shall  be  left  to  his  croM 
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SECTION    III. 

OF   ILLEQAL   CONSIDERATION. 

Am  illegal  coiisideralion  is  a  void  oae,  for  the  reason  tJiat  the 
law  canuot  recognize  a  value  iu  that  which  it  forbids,  nor  euforco 


Action.  Tbu  diatinctiaTi,  and  the  conacquence  to  be  drawn  from  It,  are  alladed  u>  bj 
Lord  EUenbtmugh  in  Tyo  v.  Gwjnne,  2  Camp.  34G.  fie  Bays  :  '  There  is  a  difference 
between  want  of  coneiderution  and  failure  of  coasideration.  The  former  maj  be  gifea 
in  evidence  to  reduce  the  dam^ei ;  the  latter  cannot,  but  funiiiheB  a  distinct  and  inde- 
pendent cause  of  action.'  It  aceras,  therefore,  Tcry  clear,  thnt  want  of  consideration, 
eitbcr  total  or  partial,  rnaj  always  be  shown  by  way  of  defence  ;  and  that  it  will  bar  the 
action,  or  rednce  the  damages,  fram  the  amoaat  exprcised  in  the  bill,  as  it  is  found  to 
be  total  or  partial  respectively.  It  cannot,  therefore,  in  such  case,  depend  npon  the 
■tate  of  ibc  evidence,  whether  the  different  parts  of  the  bill  were  settled  and  liquidated 
by  the  parties  or  not.  Where  iho  noto  is  intended  to  be  in  a  great  degiio  gratnitona, 
tfae  parties  wonld  not  be  liliely  to  enter  into  very  particular  alipulations  as  to  what 
thonid  be  deemed  payment  of  a  debt,  and  what  a  gialui^.  The  rule  to  be  deduced 
fcom  the  cases  seems  to  be  this,  -—  that  where  the  note  ia  not  ^ven  upon  any  one  con- 
■ideralion,  which,  whether  good  or  not,  whether  it  fail  or  not,  goea  to  the  whole  note  at 
the  time  it  ia  made,  bnt  for  two  distinct  and  independent  considerations,  each  going  \o 
a  distinct  portion  of  the  note,  and  one  ia  a  conaideration  which  the  law  deem*  valid  and 
sufficient  to  support  a  contract,  and  the  other  not,  —  there  the  contract  shall  be  appor- 
tioned, and  the  holder  shall  recover  to  the  extent  of  tlie  valid  consideration,  and  no 
further.  In  the  application  of  this  principle,  there  seems  to  be  no  reason  why  it  shall 
depend  upon  the  state  of  the  eTidence,  showing  ttiat  tlieso  different  parts  can  be  ascer- 
tained by  computation  ;  in  other  words,  whether  the  evidence  shows  them  to  be  reapec. 
lively  liquidated  or  otherwise.  If  not,  it  would  seem  that  the  fact,  what  amount  wai 
upon  one  consideration,  and  what  upon  the  other,  lilie  every  other  questionable  fact, 
ahould  be  settled  by  the  jury  upon  the  evidence.  This  can  never  operate  hardly  upon 
the  holder  of  the  note,  as  the  presomption  of  law  is  in  bis  favor  as  to  the  whole  note  ; 
and  the  burden  is  upon  Iho  defendant  to  ahow  to  what  extent  the  note  ia  without  con- 
aideration. Suppose  a  father  proposes,  upon  his  son'a  going  into  business,  to  aid  him 
by  an  advance  of  several  thousand  doUare,  and  for  that  purpose  gratuitously  offers  him 
his  note  for  that  sum  ;  but  aa  his  son  had  pcrfarmcd  services  to  the  value  of  a  few  dol- 
lars, for  which  no  price  was  agreed,  upon  giving  his  note,  the  father,  intending  to  cancel 
and  discharge  that  and  all  other  claims,  takes  a  general  receipt  for  all  services  and  other 
daes.  and  afterwards,  the  note  not  having  been  negotiated,  a  suit  ahonld  be  brought  on 
it  by  the  payee  against  the  maker,  might  not  the  defendant  show  the  want  of  considera- 
tion by  way  of  defence  pro  iantot  and  yet  the  amount  mnst  be  settled  by  a  jury,  (be 
evidence  of  the  original  agrcemenE  not  distinguishing  between  what  was  payment  and 
what  was  Eratuity."  And  see,  to  the  same  effect.  Loring  d.  Sumner,  M  Pick.  98 ; 
Folsnm  r.  Mus<ey,  S  Gtecnl.  400  ;  Stevens  e.  Mclntire,  U  Maine,  U.  lu  Forman  s. 
Wright,  T 1  C.  B.  481,  to  a  count  on  a  promissory  note,  the  defendant  pleaded  that  he 
"was  indebted  to  one  F.  in  the  eum  of  £  10  14i.  IW.,  and  no  more;  that  the  plaintiff 
fhindulcntly,  deceitfully,  and  falsely  represented  to  the  defendant  diat  there  ww  dm 
from  the  defendant  to  F.  tfae  bdid  of  £33  6s.  lOiJ.,  and  then  demauileA  o^  and  by 
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an  obligation  which  it  prohibits  every  one  from  asauming  or  die 
charging. 

This  illegality  may  consist,  first,  in  tlie  violation  of  some  posi- 
tive statute  law.  As  that  prohibiting  gaming,  or  issuing  of 
private  bills  or  notes  as  currency,  in  some  of  the  States,  or  work 
on  Sunday.  As  to  this  last,  it  may  be  observed  that  the  English 
and  the  prevailing  American  rule  always  was,  that  contracts 
made  in  breach  of  the  8unday-law  were  void.(f)  But  in  Massa- 
chusetts tlie  rule  formerly  was,  that  the  contract,  or  instrument, 
—  a  note  of  hand,  for  example,  —  was  valid,  but  the  party  was 
punishable  for  the  offence  of  making  it.(u)  Now,  liowever,  the 
law  in  Massachusetts  is  the  same  as  that  above  stated.(r)  Where 
a  Dote  made  on  Sunday  was  dated  on  Monday,  it  was  held  good  in 
the  hands  of  a  bona  fide  holder.(CT')  A  contract  in  violation  of  the 
statutes  for  the  prevention  of  intemperance  cannot  be  enforced,{ip) 
or  a  contract  for  smuggling,  or  for  compounding  felonies.  It  is  an 
ill^ality  which  avoids  a  contract,  if  it  violatra  the  requirements  or 
prohibitions  of  a  statute,  although  these  are  not  so  expressed,  if 
they  are  certainly  implied  ;(vtu;)  and  the  general  doctrine  now  is, 
that  an  act  to  which  a  penalty  is  annexed  is  prohibited.(f)  We 
do  not  think  it  desirable  to  go  into  details  upon  this  head,  for  they 
must  depend  upon  the  fluctuating  and  very  various  provisions  of 
the  statutes  of  the  several  States.  Usury,  one  of  the  most  import- 
ant among  them,  we  shall  discuss  in  connection  with  interest. 

It  may  be  well  to  remark  here,  as  particukriy  applicable  tn 
ill^;alities  of  this  kind,  although  by  no  means  confined  to  them, 
that  a  contract  which   is   intended  to   lead   to  and  &cilitate  a 

mnns  of  sach  representalion  or  iforeuid  iiii1uT«(l,  the  itefeiidaat  to  deliver  10  him  the 
note  in  the  Bnt  count  mentioned."  It  was  proved,  and  found  \iy  the  Jut;,  that  the  nol« 
wu  obtained  bj  ■  false  reprsaeDtation  by  the  plaintiR  that  £32  6(.  lOit.  wu  doe,  bat 
that  mch  repreientation  had  been  ninde  without  frnnd.  Held,  tliat  the  evidence  sas- 
tiined  the  plea;  for  that  the  words  " fniDcIalentI]'  aod  deceitfutl;"  might  be  rejected, 
and  that  the  plea  irBB  in  sobstani-e  a  plea  of  partial  want  of  consideratioD.  Crerttcfll, 
3.  Baid :  "  The  deciiion  the  court  dow  come  to  does  not  in  any  degree  interfere  with 
the  doctrine,  that  a  small  consideration  maj  Bnatain  a  tar)^  promiee.  Where  there  ia 
a  promise  to  pny  a  certain  anni,  all  lieing,  as  in  this  cane,  supposed  to  be  dne,  each  part 
of  ^le  money  expressed  to  be  dne  is  the  consideration  for  each  part  of  the  promise ; 
and  the  comuderation  as  to  any  part  failing,  the  promise  is,  pro  tanlo,  nudum paetam," 

(0  See  3  Parwms  on  Coot.,  Sd  ed.,  p.  262,  it  uq. 

(«)  Gear  t.  Pntnam,  10  Mass.  312. 

(»)  Fattae  ».  Greely,  IS  Met  384.     See  Barrett  t>.  Hyde,  T  Gray,  16a 

<*>)  Vinton  v.  Peck,  14  Mich.  SST. 

(■)  Doe  V.  Bnmham,  1 1  KosC;  4afl. 

(■w)  Brown  V.  Tarkingtnn,  a  Wallace,  377. 

(s)  See  1  Paiaona  on  ConL,  pp.  SSI,  883. 
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breach  of  law,  is  also  void  for  illegality,  unless  it  produces  this 
eSect  indirectly  and  remotely.  Thus,  if  money  be  lent  to  a  man 
expressly  to  game  with,  and  the  borrower  give  his  note  for  it,  the 
note  cannot  be  enforced.(y)  But  it  would  not  be  defence  enough, 
that  thj  borrower  was  known  to  be  a  gambler,  and  that  any  one 
lending  him  money  might  expect  that  it  would  go  to  the  gaming- 
table, and  that  this  money  did  go  there. 

Secondly,  the  illegality  may  consist  in  the  riolation  of  the  lawa 
of  religion,  morality,  or  decency;  for  the  general  and  fimdar 
mental  principles  of  these  may  be  considered  as  incorporated  into 
the  common  law.  For  example,  a  note  for  future  illicit  cohabit- 
ation is  void.(z)  So  it  would  be  void  if  for  rent  of  lodgings  for 
the  purpose  of  prostitution. (a)  A  note  given  for  past  illegal  co- 
habitation is  not  void  for  illegality ;  for  the  law  does  not  prohibit 
any  one  who  has  done  a  great  wrong  from  ofibring  some  indem- 
nity for  it.  But  such  a  note,  being  a  simple  contract,  cannot  be 
enforced,  for  the  reason  that  the  consideration  is  entirely  passed 
and  executed,  such  a  consideration  not  being  sufficient  to  sup- 
port a  simple  contract.  It  would  be  otherwise,  if  a  bond  or  other 
contract  under  seal  were  given,  instead  of  a  note.(&) 

Tliirdly,  the  illegality  may  consist  in  an  opposition  to  publio 
policy ;  for  this  the  law  must  always  protect.  As  a  contract  in 
restraint  of  trade,  without  reasonable  limitation  of  place  or 
time ;  (c)  or  any  contract  restraining  or  preventing  marriage, 
even  for  a  time ;  or  one  of  that  kind  known  in  English  law  as  a 
contract  of  marriage  brokerage,  or  brokage ;  tliat  is,  a  contract 
wherein  one  promises  to  assist  anotlier  in  accomplishing  a  mar- 
riage, where  the  promisor  has  no  right  of  interference,  or  does  in- 
terfere or  may  be  supposed  to  interfere  corruptly,  (ff)  Contracts 
to  procure  offices  or  votes,  or  for  bribes  of  any  kind,  which  in 
some  States  are  expressly  forbidden,  are  void  everywhere. (e)     So 

(})  Cannui  u.  Btjce,  3  B.  &  Aid.  179  ;  M'EiDDell  t>.  Robinson,  S  M.  &  W.  4S4; 
Monlecai  e.  Dawkins,  9  Rich.  E6S. 

(z)   W&lker  >i.  Perkins,  3  Bnrr.  ISGS;  Friend  v.  Buriion,  3  C.  &  P,  b84. 

(a)  Girardny  v.  BidiarcUon,  1  Eap.  13 ;  Jennings  u.  Thrpgmorton,  Ryan  &  M.  Ml, 

{b)  SeeBinninetont).  WBllu,4B.&Ald.  eai;  Gibson  p.  Dickie,  3  Uanle  &  8.463; 
NySD.  Monley,  SB.  ft  C.  133;  Beanmont  d.  Reeve,  8  Q.  B.  433. 

(c)  Alger  E.  Thatcher,  IS  Pick.  51.    See  a  Panons  on  Com.  SiS,  tU  w,a. 

Id)  Peyton  v.  Bladvell,  1  Vem.  S40.    See  1  Panons  on  Cont.  Sftfi,  SG6. 

it)  Manhall  v.  Baltimore  &  Ohio  R.  B.  Ckh,  IB  Bow.  314,  334  -  336 ;  aippiagu 
s.  Ilepbangb,  &  Watta  &  S.  SIS;  Harris  v.  Roof,  10  Barb.  489;  Rose  c.  Troax,  SI 
Burt).  361.    See  Horn  «.  ToaU,  4  CaliL  SSI ;  Devlin  d.  Brady,  36  N.  Y.  531. 


;vGoo»^lc 


CH.  VI.]  ILLBQAL   COKSIDBBATION.  215 

are  those  to  siippreGB  evideooe,  or  to  interfere  in  any  way  with  the 
course  of  justice,  whether  within  the  terms  of  any  statnte  or  not.(/) 
But  a  note  for  compounding  a  strictly  private  misdemeanor  is  good 
at  common  law  ;(^)  and  in  some  of  the  States  this  kind  of  compo- 
Bition  is  favored  and  regulated  by  statute.  A  note  to  the  mother 
of  a  bastard  child,  to  prevent  a  suit  under  the  statute,  and  to  avoid 
exposure,  is  va]id.{_^)  A  not^,  after  conviction,  for  the  legal  costs 
and  expenses  of  the  prosecution,  may  be  good. (/t)  And  it  is  said,  that 
if  one  sells  goods,  with  the  distinct  knowledge  that  an  ill^al  use  is 
to  be  made  of  them,  but  without  the  promise  or  purjxise  of  render- 
ing personal  aid,  a  note  founded  on  this  contract  will  be  good,(t) 
But  this  rule  cannot  be  universal,  and  we  should  indeed  regard 
it  as  exceptional,  if  not  doubtful.  So  if  one  receives  a  good  bill 
in  substitution  for  one  that  is  forged,  at  tbe  request  of  the  forger, 
it  is  said  to  be  valid,  if  there  were  no  stipulation  to  stifle  proso- 
cutiou  for  the  foi^ry ;  {j)  but  the  new  bill  would  not  be  ^vou 
unless  the  forged  bill  wore  surrendered,  and  if  this  were'  done, 
such  a  stipulation  would  seem  to  be  a  necessary  Implicatiou,  for 
the  principal  evidence  is  destroyed. 

Wagers  generally,  now  indeed  almost  universally,  are  not  en- 
forceable contracts ;  nor  could  a  note  in  payment  of  a  mere 
w^er  be  enforced  between  the  parties.(&)  But  they  are  not  ille- 
gal, and  money  paid  on  them  with  full  knowledge  of  the  facts, 
although  with  ignorance  of  the  law,  which  prevented  any  legal 
obligation,  could  not  be  recovered  back.  If,  however,  the  bet 
or  wager  was  one  which  itself  violated  decency,  or  public  pol- 
icy, as  a  wager  about  the  sex  of  any  person  ;  or  as  to  their 
marriage,  or  having  children ;  or  ou  the  result  of  an  elec- 
tion ;  or  of  a  criminal  or  perhaps  of  any  trial ;  —  in  these  cases, 
not  only  would  the  note  be  void  between  the  parties  to  it, 
but,  if  discharged  by  payment,  the  money  should  be  recov- 
erable, unless  where  this  was  prevented  by  the  rule  tliat,  both  • 

(/)  Nerot  v.  Wallace,  3.  T.  It.  IT;  Edgcombt  «.  Kodd,  B  Eaat,  £94;  Coppock  •. 
Bower,  4  M.  &  W.  381 ;  Swan  r.  CbsndteT,  8  R  Mon.  97 ;  aark  v.  Bicker,  U  N.  H. 
44 ;  Commonwealtli  o.  Jofansan ,  3  Ciuh.  4S4 ;  GardDSr  v.  Maxey,  9  B.  Mon.  90 ;  Hinee- 
bnrgfa  «.  SnniiieT,  9  Vt.  33.  See  Chabb  v.  Hnteon,  18  C.  B.  (U.  S.)  414;  Brown  •; 
PkdRett,  36  Gtt,  609. 

(ff}  Uara  «•  McFbtUii,  35  Ga.  699, 

(g)  Dnge  e.  Ibbenon,  3  Eap.  648 ;  Fallowee  «.  Taylor,  T  T.  B.  4T&. 

(A)  Beele7  v.  Wingfield,  1 1  Eaat,  46 ;  Keir  v.  Leeman,  9  Q.  R  394 ;  Kirk  v.  Strick- 
wtiod,  4  B.  &  Ad.  421 ;  Baker  «.  TourielieDd,  1  J,  B.  Moore,  IW. 

(<)  HodicMni  V.  Temple,  B  TanoL  181. 

(J)  Wallace  v.  Hardacra,  1  Camp.  45. 

(t)  See  a  Paraona  cm  Coot,  861,  363; 
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parties  being  m  part  delicto,  neither  could  have  a  rcmed; 
against  the  other. 

Under  this  head  of  pubhc  policy  comee  that  class  of  casea 
in  which  a  fraud  is  committed  or  attempted  against  creditors. 
Thus,  if  one  creditor  secures  any  advantage  over  the  others, 
which  is  concealed  from  them,  and  then  enters  into  a  composi- 
tion  or  arrangement,  in  which  they  seem  to  stand  on  the  same 
ground ;  or  if  he  has  anything  given  him  as  an  inducement  to 
accede  to  the  composition,  and  so  bring  otliers  in ;  or  if  there  be 
a  baniiruptcy,  and  the  consideration  be  withdrawing  or  suppress- 
ing objection  to  a  certificate  or  dischai^e  of  the  debtor ;  —  in  any 
of  these  cases  a  note  given  for  such  a  consideration  would  be 
void.(^)  And  if  a  note  be  given  by  a  third  person,  who  is  indem- 
nified by  the  debtor,  it  cannot  be  enforced  against  tlie  maker,  be- 
cause it  is  void  from  the  begiQuing.(?n)  In  England,  it  was  held 
tliat,  if  the  creditor  of  a  bankrupt  act  as  commissioner,  and  take 
a  note  for  his  debt  while  the  commission  is  going  forward,  he 
cannot  enforce  it,  because  tlie  maker  could  not  tlien  be  consid- 
ered as  a  free  agent.{n)  So  if  a  tliird  person  pay  money  for  such 
illegal  purpose,  and  the  debtor  give  him  a  note  tlierefor,  the  note 
cannot  be  enforced.(o) 

Trading  with  an  enemy,  as  we  have  seen,  is  illegal,  and  there- 
fore notes  and  bills  given  in  the  course  of  such  trading  should 
be  held  void  ;  but  a  distinction  has  been  taken,  and  it  is  said  that 
a  bill  drawn  on  an  alien  enemy  is  justified  by  practice,  and  is 
legal.(;>)  Certainly  it  would  be  if  drawn  for  payment  of  sup- 
plies which  it  was  legal  to  furnish,  as  to  a  cartel  or  licensed 
Ehip.(9)  The  sale  of  a  license,  which  was  once  held  to  be  le- 
gal,(r)  was  afterwards,  by  the  Supreme  Court  of  tlie  United 
States,  held  to  be  illegal ;  and  a  note  given  for  it  would  be 
void.(*) 

{I)  Coduhott  D.  Bennett,  3  T.  R.  7ft3;  Knight  v.  HaDt,  B  Bing.  432;  Bcyantn 
Christie,  1  Btftrk.  3!9 ;  Sumner  v.  Bradj,  1  H.  BL  647 )  Rice  t.  Maxwell,  IS  8.  &  U. 
SS9  ;  Sharp  d.  Tcese,  4  Halat.  353. 

(m)  Biynutv.  Christie,  1  Stark.  339. 

(r)  Haywood  d.  Ciiamhers,  B  B.  &  Aid.  T53 

(o)  Brjtuit  V.  Chrisde,  I  Sluk.  339. 

(pi  United  Stales  d.  Barker,  I  Paine,  C.  C  156. 

{q)  Suckley  n.  Furse,  la  Johni.  33S. 

(r)  Conlidge  d.  Inglee,  13  Mm.  36. 

(()  Fatlon  V.  NicholsoD.  3  Wheat.  SOt. 
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If  the  consideration  be  in  part  illegal,  and  in  part  not,  it  Eseiiu 
that  the  rule  in  case  of  partial  fulure  of  couEideration  does  not 
apply ;  but  the  whole  contract  is  tainted  and  avoided  hy  tliat  pari 
of  the  consideration  which  is  in  violation  of  law.(f)  Still,  how* 
ever,  although  a  note  on  such  mingled  consideration  would  be 
void,  the  fact  of  its  nullity  would  leave  the  parties  where  they 
were  before,  or  would  be  witliout  it.  And  if  any  good  and  legal 
consideration  passed  between  the  parties,  a  proper  action,  as  for 
money  lent,  for  example,  if  tliat  were  suitable,  might  be  main- 
tained thereon. (u)  If  a  note  or  bill  be  ^ven  for  a  consideratioa 
which  is  in  part  illegal,  a  new  note  for  the  same,  or  in  renewal 
of  the  first,  is  equally  void.(i))  But  a  new  note  for  tliat  part  of 
the  consideration  which  is  legal,  is  good  and  valid.  And  if  sev- 
eral new  notes  are  given  for  the  old  one,  some  of  the  new  ones 
may  be  taken  to  be  for  the  legal  part,  and  so  valid ;  especially  if 
they  are  only  adequate  to  tliis  part,  or  if  the  deduction  be  other- 
wise favored  by  circumstances,  (v?) 

If  a  debtor  assigns  and  transfers  to  a  bona  fide  creditor  a  debt 
founded  upon  an  illegal  consideration,  and  this  illegal  debtor 
gives  his  note  accordingly  to  the  assignee  of  his  creditor,  and  is 
discharged  by  his  creditor,  the  note  will  be  enforced  against  him ; 
for  though  the  consideration  between  him  and  the  assignor  is 
illegal,  that  between  him  and  his  promisee  is  not  illegal.(x) 

Whether,  if  a  note  be  good  In  its  inception,  and  afterwards, 
by  sundry  transfers,  it  reaches  a  bona  fide  and  innocent  holder 
for  value,  he  is  prevented  from  enforcing  it  against  the  maker,  in 
consequence  of  one  of  the  intervening  transfers  being  for  an 
illegal  consideration,  may  not  be  quite  certain.  It  has  been  said, 
that  if  the  indorsements  are  blank,  the  holder  may  fill  an  earlier 
one  to  himself,  and  so  recover  ;  but  if  tliey  are  in  full,  or  he  is 
for  any  reason  obliged  to  derive  his  title  through  the  illegal  trans- 
fur,  he  cannot  8ue.(^)  We  tliink,  that  in  either  case,  and  equally, 
this  illegal  transfer  is  no  bar  or  defence  whatever.    Indeed,  it 

|I)  Scott  0.  Gillmora,  3  Tsunt.  S3e. 

(u)  UlicB  Ini.  Co.  D.  Kip,  B  Covrea,  20;  RobioaaD  v.  Blmid,  S  Bun.  I07T. 

it)  Chapmaa  o.  Black,  S  B.  &  Aid.  588 ;  Wrnoe  v.  CaUaoder,  1  Bou.  9B3 ;  PrcitM 
*.  JackaoD,  a  SUrk.  S37 ;  HoliTen  v.  Coegrove,  IS  Gray,  316. 

(v)  HnbDcr  I.  BichsrdBnn,  BayUy  on  Bills,  Sd  Am.  ed,  &T0 ;  Cnwkatunk  >.  Bom 
5  C.  &  F.  19. 

(I)  Bowen  V.  Doggett,  2  NoU  &  McC.  13T. 

is)  Sm  Story  od  From.  Volw,  §  193. 

Vol.  L  13 
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might  be  difficult  to  see  why  the  very  iudoraee  for  illegal  cousid- 
eratioii  might  not  sue  the  maker,  if  his  iudorser  had  au  uuqueft- 
tiouable  claim,  and  had  Toluntarily  passed  the  paper  trom  him- 
Bolf  to  this  iiidorseo.  The  indorsee  camiot  in  such  a  case  sue  the 
indor&er ;  but  we  iucline  to  thiuk  that  he  may,  by  the  iiidorser's 
dtle,  sue  a  previous  party  .(2) 

Wliere  notes  are  made  void  by  express  statute,  they  canuot 
become  good  in  the  hands  of  subsequent  holders ;  and  upon  ao 
such  note  can  a  subsequent  holder  have  a  valid  claim  against  the 
maker ;  but  if  he  holdc  the  note  for  value  and  in  good  faith,  he 
may  Iiave  a  valid  claim  against  his  ovu  iudorser,  either  as  the 
maker  of  a  new  note  or  the  drawer  of  a  new  hill,  or  else  upon 
the  consideratioQ  which  passed  between  them.(a) 


SECTION    IV. 

OF  TRANSFEBS  FOB  ANTECEDENT  DEBTS,  OR  FOR  SECURITY. 

In  all  cases  where  the  note  is  not  made  void  by  law,  but  is 
void  as  between  tiie  parties  to  it,  for  want,  or  failure,  or  illegality 
of  consideration,  it  becomes  a  good  note  or  bill,  as  against  all 
parties,  in  the  bands  of  a  subsequent  holder,  provided  the  note 
or  hill  was  indorsed  over  before  it  was  dishonored,  and  provided 
also  it  was  indorsed  over  for  a  sufficient  consideration.  The  first 
of  these,  relating  to  the  time  when  the  iiidorsemeut  must  be 
made,  will  be  considered  hereafter.  In  regard  to  the  second, 
there  is  some  conflict  and  uncertoiuty  as  to  whether  either  pay- 


{*)  8«e  Knights  tr.  Pntnam,  3  Pick.  184 ;  Fair  «.  EliMon,  1  Eut,  93 ;  Daniel  v. 
Carton/,  1  Eip.  S74.    Bat  Me  Lowes  d.  MaKUU«do,  1  Stark.  3S5.    This  qneitian 

ninallf  arises  in  coees  of  Qinrf,  and  ire  shall  caniider  it  more  rally  when  we  come  to 
mat  of  that  sabject. 

{a)  In  Edwards  r.  Dick,  4  B.  &  Aid.  3IS,  in  an  aclioa  agBintt  tha  drawer  of  a  biU 
of  exchange,  it  was  iild  to  be  no  defence  that  the  bill  was  drawn  and  accepted  for  a 
gaming-debt ;  it  having  been  indoTsed  otst  b;  the  drawer  for  a  valnable  consideration 
to  a  thinl  person,  bj  whom  the  action  was  bronglit.  So  in  Johnston  v.  Dickson,  I 
Blackf  !5fi,  in  an  action  by  the  bona  Jide  aasignee  of  a  promissory  note  aeainst  the 
aasignor,  it  wai  htid  to  be  no  defence  that  the  Dote  was  originallj  giren  \>j  the  maker 
to  the  defendant  for  an  illeeal  consideralion.  We  shaU  consider  this  and  other  qoM- 
tlons  relatiTe  to  iba  r^ta  c^  a  bona  fiJ*  bolder  mote  taMj  in  the  chapter  on  that 
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ment  of,  or  security  for,  a  previously  existing  debt,  is  such  a 
consideration  as  protects  the  indorsee  or  holder. 

The  general  question  presents  itself  under  three  aspects.  One, 
where  negotiiU>lQ  paper  is  received  in  payment  of  au  antecedent 
debt.  Another,  whore  it  is  received  as  collateral  security  for  an 
antecedent  debt.  A  third,  where  it  is  received  as  collateral  secu- 
rity for  a  debt  or  contract  which  is  simultaneous  with  the  trans- 
fer of  the  paper.  The  question  arises  in  np  other  cases,  for  if 
negotiable  paper  be  indorsed  and  ^ven  outright  for  a  debt  con- 
tracted at  the  time,  or  in  pursuance  of  a  contract  then  executed, 
this  is  certfunly  a  valid  consideration ;  aud  the  real  question  is, 
whether  only  this  constitutes  such  a  consideration. 

The  doctrine,  that  none  of  the  three  considerations  above  men- 
tioned are  sufiBcient,  rests  upon  two  grounds,  which  are  quite  dis- 
tinct. One  of  these  is,  that  the  transferee  of  the  paper,  as  he 
gives  for  it  bo  new  consideration,  is  not  injured  by  losing  it ;  or 
rather,  that  if  it  be  taken  away,  he  has  all  that  he  had  before  he 
received  it ;  and  consequently  his  title  or  interest  is  no  better 
tlian  his  indoreer's,  and  whatever  defence  a  prior  party  could 
make  aguust  that  indoreer,  the  same  may  now  be  made  against 
him ;  and  if  it  be  made  successfully,  and  he  loses  the  paper,  he 
falls  back  on  the  debt  due  to  him  from  the  indorser,  which  is  just 
as  good  as  it  was  before. 

The  other  objection  is,  that  none  of  these  three  transactions 
is  within  the  or^nal  purpose  or  true  function  of  negotiable  pa- 
per. Such  paper,  it  is  held,  is  made,  in  the  first  instance,  for 
goods  bought,  or  otherwise  on  a  bargun  simultaneous  with  it ; 
and  afterwards  it  may  be  negotiated  by  the  payee,  that  is,  given 
by  him  in  a  transaction  like  that  in  which  he  received,  sold,  or 
discounted  it,  in  either  of  which  cases  the  property  passes  abso- 
lutely for  a  present  consideration.  And  anything  else  than  this 
is  irregular ;  is  not  a  business  transaction  ;  no  proper  negotiation 
of  negotiable  paper,  and  no  such  use  of  that  paper  as  is  contem' 
plated  by  the  peculiar  principles  or  privileges  of  negotiable  paper; 
and  therefore  these  principles  or  privileges  do  not  attach  to  it, 
but  it  is  open  in  the  hands  of  the  assignee  to  all  the  defences 
which  could  have  been  made  agmnst  it,  had  it  continued  in  the 
hands  of  the  assignor. 

We  very  much  doubt  the  adequacy  of  either  of  these  reasons, 
in  either  of  these  cases.     As  to  the  first  reason,  it  may  sometimes 
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be  applicable  in  part,  but,  as  we  ehould  suppoee,  very  seldom. 
We  liave  already  seen,  that  a  note  indorsed  and  given  for  an  ante- 
cedent debt  is,  under  some  circumstances  at  least,  certainly  good  ; 
and  where  it  constitutes  an  absolute  payment  of  that  debt,  it  must 
unqueGtionably  be  so.  But,  in  general,  we  suppose  it  would  be 
very  seldom  true  in  fact,  that  a  note  indorsed  and  given  for  an 
antecedent  debt,  as  security  or  otherwise,  or  as  security  for  a 
simultaneous  debt,  .can  be  withdrawn  or  annulled,  and  leave  the 
party  receiving  it  as  well  situated  as  before.  He  has,  it  is  true, 
his  whole  claim  against  the  transferrer ;  but  he  does  not  hold  it 
uuder  so  favorable  circumstances.  In  the  great  majority  of  cases, 
the  transfer  is  in  execution  of  a  bargain,  by  which  sometiiing  is 
gained. by  the  transferrer;  eltlier  delay  or  forbearance,  or  further 
credit,  or  the  giving  up  by  the  transferee  of  other  means,  or  de- 
clining to  use  other  opportuuities  of  indemnity  or  security.  If 
tlie  rule  was  confined  to  tliose  cases  to  which  it  is  strictly  appli- 
cable, we  apprehend  that  it  would  be  found  to  have  a  very  limited 
operation.  It  would  be  one  thing  to  hold,  that  an  indorsee  of 
negotiable  paper,  who  can  surrender  it  and  be  in  all  respects  as 
well  situated  as  if  he  had  not  taken  the  paper,  should  be  open  to 
the  defences  av^able  against  his  indorser.  But  it  would  be  a 
very  diflferent  thing  to  hold,  that  all  indorsees  for  an  antecedent 
debt,  or  for  collateral  security,  are  in  this  position. 

As  to  the  other  reason,  tliat  these  are  not  regular  business 
transactions,  or,  as  is  sometimes  said,  that  these  transfers  are  not 
made  in  due  course  of  business,  we  think  the  supposition  on 
which  the  reason  rests  to  be  erroneous.  Such  transactions  now 
constitute  a  large  part  of  the  use  which  is  made  of  negotiable 
paper.  Even  bank-bills,  where  it  is  desired  to  withhold  them 
for  a  time  from  circulation,  are  sometimes  pledged  as  security. 
This  is  seldom  a  "  regular,"  or  perhaps  a  proper  transaction  ;  but 
the  objections  to  be  urged  against  it  are  grounded  upon  the  es- 
pecial nature  and  purpose  of  this  kind  of  negotiable  paper,  and 
do  not  attach  to  common  bills  or  notes.  It  is  certainly  very 
common  to  offer  notes  for  discount  at  a  bank,  and  other  notes  as 
a  secunty  for  tliem ;  and  wo  cannot  see  what  objection  can  lie 
against  this  transaction,  or  any  ground  for  saying  that  thd  bank 
should  be  open  to  defences  against  the  notes  they  take  as  secu- 
rity, which  they  are  not  open  to  as  to  those  which  they  discount. 
So  far  from  holding  that  transfer  for  security  is  not  a  regular 
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diGpoBidon  of  a  negotiable  note,  we  think  it  one  extremely  com 
mon  in  point  of  fact,  wholly  unobjectionable  in  itself,  and  ofto:] 
extremely  convenient  to  all  parties.  And  tlic  law  could  not 
decide  tliat  this  was  an  improper  use  of  negotiable  paper,  and 
withdraw  its  protection  on  this  ground,  witliout  impairing  the 
utility  of  this  paper,  and  throwing  a  useless  hiiiderance  in  the 
way  of  mercantile  transactions.  It  is,  therefore,  our  conclusion, 
that  when  the  principles  of  the  law  merchant  have  established 
more  firmly  and  unreservedly  their  control  and  their  protection 
over  the  instruments  of  the  merchant,  all  of  these  transfers  (not 
affected  by  peculiar  circumstances)  will  be  held  to  be  regular, 
and  to  rest  upon  a  valid  consideration.  It  is  now  quite  well 
settled,  that  in  the  first  of  the  three  cases  before  stated,  namely, 
where  negotiable  paper  is  received  in  payment  and  extinguish- 
ment of  a  pre-existing  debt,  the  holder  is  entitled  to  protection. (6) 

[b]  This  U  held  in  the  following  cases :  PercirkI  v.  Fmmplon,  2  Cromp.  M.  &  R. 
180;  Poirlerr.  Morris.  2  F.IIia  t  B.  S9  ;  Swift  r.  Tyson,  16  Pet.  1  ;  Riley  v.  Anior- 
ton,  3  McLean,  599  ;  Varnam  v,  Bellamr,  4  McLean,  S7  ;  Pugli  a.  Darfoa,  I  Blatchf. 
C.  C.4I3;  Honi<»u.  SmyOi,  16  Maine,  177;  Norton  d.  Woilo,  SO  Maine,  175;  A'lanu 
0.  Smith,  3b  Maine,  3ii  ;  Williams  v.  Little,  II  N.  H.  66 ;  Atkinson  a.  Brooks,  M 
^'t.  969:;  Chicopce  Bonli  d.  Chapin,  8  Met  40;  Blanchanl  d.  Stevens,  3  Cnsh.  163; 
Bnuho.  Scribner,  II  Conn.  388;  McCaskj  p.  Shennnn,  2i  Conn.  605;  Youngs  v. 
Lee,  IS  Barb.  187,  2  Kem.  5M  ;  While  i>.  Springfleld  Bank,  I  Barb.  325,  S  Sandf. 
333;  BankofSaoduskv  v.  ScoriUe,  34  Wend.  IIS;  Bankof  Si.  Albans  v.  Gilliland,  2S 
Wend.  311;  New  Tork  Marbled  Iran  Wo^s  v.  Smith,  4  Duer,  363  ;  ferdon  o.  Jones, 
9E.  D.  Smith,  106;  and  see  esses  in  note  d,  infra ;  Walker  v.  Geixse,  4  Whan.  353, 
358  ;  Bush  r.  Peckard,  3  Huring.  SBS  ;  Reddirk  v.  Jones,  6  Ired.  107  ;  Bond  u.  Cen- 
tral Bank,  2  Ga.  93  ;  Banli  of  Mobile  d.  Halt,  6  Ala.  639 ;  Pond  v.  Lockwood,  S  Ala. 
669;  Barney  v.  Earle,  13  Ala.  106;  Carlisle  t.  WiJthan,  II  Ohio,  173,  ovtrrulinic 
Biley  «.  Johnson,  8  Ohio,  .-^36;  Bnst»ickii.  Dodge,  1  Dong.  Mich.  413;  Outhnaite  v. 
Porler,  13  Mii-b.  533;  MsT  v.  Qnimhy,  3  Bush,  96;  Brown  v.  Leavitt,  31  X  V.  113; 
IvBs  0.  Farmers'  Bnnk,  3  Allen,  386;  Stevens  «.  Campbell,  13  Wise,  375;  Bcrtnird 
».  Barkmnn,  B  Enp.  Ark.  150.  In  Williams  e.  Little,  11  N.  3.  66,  Parktr,  C.J.  said: 
"  The  pnny  wlio  takes  a  negotiable  nolo  by  indorsement  iona  ^s  before  it  is  payable,  in 
IMvmenl  of  a  precedent  debt,  and  disoliargcs  that  debt,  wilbonl  noliec  of  anj  defence  cx- 
isiin^r  a(rainst  the  note,  has  as  meritorious  a  rasa  as  he  who  receives  the  note  in  paymeni 
for  good^  sold  at  tbo  ^me.  Toirnsley  u.  Sumrall,  3  Pet  170,  1B2.  If  it  be  said 
that  the  one  parts  with  his  property  npon  tbo  faith  of  the  promise  contained  in  the  note 
which  is  niccived  in  payment  for  the  (;oods,  it  may  be  answered,  that  the  other,  giving 
credit  to  the  note,  parts  witli  and  discharges  an  oblitration  lo  pay  money,  wliU-li  in,  in 
contemplation  of  law,  property  of  quite  as  high  a  chnraclor.  Ho  cannot,  after  such 
pavmcnt  and  discharge,  maintain  an  action  npon  the  debt  he  has  thus  dLirhnrgcd, 
merely  becaase  the  mskcr  of  the  note  lie  received  in  payment  might  hiive  hnd  some 
defence  against  it  in  the  hands  of  the  puyce  from  whom  he  received  it.  There  is  a  saf> 
fieient  consideration.  He  has  pancd  with  a  right.  Somelhiiig  more  is  neecssarr  to 
enable  him  to  recover  his  debt  which  ho  has  surrendered.  He  may  be  restored  to  his 
right  a>  recover  the  amount  of  his  debt,  if  the  maker  avoids  the  note  in  his  liandi  hj 
ft  defence  whirh  arose  prior  to  the  Indorsement.  But  the  holder,  baving  thus  parted 
19« 
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In  New  York  it  was  at  one  time  held  that  the  receiving  of  a 
note  in  payment  merely  of  an  existing  debt  was  not  enoTigh,  with- 
out giving  up  other  security. (c)  But  the  rule  now  eeeras  to  be 
otherwise.(d)  In  Missouri  a  pre-existent  debt  or  liability  is  a  suf- 
ficient consideration  to  support  the  title  of  an  indorsee. (dd J  So 
also  in  Illinois,  (de)  in  Minnesota,(tf/')  and  in  lioaisiana.ictg) 

It  may  be  remarked,  that  when  negotiable  paper  is  received  io 
payment  of  a  debt,  it  may  be  received  as  absolute  payment,  and  in 
extinguishment  of  the  debt,  or  it  may  be  reoeivea  as  conditional 
payment,  namely,  as  payment,  provided  it  shall  turn  out  produc- 
tive, upon  the  use  of  due  diligence.  In  two  or  three  of  our  States, 
aa  Massachusetts  and  Maine,  the  presumption  ia,  that  it  is  taken  as 
absolute  payment;  but  in  England  and  in  most  of  our  States  the 

with  his  property,  on  the  faitb  of  a  proiniK  wbich  tbe  nuker  hud  mule  negotiibte,  and 
which  bore  no  marks  of  diehonor,  Che  tgneRtioD  racan  whj  he  has  not  aa  good  end 
meritorioas  a  title  a«  he  who  had  parted  witli  merchandiae,  or  iocorred  reaponsibilitiea 
npon  a  similar  conGidcration.  If  the  holder  may,  upon  a  failare  Co  recover  the  note  in 
the  one  case,  be  remitted  to  hia  ortjrinal  rif;ht,  and  recover  his  debt  against  the  indoraer, 
he  ma;  io  the  other  recover  back  his  merchandifie,  or  its  value,  or  ^e  money  bu  hai 
paid.  Nor  are  we  aware  of  any  policy  which  gbonld  lead  to  saeh  a  diiUacCion.  The 
payment  of  a  debt  ie,  or  ought  Io  be^  aa-niiich  a  commercial  trantiaction  ae  a  aula  of 
)(oods,  or  a  loan  of  money.  If  it  is  in  the  aaiiBl  course  of  trade  to  pnrchase,  it  ought 
alw)  to  be  in  tJie  usual  course  of  trade  and  commercial  dealing  to  pav."  See  contra. 
Bright  V.  Judaon,  47  Barb.  39.  In  Youngs  v.  Stahelin,  3i  N.  Y.  398,  an  obligation 
of  a  third  party  received  from  the  debtor  by  the  creditor  when  the  debt  is  contracted,  is 
pmumed  to  bereerived  as  payment;  but  the  preaamption  maybe  overcome  bv  evidence, 

(r)  See  Francis  v.  Joeeph.  3  Edw.  Cb.  183;  Spear  v.  Myera.  6  Barb.  4iS;  Gold- 
■mid  II.  Lewis  0\  Bank,  la  Barb.  407  ;  Hosa  v.  Brotherson.  10  Wend.  Rb,  commented 
OD  and  explained  In  Smith  v.  Van  Loan,  IS  Wend.  659.  So  held  iu  Teoiic»«e.  Vat- 
teriien  v.  Howell,  5  Sneed,  441 ;  Nicbol  f.  Bate,  10  Yerg.  439.  In  the  followini;  cases, 
other  security  being  given  np,  tbe  holder  was  held  entitled  to  recover.  Smith  v.  Van 
Loan,  16  Wend.  659;  Bank  at  Salina  v.  Babcock,  21  Wend.  499;  Hohawk  Bank  v. 
Corey,  1  Hill,  511. 

(d)  See  cases  cited  lupra,  note  6.  In  Youngs  e,  Lee,  18  Barb.  1S7,  193,  the  court 
said:  "The  mere  dischar)^  of  an  antecedent  debt  is  a  valuable  consideration."  In  the 
Conrt  of  Appeals,  2  Kem.  ^51,  the  case  was  put  on  this  ({ronnd:  "In  the  case  before 
n«,  the  note  wan  received  in  extinguishment  of  a  demand  upon  a  note  not  yet  due,  and 
the  note  waa  delireretl  up.  The  surrender,  upon  a  conaideration  of  a  security  not  diia, 
extingnisheo  the  security."  In  Stettheimer  v.  Meyer,  33  Barb.  SIS,  it  waa  held  that  it 
made  no  difference  that  the  debt  waa  overdue,  if  tbe  evidence  of  the  indebtedness,  or  a 
Mcnritj  therefor,  was  at  the  time  of  taking  the  note  given  up.  In  Farrington  v.  Frank- 
fort Bank,  34  Barb.  554,  ■  peraon  was  induced,  by  false  and  fraudulent  represen talons 
of  the  drawer  of  hilla  of  exchange,  to  indome  the  same  for  his  acrommodation,  and  the 
bllla  were  therefore  delivered  to  the  cashier  of  a  bank  which  then  held  protested  drafts 
drawn  by  the  same  drawer  on  the  same  drawee!>.  There  was  no  agreement  between  the 
drawer  and  the  cashier  that  llie  new  drafts  should  be  received  in  payment  of  the  pro- 
tested drafts,  but  they  were  procured,  and  deliverwl  to  the  caahier  with  the  intention 
that  they  shoabl  be  held  as  additional  and  rollaternl  security  to  the  protester!  tiills. 
The  new  drsfta  were  snl«equent1y  passed  to  the  credit  of  Che  drawer  on  the  books  of 
the  hunk,  and  he  was  charged  with  the  protested  bills,  and  the  latter  were  stamped 
with  the  CHncelltn);-iron  of  tlie  hunk,  but  etill  remained  in  its  poasession.  It  was  held 
that  the  hank  waa  not  a  bona  JUU  holder.  See  also  Vayae  v.  Cntler,  13  Wend.  605; 
Clarke.  Ely,  3  Sandf.  Ch.  166;  Fulton  Bank  r.  Fhienix  Bank,  1  Halt,  563;  Stewart 
V.  Small.  3  Barh.  559. 

(ddl  Boatman's  Institntioc  v.  Holland,  38  Mo.  49. 

{dt)  Mnnnin^t  ■>.  MrClnre,  36  lil,  490. 

(df)  Stevenson  a.  Heyhind,  I !  Minn.  198. 

{dg)  Citizen's  Banks.  Payne,  18  La.  Ann.  333 1  SnccessioDof  Dolhonde,3lLa.Ann.3L 
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presumption  is,  that  it  is  taken  as  contlitional  payment.  To  what 
extent  auy  of  our  courts  would  make  a  distinction  between  these 
two  cases  holding  that  one  who  takes  a  note  as  absolute  payment 
is  a  holder  for  vaUie,  and  that  one  who  takes  it  as  conditional  pay- 
ment is  not,  is  left  in  great  doubt  and  obscurity  by  the  cases.  As 
to  the  second  ease  stated  in  the  text,  namely,  where  negotiable  paper 
is  received  as  collateral  security,  of  an  antecedent  debt,  the  authori- 
ties are  still  less  harmonious.  In  England,  it  appears  to  be  settled 
that  such  a  holder  is  entitled  to  protection. (e)  It  has  been  so  held, 
also,  by  the  Supreme  Court  of  the  United  States,(/)  The  same  doc- 
trine, it  seems,  is  held  in  Massachusetts  and  in  some  other  States.(^) 
In  Vermont  it  has  been  held,  that  one  to  whom  a  bill  of  exchange 
is  indorsed  as  collateral  security  for  an  antecedent  debt,  is  entitled 
to  recover  aeainst  an  accommodation  acceptor,  not  known  to  him 
to  be  such  when  the  bill  was  taken  by  him. (A)  In  Connecticut,  one 
who  takes  a  note  before  maturity,  as  security  for  an  existing  debt, 
is  a  bona  fide  holder.(/iA)  Not  unfrequently  it  is  left  to  the  jury  to 
determine,  as  a  question  of  fact,  whether  tne  note  was  intended  to 
be  payment  of  the  debt.(Ai)  In  New  York,  one  who  takes  a  note 
to  be  payment  when  collected,  takes  it  subject  to  equities.(Aj')    In 

(t)  Percival  v.  Frampton,  3  Cramp.  M.  &  R.  180:  Foirior  ».  Morris,  3  EUia  &  B.  89. 
See  on  this  Hobject  ihe  chapter  on  Paj'iiieat  bv  Bill  or  Note. 

(/)  McCurty  ».  RociU,  21  How.  432.  See'  dicta  in  Swift  n.  Tyson,  16  Pet  1.  In 
GfioJinnn  v.  Siniun'la,  20  Hoir.  343,  nt  the  time  the  note  in  suit  waa  taken,  collateral 
■ecuritiea  previoimW  piven  were  ran-endered,  and  farther  lime  given.  It  waa  beW, 
that,  vhaCever  the  drcision  of  the  mort  might  be  od  the  general  qneetion,  these  facta 
constituted  the  assignee  a  holder  for  vHlue. 

{g)  Chicopee  Bnnk  V.  CliapiD,  S  Met,  40;  Blanch ard  r.  Sterene,  SCnafa.  16S;  Gard- 
ner u.  GBger,  1  Alien,  502;  Le  Breton  v.  Pierce,  2  Allen,  14;  Bnnk  of  New  York  ». 
Vanderhoret,  38  N.  Y.  553 ;  Brookman  p,  MetcalE,  32  N.  T.  B9I ;  I.von  p.  F.wing*, 
]T  Wise.  61;  Cnrtis  v.  Molir,  IS  Wise  SIS;  Gibson  v.  Conner,  3  Ga.  47;  Saving* 
Bankv.  Bates,  8  Conn.  505;  Hank  of  the  Repablic  v.  Carriiigton,  5  U.  I.  515-  Bank 
or  Charleston  «.  Cliiniben,  1 1  Kich.  657  ;  Smith  t.  Hiacocks,  14  Muine,  449 ;  Velettfl 
V.  Mason,  1  Smith,  Ind.  89,  1  Cart  288  :  and  dicta  in  I'ajne  v.  Bensley,  8  Calif.  280 ; 
Allaire  v.  Hartshume,  1  N.  J.  GB5;  Kobinson  >.  Lair,  31  Iowa,  9;  Smith  v.  leaacs, 
23  La.  Ann.  454;  Lindsay  t.  Chase,  105  Mass.  253;  Bonand  >.  Geneoi,  42  Gs.  639. 
The  semrity  mnst,  however,  be  given  for  a  debt  vhicfa  can  be  identified.  Merriim  », 
Gr*Dile  Bank,  8  Graj,  254.  See  ante,  p.  176.  A  mere  verbal  pledge  without  delivery 
or  possession  is  not  enough.   Kuasell  v.  Smdder,  42  Barb.  31. 

(A)  Atkinson  v.  Brooks,  26  Vt  569.  £egfitld,  C.J.  stated  the  following  exrcptiona 
asbnsed  npon  pood  sense,  and  perhaps  sDstained  hyauthority:  "I.  A  note  or  bill  nego- 
tiant in  secnrily  for  a  debt  not  yet  due.  is  not  npon  sufficient  eonsiderntion,  ordina- 
rily, nnless  the  creditor  wait  in  faith  of  the  collateral  after  his  debt  hecontes  Hae.  i.  If 
the  debtor  is  notnrionsly  insolvent  before  the  note  or  bill  is  nexotiated  as  colUtenil 
sei-nritv,  it  is  said  the  creditor  c»n  imty  stand  upon  the  rights  of  his  delitor.  3.  If  a 
note  or  bill  Is  taken  merely  to  collect  for  the  debtor,  to  apply  «hen  collected,  the 
creditor  not  Incoming  a  parly  h\'  indorsenient,  so  at  to  lie  bonnd  to  pnrsne  the  rales  of 
the  law  merchant  in  making  cirmond  of  pavment  and  giving  notit-e  li«ck,  the  holder  is 
merely  the  agent  of  The  onncr.  De  ljn  ChanmeKe  v.  Buuk  of  England.  9  B.  &  C.  2U8; 
Allen  V,  King,  4  McLean,  128.  4.  So,  too,  probably,  if  it  were  shown  iKwitivelj  that 
■be  bolder  gave  no  credit  to  Ihe  indorsol  bill,  and  did  in  no  nenae  conduct  differently 
on  that  account,  he  contd  not  be  regarded  Is  a  holder  Fur  value."  This  case  is  doubted 
in  Austin  o.  Curtis,  31  Vt  64. 

(ftA)  Bridgeport  aty  Bank  v.  Welch,  2S  Conn.  476. 

<AI)  BrowD  V.  Scott,  SI  Penn.  357  ;  White  t.  Jones,  38  IIL  159. 

(Af)  Scott  B.  Ucean  Bank,  S3  N.  Y.  389. 
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Other  States  it  is  held  that  the  taking  of  a  uote  as  collateral  security 
for  a  pre-fxistiiig  debt,  without  more,  will  not  place  the  taker  in 
the  nitiiation  of  a  holder  for  value,  so  as  to  protect  him  against  the 
equilief  subsisting  between  the  original  parties  to  the  note  ■,{hk)  but 
it  is  otherwise  if  there  is  a  new  and  distinct  consideration,  as  if  time 
was  given,  in  consideration  of  obtaining  the  note  as  security  for  the 
debt.  For  the  giving  of  time  would  be  a  present  and  a  valuable 
consideration,  and  a  pledge  on  these  terms  would  be  the  same  as  a 
pledge  for  money  paid  down.(i)  If  a  note  given  by  the  debtor  be 
not  payment  of  a  pre-existing  debt,  it  suspends  the  remedy  on  the 
debt,  and  laches  on  the  part  of  the  creditor  in  regard  to  the  note, 
makes  it  payment,(ii)  In  the  third  case  stated,  namely,  where  one 
receives  a  bill  or  note  as  collateral  security  for  a  debt  contracted  at 
the  time,  it  is  quite  well  settled  that  he  is  entitled  to  protection 

(At)  Uieev.  Raitt,  IT  N.  H.  IIS;  ttaDCan  c Gosche,  3  BoBir.  S43 ;  Natter  v.  Sloier, 
4B  Me.  163;  KviD  v.  Chew,  13  Iowa,  589;  Jenkins  v.  Schanb,  14  Wise.  b. 

(i)  Petrie  p.  Clark,  11  S.  &  R.  377;  Kiritpatrick  p.  Muirhead,  16  Penn.  State,  117; 
Clark  n.  Ely,  9  Sandf,  Ch.  166 ;  Bank  of  Poaghkecpnie  v.  Haibrauck,  a  Scld.  S16, 
230;  PrentiasD.  Graves,  33  Bnrb.  621;  Ontario  Bank  u.  Worthington,  la  Wfnil.  693; 
Wardell  v.  Howell.  9  Wend.  1 70 ;  Stalker  d  M'  Donald,  6  Hill,  93  ;  Bcrtrand  u.  Biirk- 
man,  B  Eng,  Ark.  150;  Jenness  c.  Bean,  10  N.  H.  366;  Prentice  i>.  Zanc.  2  Gnu.  262; 
CullaiD  D.  Branch  Bank,  4  Ala.  21  ;  Roxbomucli  i'.  Mcasick,  G  Ohio  State,  -1-13  ;  Cook 
1'.  HcIiD5.SWiBcl07;  Goodmnn  t).  Simonds,  19  Misso.  106.  In  Fen  pu  1 1  ie  r.  Hamilton, 
9S  Ala.  319,  il  was  also  held,  that  the  liict  that  the  holder  afterworda  granti  indulgenr« 
or  forbears  to  enforce  his  rcmcdiea  for  the  collection  of  his  debt,  yiben  it  is  not  shown 
tbat  anch  indnlgenceorforbCHrancewa*  an  element  of  the  contract  bj  which  he  acquired 
the  paper,  docs  not  render  him  a  holder  for  value.  In  the  following  CAfca  the  giving 
np  other  security  was  held  Guffloicnt  lo  enable  the  holder  to  rccoTCr.  Goodman  n. 
Simonda,  20  How.  3« ;  Fonhy  v.  Pritdiard,  2  Snniif.  ISI  ;  Payne  t:  Bensley,  8  Calif. 
SGO;  Allaire  r.  [lartshonie.  1  N.  J  G6»  ;  liobbini  e.  Richardson,  S  Boaw.  248  ;  Dc- 
pean  p.  Waddinglon,  G  Whnrt.  220.  If  a  person  ukes  a  note  as  collateral,  and  not 
only  docs  not  give  any  other  consideration,  but  retains  other  eecnrity  which  he  before 
held  for  the  debt,  it  has  been  held  that  be  is  not  a  bona  _fidt  holder  for  value.  Mickic* 
p.  Colvin,  4  Barb.  304. 

(ii|  Sbepmiin  v.  Cook,  1  Green,  iSl ;  Brown  v.  Cronite,  91  Cal.  386 ;  Fbtenix  Ina. 
Co.».  Allen,  11  Micb.  501. 

U)  Thus,  in  Collins  t.  Martin,  1  B.  &  F.  648,  where  A  deposited  bilh  indorsed  in 
blank  with  B,  his  banker,  to  1«  received  when  dae,  and  the  latter  raised  money  upon 
them  by  pledging  tliem  with  C,  another  banker,  and  afterwards  became  bnntrupt;  it 
waa  held,  that  A  conld  not  maintain  trover  against  C  for  the  Inlla.  So  in  Mnnn  b. 
M'Donald,  10  Watts,  270,  it  waa  held,  that  if  the  payee  of  a  promissory  note,  indorsed 
by  himself  and  subsequent  indorscrs,  delivers  it  to  bis  creditor  as  collHtenil  security  for 
a  debt  then  created  on  the  faith  of  such  indorsements,  without  notice  of  any  equihr 
between  the  maker  anil  payee,  anch  maker  cannot  defend  himself  by  ahowing  failnre 
of  consiileration  as  between  him  and  the  payee.  And  see,  to  the  same  effect,  Watson 
H.  Culiot  Bank,  5  Sanitf,  423;  Williams  w.  Smith,  i  Hill,  301 ;  Griswoid  e.  Daiia,  31 
Vt.  390;  FtrdoD  v.  Jones,  !  E.  D.  Sniitl^  lOB.  So  if  it  be  taken  for  advances  to 
be  made.  Buucrort  if.  Mclinight,  U  Rich.  663.  In  Fenby  r.  Fritehard,  a  Sandf. 
161,  it  was  held,  that  on  ■  sale  on  credit,  to  be  secured  by  notes  as  collateral,  not 
yet  dne,  the  recnpt  of  the  collaterals  five  days  after  the  delivery  of  the  goods  makes 
the  seller  a  bona  JIdt  holder  of  the  notes  for  a  valuable  consideration,  so  as  to  protect 
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i^inst  equitjes.(J)  So  if  he  gives  up  for  it  ample  security  previ- 
ously i\e\ii.(jj) 

To  the  general  rules  which  we  have  just  stated,  there  are  un- 
doubtedly exceptions,  and  among  them  are  such  cases  as  on  their 
own  fects  and  merits  come  under  the  influence  of  a  different  prin- 
ciple. The  inquiry  in  every  case  is  whether  the  particular  trans- 
action is  within  what  is  properly  meant  by  the  n^otiation  of 
nt^tiable  ))a)>er.(£) 

If  a  note  be  endorsed  and  delivered  for  the  purpose  of  collec- 
tion, with  directions  to  apply  the  proceeds,  when  collected,  in  pay- 
ment of  a  deht  due  to  the  indorsee  from  the  indorser,  it  seems 
that  the  indorsee  will  he  subject  to  the  same  defences  ae  his  in- 

nim  against  anj  defence  wbich  the  maker  of  the  note*  had  afpiinM  the  hajer  ot  the 
goods.  The  only  ca«B  oppoied  to  this  view  u«  Jennen  v.  Bean,  to  S.  H.  S66,  and 
WilliBiDS  V.  Little,  II  N.  U.  M,  in  which  it  ii  held,  that,  where  a  note  is  indonad  at 
eoltatentl  lecuritj.  the  genenl  properlf  remaining  io  the  indorser,  ihe  indorse«  takes  It 
like  s  chose  in  artion  doc  iM^otiable,  subject  to  all  defencea  to  wbich  it  would  ba 
■abject  in  the  hands  ot  the  iadoreer  at  the  time  when  notice  is  pven  of  the  indorae- 
menl;  and  it  maki.a  no  difference  wheiber  it  ia  indoiaed  as  aecarity  for  an  exiatinft 
debt,  or  ralae  t«cei'.-ed  at  the  time.  Bnt  in  the  later  case  of  Clement  u.  Levcrett,  I S 
N.  H.  31 7,  whore  a  principal  accepted  bills  of  exchange,  drawn  on  him  b;  his  agent. 
paTsble  to  the  order  .jf  the  agent,  who  agreed  to  get  them  discounted  for  the  benefit 
of  the  principal ;  and  the  agent,  assaming  to  be  the  owner  of  the  bill*,  pledged  them 
CO  a  bona  fide  holdiir,  to  aacnre  mone;  borrowed  for  his  own  use,  it  was  hdd,  that  the 
principal,  haring  enabled  the  agent  to  hold  himself  oat  as  owner,  was  bonnd  bj  the 
pledge.     We  are  not  able  to  aee  rery  deactf  bow  thia  caae  can  be  reconciled  with  the 

f,«l  Aynin  v.  Mr  Qr.i"-n,  32  Barb.  34)5. 

(jt)  See  Bair  D.  C'oddrnglon,  &  Johns.  Ch.  M,  SO  Johni.  63T.  In  this  cue,  one  R. 
hSTinc,  u  agent  of  B.,  received  negotiable  notes  to  bo  rcmilled  to  B.,  deliTered  them  to 
C.  as  tecaritf  against  responsibilities  as  indoit cr  of  certain  accommodation  notes  of  TL, 
who  had  then  stopped  payment  and  became  insolvent,  but  on  which  notes  of  R  ,  C.  had 
not  then  become  chargeable.  Iletd,  that  though  C.  had  no  knowledge  that  the  notes  so 
deposited  with  him  belonged  to  B.,  bat  belioTcd  R.  to  be  the  true  owner  of  them,  jet 
he  was  not  entitled  to  hold  them,  as  against  B.,  the  lawful  owner,  bnt  was  accountable 
to  him  for  the  amount,  with  interest.  Kml,  C.  said  :  "  The  notes  were  not  nq^tiated 
to  them  in  the  usual  course  of  bnsiness  or  trade,  nor  in  payment  of  any  antecedent 
and  existing  debt,  nor  for  cash  or  property  adTaneed,  debt  created,  or  responsibility 
Incurred,  on  the  strength  and  credit  of  the  notes.  They  were  received  froiti  R.  ft  S, 
and  after  they  had  stopped  payment  and  had  become  insolvent  within  the  knowledge 
af  J.  Ik  C.  C,  and  were  sciiod  upon  by  the  Coddingtoni,  as  labvJn  in  naafrafp'o,  to 
secure  themselves  against  contingent  engagements  pievionsly  made  for  R.  ft  S.,  and 
on  which  they  had  not  then  become  chargnable.  There  is  no  case  that  entitles  such  a 
,iotdeT  to  the  paper,  in  opposition  to  the  title  of  the  tme  owner.  They  were  not  hold- 
ers fbr  a  valuable  con ii deration,  within  the  ineiining  or  within  the  policy  of  the  law." 
We  are  not  aware  that  this  decision  has  ever  been  questioned  And  see,  to  the  same 
eSbct,  Bank  of  Mobile  d.  Hail,  6  Ala.  639 ;  Andrews  v.  McCoy,  S  Ala.  930 ;  Be^ 
trand  u.  Barttnan,  8  En^.  Ark.  150. 
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dorser  For  until  the  note  i»  collected,  he  holda  it  merely  as 
agent  or  trustee  of  his  indoi-ser.(/) 

It  is  universally  conceded  that  the  holder  of  an  accommoda- 
tion note,  without  restriction  as  to  the  mode  of  using  it,  may 
transfer  it,  either  in  payment,  or  as  collateral  security  for  an  an- 
tecedent debt,  and  the  maker  will  have  no  defence.(m) 

In  this  chapter  we  have  treated  speciiically  only  of  negotiable 
paper.  But  what  has  been  said  applies  equally  to  a  promissory 
note  not  payable  to  order  or  bearer,  and  therefore  not  negotiable, 
with  only  those  qualifications  and  exceptions  which  are  made 
necessary  by  the  fact,  that  a  non-negotiable  note  cannot  be  in- 
dorsed, and  therefore  no  person  can  acquire  the  rights  of  an 
■  indorsee. 

Whether  the  presumption  of  consideration  extends  to  a  note 
or  bill  which  is  not  negotiable,  cannot  be  positively  stated  from 
the  authorities.  If  the  words  "value  received,"  or  any  similar 
or  equivalent  words,  are  used,  they  would  undoubtedly  be  re- 
garded as  evidence  of  consideration.  But  it  is  a  different  ques- 
tion, whether,  if  no  such  words  are  used  in  a  bill  or  note  which 
is  not  payable  to  order  or  to  bearer,  a  presimaption  of  considera- 


{t)  Solomons  v.  Bank  of  England,  13  Eul,  I3S ;  I>«  La  CbatuneHe  v.  Bank  of  Eng- 
liod,  9  B.  &  C.  SOB ;  JohnMin  v.  Barner,  I  Iowa,  931 ;  AckinsoD  b.  Brooka,  Ifi  Tt. 
&84,  cited  mpra.    8«e  Allen  v.  King,  «  McLean,  138. 

(u)  Rutland  Bank  a.  Back,  5  Wend.  66;  Grandin  v.  L«  Roj,  S  Paige,  S09;  La- 

throp  B.  Morris,  5  Sandf.  7 ;  Mohawk  Bank  ti  Corej,  1  Hi[l.  SIS  ;  Mallliewa  e.  Rn- 
therfonl,  7  La.  Ann.  Hi ;  Applelon  o.  Donaldaon,  3  Pcnn.  Stale,  386 ;  Boyd  B. 
Cummingi,  17  N.  T.  101  ;  De  Zeng  v.  Fjfe,  I  Bosw.  33S ;  Robbins  c.  Richardson, 
S  Boa«.  248.  In  Kimbro  a.  Lytle,  10  Tcrg.  417,  A  left  blank  indorgemcnla  with  B, 
with  a  view  to  aid  B  ia  hia  buaineas  and  to  auatain  hia  credit  No  restritlion  waa 
impoacd  oa  to  tbe  nac  to  be  made  oF  them,  B  filled  up  a  note  wilh  A'a  indoraemrnt 
thereon,  and  passed  it  to  C  aa  aecarity  for  an  exiating  liubilitv  of  B.  Held,  that  A 
was  liable  to  C  upon  anch  indorsement.  Wliero  an  indorsement  in  blank  la  left  with 
A  gcncrallj,  and  withoat  rcatriclion,  it  ia  an  assent  on  the  part  of  the  indoraer,  that 
A  may  pledge  it  as  lemritj  for  his  existing  liabilities,  or  ose  it  in  any  other  way  law- 
ful and  noceasaty  for  hia  accommodation  and  crediL  In  Lord  u.  The  Ocean  Bank,  20 
fenn.  State,  384,  Black,  C.  J.  said :  "  The  maker  of  an  accommodation  note  cannot 
eet  Dp  the  want  of  consideration  as  a  defence  against  it  in  the  handa  of  a  third  penon, 
(hoogh  it  be  there  aa  collateral  security  meiely.  He  who  uhooscs  to  put  himself  in  tba 
(Vont  of  a  negotiable  inslrameni  for  the  beneflt  of  his  friend^  must  abide  the  conao- 
qaance  {IS  S.  &  R.  382),  and  haa  no  more  right  to  complain,  if  his  ftiend  accommo- 
dates himself  by  pled^ng  it  for  an  old  debt,  than  if  he  had  used  it  in  any  other  way. 
This  was  decided,  3  Barr.  381,  in  a  case  slrongly  resembling  the  present  one.  Ac- 
eommodalion  paper  ia  a  loan  of  the  maker's  credit,  without  restriction  as  to  the  man- 
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tioD  would  exist.  The  only  concllisioii  to  which  we  are  led  by 
tlie  authorities  is,  that  in  some  of  our  States  this  presumption 
would  be  denied,  and  in  others,  perhaps,  admitted.(n) 

It  is,  however,  certain  that  an;  holder  of  a  nou-nogotiable  iiot^, 
however  numerous  may  be  the  transferrars  intermediate  between 
himself  and  the  promisee,  stands  only  in  the  place  of  the  prom- 
isee, and  has  only  his  rights.     Therefore,  the  presumption  of  a 

(a )  The  lext-boolu  and  the  cues  roj  compsratiTelj  little  about  prt>miuoi7  note* 
DM  negotiablo  Selirjn'i  Niri  Prios,  vol.  1,  p.  400,  dcRnM  e  promistor;  note  ei  a 
promiM  in  writing  to  paj  "  A  or  order,  or  A  or  bearer."  The  3  and  4  Anne,  t\t.  9. 
ipeaki  only  of  notea  in  writing,  whereby  the  promisor  promiMB  "  (o  pay  nnio  any 
other  perton  or  bis  order,"  Thi«  statute  was  passed  in  17IM,  Tweniy-fonr  year*  after, 
the  preciie  question  L-ame  before  the  Common  Bench,  on  demurrer,  whelliera  note, 
omitting  the  words  "to  order,"  was  a  promiasory  note  within  the  stHtule  ;  and  the 
court  held  it  to  bo  "clearly  within  the  stntute."  Burchell  tr.  Blocock,  2  Ld.  Kaym. 
I54S.  In  Smith  i>.  Kendall,  6  T.  R.  19a,  the  queation  of  allowing  three  days'  grace  on 
ntcb  a  note  came  before  the  King's  Bench,  and  the  counsel  for  the  plaiaiifF  cited  msny 
aulboriliea  to  the  point  that  this  was  a  promissory  note  within  the  statnte.  But  Lord 
Kenyan,  in  giving  his  decision,  refers  only  to  Bnrcbell  d.  Slocoek,  bnl  fiilly  conArms 
that  case.  Sioiy,  in  bis  work  on  Promissory  Notes,  sect,  9,  wya ;  "  But  if  the  prom- 
ise be  in  writing,  and  it  has  all  the  other  requisites,  it  is  not  essential  to  its  charucter 
as  ■  promissory  note  that  it  should  be  negotiable."  And  in  soctiun  3  he  says :  "  A 
promissory  note  is,  in  contemplation  of  law,  entitled  lo  nil  the  privileges  belonging  to 
such  an  insimment  by  the  Commercial  I«w  aa  well  as  by  Common  Law,  witbont 
being  negotiable."  In  sections  T  and  161  he  states  that  "promissory  notes  "  import  a 
consideration  ;  but  in  section  7  he  enamerates  this  presumption  asone  of  Che  "pnTileges, 
benefits,  and  advantages  "  given  to  them  "  to  insure  their  circnialion  as  a  medium  of 
pei'uniary  commercial  transactions."  But  this  reason  certainly  does  not  apply  to  note* 
not  negotiable,  because  they  cannot  circulate  by  indorsement.  In  Mandeville  v.  Welch, 
B  TFbeat  3SS,  Slory,  J  ,  giving  the  opinion  of  the  court,  says  :  "  In  this  respect,  bills 
of  exchange  and  negotiable  notes  are  distingnislied  from  all  other  parol  contracts  hy 
anthorities  which  are  not  now  to  be  questioned."  He  reliirrad  to  the  presumption  of 
consideration  ;  bat  as  it  was  preaonced  by  the  nue  u  ft  question  between  third  pnrtiet. 
this  may  explain  his  nse  of  the  word  negotiable.  Qenerally,  wben  the  rule  is  stated, 
either  in  text-bookt  or  in  adjadged  coses,  it  is  aoiii  of  bills  of  exchange  and  promissory 
notes,  without  using  the  word  negotiable  ;  and  when  this  word  is  used,  it  seems  lo  be 
■  case  whetB  only  a  negotiable  note  was  under  discussion.  In  Mciedilh  v.  Chute,  i 
Ld.  Raym.  760,  {lum.  Meredith  b.  Short,  1  Salk.  S3,)  Lord  Holt  applies  the  rule  to 
a  note,  of  whifh  it  is  not  stated  expressly  whether  it  was  negotiable  or  not ;  but  as 
the  note  is  eaid  in  both  reports  lo  have  beeo  "  delivered  "  to  the  delbndHnt  as  ibe 
ground  of  his  assumpsit,  it  may  perhaps  bo  inferred,  both  from  this  word  and  from 
other  parts  of  the  case,  that  the  note  was  not  indorsed  or  negotiable.  In  Htdont  v. 
Bristow,  I  Cromp.  &  J.  231,  the  action  was  on  a  promissory  note  "  expressed  to  be 
payable  to  the  leslator  twelve  months  after  date,"  and  tnmed  upon  the  consideration. 
There  is  no  Intimstion  throughout  the  case,  which  is  a  long  one,  that  the  note  '*  was  ne- 
gotiable, unlesi  h  bo  implied  in  tho  remark  of  Vuughaa,  B.,  that  the  note  was  in  ihr 
usual  form,  and  like  all  other  notes."  But  be  says  tbis  in  reference  to  an  attempt  ly 
dcAodant  to  mats  il  a  "  mere  iodemaity  nole."    Through  the  case,  all  the  counsel  and 
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ooDsiduration,  or  the  evideuce  of  a  consideration  derived  from 
such  words  as  "value  received,"  is  open  to  rebutter,  and  want 
or  failure  of  consideration,  total  or  partial,  may  be  proved  by 
the  promisor  against  any  holder  of  a  note  which  is  not  u^o- 
tiable,  to  the  same  extent  and  in  the  same  way  in  which  it  may 
be  proved  between  immediate  parlies  if  the  paper  be  negotiable. 


■II  thi  judge*  ipuk  of  the  nile  m  Gnailiar  wid  Mrtdn,  nxiiig  no  words  which  would 
conSne  it  \o  Digotikble  notes. 

That  thig  preramptioD  of  cousidention  atlachei  to  praminory  notes  which  are  not 
negolieble,  >eema  to  hare  bc«n  diatinctly  held  in  New  York.  In  KlnbaU  v,  Hunting- 
ton, 10  Wend.  675,  the  Snpraine  Conn  uy  of  an  in«minient  in  these  words,  "Dno 
A.  B.  OSS,  psjsble  on  demand  " :  "  The  inBtrameDt  is  a  pFoiaissoty  note  within  tbe 
statute,  ss  it  eontaini  everj  quality  essential  to  snch  paper."  And  in  Gosbcn  & 
Minisiok  Turnpike  Rood  v.  Burtin,  9  JoKns.  S17,'wliicb  was  assumpsit  onawtitt«u 
promise  to  pay  money,  the  court  sa;  :  "  The  note  set  forth  in  the  decUralion  is  a  good 
promissory  note  within  the  statute,  though  it  has  not  the  words  'korer,'  or  'arda'  "; 
and  aftcrwHrdt,  "  It  was  not  reqaisile  that  a  coasldention  should  be  Bvernid,  or  appeal 
upon  the  lace  of  the  note,  for  every  note  within  the  statntc,  nnless  there  be  something 
io  the  note  itself  to  the  contrary,  imports  a  coasidciation ;  and  tbat  presninption  stands 
good  until  the  defendant  destroy  it."  A  similar  conclusion  may  perhaps  be  inferred 
fh>m  Counin  r,  Ledlie,  31  Pcnn,  State,  S06,  iu  which  negotiability  is  held  not  to  be 
essential  to  a  bill  of  exchange.  See  also,  Mitclielt  n.  Rome  Railroad  Co.,  17  Gu.  S7t  j 
Thompson  u.  Crutcher,  3B  Miaso,  319  ;  Middlesex  Htubondmen,  &c  v,  DaTis,  3  Met. 
133;  Townicnd  v.  Derby,  id.  363;  Downing  v.  Backenatoe*,  3  Caines,  137;  Jones 
V.  Jones,  6  M.  &  W.  84. 

In  Bristol  a.  Wamer,  1 9  Conu.  7,  it  is  distinctly  decided  that  "  In  this  State  "  a  not* 
'  not  nef^tiable,  and  not  purporting  to  be  for  value  reccired,  does  not  imply  a  consider- 
ation. The  only  authority  cited  Is  Edgerton  v.  Sdgerton,  S  Conn.  B.  In  that  case,  the 
court  so  role,  citing  no  solborities,  faoweTer,  and  quoting  from  Swift's  Evidence  this 
passage;  "In  Connecticut,  promissory  notes  from  the  earliest  periods  have  been  con- 
sidered as  special  ties,  BO  far  as  to  import  a  coiuideration."  The  court,  after  expressii^ 
the  highest  regard  for  Judge  Sn^ft's  authority,  ovemile  it  on  lliis  point.  The  court 
evidently  construe  Swiff  s  words  as  including  non-negotiable  notes ;  but  the  mlo.  pro- 
dsely  as  be  gives  it,  is  given  io  very  many  cases.  Kent  says,  "The  words  '  value  re- 
vived '  in  a  bill  or  note  are  unnecessary,  because  value  is  implied  in  every  negotiable 
bill,  note,  acceptance,  or  indorsement,"  (3  Kent,  Com.  77,)  thus  omitting  the  word 
"  negotiable  "  when  he  gives  the  rule,  but  using  it  when  he  gives  the  reason  for  the  mle. 
In  BIrcleback  i>.  Wilkins,  SS  Fenn.  State,  36,  it  is  said  that  "  mere  poetcssioD  of  non- 
negotiable  paper  Implies  no  consideration,  and  confers  no  right  of  action  in  the  holder's 
name."     See  also  Barrick  d.  Austin,  31  Barb.  Ul. 

As  we  have  already  said  in  the  text,  we  are  unable  to  moke  a  more  accurate  state- 
ment of  the  law  on  this  subject  than  that  "  value  teceived  "  in  oon-oegotiable  paper 
raises  the  presumption  of  consideration ;  but  where  neither  diese  words  nor  othen  of 
equivalent  import  are nsed,  and  the instmioeni  contains  neithar  "bearer"  nor  "order," 
in  some  States  the  presumption  of  consideration  woold  probably  be  adnuited,  tuid  in 
othun  denied. 
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CHAPTER    VII. 

07   THB  RIGHTS   AND   DUTIES    OF   THE   UAEER. 


SECTION    I. 
WHEBE  A  PABTT  SIGHS  AS  PRINCIPAL. 

We  have  already  seen  that  the  maker  of  a  note  and  the  ac- 
ceptor of  a  bill  have  nearly  the  same  rights  and  duties.{o)  Both 
are  the  principal  debtors,  to  be  called  on  before  any  other  pai'ties 
can  be  made  liable.(;j)  There  are,  however,  some  differences, 
Thich  may  be  gathered  from  what  is  elsewhere  said,  but  may  be 
here  briefly  stated.  While  the  promise  in  a  negotiable  note  must 
be  absolute,(9)  an  acceptance  may  be  conditional,  (r)    Fossessiou 


(e)  Sbpni,  p.  94. 

Ip)  BUir  t>.  Bank  of  Tennesaee,  II  Hnmph.  94 ;  Foden  t>-  Sharp,  4  Johos.  163 ; 
Wolcotte  Van  Santroord,  IT  Johns.  348 ;  Wallace  o.  M'Conn«ll,  13  Pet-  136;  A> 
ienbomngh  d.  HuKeDiIe,  Exch  IS5S,  3B  Eog.  L.  &  Bq.  SSI.  Id  Laxton  v.  Feat,  3 
Camp.  ISS,  Lord  Elienborough  htU,  that  an  acceptor  for  ihe  accommodilioD  of  the 
drawer  wa»  only  a  surety  fbr  tb«  dmwer.  See  also  Colloit  v.  H^sh,  3  Camp.  SSI. 
But  the  authority  of  thou  casei  waa  denied  In  Fentum  v.  Pocock.  5  Tannt.  193, 
1  Manh.  14  ;  and  in  Tallop  d.  Ebeis,  1  B.  &  Ad.  e98  See  also  Price  s.  Edmnnds,  10 
B.  &  C  1)78.  Harriran  v.  Coartanld,  3  B,  &  Ad.  36  ;  Nichols  n.  Kom».  id.  41  ;  Strong 
V.  FostEr.  17  C.  B.  Ml  ;  Lord  tP.  Ocean  Bank,  30  Penn.  State,  384  ;  Church  p.  Bar-^ 
low,  9  Pick.  547 ,  Commercial  Bank  n.  Cunningham,  2t  Pick.  270 ;  Pickering  r. 
Manih,  7  N.  H.  193 ;  Mnrray  v.  Judah,  6  Cowen,  484  ;  Clopper  b.  Utiion  Bank,  T 
Harris  &  J.  92;  Lambert  d.  Sandford,  3  Blackf.  137  ;  Anderson  d.  Ande:^on,  4  Dana. 
853 ;  Farmen'  &  M.  Bank  t>.  Raihboiie,  36  Vt.  19 ;  Tates  v.  Donaldson,  6  Hd.  339; 
Hanabrough  v.  Gray,  3  GraL  396.  But  see  Parks  v.  Ingram,  3  Foeur,  S83.  Gonrti 
of  equity  hare  been  disposed  to  admit  evidence  of  the  actual  relations  of  the  parties, 
when  those  relations  wer«  known  to  the  bolder.  Fooley  e.  HBmdine,  T  Ellis  &  B.  431, 
40  B-  L.  &  E.  96.  See  Bank  of  Ireland  t>.  Beresford,  6  Dow,  333.  Ex  parte  Qlcndia- 
King,  Buck,  517;  Adle  v.  Hetoyer,  1  Ia-  Add.  394;  Theobald  on  Principal  and 
Snrety.  !54.  The  rclatiotis  of  the  partiee  to  each  other  may  be  shown  by  evidence. 
Sae  Parks  b.  Ingmm,  3  Foster,  3S3  j  In  le  Babcock,  3  Blory,  393 ;  Baker  p.  Miitiii, 
)  Barb.  634 ;  Jones  n.  Biooke,  4  Taont  4ft4. 

iq)  Sapra,  c.  9,  t  9. 

(r)  &/«>.  «■»(>- 
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of  a  note  by  the  maker  afTords  a  presumption  iu  favor  of  his  pay- 
ment of  it :  wtiile  mere  posBesdon  bj  the  acceptor  raises  no  Buch 
presumption.(8)  The  maker  of  a  note  does  not  by  payment 
affirm  the  geuuineuese  of  the  signature  of  the  payee,  irliile  the 
acceptor  by  liis  acceptance  admits  that  the  signature  of  the 
drawer  is  genuine.(f)  It  is  the  duty  of  botli  to  pay  to  any  legal 
Iiolder,  ou  legal  demand,  the  whole  amount  of  tlie  note  or  bill, 
which  is  then  due.(u)  But  they  have  not  the  right  of  paying 
before  the  paper  is  mature,  unless  by  the  consent  of  the  bolder. 
If  they  tender  the  money  before  maturity,  and  it  is  received,  this 
acceptanco  of  payment  is  a  waiver  of  the  right  of  the  holder  to 
object.  But  he  may  reject  the  tender,  and  then  it  is  of  no  effect, 
either  to  stop  interest  or  to  prevent  cost ;  nor  can  it  be  pleaded 
as  a  tender. (v)  And  if  the  maker  or  acceptor  pay  negotiable 
paper  before  maturity,  and  it  afterwards,  before  maturity,  falls 
into  tlie  hands  of  an  innocent  party  for  value,  the  maker  or  ac- 
ceptor will  be  held  to  pay  the  amount  to  this  innocent  holder.(v)) 
Neither  is  the  maker  or  acceptor  bound  to  pay  without  pre- 
BcntaUoa  of  the  note.(x)    It  has  been  said  that  neither  is  bound 

(()  In  pad  V.  Van  Balenbcrg,  B  Camp.  48a,  Lord  ESaAortHtgh  said :  "  Show  that 
the  bills  were  once  in  circalation  after  being  accepted,  and  I  will  preiame  that  tbe; 
got  back  to  the  acceptor's  hands  bj  his  having  paid  [hem.  But  when  he  meralj  pro- 
dncea  them,  how  do  I  know  that  ttiej  were  ever  in  the  hand*  of  the  pa7De,  or  anj  in- 
dorsee, with  hli  luune  upon  tlMin  ai  acceptor.  Ptots  the  billi  out  of  the  plaintiff'* 
postession  accepted,  and  J  will  preiume  that  tbej  got  back  again  bj  payment. " 

(()  Vra,clO,fa- 

(d)  Bac  Abr.  Tendar  (D) ;  Ptowd.  173,  173;  WadeV  case,  G  R^.  114;  Tillonn 
Britlon,4  Habt.  ISO;  Kingman  D.  Pierce,  17  Mass.  347;  Saunders  v.  Frost,  ft  Pick. 
S59. 

(u>)  Da  Silra  d.  Fuller,  Cfait^  on  Bill*,  8M ;  BnnMge  v.  Umuuk,  3  Camp.  193; 
Morley  v.  Calveiwell,  7  M.  &  W.  174  ;  Griswold  v.  Davi*,  91  Tt  390.  So  if  he  take* 
a  release.      Dod  •'.  Edwards,  2  Car.  &  P.  603. 

(i|  Hansard  k.  Robinaon,  7  B.  &  C.  90,  9  Dow,  &  R.  860.  In  this  case  Lord  Tat- 
Imlrn  said ;  "  The  principle  upon  whi(.-h  all  such  actions  [on  bills  of  exchange]  ii 
founded  is  the  custom  of  merclianli.  The  f;enoral  rule  of  the  Engli«h  law  does  not 
allow  a  snil  bj  Che  assignee  of  a  chose  in  action.  The  eastern  of  mercL^ifts,  consid- 
ered OS  part  of  the  law,  fnmishes,  in  this  ca«e,  an  exception  to  the  general  rule.  What 
then  is  the  cnslom  in  this  respect  1  It  is  that  the  holder  of  the  bill  shall  preseal  the 
instmtnent  at  iU  maturitf  to  the  acceptor,  demand  payment  of  its  amonnt,  and,  upon 
receipt  of  the  monej,  deliver  up  the  bill.  The  acceptor  paying  the  hill  has  a  right  to 
the  possesion  of  the  instrument  for  hi*  own  security,  and  as  his  voucher  and  dis- 
charge pro  Innto,  in  his  account  with  the  drawer."  See  Mufson  i:  Lake,  4  How.  SBi  ; 
Bank  of  Vergennes  v,  Cameron,  7  Barh.  143  ;  Freeman  i>.  Boyntoi\  7  Muss,  4S3; 
Gilbert  n.  Dennis,  3  Met.  499.    A  distinction  has  been  taken  in  thl*  respect  betweei 
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to  pay  without  presentation  of  the  whole  note ;  aud  heoco  the 
holder  of  only  one  half  of  a  note  or  bill,  which  has  been  so  di- 
vided for  the  Bake  of  Becurit;,  has  been  regarded  as  unable  to 
recover  on  it ;  for  an  innocent  holder  of  the  other  half  would 
have  quite  as  good  a  claim ;  and  no  promisor  can  be  held  liable  . 
to  pay  the  amount  of  his  note  to  two  different  parties ;  and  there- 
fore not  to  one,  unless  that  payment  will  protect  him  from  the 
other.  Tills  question  is  very  fully  considered  iu  our  chapter  on  a 
Lost  Bill  or  Note.  In  this  connection  we  will  only  say,  that,  on 
the  whole,  we  should  state  Uie  law  thus :  The  holder  of  one  half 
of  a  uegoUable  bill  or  note  may  generally  recover  upon  it  the 
amount  of  the  bill  or  note,  provided  he  show  that  h^  holds  it  by 
good  title ;  but  iu  some  of  our  States,  aud  perhaps  in  all  under 
some  circumstances,  he  would  be  required  to  give  indemnity  to 
the  payer. (^)     But  this  question  we  consider  elsewhere. 

Degodable  Bod  iu]De)^dBbt«  p>p«r,  mtkiDg  detireiy  to  Ibe  makor  on  payment  neceuary 

ia  the  fbrmer,  and  annecesmuy  in  the  latter.  There  is  also  a  conflict  of  anliiorit;  on 
the  point;  the  Enj-iish  and  soma  American  cases  holding  the  law  aa  stated  in  the 
text,  while  many  American  caiea  deddo  that  the  holder  cannot  be  compelled  to  deliver 
Bp  the  note.  There  are  also  daciiiona  to  llie  effect  that  the  holder,  after  tendcdng  ade- 
quate Bccarity,  may  muntain  an  action  on  the  note  withont  presentation.  This  Bnbjcct 
iBconHdorrd'iB/™.  Vol.ILch.8. 

(j)  In  Mayor  n,  Johnson,  3  Camp.  aS4,  a  bank-note  payable  to  bearer  was  cut  in 
two,  and  one  half  sent  by  mail.  The  bag  containing  it  was  stolen  from  Ibe  mail. 
Suit  being  brought  on  the  other  half,  the  plainlifis  were  nonsnited.  Lord  EliaibonMigk 
■aid  :  "  It  is  ninal  and  proper  to  pay  upon  an  indemnity  j  but  payment  can  be  enforced 
U  law  only  by  the  production  of  an  entire  note,  or  by  proof  that  the  instmmcnl,  or  the 
part  of  it  which  is  wanting,  has  been  actually  deairojcd."  MoSBOp  o.  Eadon,  16  Vcs. 
431.  was  a  bill  in  equity  to  compel  payment  of  a  promissory  note  which  had  been  cut 
in  two,  one  of  the  parts  baring  been  lost.  The  other  part  was  produced.  The  bill  was 
dkmisscd,  on  the  gronnd  that  an  action  might  be  maintained  ibereon  at  law.  The  note 
had  never  been  n^^tiatedi  thereibni  this  case  It  neither  in  conflict  with,  nor  a  con&nna- 
tiou  of,  Mayor  v.  Johnson.  But  Mayor  d.  Johnson  cannot  be  law,  because  a  half  of  a 
bill  is  not  a  nefi:otiable  instrument,  and  if  it  were,  the  holder  of  the  lost  part  must  have 
tsJcen  it  with  notice  of  the  existence  of  the  other  half,  and  at  his  peril.  The  reason 
given,  that  the  bank  might  be  liable  to  pay  twice,  is,  at  the  heat,  a  very  doubtful  one. 
The  remedy  of  the  bolder,  iu  good  faitb,  of  the  lost  part,  would  be  against  the  party 
from  whom  he  received  it.  For  these  reasons,  the  American  cases  are  in  direct  conflict 
with  Mayor  o.  Johnson.  Hinsdale  b.  Orange  Bank,  6  Wend.  S78 ;  Armai  d.  Union 
Bonk,  a  Ctancb,  C.  C.  180.  a  Nolt  &  M.  471 ,  note ;  Bnllet  o.  Bank  of  Fa.,  9  Wash,  C.  C. 
173 ;  Martin  d.  Bank  of  U-  S.,  4  Wash.  C.  C,  !53 ;  Patlon  k.  Slate  Bank,  2  Hon  t 
M  464  ;  Allen  i'.  Slate  Bank,  1  Dev.  &  B.  Eq.  1  ;  Bank  of  U.  S.  v.  Sill,  S  Conn.  106  ; 
Bank  of  Va.  v.  Ward,  6  Munf,  169 ;  Farmen'  Bank  b.  Reynolds,  4  Rand.  Va.  1B6 ; 
Commercial  Bank  v.  Benedict,  1 8  B,  Mon.  307 ,  Northern  Bank  u.  Farmora'  Bank, 
id,  SM.  But  where  the  notes  of  a  bank  had  been  so  serered  as  to  make  twelve  bills 
PB*  of  eleveu,  it  has  been  held  that  the  bank  is  no  longer  liable  on  tbe  cote*,  since  the 


;vGoo»^lc 


•i&'2  NOTES  AND  BILLS.  [CH   VIL 

The  owner  of  a  note  who  demandB  paymeat  of  it  may  some- 
times be  unable  to  produce  and  present  it,  because  it  has  been 
lost  or  destroyed.  Here  arises  a  different  and  peculiar  question, 
which  will  be  considered  hereafter.{z) 

If  a  note  be  drawn  with  the  iuteot  that  it  shall  be  signed  by 
Boveral  persons,  and  one  or  more  of  them  sign  it  on  a  representa- 
tion by  the  payee  of  tlie  party  to  whom  it  is  to  be  given,  or  by  an 
understanding  with  him  that  the  others  will  sign  it,  and  they  do 
not,  it  is  uot  valid  ag^nst  the  actual  signers ;  (a)  but  if  the  sign- 
ers, with  a  knowledge  of  the  facts,  waive  tlieir  right  to  object,  it 
becomes  their  note.(i) 

neccBsary  efi^t  of  such  matiUtioD  it  to  defraud  the  bonk  ind  to  injure  the  commanitj; 
and  such  notes  present  on  (heir  fwx  mch  umniBiahBble  erldence  of  fraad  and  fbi^ny 
at  to  amouDC  to  notice,  or  10  deter  a  reasonably  prudent  man  from  receiving  it  in  tbs 
ordinary  conrae  of  buainess.  Iforthem  Bank  u.  Farmen'  Baok,  18  B.  Mon.  S06- 
Whether  Worceater  Co.  Book  v.  DorcheaWr  ft  M.  Bank,  10  Cnsh.  48a,  which  decide* 
that  a  party  taking  a  bank-bill  in  good  &ith  ma;  recoTcr  npaa  it,  although  guilty  of 
grou  negligenM  in  not  ascertaining  that  ic  had  been  ftaodalently  pat  into  circulation, 
would  cover  such  a  case,  quare.  Dean  u.  Speakman,  7  Blackf.  317,  is  authority  neither 
my,  08  the  note  had  never  been  negotiated.  Some  of  the  cases  decide  that  the  bank 
tuts  a  right  to  reqnire  indemnity.  Allen  a.  Stale  Bank,  1  Der  &  B.  £q.  1 ;  Bank  of 
Va.  V.  Ward,  fi  Munf.  169 ;  Commerdal  Bank  v.  Benedict,  18  B.  iSon,  307.  In  Fai^ 
roers'  Bank  t>.  Reynolds,  4  Band-  Va.  1 86,  it  was  held,  that  the  plaintiOT  cannot  recover 
interest  nor  co«M.  anlcss  be  tenders  indemnity  before  bringing  the  ac^n.  In  Armat 
V.  Union  Bank,  the  bank  offered  to  pay  half  the  raloe  of  the 'bill,  but  the  plaintiff  was 
allowed  to  recover  the  full  value.  In  order  to  recover  on  inch  bill  or  note,  the  plain- 
tiff tnust  produce  one  half,  and  prove  ownenhip  of  the  other.  Cases  tapra.  The 
United  States  Bank  gave  notice  that  it  would  not  be  respoQaible  for  any  of  ita  bills 
which  should  bo  voluntarily  cut  in  two,  eicepl  on  production  of  both  the  parts.  The 
court  in  Bank  of  U.  S.  e.  Sill,  5  Conn.  106,  in  speaking  of  this  notice,  say  it  "  is  as 
exlraordinaiy  as  it  ia  novel,  and  is  probably  the  flral  instance  of  a  debtor's  underlaiking 
to  pracribt  termi  to  his  creditors,"  This  is  only  a  diaui*,  as  the  court  held  that  notice 
10  the  plaintifT  had  not  been  proved.  Bat  in  Martin  v.  Bank  of  U.  S..  4  Wash.  C.  C. 
3SS,  the  valltlit)-  of  such  noiic«  was  denied  by  WaJiingbm,  J.,  who  said:  On  what 
principle  can  one  pariy  to  a  contract  abHive  Umielf  ftoni  its  obligatioDB  withoM  the 
assent  of  the  otherT  I  know  of  none.  If  the  bank  can  dictate  to  the  holders  of  its 
notes  the  condition  stated  in  this  notice,  upon  the  perfbnnance  of  which,  and  not  oHmrr- 
wisc,  it  would  pay  them,  it  might  with  equal  propriety  prescribe  any  other  condidon, 
and  declare  in  what  case  it  would  pay  and  in  what  noL 

(i)  Infm,  Vol.  It.  eh.  9. 

(a)  Evans  D.  Breinridge,  S  Kay  ft  J,  174,  3SEng.  L.  ftEq.  397;  Awde  r.  Dixon,  S 
Exch.  869  -.  Hill  c.  Sweetser,  5  N.  H.  1GB.  See  Smith  v.  Doak,  3  Texas,  Slfi ;  Mulio 
■.  Stribling.  I  Speera,  t3 ;  Bean  v.  Parker,  IT  MUss.  591  ;  Dunn  v.  Smith,  tS  Smedea 
ft  M.  603 ;  Miller  v.  Gsmbie.  4  Barii.  UG.  In  Bank  of  Ho.  ■>.  Phillips,  17  MiMO.  », 
)i  was  held,  thai  It  [»  no  dcfonni  for  an  indoner,  that  he  Indorsed  the  note  upon  the 
express  condition  that  it  should  also  be  indorsed  by  another  person,  when  it  doe*  ikM 
appear  that  the  plaintiff  knew  the  condition. 

\b)  T<eaf  B.  Gibbs,  4  Car.  &  P.  466. 
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SECTION    II. 

WHEBE   A   PABTT   SIGNS   AS   SUBETT. 

One  may  sigo  a  note  merely  aa  Burety.  If  he  so  call  himself  ia 
the  note,  he  is  only  a  surety  as  to  all  partie8.(c)  If  two  persons 
sign  a  joint  and  several  note,  and  one  of  them  pays  the  vhole 
and  sues  the  other  for  ooiitribution,  this  other  may  show  by  eri> 
dence  that  he  signed  only  as  surety  for  tlie  first,  who  therefore 
hae  no  claim  on  him  for  contribution.((f)  For  the  note  is  not  a 
written  contract  between  the  makers,  although  the  language  is 
prima  facte  endence  of  their  relatioiis  to  each  other ;  but  it  is  a 
written  contract  between  them  and  the  payee.  Tliis  contract  is 
to  pay  money  at  a  specified  time,  and  on  this  point,  at  leaet,  it 
cannot  be  varied  by  parol  evidence.  On  the  question  whether 
parol  evidence  is  admissible  to  sliow  that  one  wlio  signed  a  note 
as  a  joint,  or  joint  and  several  maker,  was  only  a  suTety  for  hia 
co-maker,  in  an  action  by  the  holder  against  such  surety,  the  au- 
tliorilies  are  confiicUng  and  uncertaui.  It  seems  to  be  settled, 
that  where  the  fact  was  not  known  to  the  holder  previous  to  the 
maturity  of  ttie  note,  such  evidence  is  inadmissible ;  but  where 
this  relation  was  known  to  the  holder  at  the  time  of  entering  into 
the  contract,  the  evidence  is  admissible  in  equity.  But,  at  law, 
it  is  urged,  on  the  one  hand,  that  this  is  an  attempt  to  vary  the 
contract ;  that  the  parties,  having  called  themselves  joint,  or  joint 
and  several,  promisors  in  the  contract,  cannot  assume  a  different 

(c)  SeeHunti'.Aa&Tns,5HaM.3ea,6MuR.9ie,7Man.&IS,'  Hamphnvi v. Cnme, 
S  CUif.  173  ;  Bryun  v.  Bery.  ^  f^<^-  3^  ■  ^^  P"^  WilBon,  3  Mont.  D,  &  De  G.  ST, 
tapra,p.\3i,  A  nou  may  be  accepted  bj  one  ai  aunty ;  aea  Boyd  h.  Plumb,  T  Wend. 
309.  The  liKnataro  need  not  be  on  the  Tace  of  the  nots.  Palmer  v.  Grant,  4  Conn. 
389;  HaHxiTi^rD.  Poll,  16  Penn.  State,  9.  The  Buretjihip  ii  infflciently  indicated  by 
wiling  the  word  "  surely, "  or  "  eecnrity,"  after  the  »ignalii™.  Uunl  p.  Adams,  npni, 
Bobison  D.  Lyle,  10  Barb.  Sia.  See  PericinB  t.  Goodnuui,  SI  Barb.  SIS.  As  to  dw 
imioediateaeia  of  liability  to  tbe  payee  of  partiei  ligning  as  prinripal  and  saraty,  ibsM 
wordi  are  said  to  be  words  of  deacripCion  only.  Harrla  v.  BiOoIcb.  SI  Kek.  195  ;  Davf* 
V.  Barrington,  10  Pwter,  517.  See  foriber,  Siaun  r.  Barrett,  6  Barb.  199,  fi  Conitt. 
406;  BoInmo  b.  Lyle,  10  Barb.  519 1  Apgar  s.  Hiler,  4  N.  J.  SIS,  The  character  in 
which  the  p«nki  ligned  ii  preiamed  from  the  faiie  of  the  note.  ]>)rd  d.  Moody,  4t 
Ifaine,  )S7. 

{d)  See  Hania  V.  Brooks,  ai  Pidi.  199;  M'Qee  e.  FroDtr,  9  Met.  S4J ;  Lapham  •■ 
Bwiwi,  2  Vt  313 ;  Apgar  r.  UUer,  4  N.  J.  SIS. 
20» 
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rolation  ijr  character  by  extraneous  evidence.  On  the  other 
hand,  it  is  contended,  that  the  note  does  not  express  the  whole 
contract,  since  it  depends  materially  upon  delivery,  and  the  pur- 
poses for  which  delivery  is  made ;  that  the  terms  of  tlie  note  only 
offer  a  presumption  of  the  relation  in  which  the  parties  stand  4o 
each  other ;  tliat  this  is  a  mere  collateral  fact,  which  can  be 
proved,  and  the  presumption  rebutted,  by  parol  evidence.  We 
consider  that  tlie  weight  of  authority  and  principle  is  in  favor  of 
tlte  admission  of  such  evidence.(e) 

((]  la  Manley  b.  Bojcol,  S  Ellii  &  B.  46,  an  actioo  b;  the  pajee  of  a  joint  and 
tcreral  note  oguDsc  unG  of  the  maken,  the  defence  being  that  the  defendant  vaj  in 
lealilj  a  surety,  the  conrt  held  a  plea  bad,  because  it  did  not  allege  that  tho  nolo  wa« 
deliiered  by  the  defendant  to  the  plainliBi,  as  Barety,  and  that  they  agreed  w  to  n- 
ceire  it  froiu  him.  Lord  CampbeU,  in  delivering  Ihe  opinion  of  the  court,  uid  :  "fint 
ouea  in  whU-h  it  can  be  proved  that,  at  the  time  when  a  note  was  made,  or  a  bill  was 
accepted  and  handed  over  to  the  payee,  the  maker  or  acceptor  being  only  a  surety,  ihe 
payee,  knowing  thi*  tact,  agreed  to  receive  it  from  the  maker  aa  lorety  only,  may 
admit  of  a  difltirent  constructioa,  and,  conaiatenlly  with  onr  judgment,  it  maybe  held  in 
inch  cases,  Ihatlhf  malier  or  acceptor  ia  discharged,  by  lime  being  given  to  the  principal 
debtor."  In  PoiileT  v.  Harradine.  7  Ellis  &.  B.  431 ,  40  Eng,  L.  &  Eq.  96,  [be  defendant, 
a  joint  maker,  pleaded,  by  way  of  equitable  defence,  that  he  signed  the  note  only  for 
the  Bccommodaiioa  of  the  other  promisor,  and  only  ai  his  surety )  that  the  note  wu 
accepted  by  the  plaintiff  upon  the  express  agreement  tbat  the  defendant  should  be  held 
oqIt  A3  surety  ;  and  that  the  plainlifT  bad  given  time  lo  the  principal  debtor  by  a  valid 
Bgnement,  without  tbe  defendant's  knowledge  and  consent,  and  to  his  prejudice.  The 
plaintiff  demurred,  aud  the  court  held  that  the  plea  stated  K  good  eqnitable  defends  at 
law  to  Ibo  action.  Caieridye,  J.  said  :  "  In  the  more  recent  cases  at  law,  however,  the 
rule  in  question  has  apparently  been  treated  aa  arising  out  of  the  otiginsl  contract  wiih 
ihecredilur;  and  if  this  was  a  plea  of  a  legal  defence  we  should  proba hi v  have  felt  bound 
by  those  aotboritiaB,  and  have  left  it  lo  a  court  of  error  to  consider  the  whole  qaealion, 
taking  it  into  their  consideration  whether  the  same  rule  in  such  matlen  ought  Dot  b> 
exist  in  coorta  of  law  and  equity,  and  lo  decide,  if  there  be  H  difference,  what  the 
rule  should  be.  As  we  are,  however,  called  upon  to  deal  with  this  case  as  if  we 
were  sitting  in  a  court  of  equity,  we  think  we  ought  to  decide  it  accoidiog  to  what  we 
believe  to  be  the  doctrine  of  courts  of  equity.  We  give  our  judgment  for  thedefeudant 
on  Ibe  present  plea,  on  the  ground  tbat  it  appears  to  us  sufficiently  lo  state  that  the 
relation  of  principal  and  surety  existed  between  tbe  defendant  and  the  principal  debtor 
wfer  R,  and  that  the  plaintiff  had  knowledge  of  that  fart  when  the  notes  were  mude 
and  receired  by  him,  aod  when  he  entered  into  a  binding  agreement  to  give  time  to  the 
principal  debtor."  We  are  aware  of  no  aothoritative  case  at  law  in  Kngland  which 
expressly  deddei  the  point;  though  the  language  used  in  some  case*  tendi  strongly 
towards  rejecting  the  evidence.  See  Strong  r.  Foster,  17  C.  B.  201 ;  Hollier  ir.  Eyre, 
9  Clark  &  F.  4S  ;  Pooley  v.  Harradine,  tapra;  Uaoley  u.  Boycot,  tupKi;  Price  d.  Ed- 
munds, 10  B.  &  C.  578  i  Perfect  v.  Musgrave,  S  Price,  111.  But  it  was  admitted  in 
two  coses  at  Nisi  Prius,  —  Hall  v.  Witcox,  1  Moody  &  B.  58  ;  GureU  n.  Jull,  1  Selw. 
N.  P.,  I  Ith  ed-,407.  In  tho  fallowing  cases  the  defendant  was  allowed  to  show  that  he 
signed  u  surety,  and  that  tbe  plaintiff,  having  notice,  had  given  time,  or  relinqaisbed 
•acuritj ;  nor  does  it  appear  that  the  note  was  taken  with  such  knowledge,  or  agreed 
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Aud  if,  of  three  who  sigii  a  uote,  two,  A  aud  B,  call  themselveB 
sureties,  and  A  pays  the  uote  aud  calls  ou  B,  his  co-surety,  for 
coutrtl>utiou,  this  co-suretf  may  show  a  eejvarate  agreemeut  be- 
tweeu  himself  aiid  A,  to  the  effect  that  be  signed  at  the  request 
of  A,  who  agreed  to  pay  tlie  whole  if  the  principal  failed,  and 
uot  to  call  ou  B  for  coutributiou.(/)  And  we  should  apply  the 
same  rule  if  A  and  B  were  sureties  in  fact,  but  appeared  ou  the 
uote  only  as  joint  promisors,  or  joint  and  several  promisorE.  But 
the  authorities  on  this  whole  subject  are  confiictiug,  and  leave  the 
law  iu  some  uncertaluty.  It  has  been  held  tiiat  one  who  signed 
a  note  apparently  as  principal,  but  is  a  surety  in  fact,  witliin  the 

to  be  M>  hold.  Home  v.  Bodw«1l,  S  Qnjr,  45T ;  Carp«iiKr  v.  King,  S  Met.  61 1  ;  Har- 
m  B.  Brooks,  SI  Pick.  195;  WUson  v.  Green,  as  Vc.  430 1  Grafton  Bank  v.  Kent,  4 
N.  H.  311  i  (inlioa  Bank  d.  Woodward,  &  N.  H.  93.  See  Pain  b.  Fackanl,  13  Jolina. 
174  ;  King  v.  Baldwin,  3  Johna.  Ch.  354;  Herrick  v.  Bom,  4  Mill,  550;  HEiriiiera' 
Bank  o.  Abboil,  28  Maine,  3B0  ;  Lime  Kock  Bank  s.  Mallett,  43  Maine,  349  ;  Fowler  v. 
BlTDok*,  13  N.  U.  340;  Uavia  ti.  Bairington,  10  Foater,  BI7.  In  Wheat  d.  Kendal),  B 
N.  H.  S04,  it  disiincil;  appeared  Uiat  the  pl^ntiff  bongbl  ihenotcberoie  it  bocanie  dae, 
withoit  notice  of  anj  snietjihip,  bat  that  he  subeeqaentlj,  and  before  givinf;  time  to 
the  piincipaP,  bad  Dotice  that  (he  defendant  was  a  saretj.  Parker,  J.  said :  "  The 
b^iKj  to  the  inretjr  it  the  same  aa  if  the  creditor  hud  poMeened  the  knowledge  at  the 
time  the  note  waa  taken.  Ue  roald  not  pay  and  lake  op  the  note  wicbin  (ha  (arm 
of  (he  OKtended  credit,  and  teek  indemnity  from  his  principal  aa  he  might  otherwise 
haTfi  done.  All  that  juatice  requires  is,  that  anch  contract  sbonld  not  prejudice  the 
right  of  the  creditor  against  the  saretj  nntil  he  had  notite  that  he-was  surety.  When 
he  bos  notice  of  Ibat  fact,  hU  that  he  is  loqiiired  to  do  ia,  not  to  undertake  to  continoe 
the  liability  of  the  surety  by  a  new  agreement  with  the  princip^  wiihont  ibe  assent  of 
the  surety, •  This  manifestly  imposoa  no  bardabip  upon  the  creditor,"  See  Feake  r, 
Dorwin,  as  Vt,  28 ;  Claremont  Bank  ti.  Wood,  10  Vt.  5B2  ;  Artcher  v.  Doatrlass,  5 
Denio,  909;  Elwood  c.  Dcifendorf,  .^Bart>,  398;  Oahn  b.  Niemcewio,  11  Wend.  31!; 
Brand)  Bank  p.  Jamet,  9  Ala.  949  ;  Lime  Rock  Bank  D,  Mallett,  34  Maine,  M6 ;  Dick- 
ereon  n.  Board  of  ConimisiioDen,  6  Ind.  13S  ;  Burke  v.  Cniger,  8  Texas,  6G,  II  id,  694. 
The  burden  is  on  the  dofoiidant  to  prove  that  the  pInincilF  had  knowledge  at  the  surety- 
ship. Wilson  i>  Foot,  1 1  Met.  385.  The  weight  of  anthority  in  America  we  ronceive 
to  be  in  favor  of  the  admissibility  of  the  evidence.  In  Ohio,  the  evidence  is  inadmis- 
sible, the  remedy  of  the  aclnai  surety  being  only  in  equity,  on  the  ground  that  this 
would  constitute  no  defence  to  all  the  plaintilTs,  Farrington  v.  Gallaway,  10  Ohio, 
M9;  Slipber  v.  Fisher,  11  Ohio,  399.  In  Maryland,  Totes  v.  Donoldion,  »  Md. 
SW.  So,  perlisps,  in  Connecticut,  bat  this  point  was  mt  dedded.  Bull  n.  Alien, 
1>  Conn.  101 1  Orvis  ■.  NewelL  17  Conn.  97.  And  in  Oslifiiniia,  Kritier  b.  Hills, 
9  Calif.  31.  la  Sprigg  e.  Bank  of  Mount  Pleasant,  10  Pet.  357,  U.was  betd,  (hat 
ae  defendant  in  an  action  on  a  single  bill  or  bond,  signed  expressly  as  principal,  was 
Miopped  from  showing  that  the  plaintiff  knew  him  to  be  a  surety.  Tlie  hct  that  the 
Mrety  received  part  of  the  consideration  from  the  principal,  as  a  gift,  will  not  make 
him  a  joint  prinripol.  Ttuer  b,  HcConnell,  33  Ga,  368.  Bee  Wilton  v.  Wboeler,  39 
.  Tt.484 

(/)  Apsw  p.  miw,  4  N.  J.  81S. 
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knowledge  of  the  holder,  and  affixes  his  signature  after  the  names 
of  others  as  signers  are  forged  upon  the  note,  and  vbile  it  is  in 
ihe  hands  of  him  for  whose  benefit  it  is  drawn,  so  far  sanctions 
and  affirms  the  genuineness  of  the  foi^;ed  signatures  that  he  can- 
not take  advantage  of  the  fraud  in  bis  defence  against  the  holder, 
unless  he  shows  ^at  the  holder  was  privy  to  the  fraud.(^)  But 
where  the  suretj,  after  signing  the  note,  intrusted  it  to  a  princi- 
pal ki  be  discounted  at  a  bank,  and  before  presenting  it  at  the 
bank  the  principal  altered  the  amount  to  a  lai^r  sum,  it  was 
held  that  the  surety  was  not  liable.  The  principle  being,  that, 
where  the  pluntiff  and  defendant  arc  equally  innocent,  the  loss 
must  fall  OD  the  party  who  first  placed  confideuce  in  tlie  fraudu- 
lent instrument. (A)  If  a  surety  signs  a  note  which  shows  on  its 
face  that  it  is  to  be  discounted  at  a  pari,icular  bank,  and  which  is 
known  to  the  holder  to  bo  drawn  for  the  purpose  of  raising 
money  in  this  way,  the  surety  will  be  discharged  by  any  different 
negotiation  of  the  note.(i)  He  has  a  right  to  require  perfect 
good  faith  in  all  transactions  involving  his  suretyship,  whether 
between  the  principal  and  the  parties  with  whom  the  surety  ex- 
pressly contracts,  or  between  either  of  them  and  other  persons. (_/) 
Therefore,  if  a  creditor  conceal  from  the  surety  any  bargains  or 
stipulations  made  before  tlie  euretyship  is  entered  into  which 
make  tlie  contract  more  onerous  to  the  principal  debtor  than  it 
seems  to  be,  this  is  a  fraud  which  invalidates  the  suretyship.  (A) 
The  creditor  is  not  obliged  to  proceed  entirely  against  l^e 
principal  debtor,  even  if  he  be  so  requested  by  the  surety.  The 
holder  is  not  obliged  to  give  notice  to  the  surety  that  the  princi- 
pal debtor  has  failed  to  pay,  and  that  he  is  looked  to  on  his  sure- 
tyship. It  is  quite  certain  that  mere  omission  to  sue  the  prin- 
cipal, without  request  by  the  surety,  will  not  discharge  the 
surety ;  (/)  not  even  where,  by  tlie  delay,  the  remedy  of  the 

(ff)  ScImt  c  Brock,  3  Ohio  State,  30d.  Id  ui  actioa  agaiiwt  tbe  nntj  alone,  tha 
plaiotiff  need  not  prore  the  lignamra  of  the  principal.    Bond  v.  Slom,  13  Conn.  4la 

(A)  AgBnm  Bank  b.  Sean,  4  Oia^,  85. 

[i]  Ucvey  i;.  Cochran,  4  Jones,  184  ;  Boathariawl  v.  WliiUkeT,  S  id.  G.  See  Smith 
*.  Knox,  3  B«p.  4B. 

ij)  Sapru,  p.  13S,  doU  j,  and  p.  IM. 

it)  Stone  V.  CompUD,  S  Bing.  If.  C.  US,  6  Soott,  646 ;  bbb  Fidcock  v.  Biihop,  3 
B.  &  C.  605 ;  ETani  d.  Keeland,  9  Ala.  49 ;  BcUer  >.  Bivck,  3  Obio  State,  Ml: 
Qrarea  v.  Tncker,  10  Smedec  &  M.  1 ;  Watriu  e.  Pierce,  33  S.  H.  £60. 

Ifi  FreenAD'a  Bank  v.  BoUina,  13  Maine,  SOS ;  Townseod  v.  Riddle,  1 N.  H.  448  j 
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surety  is  loBt.(m)  And  the  authorities  would  lead  to  the  conclu' 
sion,  that  tills  would  be  the  rule,  even  where  the  surety  had  ex* 
presGly  requested  that  demand  should  be  made  or  suit  brought 
against  the  principal,  (n)  And  it  ia  said  to  make  iio  difference, 
if  the  surety  offers  iudemnity.(o)  But  this,  which  we  think  the 
better  rule,  is  not  uncontradicted.  (^)  So  it  is  said  a  refusal  to 
prosecute  a  suit  against  the  principal,  which  has  been  already 
commenced,  does  not  discharge  the  surety. (9)  But  the  authori- 
ties we  cite  sliow  that  the  courts  have  found  some  difficulty  in 
determiuiug  questions  of  tiiis  kind.(r)    And  we  should  be  iu- 

Bakcr  r.  HRnhftll,  16  Vt.  S22 ;  Hunt  v.  Brid^am,  S  Pick,  GSl ;  Johnion  v.  Pluitera' 
Bank,*  Smedcs  £  U.  IBS;  HomphraTB  v.  Crane,  ft  Calif.  173;  Hanman  v,  BnrliD- 
gtnse,  9  Calif.  95T.  See  Onii«  e.  Yoang,  Holt,  Bt ;  Eyre  v.  EveraLt,  3  Raat.  381 ; 
IlMth  V.  Key,  1  Yoange  StJ.iSt;  English  r.  Darie^,  S  B.  A  P.  61  j  Combe  v.  Woolf, 
B  BiDg.  156 ;  Smng  d.  FoEtar,  17  C.  B.  SOI  ;  Hubbard  t>.  Davia,  ]  Aik.  28B ;  Naylor 
V.  Hood;,  3  Blackf.  911 ;  Dehnlf  p.  Tuibect,  3  Teatet,  IftT  ;  Tharabj  o.  Gnj,  4  Teates, 
SIS ;  Burn  b.  Poang,  3  Deuiu.  5Se  j  Jordan  v.  Trnmbo.  6  Gill  &  J.  103  ;  U.  8.  b 
Bimpron,  3  Penn.  437  ;  Cniso  v.  Colbert,  3  Ga.  330. 

(m)  Tovniend  b.  Riddle,  3  N.  H.  44S. 

(n)  Page  d.  Webster,  1ft  Maine,  349 ;  Davis  t^  Hoggins,  3  N.  H.  S3I  ;  Maharin  b. 
Feanon,  B  N.  H.  539  ;  King  ti.  Baldwin,  2  Johns.  Cli.  SU  ;  Nii^hola  d.  McDowell,  14 
B.Mon.  6;  aogaboom  d.  Uemck,  4  Vt  131 ,-  Bellowg  e.  Lovell.  ft  Pir:k.307;  Fije  e 
Barker,  4  id.  3B3  ;  Denois  v.  Rider,  2  McLean,  4ftl  ;  King  v.  State  Bank,  4  Eng.  IBS. 
See  Manning  e.  Sholnrall,  S  South.  ftB4  ;  Pickett  e,  I^nd,  9  Bailej,  BOB  ;  CrooghUin  v. 
Daii-al,  3  Call,  69  ;  Bavhanan  v.  Bordlev,  4  Harris  &  M  41  i  Pintard  v.  Davis,  I  N.  J. 
633  ;  CaiT  v.  Howinl,  8  BlackT.  190 ;  Colerick  v.  McCleas,  B  Ind.  34ft  ;  Taylor  e.  Beck, 
13  lU  376  ;  Howard  >.  Brown,  3  Oo.  SS3  ;  Abercromtne  >.  Knox,  3  Ala.  TSB.  Mont- 
pelUr  Bank  b.  Dixon,  4  Tl  ft«T ;  Dam  u.  Cordaan,  94  Cal.  1 ». 

(o)  Adams  Bank  v.  AcChoD}',  IB  Pick.  338. 

(p)  See  Bellows  o.  Lovel I,  ftPiik,  307;  Beardsl^  v.  Warner,  6  Weiid.610;  Wtiglil 
V.  Stockton,  6  Lei^b,  ibS ;  In  re  BHbcock,  3  Story,  393;  Dane  v.  Cordoan,  34  CaL 
Iftf;  Hickok  «.  ll'^rmen'  Bank,  3ft  Vt.  476. 

iqi  Uellows  B.  LoTcU.  ft  Pick.  30T. 

(rj  III  Psin  D.  Packard,  13  Johns.  174,  the  coart  ArU  that  neglect  by  the  holder  to 
sne  the  solvent  principal,  at  the  mere  request  of  the  larety.  and  the  subsequent  insol- 
Tencj  and  absconding  of  the  principal,  discbarge  the  surety.  This  was  denied  hy 
Chancellor  KaU,  in  King  v.  Baldwin,  3  Johns.  Ch.  3ft4,  b-it  was  affirmed  by  die  Conrt 
of  Errors,  in  Che  same  case,  on  appeal,  17  Johns.  ^B4,  overuling  the  Chancellor.  Al- 
though Ibis  is  now  held  to  be  the  law  in  New  York,  it  in  oahjected  to  strict  limitations. 
Warner  v,  Beaidsloy,  8  Wen±  IH ;  see  Row  v.  Pulier,  I  Cowen,  S4G ;  Hu^iei  r. 
Holden,  3  Wend.  316  ;  HnfTman  v.  Hulbert,  13  Wend.  377  ;  Valentine  v.  Earrington. 
3  Edw.  Ch.  93 ;  Merritt  v.  Lincoln,  21  Barb.  949.  In  Horrick  v.  Burst,  4  Hill,  6ftO, 
Cbieoi,  J.  said  that  the  doctrine  ''  came  into  this  coait  without  precedent,  was  after- 
wards lepadiated  «t«d  by  the  Conn  of  Chancery,  as  it  has  always  been  held  at  law 
and  in  equity  in  England,  hot  was  restored,  on  a  tie,  by  the  casting  vote  ofa  layman." 
See  also  Sdiroeppell  v.  Shaw,  3  Comst  446 ;  Fuller  n.  Loring,  43  Maine,  461 ;  Bull 
«.  Allen,  19  Conn.  101.  In  Pennsylvania  the  mie  of  Pain  v.  Packard  has  been 
adopted,  the  want  of  a  remedy  in  equity  in  that  State  being  mentioned  at  a  reason. 
Bee  Coper.  Smith,  B  S.  ft  B.  110;  Erie  Bank  v.  Gibeon,  I  Watts,  143;  Marbeigers. 
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clined  to  Bay,  that  in  equity  at  least,  if  not  at  law,  there  should  be 
an  application  of  the  rule  established  in  cases  of  guaranty  and 
suretyship  on  bonds,  so  ftr,  at  least,  that  the  surety  might  have 
some  remedy  where  he  was  injured  by  wanton  and  inexcusable 
neglect  on  the  part  of  the  ho]der,(«)  This  right  of  the  surety  to 
require  demand  or  process  against  the  principal  is  now  regulated 
by  statute  in  some  of  our  States,  as  in  California,  Pennsylvania, 
Georgia,  Illinois,  Alabama,  Indiana,  and  Texas. 

It  is  a  general  rule,  that  if  the  creditor,  with  knowledge  of  the 
suretyship,  makes  any  binding  contract  with  the  principal,  without 
the  consent  of  the  surety,  which  varies  the  terms  of  the  original 
undertaking  for  the  performance  of  which  he  became  responsible, 
and  is  prejudicial  to  him,  he  is  discharged.  For  the  responEibility 
of  the  sure^  rests  upon  the  validity  of  his  original  contract;  and 

PoCt,  16  Fena.  State,  9.  The  request  need  not  be  in  writing.  Cop«  v.  Rmith,  lupra; 
Erie  Bank  v.  Gibson,  itipra.  But  it  maiit  contain  a  positive  order  lo  sae,  with  a  dec- 
laration that  the  anrety  wil!  bold  hiniBelf  absolTed  if  it  ia  not  complied  with.  Greena- 
walt  t.  Kniider,  3  Penn.  State,  364;  Gardner  «.  Perree,  15  8.  &  R.  SS.  No  tender  of 
expenies  or  stipulation  to  pa/  them  is  necessaiy,  nnlesa  required  by  the  creditor. 
Wetiel  V.  SpoDBler,  18  Penn.  Slate,  i60;  contra,  Dane  a.  Cordnan,  U  Cal.  157.  For 
otbtr  Cisea  approving  the  rule  in  Fain  v.  Packard,  see  Lang  a.  Brevard,  S  Strob.  Eq. 
59;  GoodmBH  a.  Griffln,  S  St«w.  160;  Hancock  e.  Brrant,  S  Yerg.  4T6;  SUte  Bank 
V.  Watkina,  I  Eng.  1S3.  In  Alabama,  Arkansas,  Georgia,  nlinois,  Indiana,  MiMomi, 
Ohio,  Tennessee,  Texas,  lows,  and  Virginia,  this  subject  hna  been  rsgcialed  by  Ftatute. 
In  Lonisiana  the  rule  of  the  Civil  Law,  allowing  the  snrety  (o  require  the  creditor  to 
proceed  agsinBt  tha  prinapa],  prevails.    Civ.  Code  (1838),  art  3015. 

In  Clark  r.  HiU,  cited  tn  McCollam  v.  Hineklsj,  9  Vt.  143,  the  anrel;  wti  dii- 
charged  by  the  neglect  of  tbe  bolder  to  prove  hia  claim  againat  the  inaolvent  estate  of 
tlio  deceased  priodpal  until  ttie  claim  was  barred,  end  iiis  pretending  lo  have  mislaid  the 
nuie  and  refusing  a  tender  in  billa,  the  surety  haVing  requested  the  holder  to  proceed 
Bguinst  the  CBiate  of  the  principal.  In  McColIum  v.  Hinckley,  where  the  holder  neg- 
icclcd  to  prove  his  claim,  bat  vllbonl  notice  of  the  death  of  the  principal  or  reqaeel  by 
the  SDKty  to  proceed,  the  surety  waa  held  lo  be  diachaigod  to  the  amoant  which  conld 
have  been  realized  oat  of  the  estate.  These  two  last  cases  were  hitle  in  eqafty.  In 
Bank  of  Manchester  v.  Banlett,  13  Vl  31S.  it  was  kM  that  a  mere  rdusal  to  proceed 
against  the  insolvent  estate  of  the  deceased  principal,  nnaccompaniBd  by  acta  dt  poai- 
tire  and  wilfbl  inierference,  wonld  not  discharge  the  surety. 

(t)  See  While  o.  Howland,  9  Mass.  314 ;  Oxford  Bank  r.  Hajnes,  S  Pick.  4S3; 
Coiiimerical  Bank  v.  French,  21  Pick.  486;  Marbergec  v.  Pott,  IB  Penu.  State,  9; 
Sibley  e.  McAllaster,  8  N.  H.  389.  In  Read  n.  Cults,  7  Greenl.  IBS,  Mellai.  C.J. 
aaid :  "  No  demand  of  the  debt,  or  notice  of  its  non-payment  by  the  principal,  need  be 
proved  in  an  action  agunat  such  inrety  in  any  case."  See  also  Gibbi,  C,  J.,  Onne  v. 
Young,  Holt,  84;  Wright  v.  Simpson,  6  Vea.  714;  Ssilly  b.  Elmore,  2  Paige,  497; 
Beebe  v.  Oodley,  6  Foiter,  349.  In  California  a  anre^  ia  entitled  to  demand  and 
notice.  Dryan  v.  Beny,  6  Calif.  394.  Not,  however,  unlesa  the  ratfitythip  appears  on 
the  note.  Kritiet  d.  Milla,  9  Calif.  SI.  Freaentment  with  demand  of  payment  is  not 
Bond  V.  Stone,  13  Conn.  41S. 
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this,  in  tarn,  depends  upon  the  atiseDt  of  both  parties,  which  is  an 
eseetitial  element  of  every  valid  cc)ntract.(() 

We  should  say  that  any  material  variation  would  be  presumed 
to  be  prejudicial  to  the  surety  ;  (u)  although  it  ie  shovn  to  be  not 
injurious  to  him.(v)  It  has  been  held,  on  what  we  deem  strong 
reasons,  that,  if  a  note  be  sued  which  was  given  as  a  collateral 
security  for  the  performance  of  a  contract  by  another,  it  is  a  good 
defence  by  the  promisor  that  the  contract  has  been  materially 
varied  without  his  conseQt.(ui) 

If  tlifl  creditor  gives  time  or  forbearance  to  the  principal  debtor 
by  a  promise  which  binds  him  in  law,  and  would  bar  his  action 
agunst  the  debtor,  the  surety  is  discharged.  For  in  the  first 
place  this  essentially  varies  the  terms  of  the  obligation,  which 
ceases  to  be  that  for  the  due  discharge  of  which  he  became  surety. 
And  in  the  next  place  the  surety  holds,  as  a  valuable  right,  the 
power  of  instantly  saving  himself  by  suit  against  the  debtor,  if 
he  is  obliged  to  pay  the  debt.  If,  then,  time  be  given  to  the 
debtor,  and  the  surety  pays,  he  loses  this  right  because  he  does 
not  pay  from  legal  necessity.  The  debtor  may  say,  "  I  was  not 
obliged  to  pay  my  creditor  for  three  months  to  come,  and  why 
should  I  pay  you  ?  "  And  thus  the  creditor  has  deprived  the 
surety  of  a  right  on  which  he  may  have  depended  for  his  indem- 
nity.(:z)  But  that  the  promise  may  have  this  effect,  the  fact  of 
suretyship  must  be  known  to  the  creditor  at  the  time  he  makes 

(I)  Mnihewr.  Boyd,  5Mil.  lOB;  Klnjr  >f,  Bnlitoin.  IT  Johns.  38t;  WHtrissf.  Pien«, 
93  N.  H  960;  HannfiMhirera'  Bank  b.  Cole,  39  Mains,  IBS.  See  Bonar  i>.  MukloitRld, 
S  H.  L.  Cas,  iii ;  Boilon  U.  M.  Co.  ».  HeMinger,  !  Pick.  S!3 ;  Bethane  p.  Doiior, 
10  Oa.  385. 

(ii)  Sc«  Loagldiorovgh,  Ld.  Ch,,  Reel  v.  Bcmagton,  3  V«s.  Jr.  540 ;  Eiatmait,  J., 
WatriM  V  Pierce,  tupra;  Miller  o.  Stewart,  9  Wheat  680. 

(e)  Miller  e.  Stewart,  ta/ira.  Sue  also  McHickcn  b.  Webb,  6  How.  !9S ;  Mackaf  r 
Dod|^,  5  Ala.  388  ;  iValuwrth,  Ch.,  Miller  v.  MeCnn,  7  Paige,  451 ;  Neluon,  3.,  Gthn 
D.  Kiemccwira.  H  Wend.  313;  Holmes  u.  Dole,  Clarke,  Ch.  7i.  See  American  Bank 
v.  Baker,  4  Met,  164;  Banga  r  Strong,  10  Paige,  11,7  Hill,  9S0;  Comeg^s  i>.  Booth, 

3  Stew.  14  ;  McWilliams  e.  Mason,  S  Dner,  3T6.  Bat  «ee,  eonira,  Hnlme  o.  Coles,  9 
Sua.  13;  Price  D.  Edmunds,  10  B.  &  C.  578;  Bell  t>.  Banks,  3  Scott,  N.  R.  497  ;  Bar- 
ker D.  H'Clare,  3  Blackf.  14. 

(w)  Brigham  d  Wentworth,  II  Cnsb.  133. 

(r)  Bang*  t>.  Strong,  10  Paige,  11,  7  Hill,  ISO;  Bower  v.  Hermann,  3  Denio, 
378:  Honie  v.  Bodwelt,  S  liny,  '57;  Daries  d.  Stainhank,  6  De  G.  M.&G.  679; 
Dunn  0.  Spalding,  43  Maine,  336 ;  Chute  v.  Pattee,  37  Maine,  102;  King  o.  State  Bank, 

4  Eng.  185-,  Waters  e.  Simpaon,  3GilmBn,E70.  See  Rees  d.  Berritiglon,  3  Vea.  Jr.  540; 
Orme  v.  Yonng,  Holt,  84 ;  Eyro  v.  Bartrop.  3  Mad.  331  ;  Lewis  D.  Jones,  4  B.  &  C 
(IJ,  note.  The  doctrine  was  lirst  introduced  in  courts  of  equity.  Gibbi,  C  J.,  McItUI 
r.  ntendining,  7  Tannt.  136.  The  rate  is  the  same,  if  the  principal  was  insolrent  U 
ibe  tjine  oT  the  promise.    Huffman  v.  Bnlbert,  13  Wend.  3T5. 
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the  promise ;  (y)  nor  will  such  knowledge  be  presumed  where  he 
takes  a  note  overdue ;  (z)  if  the  surety  assents  to  the  promise, 
he  will  not  be  dischai^ed  ;  (a)  but  assent  of  one  surety  will  not 
bind  a  co-EurGtj.(i)  If  the  agreement  to  give  time  be  without 
consideration,  it  does  not  bind  the  creditor,  and  therefore  does 
not  discharge  the  3uret7.(c)  The  indulgence,  to  have  the  efiect 
of  dischar^ag  the  surety,  must  be  for  a  definite  tame ;  (d)  but 
this  time  may  be  very  brief.(e)  If  the  consideration  for  the  in- 
dulgence be  usurious,  where  such  a  contract  is  Toid  by  law,  the 
agreement  does  not  discharge  the  surety ;  (/)  and  this  has  been 
held  even  where  the  usury  was  paid,  and  the  contract  exe- 
cuted ;  (g)  but  that  the  surety  is  dischai^d  in  this  case  seems 
to  be  the  better  rule,  and  to  rest  upon  better  authority.(A)  Part 
payment  before  maturity  is  held  to  be  a  sufficient  consideration 
for  the  promise  of  indulgence,  which  promise  therefore  discharges 
the  8urety.(t)    But  payment  after  maturity  is  not  regarded  as  a 

(y)  Elvrood  u.  Deifendorf,  S  Barb.  398. 

(z)  Nicholi  V.  Parwm,  6  N.  H.  80. 

(a)  See  Gray  v.  Brovn,  12  Ala.  161;  Sayiiam  b.  Vance,  3  McLean,  99;  SoIomoD 
».  Greijory,  4  HarriBon,  112;  IlindB  v.  Ir|;hain,  3]  111.  400. 

(6)  Croab?  0.  W7MC,  10  H.  H.  318.  In  this  case,  the  defendant,  In  on  action  (ot 
contribution  between  co-Buretiea,  claimed  his  discharge,  becanse  time  had  been  giTen  to 
the  principal.  The  note  was  given  to  a  bank,  which,  according  to  its  rcf(a1ar  usage, 
allowed  the  note  to  lie  over  after  it  became  dae,  on  receipt  of  intereat  in  ad  ranee  fran 
the  principal.  Biid,  that  this  wa*  presamptire  auent  of  the  aaieij  to  inch  ailansicin 
of  paj'Tnent;  hut  that  this  principle  CCDQOt  apply  to  an;  delaj  beyond  «Qcb  regnlai 
oaage.  So  wheie  tha  note  laid  OTCr  for  two  Tean,  nnder  »ncb  drcnaiBtsncM,  and  the 
principal  had  become  ingolTeoL  StrafTord  Bank  v.  Croaby  S  Groenl.  1E>1.  See  Croiby 
v.  Wyalt,  23  Maine,  156.  Whera  a  note  Btipalated  for  ita  continnance  from  time  to 
time,  the  snretiea  wore  held,  altboogh  not  conantted  in  making  soch  continnance.  Red- 
dish D.  Wataon,  6  Ohio,  SIO. 

(e)  Rcynolda  v.  Ward,  3  Wend.  MI ;  Hogaboom  a.  Herrick,  4  Vt.  ISl ;  Creath  *. 
Sinla.  5  How.  193;  Vamnm  d.  Milford,  9  McLean,  74;  Newall  c.  Hamer,  4  How. 
Hiaa,  6S4.  See  M'Lcmoie  v.  Powell  19  Wheat.  ft»4;  Brinagar  n.  Phiilipa,  1  B. 
Mon.  983. 

{d)  Board  of  Police,  &c.  o.  Covington,  96  Miisia.  470.  See  Miller  e.  Stem,  a  Penn. 
State,  28G,  19  id.  383;  Alcock  c.  Hilt,  4  Leigh,  692;  Gardner  v,  WatMn,  13  111.347; 
Pamell  r.  Price,  3  Kich.  1!1. 

{e)  FcUowa  p.  Frentiii,  3  Dcnio,  SI9. 

(/ )  Vila*  V.  Jonee,  1  Cam»I.  9T4  ;  McComb  v.  KiWridge,  14  Ohio,  348. 

ig)  See  Vilaa  d.  Jones,  npra. 

(A)  Kcnningham  d.  Bedfoid,  1  B.  Moa.  395 ;  Duncan  d.  Bead,  B  id.  389 ;  HUicortA, 
Ch.,  Vilai  r.  Jonea,  10  Paige,  76;  Eylev.  Boilick,  10  Ala.  689  If  nsniiooa  contract* 
are  not  void  at  Uw,  the  surelj  a  diachatged.  Herbert  u.  Dnmonl,  3  Ind.  346;  Mc- 
Comb D.  Kitu^dge,  14  Ohio,  348. 

(1)  Whittle  P.  Skinner,  93  Vc  131 ;  Oreely  n.  Dow,  1  Met.  178.    In  this  lait  CMt 
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Bofficient  consideratioD.(^')  The  receipt  of  interest  in  adraiice, 
after  maturity,  has  however  been  held  to  be  a  sufficient  consider- 
ation ;  (*)  and  it  liaa  also  been  held  to  be  prima  facie  evidence  of 
a  valid  agTeement.(/)  If  the  creditor,  when  he  gives  time  to  the 
principal,  expressly  reserves  liis  remedy  against  tlie  surety,  tlie 
surety  is  not  discharged.(j»)  So  if  the  surety  liolds  full  indem- 
nity from  the  principal,  it  has  been  held  that  he  cannot  avail 
himself,  by  way  of  defence,  of  tlie  fact  that  time  has  been  given 
to  the  principal.(n)  It  seems  to  be  otherwise,  however,  if  the 
indemnity  is  from  a  co-surety,  who  is  not  a  party  to  the  note.(H) 

Skene,  C.  J.  BUted  the  general  rale  thus  :  "  IT  the  holder  of  Ibe  note  has  conlracled  to 
enlarge  the  time,  he  ia  bound  bj  it ;  whether  it  u  treated  u  a  collateral  andenabing 
apon  which  the  legal  remedj  ia  to  be  aonght  at  law,  ai  in  Dow  e.  Tultle,  4  Mass.  414; 
or  whether  the  rernedj'  of  the  promiBor  ia  in  oquilj  for  a  apecific  performance  j  or 
whether  the  contract  for  an  enlargemeat  of  the  time  of  payment  contains  the  Elipalation 
that,  if  violated,  it  shall  ennre  by  way  of  release  ;  it  makeg  no  diflcrence  to  the  surety 
The  holder  of  the  note  has  a  perfect  right  to  enter  into  atipalationa  with  the  promisor 
in  regard  to  the  time  and  Ibe  mode  of  payment  Such  stipulation,  as  between  them, 
is  a  ralid  and  binding  contract  fbr  farther  time,  bearing  directly  on  the  contract,  which 
he  had  no  right  (o  say  he  did  not  intend  to  falfll,  and  ^erefoie  the  saraty  ma;  avail 
himself  of  it  as  a  aabatantire  alteration  of  the  contract,  and  inaiat  on  his  discharge." 
Bee  Thomas  v.  Dow,  33  Maine,  390 

(J)  Masonr.  Peters,  4  Vt.  101  ;  Wlieelcr  b  Washbam,  94  id.  393;  Pabodie  ■>,  King,_ 
la  Johns.  436.     See  Jenkins  v.  Clarkson,  7  Ohio,  TS. 

(k)  N.  H-SavingsBaakc.  Colrord,  IS  N.  H.  119;  Chate  tr.  Patteo,  37  Maine,  lOS 
See  Blake  e.  White,  I  Toange  &  C.  Exch.  420;  Dabaisson  c.  Folkes,  SO  Missis.  432. 
Qmira,  see  Harter  v  Hoore,  5  Blarkf  3e; ;  Shook  v.  Stua,  6  Ind.  1 13 ;  Reynolds  o. 
Ward,  S  Wend.  501. 

(/)  Ciwby  0.  Wyatt,  ION.  H.  318;  N.  II.  SnvingH  Bank  r.  Ela,  11  N.E.339;  Me^ 
rimack  Co.  Bank  e.  Brown,  13  N.  H.  320.  Confm.  Oxford  Bank  o.  Lewis,  8  Pick.  4&8: 
Blackacone  Bank  V.  Hill,  10  Pick.  139;  Freeman's  Bank  v.  Rollita,  IS  Mains,  SOI; 
Mariner's  Bank  a.  Abbott,  38  Maine, 380.  See  Hamsbarger  d.  Kinney,  13  Gtat.  Gil; 
Crosby  o.  Wyail,  23  Maine,  156.  An  agreement  to  receive  payment  in  yearly  fnstal. 
munts,  on  n  note  payable  on  degiand,  discharges  the  saivty.  GiiTord  d.  Allen,  3  Met 
SIS.  Taking  the  check  of  the  principal,  payable  at  a  future  day,  diacharges  the  anrely 
on  a  bond.  Bangs  d.  Mo^er,  S3  Barb.  478.  For  analogous  cases,  see  Halme  v. 
Coles,  3  Sim.  13 ;  Price  v.  Edmnntls,  10  B.  k  C.  5T8 ;  Clippinger  v.  Creps,  3  Watts, 
345  ;  Okie  t.  Spencer,  S  Wfaart  353;  Michigan  Bank  v.  Leavenworth,  S8  Vt.  EOB- 
Hart  D.  Hudson.  6  Duer,  394. 

(w)  Viele  r  Hoag,  34  Vt.  46 ;  Blacknone  Bank  v.  Hill,  10  Pick.  139.  See  Wjke 
V.  Kogere,  I  De  O.  M.  &  G.  408  ;  Rx  pane  Harrey,  4  id.  BBl ;  Nichols  v.  Sottas.  3  B. 
&  Ad.  41 ;  Keanley  '.  Cole,  16  M.  &  W.  138;  Owen  v.  Homan,  3  Mac  &  G.  378, 
4  H.L.  Caa.  9B7;  E«  parte  Olendinning,  Back,  517;  Ex  parte  Caratairs.id.  S60;  Wag- 
maa  v.  Hoag,  14  Barb.  333 ;  Sohicr  c.  Lortng,  6  Cush.  537.  Qntrn  ia  Louisiana. 
Sea  Oonine  v.  tJoion  Bank,  10  Rob  La.  413. 

(b)  Chilton  s.  Bobbins,  4  Ala.  333  ;  Smith  v.  Steele,  35  Vt.  4!7.  See  Bradford  a. 
Habbard,  8  Pick.  155 ;  Mooro  e.  Paine,  IS  Wend.  123. 

(a)  Wilson  v.  Wheeler,  39  VL  484. 
\ou  I— <J 


;vGoo»^lc 


242  MOTES  AMD  BILLS.  [CH.  VIL 

If  k  surety,  who  has  been  dischai^;ed  by  giving  time  to  the  prin- 
cipal, afterwards,  with  knowledge  of  the  facts,  and  for  a  new  con- 
sideration, acknowledge  that  the  original  debt  is  due  from  him, 
and  agrees  to  be  liable  in  a  stipulation  for  further  delay,  he  is 
bound  by  this  agreement,  and  possibly  so,  even  if  he  were  igno- 
rant of  the  fact  of  his  discharge,  there  being  no  fraud  in  the 
transaction. (;))  And  perhaps  he  may  renew  his  liability  by  a  new 
promise,  without  any  further  consideration,  on  the  ground  that 
his  right  to  be  disch&i^ed  is  a  personal  privilege,  which  he  may 
waive  if  he  chooses.(9)  A  surrender,  by  the  holder  of  a  note, 
of  collateral  security  received  from  the  principal,  will  discharge 
the  suretf,  either  entirely,  or  jm-o  ianto,  if  made  without  the 
assent  of  the  surety.  For  if  the  surety  pays  the  note,  he  is  en- 
titled to  the  benefit  of  such  security,  by  subrogation,  (r)  So,  as 
a  general  rule,  any  fraudulent  or  deceitful  conduct  on  the  part 
of  the  creditor,  which  lulls  the  surety  into  a  groundless  confi- 
dence, and  prevents  him  from  obtaining  indemnity,  will  operate 
as  a  discharge.(3) 

(p)  N.  H.  Savings  Buik  s.  Colcord,  IS  N  H.  119. 

(f  I  Parker,  C.  J.,  Fowler  n.  Brooks,  13  N.  H.  130.  D«c!antioni  bj  the  inre^  to 
Ihirtl  pfnoDi,  that  he  "  expected  to  pay  the  note,"  or  that  he  "  ehoald  be  obligeS  to 
pay  "  it.  or  "  might  have  to  pay  "  it,  do  not,  of  ihemtelTea,  operate  u  a  uaw  promise. 
The  fact  that  tho  saretytakei  indemnity  ^m  the  priadpal  withont  ■n;eoaimaniaitioB 
with  the  creditor,  ii  not  a  reoeiral  of  the  promise.  Fowler  v.  Brooki,  mpra.  See 
farther,  Mayhew  o.  Crickett,  S  Swanit.  185. 

(r)  Baker  r.  BriffBs,  8  Pick.  laa.  See  Law  v.  East  India  Co.,  t  Voa.  834 ;  Com- 
monurealth  s.  Vandet^iice,  S  S.  &  R.  4S9 ;  Lichtenlhaler  v.  Thompson,  13  id.  157 ; 
ETerly  v.  Rice,  ^0  Penn.  State,  S97  ;  American  Bank  t.  Baker,  4  Met.  164  ;  Bayea  ». 
Ward,  i  Johns.  Ch.  IS3;  N.  H.  Sarinf^  B&nk  o.  Colcord,  19  N.  H.  119.  Bat  in  Crane 
t.  Stickles,  1 5  Vt.  !5!,  Bilibard,  3.  said  :  "  The  payee  of  the  note  may  gire  np  t^nch 
•ecarity  as  he  may  haie  obtained  at  his  own  suggestion,  without  any  sMiatance  from 
■he  larety,  provided  be  acta  in  good  faith,  aod  only  wiifa  nfcrence  to  his  own  inteicsi." 
Where  the  creditor,  after  Judgment  on  the  note  against  both  priudpal  and  sarety,  relin- 
qniihed  the  property  of  the  principal  seiied  on  e^iecnlion,  and  Invied  on  property  of  the 
aaiety,  theie  being  no  proof  of  damage  to  die  sarety  by  the  relinqaiahment ;  it  was  held 
that  the  creditor  was  not  liable  to  the  surety  in  trespass  for  the  sale.  Fuller  v.  Loring, 
49  Maine,  4BI,  Tamei/,  3.  dissenting.  Where  the  creditor,  after  judgment  agxinat  the 
principal  alone,  abandorted  property  seiced  on  enccation,  it  was  held  that  evidence  of 
these  facts  was  admiuible  to  dischar^  the  surety  for  the  amount  so  abandoned. 
Springer  r.  Toothaker,  43  Maine,  381.  See  Edgerly  tt.  Emerwn,  3  Foster,  bhi  In 
Mayhewv.  Crickett,  3  Swonst.  IBS.  I  Wils.  Ch. 418,  Lord  £fiftin  aud  :  "  I alwnyj  under- 
stood, that  if  a  creditor  takes  onl  c;iccntion  ag^nst  the  principal  debtor,  and  waives  it, 
he  discharges  the  surety,  on  an  obvious  principle  which  prevails  both  in  court*  iS  Inw 
and  in  courts  of  equity." 

(()  Baker  d.  Briggi,  8  Pick.  133 ;  Harris  v.  Brooki,  11  Id.  195 ;  Clarit  a   HiU, 
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A  Enretf  who  pays  a  note  which  is  due  and  demandable  from 
the  principal  promisor,  although  he  pajE  it  without  suit,  or  com 
pulsion,  or  even  demand  from  the  holder,  has  an  immediate 
claim  upon  the  principal  debtor  for  indemnity.(/)  And  it  Eeems 
to  be  quite  immaterial  in  what  way  the  surety  extinguishes  tlie 
creditor's  claim. (u)  If  the  joint  and  several  note  of  co-sureties 
is  accepted  by  the  creditor  as  payment  of  the  original  note,  they 
may  recover  of  the  principal  in  a  joint  action,  such  a  case  being 
an  exception  to  the  general  rule,  that  each  must  sue  for  the 
amount  paid  by  him.  The  exception  is  placed  upon  the  ground 
that  the  payment  was  a  joint  act,  creating  a  joint  intereBt.(v) 

As  to  tlie  costs  which  a  surety  may  recover,  it  seems  that  be 
may  recover  costs  of  his  principal,  alter  a  suit  against  the  surety 
by  the  holder,(uf)  unless  his  defence  were  frivolous,  unnecessary, 
or  ag^nst  the  reasonable  and  honest  instructions  of  his  princi- 
pal.(z)    This  right  of  the  surety  to  indemnity,  springing  from 


ciled  in  HcCoUam  *.  Hincklej,  9  Vt  143,  147.  See  Mactaggut  *.  WMmd,  S  Claifc 
k  F.  sas. 

((]  Miroa  v.  McDoirell,  1  Ga.  18S.  See  Odlin  v.  Oreenlear,  3  V.  H.  170 ;  Pitt  >. 
Fontord,  8  M.  A  W.  MB. 

{%)  Halett  B.  Sonllard,  »  Vt.  S9S ;  Bonne/  c.  Seelj,  S  Wend  481.  He  msj 
nKOTer  on  a  connt  for  monej  had  and  receired,  although  he  paid  in  note*,  if  the/ 
were  received  a*  paynieni  Millie  o.  Green,  a  N.  H.  339,  Or  on  a  connt  for  mone/ 
laid  oat  end  expended.  Pennion  v.  Parker,  3  N,  H,  9SS.  See  Hommell  t.  Oamewell, 
3  Blackf,  S,  Where  the  adminiilralor  of  the  principal  had  snccesKfbl]/  defended  ■  anit 
on  tbe  note  against  him,  and  the  holder  afternards  obtained  a  judgment  by  de&nit 
■gainM  the  tumtj  in  the  same  conrt;  it  not  appearing  that  either  port?  knew  of  the 
other  laic,  or  Chat  the  sntetf  was  privy  to  the  administTator'a  defence;  it  wai  AeU,  that 
the  inrety  waa  not  precluded  from  hia  right  to  indemnity  from  the  ejlate  of  the  prin- 
cipal, Stinion  n.  Brcnnan,  Chevca,  IS.  Where  the  administratrix  of  a  Burety,  havinR 
ijeen  aned  by  the  holder  of  the  rote  white  it  was  still  ralid  against  the  principal,  but 
after  the  claim  sgainat  the  lurety's  estate  was  bam^d  by  the  stalnic  of  limiutions,  paid 
the  claim  under  an  award  ;  it  was  hrld  that  she  could  maintain  a  claim  for  indemnity. 
Shaw  r.  Lond,  13  Mass.  447.  Where  the  surety,  after  the  discbarge  in  insolvency  of 
the  principal,  being  then  first  called  on,  paid  the  note  and  sued  the  prin- 
cipal, he  was  allowed  to  recoror.     Powell  v  Eason,  1  Hoore  &  S.  68. 

(n)  Stewart  v.  Yaoghan,  Rico,  33.  See  Pearson  r.  Parker,  3  S.  H.  3SS ;  Appleton 
r.  Biueom,  3  Mel.  IS9. 

(w)  See  Cleveland  t.  Corington,  3  Strob.  184;  Elce  v.  Kice,  U  B.  Mon.  417. 
Kiddle  p.  Bowman,  7  Foster,  236. 

(r)  Becklej  d.  Mnnson,  23  Conn.  799 ;  ClereUod  v.  Covington,  supra.  See  Roadi 
t.  Thorapton,  4  Car.  t  P.  1 94.  The  surety  may  iccorer  costs  incan«d  in  an  action 
il^nst  the  principal  and  surety  jointly.  Apgar  r.  Hiler,  4  N.  J.  St9.  It  seeou 
that  he  may  recover  interest  on  the  amount  paid.  See  Peire  v.  Dsncombe,  I  Eng.  L. 
k  Eq.  SaOi  lisle;  o.  Jewet^  i  Met  168.    Bal,  in  geaertX,  he  can  recover  onlv  the 


;vGoo»^lc 


'244  NOTES  AKD   BILLS.  [CH.  TIL 

the  equitable  obligation  of  the  principal  to  repay  the  surety,  ex- 
ists wherever  the  pnDcipal'B  assent  to  the  suretyship  may  be  rear 
son  ably  inferred,  or  presumed,  and  only  there  ;  (y)  and  then  it 
relates  back  to  the  time  of  the  original  contract  of  suretysliip,  as 
against  all  subsequent  equities.(z) 

A  surety  has,  however,  no  cMm  against  the  principal  upon 
which  he  can  bring  an  action,  until  the  note  on  which  he  is 
surety  is  due.  His  contingent  liability  may,  however,  be  a  suf- 
ficient consideration  for  a  promissory  note  from  the  principal, 
upon  which  he  may  commence  a  suit,  even  before  the  original 
note  is  due.{fl)  Aa  a,  general  rule,  whatever  discharges  the  prin- 
cipal discharges  the  Burety.{fr)  But  where  one  had  signed  a  joint 
and  several  note  with  a  married  woman,  as  surety,  it  was  held 
that  her  successful  plea  of  coverture  was  no  defence  to  the 
surety.(f;)  Nor  will  this  rule  apply  to  the  many  cases  in  which 
a  surety  is  required,  for  the  very  reason  that  the  principal  man 
have  a  defence  which  will  defeat  the  claim  against  him.  As  in 
the  instance  just  mentioned,  where  a  wife's  note  is  strengthened 
by  a  surety,  so  an  infant's  note  may  have  a  surety  who  will  be 
held,  although  the  infant  make  successfully  the  defence  of  in- 
fancy.(cf)  And  we  should  say  that,  if  a  corporation  made  a  note 
which  they  had  no  legal  power  to  make,  sureties  on  that  note 
would  be  held.  And  this  might  be  true,  even  if  the  corporation 
were  prohibited  by  their  charter,  or  by  some  general  statute,  from 
issuing  such  a  note.  If,  however,  the  issuing  of  the  note  were 
not  only  prohibited,  but  made  a  legal  offence,  with  a  penalty 


amonnt  pud.  Bonnej  n.  Beelj,  !  Wend.  481.  Wlien  one  of  the  prindpilB  died, 
it  wM  beld  that  the  aaretj  could  nraver  the  amount  paid  of  the  nirnTor,  dedactin; 
the  proceeds  of  irhaceTer  collateral  secariCjhe  might  hare  raceirtd.  Biddlet^Bo1r 
man,  T  Foster,  S36. 

(y)  Powen  v.  Nash,  37  Maine,  9!! ;  Norton  t>.  Coons,  3  Denio,  ISO. 

(r)  BamejD.  GroTBr.'ss  Vt.  891.  See  Howe  o.  Ward,  4  Greenl.  195;  TbompMm 
V.  Thompson,  19  Maine,  Sti;  Carlisle  tt.  Rich,  S  N.  B.  44',  Chotean  v.  JoDes, 
II  III,  300. 

(a)  See  Swift  v.  Crocker,  31  Kck.  341  ;  Dedmao  e.  Willianu,  1  Scam.  IM.  It 
has  been  sud  that  a  surety  maj  hare  relief  in  eqaitj  as  soon  aa  he  ia  endangered. 
Taylor  *.  Herioi,  4  Deiaos.  237 ;  McKeona  e.  Oeor^,  S  lUch.  Eq.  15, 

(b)  1  Parsons  on  Cont.  4B4 ;  Theobald  on  Principal  aod  Surety,  3.  See  Lewis  v. 
Jones,  4  B.  &  C.  aoe,  915,  noteo. 

(e)  Smylej  v.  Head,  £  Hich.  S90.  See  also  Uaggs  v.  Ames,  4  Bing.  470,  and  Con- 
neru  v.  Goldsmith,  6  Gn.  14. 

(d)  Conn  v.  Cobnro,  7  N.  H.  3U.    8«e  Elmball  v.  N«««ll,  7  BUI,  lit 
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attached,  the  whole  paper,  with  all  its  Dames,  might  theu  be 
deemed  yoid.  The  mere  fact  that  the  surety  canuot,  in  any  such 
case,  if  he  pays  the  note,  have  an  enforceable  claim  for  what  he 
pays  against  the  principal,  defeats  the  holder's  claim  against  the 
surety. 

Payment  of  the  whole  amount  will  of  course  discharge  the 
surety ;  but  payment  of  a  part,  whether  by  principal  or  by  surety, 
will  not  discharge  the  surety.  For  the  surety  is  bound  equally 
with  the  principal  for  the  payment  of  the  whole ;  and  as  payment 
of  a  part  will  not  discharge  the  principal,  so  it  will  not  discharge 
the  surety.(e)  Nor  will  an  offer  of  time  which  is  not  accepted. (/) 
Nor  will  the  taking  of  a  collateral  security  by  the  creditor  from 
the  principal  debtor ;  for  this  can  only  help  the  surety,  who  is 
entitled,  on  his  payment,  to  the  benefit  of  all  such  secimty.(^} 


(e)  See  Fitch  n.  Sution,  S  Eut,  S30 ;  B«suiqodi  v.  Qreaihead,  3  C.  B.  494 ;  Colton 
0.  Oodwia,  7  H.  &  W.  UT  ;  Hoskech  v.  Fawcett,  1 1  id.  3SS ;  ,^iaa,  C.  J.,  Lincoln  e. 
BuKtE,  83  Pii4.  15*  ;  Smllh  b.  Bartholomew,  1  Mei.  STB ;  Wheeler  o.  Wheeler,  II 
Vl  so  ;  Buley  r.  Day,  SS  Moiue,  S3 ;  HcAlleater  v,  Sprague,  34  id  33G.  Pajment 
of  a  pan,  by  a  thitd  party,  discharges  the  debtor.  Welby  v.  Drake,  1  Car.  &  P.  957  ; 
Brooka  d.  Wbite,  2  Met,  SS3.  If  the  holder  baa  commenced  a  sail  agtiiiut  Ihe  prin- 
cipal, BDd  Ihe  lorety  tenders  die  Amount  dae,  be  mnst  also  tender  indemnity  against 
ca«li.  Hampsbi[«  Banlt  d.  Billings,  IT  Pick.  87.  Fart  payment  before  the  debt  Ib  due 
it  B  good  coniideruCion.  WdU,  J.,  Lee  v.  Oppenbeimer,  33  Maine,  S53 ;  Brook*  e. 
While,  3  Met.  383. 

(/)  See  Hewet  n.  Goodrick,  S  Car.  &  F.  468;  Badnall  v.  Samuel,  S  Price,  5S1 ; 
mpra,  p.  239,  note  x- 

(g)  Twopenny  E.Taang,  3  B,  &  C.  SOS.  See  Bnrke  t>  Cinger,  8  Texai,  66,  U  id. 
fi94 ;  U,  S.  D.  Hodge,  6  Bow.  STS  ;  Stevenson  u.  Anitin,  3  Hct.  474 ;  Norton  ir.  Sonle, 
3  GreenL  341 ;  Wade  v.  SUanton,  a  Hov.  Miu.  631  ;  Pring  b.  ClarkiHia,  1  B.  &  C 
14.  Wlieie  a  parly  holds  two  nolei  against  another,  one  of  which  ia  signed  by  a  inrety, 
recovery  of  the  full  amonnt  of  the  other  note  will  not  aflect  his  claim  on  the  laretj. 
Dalton  ft.  Wobom,  2i  Pick.  SST.  In  this  laat  case  it  was  held,  that  if  the  creditor  re- 
coren  judgment  on  sereral  notes,  and  the  surety  on  one  pays  the  note  in  fall,  and  aAer- 
wards  ibe  creditor  receive*  from  the  principal  the  whole  amoontof  the  judgment  on  all 
iha  notes,  the  snrecy  cannot  recover  hack  any  portion  of  the  money  paid  by  him.  In 
Lincoln  r.  Basselt,  S3  Pick.  194,  the  principal  made  an  assignment  to  the  creditor,  for 
the  beneSt  of  all  his  creditors.  The  creditor  received  a  dividend  during  the  pendency 
of  a  suit  bj  him  against  a  surety.  It  was  held  that  Ihe  suit  was  not  barred  by  the  re- 
ceipt of  the  dividend,  but  that  the  dividend  was  to  be  deducted  in  estimating  the  dam- 
ages. ShaiB,  C.  J.  said :  "  The  giving  of  an  assignment  or  Other  collateral  security 
by  the  priudpal  is  no  bar  to  an  action  against  the  surety,  unless  there  be  some  stipa- 
lation  to  that  eJTect  on  the  part  of  the  creditor.  Yean  may  elapse  after  sach  an  as- 
signment before  any  money  will  he  lealiied  from  the  assigned  property  ;  in  the  mean 
lime  the  ohligatiotl  is  to  pay  money  immediately.  Were  the  sutWy  thai  to  pay,  it 
migbt  well  be  held  in  equity  that  the  eteditor  should  stand  a*  trustee  for  him  for  tba 
amptti  propMty.   The  most  bvorable  view  to  be  taken  fbr  the  deftndant  is,  :hat,  Ibe 
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But  ooe  surety,  on  p&jmeDt  of  the  debt,  cannot  claim  the  bene- 
fit of  Bocurity  given  by  a  co-8urety.(A)  And  if  a  note  be  given 
for  the  old  one,  even  this  may  be  deemed,  if  bo  intended,  only  as 
collateral  8ecurity.(t) 

If  a  surety  pays  money  to  the  creditor  under  a  mistake  of 
facts,  supposing  them  such  as  would  make  him  liable,  when  in 
truth  they  are  not,  he  may  recover  the  money  back  from  the 
creditor.(y)  But  if  he  bad  knowledge  of  the  facts,  and  his  mis- 
take is  one  of  law,  he  has  no  such  right.(A:)  The  declaration  of 
a  surety  on  a  joint  note,  the  principal  being  insolvent,  that  he 
intended  to  pay  the  amount,  and  wished  to  know  how  much 
interest  was  due,  in  reply  to  a  proposal  by  the  bolder  that  he 
should  sign  a  new  joint  and  several  note  for  the  amount,  does  not 
change  the  liability  of  the  surety  from  joint  to  several,  either  at 
law  or  in  equity.(^)  It  has  been  held  that  a  judgment  agtunst 
principal  and  surety  mei^s  the  relations  of  the  parties,  so  that 
a  defence  growing  out  of  the  relations  existing  before  the  judg- 
ment is  not  available  at  law  afterwards,  (m)  But  such  a  defence 
is  admitted  in  equity.(n)  It  has  however  been  said,  that  what- 
ever would  he  a  defence  to  the  surety  in  equity,  is  a  defence  in 
law. (a)  A  surety,  whether  this  word  be  attached  to  his  name  or 
not,  is  bound  to  any  holder  in  like  manner  as  a  principal  prom- 
isor is  held.  Thus,  if  a  note  be  signed  A  and  B,  and  against 
B's  name  is  the  word  surely,  B  may  be  sued  jointly  with  A,  or 
alone  if  the  note  be  joint  and  several,  in  the  same  way  as  if  the 
word  surety  was  not  there. 


creditor  being  himtelf  the  aaaignM,  irliea  the  ungned  proper^  !•  ndaoed  to  money, 
it  operates  by  way  of  payment  pro  tanlo." 

{k]  Bowditch  F,  Green,  3  Met  SSO. 

(i)  See  Canfield  u.  Itcs,  IS  Pick.  2S3. 

(j)  Oariand  c   Saiem  Bank,  9  Masi.  406. 

(k)  Bean  v.  Jonea,  8  N.  H.  U9 ;  Stereni  d.  Lynch,  13  East,  98. 

(J)  Jonea  n.  Beach,  a  BeO.  M.  t  G.  88S. 

(n)  Marabali  e.  Aiken,  S5  Vl  S38  ;  Herrickr  OnmgeCo.  Bauk,  ST  id.S8«.  Ontm, 
Carpenter  v.  King,  9  Met.  all ;  Gibton,  C.  J.,  Commonwealth  >.  Vanderalice,  S  B. 
&  B.  45S  ;  Rice  v.  Morton,  19  Hiaao.  2G3, 

(«)  See  Storms  b.  Thorn,  3  Barb,  3U  ;  Quran  r.  Colbert,  3  Ga.  239, 

(o)  Mariner's  Bank  >.  Abbott,  S8  Maine,  330  ;  Springer  v.  Tootbaker,  43  Id.  381 ; 
Vamnm  v.  Milford,  2  McLean,  74.  See  Boea  v.  Betrington,  3  Vea.  Jr.  640 ;  San- 
Delt  p.  Howarth,  3  Merir.  312 ;  People  v.  JanieD,  7  Johns.  339 ;  Baker  e.  Biiggn.  1 
Pick.  133, 
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SECTION    III. 

OF  JOINT  UAEXRS,  AND  OF  JOINT  AND  SEVERAL  HAEEBS. 

Two  or  more  persons  may  sign  a  note  jointly,  as  all  coparfc- 
ners  do,  and  if  it  begin  "  We  promise,"  all  vrho  sign  it  are  cou- 
ridered  as  signing  it  onl;  joiDtl7.(p)  It  is  then  a  joiut  note,  and 
can  be  sued  only  against  all ;  and  they  are  in  general  joiut 
debtors,  and  come  under  the  common  rule  of  law  in  relation  to 
joiut  debtors.  And  it  has  been  held  that  the  note  is  Joint,  al- 
though one  of  the  makers  signs  as  principal,  and  tlie  otlier  as 
8uret7.(9)  The  most  important  of  these  rules  of  law  which 
relate  to  joiut  debtors  arises  from  the  necessity  of  suing  all.(f) 
Hence,  if  the  plaintiff  has  released  one  of  the  joiut  debtors,  he 
cau  maintain  no  action  against  tlie  other.(i)     And  the  reason 

(p)  Major  V.  Riplcj,  S  La.  ISO.  Bee  Falmcr  e,  Stapbesa,  1  Demo,  4T1  ;  Yorki  • 
F«i,  14  Baib.  644 ;  Shep.  Touch.  37S. 

{q)  HoDt  v.  Adams,  S  Maaa.  3S3,  8  id  519,  7  id.  SIS ;  Palmer  r.  Grant,  4  Conn, 
ass  ;  UvnioM  v.  Parr,  3  Kosa.  539,  reveraiag  same  caae,  id.  434.  A  note  b^inoing 
'  I  promliio,"  ligned  bf  one  partner  for  hia  co-pannera,  ai  "  A,  for  A,  B,  &  C,"  i)  the 
joint  note  of  tlie  Arm,  not  the  sereral  note  of  A,  the  partner  who  aigncd.  Ex  parte 
Buckley,  14  M.  &  W.  469,  orerraling  Hall  ■>.  Smith,  1  B.  ft  C.  407 ;  In  the  maner 
<tf  Olarke,  1  De  Gttx,  153;  Galwa;  r.  Matthev,  1  Camp.  403;  Doty  v.  Batte,  II 
Johna.  &44.     8ee  tupra. 

{r}  Mnyor  D.RipIoy.S  La.  ISO  ;  BrightB.Hand.l  Harrison,  973.  See  Bobertsoo  v. 
Smith,  18  Johns,  459.  In  Bovill  v.  Wood,  I  Manle  &  8.  S3,  the  plaintiff  omitted  to 
join  one  of  the  promison  who  had  obtained  h[a  dischai^^  in  iueolvencj.  Lord  EBin- 
borough  said :  "  The  defendanti  bare  a  right  to  leqnire  that  tbeir  co-debtor  should  be 
joined  with  them,  and  the  plainti&i)  cannot  so  shape  thdr  case  as  (o  atrip  them  of  that 
right,  or  of  the  benefit,  whatever  that  may  be,  of  having  hia  diadiar)(e  stated  on  the 
record.  The  pluntiffa  are  not  at  liberty  Co  antidpate  in  the  first  instance  what  may  nlti- 
mately,  perhaps,  be  a  diacharpi.  The  practice  has  ever  been  io  join  all  the  contracting 
parties  to  the  record  ;  and  theie  la  this  odvaatage  attending  the  practice,  that  it  gives 
the  party  who  ia  joined  notice  at  Ihe  time,  and  also  enables  him  at  any  future  time  to 
plead  judgment  recovered  on  the  joint  debt,  withoal  the  help  of  any  averiDeQl ;  and  it 
likewise  advances  the  other  defendants  one  step  in  the  proof  neMeaaiy  in  an  action  by 
them  for  contribution."    See  Bankini  v,  Ramsboltom,  6  Taant.  179. 

(i)  Tadcerman  r.  Newhall,  17  Mass.  581.  In  this  caoe  the  plvntiffa  covenanted  with 
one  promisor  that  they  "  will  forever  releaaa,"  ftc,  it  was  held  that  this  must  operate  as 
a  pteeent  release,  aTid  the  co-promisor  was  discharged.  See  al<o  Brooks  ».  Scaart,  9 
A-ftE  854,  1  Per.  &  D.  619;  Cheeiham  d.  Ward,  1  B.  &P.  030;  Mjrick  k  Dame,  9 
Cosh.  948  ;  Wigpn  v.  Tudor,  S3  Pick.  434  :  Eirby  v,  Taylor,  S  Johns.  Cb.  949  ;  De 
Zeng  e.  Bailey,  9  Wend.  336  ;  Taylor  r.  Galload,  3  Iowa,  17  ;  Tales  v.  Donaldson,  S 
Md  3S9;  Boxeman  v.  State  Bank,  9  Kng.  398;  TJ.  S.  v.  Tbompion,  Gilpin,  614, 
the  rnle  is  the  same  at  eqnity  aa  in  law.    Willinge  v.  Conscqna,  FeL  C.  C.  301. 
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af  this  rule  is  said  to  be,  that  the  release  is  an  admission  tliat 
tlie  debt  is  paid.(l)  AccordiDg  to  tho  weight  of  authority,  oiilj 
a  technical  release  under  seal  will  hare  tliis  o£Eect,  a  parol 
release  being  insufficiuut.(u)  We  should  say,  however,  tliat  a 
parol  release  made  ou  good  and  sufficient  consideration  should 
hare  an  equal  effect.  In  the  cases  which  deny  to  a  parol  release 
this  efficiency,  there  is  seldom  any  ralid  consideration.  The 
reasons  for  the  distinctions  taken  on  this  subject  are  not  always 
quite  satisfactory,  (r) 


ft)  StoiD,  C.  J..  Pond  V.  WUlUmi,  1  Ora;,  630;  Saea^  C.  J.,  Cstskill  Bank  v. 
Mesaenger,  S  Covren,  37  ;  see  McAlleslcr  c.  Sprsgue,  31  Maine,  S96 ;  Crane  v.  Ailing, 
3  Green,  N.  J.  423  ;  Brown  e.  Manh,  7  Vt  3!0. 

(u)  Fond  c.  Williams,  1  Graj,  630 ;  Shaw  v.  Pract,  99  Pick.  305  -,  Frink  v.  Green,  i 
Barb.  45S;  Rawie;  v.  Sloddwd,  7  JobnB,  907;  Pianej  u.  Bagbee,  13  Vt  623;  Harvey 
B.  Swcasj,  4  Humph   MS. 

(v)  Iq  Trjon  r.  Hart,  2  Conn.  190,  tho  defendants  pleaded  a  release  to  one  of  them 
not  nnrtor  senl.  Ths  plea  vat  held  bad  on  other  groundi,  but  tlie  diBtinctioo  Iwlween 
one  under  seal  and  one  without  doea  not  appear  Co  have  been  noticed.  See  Camp- 
bell e.  Brawn.  90  Oa.  415.  In  Benjamin  e.  HcCooDell,  4  Gilmnn.  &36,  it  woi  held 
(hat  a  release  not  under  aeol,  but  entered  of  record  and  made  pari  of  a  decree  in  chan- 
wrj,  was  iufficienl.  Puqik,  J.  laid :  "  Bat  it  is  objected  that  this  releane  or  contract  is 
not  nnder  seal,  and  therefore  ii  ineffectual  to  bar  tlie  action  aa  iigainst  Benjamin.  Onr 
answer  to  this  is  found  in  tho  authorities  abore  quoted ;  that  '  if  it  is  a  release  ■■  to 
one,  it  is  equally  so  as  to  aU.'  Another  is,  that  it  is  eridenced  by  an  art  which,  m  le^l 
eontemplatiou,  is  of  higher  aathority  than  any  instrnmeDt  under  seal,  a  decne  of  a 
court  of  record,  the  Talidity  of  which  cannot  be  assailed,  nor  its  verity  qaesciiined. 
And  thirdly,  where  a  consideration  is  expreaaed  in  a  release,  or  olhenviae  proved  to 
have  passi^d  between  the  partjea.  it  is,  in  the  opinion  of  the  conrt,  totally  immaterial 
wliether  the  instrnmenC  is  sealed  or  otherwise.  A  seal  but  imports  or  ftiroiahea  eti- 
deace  of  consideration;  and,  except  in  cases  where  the  release  is  designed  to  eSecl  a 
conveyance  or  transfer  of  real  estate,  or  some  interest  in  or  conceminft  it  which  can 
only  pass  by  deed,  may,  wilhont  infringing  any  rule  of  law,  be  dispensed  with."  lit 
Nicholson  e.  Revill,  4  A.  &  E.  675,  6  Not.  &  M.  199,  it  waa  Md  that  the  discharge  of 
one  of  two  joint  and  several  maken,  hy  aa  agreement  lo  that  effect  for  a  considerwioo, 
and  by  erasing  his  name  from  the  note,  discharged  the  other  also.  Lord  Dennan,  C.J. 
said :  "  Bat  wa  do  not  ]W>ceed  on  eome  of  the  grxmnds  mentioned  at  the  bar,  inch  aa 
the  eSect  of  the  plaintilf' s  alteralian  of  the  Instmment  as  making  it  void,  or  that  the 
def^dant  thereby  lost  bis  right  to  contribatioa  from  the  joint  makett  of  the  note ;  nor 
on  any  doctrine  as  to  the  relation  of  principal  and  sarety.  We  give  our  judgment 
merely  on  the  principle  laid  down  by  Lord  Chief  Jnitlce  Ei/re,  in  Cheetham  v.  Wat4, 
1  B.  ft  P.  630.  OB  sanctioned  by  umjuesttonabie  authority,  that  the  debtee's  discharge  of 
one  joint  and  several  debtor  is  a  discharge  of  all.  For  we  think  it  clear  that  the  new 
agreement  made  by  the  plaintilT  with  Revill,  to  receive  from  him  J  100  in  fhli  payment 
□fone  of  the  three  notes,  and  in  part  payment  of  the  other  two  befbre  they  became  due, 
accompanied  with  the  erasure  of  his  name  from  these  tivo  notes,  and  followed  by  the 
urtiinl  receipt  of  the  £  100,  was,  in  law,  a  discharge  of  Revill."  Independently  of  the 
strep's  laid  upon  the  erasure  of  the  name,  this  case  fi  an  authority  for  the  ■uffl'^ncy  of 
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A  judgment  against  one  joint  promisor  is  a  bar  to  an  action 
Dgaiust  both.(w)  But  a  discharge  in  insolTency  of  one  joini 
maker  bas  been  bold  to  be  no  defence  to  the  otber.(z)  And 
it  may  be  stated  ae  a  settled  principle,  that  a  discharge  of 
one  joint  promisor  b;  operation  of  lav,  without  the  co-operation 
or  assent  of  the  creditor,  will  not  discharge  both.(y)  And  it 
is  now  quite  well  established,  at  least  as  a  general  rule,  tliat 
a  debtor  may  release  one  of  two  joint  debtors,  and,  by  an  ex- 
press reservation  of  bis  rights  against  tlie  other,  preserve  them. 
And  if  an  action  be  brought  against  both,  and  this  release  to  one 
be  pleaded,  a  replication  that  this  action  is  brought  against  botli 
only  to  recover  of  the  other  has  been  held  good.(2) 

Although  the  word  release  is  used,  and  a  seal  affixed,  if  the 
whole  instrument  is  capable  of  a  construction  which  would  make 
it  only  an  engagement  not  to  charge  that  party,  and  the  nature 
of  that  contract  or  any  admissible  evidence  leads  to  this  construc- 
tion, it  will  be  so  construed,  because  this  saves  the  action. (a)  For 
as  a  pluntifT  may  agree  not  to  demand  the  money  of  one  of 
two  joint  debtors,  but  reserve  tlie  right  of  action ;  so,  if  he  only 
agrees  not  to  demand  the  money,  he  will  be  held  as  intending 


a,  parol  leleaae  In  Milliken  i.  Brawn,  1  Bswte,  391,  it  wu  held  that  a  parol  releoM 
ur  one  debtor  from  »  jndgnieat  a^iaat  three,  diuharged  all.     Tod,  J.  disHnting. 

(w)  Ward  v.  Jobnaon,  13  Mau.  US;  Robutton  v.  Smith,  18  Johiu. 459 ;  Kiage. 
Hoare,  13  M.  &  W.  4S4.  The  coDtrary  wai  held  in  Sheeh;  v.  Mandeville,  6  Cranch, 
8M,  bat  this  case  appears  to  liare  been  gOTemed  b;  B  iocnl  pnutine  in  Vir^nia.  See 
Tudxr,  J.,  Uou  V.  Mo99,  ^  Hen,  &  M  303.  In  Mauachusetta  an  action  i»  now  al- 
lowed in  6Qch  a  cose  bj  slaluie  af^insc  gach  of  the  Joint  contractor!  a*  were  not  nrTed 
with  procesi  in  the  flnt  suit.    Oen.  Stats.  Mass.,  c.  1£6,  (  15. 

(z)  Toober  e.  Bennett,  3  Cainei,  4.  This  la  ao  declared  b;  itatate  In  Massachnsetti 
(Stal.  1B3S,  c  les,  f  7)  i  Carnegie  e.  Morrison,  3  Met.  3S1 ;  and  In  England,  3  &  4 
Wm.  IV.,  c.  43,  ^  9. 

Ig)  Hartoess  u.  Thompson,  S  Johns.  160;  Robertson  e.  Smith,  18  Johns.  4S9;  Dm!- 
CH,  J.,  Noke  v.  Ingham,  1  Wilson,  8B  ;  I  Wms.  Ssnnd  90T  a,  note ;  Wilde,  J..  Wanl 
I'.  Jobnaon,  )3  Masa.  148.  See  Tutcle  u.  Cooper,  10  Pick.  SSI.  In  Cocks  e.  Nash,  4 
Moore  &  8.  IBS.  a  joint  and  several  note  of  two  had  been  giren  as  security  for  Um 
separate  debts  of  the  promisor*,  one  of  whom  the  pluntilT  bad  relBascd.  Tbe  ci«ditor 
decltued  on  ibe  not?,  and  also  on  an  acconnC  atstsd,  A  verdict  was  directed  for  tb« 
defendant  in  the  count  on  the  note,  and  for  the  plaintiff  in  the  count  on  the  accoQiU 
Mated,  for  the  amount  of  the  separate  debt  of  the  defendant. 

It)  Twopenny  v.  Toung,  3  B,  t  C.  SII,  5  D.  &  R.  SEI ;  Lancaster  b.  Harrison,  « 
Moore  t  P.  SSI,  e  Bing.  TSS ;  S0II7  n.  Forbea,  3  Brod.  &  B.  38 ;  North  v.  Waketidd, 
Id  Q.  B.  536. 

(a)  Sollj  V.  Forbes,  S  Brod.  &  B,  38 ;  Couch  e.  Mills,  31  Wend.  484.  See  Dean  v. 
Kewnall,  8  T.  E.  IBS. 
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to  rei«rve  this  right  of  actioa.  Aiid  it  is  said  to  be  immaterial 
whether  this  agreement  not  to  sue  ia  for  a  limited  time,  or  never 
to  8ue.(A)  A  coren&Qt  under  seal  not  to  sue  a  party  is  not  a 
release,  but  is  construed  so  as  to  the  covenantee  to  save  circuity 
of  action,  because  if  judgment  were  rendered  against  him  in  the 
suit,  and  he  satisfied  it,  he  would  have  his  action  on  the  cove- 
nant.(c)  The  mere  takii^  of  security  from  one  joint  debtor, 
without  otherwise  giving  up  any  rights  against  him,  does  not  dis- 
chai^  the  others. (d)  Part  payment  by  one  joint  debtor  does  not 
discharge  all,  if  the  holder  does  not  extinguish  the  coQtract.(e) 
But  it  is  not  so  construed  as  to  tlie  other  joint  debtor,  who  may 
Etill  be  sued  in  an  action  brought  against  both.{/) 

The  reason  of  the  rule  tliat  a  discharge  of  one  is  a  discharge  of 
all,  is  not  merely  technical.  One  of  two  who  owe  a  sum  jointly 
owes  iu  fact  but  half  of  it,  because,  if  he  is  made  to  pay  the  whole 
of  it,  he  may  recover  half  from  the  other  by  way  of  contribu- 
tion ;  iff)  but  the  right  of  contribution  exists  only  where  one  pays 
more  than  his  share  of  a  sum  which  others  were  bound  and  com- 
pellable to  pay  witli  him,  and  it  is  therefore  lost  when  the  obliga- 
tion is  taken  away  from  tlie  others.  The  subject  of  contribution 
is  considered  herea[tor.(A) 

At  common  law  the  death  of  one  of  two  or  more  joint  debtors 
destroyed  his  obligation,  so  that  the  creditor  could  not  proceed 
E^ainst  the  representatives  of  the  deceased.  And  if  he  recovered 
the  whole  from  the  surviving  debtor,  or  from  the  representatives 
of  the  survivor,  as  he  might,  tliis  debtor  or  his  represeutadves 

(b)  See  Pinae;  v.  Bngbee,  13  Vt.  SS3.  The  tgreemant  ma;  be  by  parol,  a*  in 
nnney  v.  Baghcc,  nipra  ;  Harriion  v.  Ctose,  3  Jobiu,  4iS  ;  or  by  deed,  as  in  Dnrell 
>.  Wendell,  S  N.  H.  ses  ;  Eirby  r.  Taylor,  6  Jobni.  Cb.  Ml ;  ShotTrell  v.  MiUer, 
Coxe,  81  ;  WiLbnealey  s.  Cooper,  11  A.  &  E.  S16. 

(e)  DureU  r.  Wendell,  S  N.  H.  S69 ;  GameU  v.  Macon,  9  Brock.  ISAi  Walmealejr 
•.Cooper,  II  A,ftE.3lfi. 

(d)  Bedford  p.  Deakln,  t  B.  &  Aid.  £10;  Ferftct  *.  HnagrATe,  S  Price,  III.  8«e 
alio  ante.  p.  135,  note  g. 

(«]  Rngglci  r.  PaRen,  8  Mau.480.  See  Hartneaa  e.  Thompson,  S  Jobni.  ISO,  vhtn 
to  a  nit  oo  a  Joint  and  aevenl  note  one  of  the  defendant!  pleaded  in&ncy.  A  reidict 
rendered  in  hia  faTor  and  against  Ifae  ottien  wa*  inttained. 

(/)  HnttoQ  D.  Eyn,  a  Ttuint.  189;  Garnett  r.  Macon,  S  Brock.  IBS  ;  Dnrell  k 
Wendell,  s  N.  H.  3S9. 

(g)  Boardman  e.  Paige,  11  N.  H.  491 ;  Oweni  i>.  ColliOMMl,  8  Gill  &  3.  S9;  BnnwU 
V.  Minot,  4  J.  B.  Hoore,  340 ;  Prior  v.  Hembrotr,  8  M.  &  W.  873.  See  Hvii*  r. 
Brooke.  31  Pick.  IBS. 
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could  Dot  claim  any  couUibution  from  the  ropreseutatives  of 
the  debtor  dying  first.  Thi8  rule  has  beeu  chauged  bj  statute 
in  nearly,  if  uot  quite,  all  our  States.  The  debt  falls  upou  the 
represeutatives.  They  cannot  be  made  joint  defendants  with  the 
Burriving  debtor,  or  with  his  represeutaUyes ;  but  actious  may  be 
brought  against  both,  aud  if  either  pays  more  than  his  or  their 
due  share,  contiibutiou  may  be  demanded  from  the  oUier.  In 
■ome  States  tlie  common  lav  has  been  changed  still  further  by 
statute,  and  joint  contracts  are  made  several  as  well  as  jouit.(t) 
A  note  may  be  both  joint  and  several.  It  is  so  if  the 
woras  are,  "  We  jointly  aud  severally  promise,"  Ac.,  or  if  other 
words  are  used  which  indicate,  and  perhaps  if  tliey  permit,  such 
a  construction,  (^j  Thus,  if  the  words  are,  "  I  promise  to  pay," 
and  there  are  many  promisors,  it  is  the  several  promise  of  each, 
and  the  joint  promise  of  all  ;(£)  but  if  the  holder  sue  all  jointly 
and  obtain  a  judgment  against  them,  he  cannot  af^rward  sever  his 
remedy  and  have  a  separate  action  against  either.(itit)  If  the  note 
were  expressly  written,  "We  severally  and  not  jointly  promise," 
&c..,  it  would  probably  be  held  as  several  only;  but  we  have  never 
known  such  a  case.(^  If  a  note  be  joint  and  several,  it  is  in  iact 
one  more  than  as  many  notes  as  the  number  of  the  signers,  being 
the  note  of  each  one  of  them,  and  also  the  joint  note  of  all.(m)  And 
as  many  distinct  actious  may  perhaps  be  brought  upon  the  note; 

(I)  8m  Smith  v.  Clapp,  19  Pet  119;  Snjdam  v.  Baiber,  6  Daer,  M;  BobertMm  n 
Smith,  IB  JohDi.  499. 

(/)  Id  Bi!e«e  v.  Abbot,  Cowp.  S3S,  the  defendum  tud  signed  a  note  promUin);  to 
pay  "jointly  or  nTCndlj."  Lord  JUiutf/ItU  laid  :  "If'or'il  to  be  andcntood  in  thi* 
cu«  u  ft  diajtiDctiTB,  who  ii  to  elect  whether  ihe  note  (hall  be  joint  or  leTeral  ?  Cer- 
tainlj  the  peraon  to  wboia  it  ii  paysble.  If  ao,  the  plaintiff  htM  mula  bii  dectJon. 
Bat '  or '  ii  lynonjmoDi  in  this  case  with  '  and,'  Tfaej  both  promiia  tlut  they,  or  one 
of  tbtnn,  tball  paj ;  then  botb  and  each  is  liable  in  tolido.  The  nature  o(  the  traniar- 
tKHi  foroee  this  conitnietioD."  See  BiEhop  v.  Chnrch,  3  Yea.  Sen.  100,  371 ;  Thomai 
>.  Fnwer,  3  Vei.  399;  Bum  s  Burn,  id.  973 ;  8a;er  e.  Chaytor,  1  Latw.  S9S ;  Carter 
>.  Carter,  2  Daj,  443.  The  fact  that  one  or  tnoie  of  the  parties  ligni  at  "  aoretj  " 
doee  not  vtxj  the  caie  in  thli  reipect.  Hnnt  v.  Adanu,  a  Mui.  3S8 ;  Read  v.  Cutti, 
7  GreenL  186.  Casea  of  in^nlar  execndon,  ai  where  a  partj,  not  a  payee,  aigns  apon 
the  bMk  of  the  note,  or  oat  of  the  naoal  place,  are  contidered  in  the  Chapter  on  Onar- 

{k)  Hwx:h  V.  Wacd,  Peake,  Cu.  130 ;  Clerk  d.  Blackalock,  Holt,  474 ;  Hemmeaway 
D.  Stone,  7  Haaa.  9S  ;  Hnmphreya  v.  Qnillow,  13  N.  H.3S9  ;  Ladd  v.  Baker,  S  Foster, 
It ;  Bamet  d.  Skinner,  3  Bailey,  SB ;  Rarck  a.  Avingsr,  Riley,  901 ;  Orores  i>.  Stephen- 
toa,  9  Blackf.  964.    Bee  Van  AlMyne  >.  Van  Siyek,  10  Bart).  SS3. 

itk)  Lane  tF.  Sailer,  4  RobL  389. 

(0  See,  however,  Lord  Senyott,  Krkley  v.  Freagrave,  1  Eoat,  SSO;  LNgfa,  N.  P. 
M4;    tVUjord,  J.,  Deltidderv.  Schennerhom,  10Barb.S38. 

(R>)  Parke,  B.,  Sing  v.  Hoars,  13  M.  &  W.  909. 
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but  it  may  be  doubted  whether  a  holder  who  haa  sued  each  prom- 
isor as  a  several  promisor  -would  be  permitted  to  sue  all  together 
OS  joint  promisors. (n)  It  is  certain  that  he  could  not  Join  a  part 
only  of  the  promisors,  as  defQndants.(o)  The  rules  of  court  and 
of  procedure  would  regulate  this  matter  generally,  and  they 
would  probably  provide  in  respect  to  costs,  Judgment,  aad  oxecu- 
tioQ,  that  lujuEtice  and  oppression  should  not  be  permitted. 


(n)  See  Kej  d.  Bill,  S  B.  &  Aid.  S98;  Cune  v.  L^,  6  B.  &  C.  IS4  ;  Lord  £Um, 
Ch.,  Ex  parte  Brown,  1  Vei.  t  B.  60. 

<o}  B«iigor  Buk  v.  Tnu,  6  OreenL  SOT ;  Aogi,  J.,  Uincw  k  IbchanlM'  Bank,  I 
PM.M 
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CHAPTER    VIII. 


OF  THB   HOLDBB. 


OF   THE   UOBTS   AND   DUTIES   OF   THE   HOLDER. 

Bt  the  holder  of  n^iotiable  paper  is  meant,  in  law,  the  owner 
of  it ;  for  if  it  be  in  his  poBseBsIon  without  title  or  ioterost,  he 
i»,  in  general,  considered  only  as  the  agent  of  the  owner.(j!?) 

His  first  and  principal  right  is  to  demand  payment  of  the  note. 
And  the  various  methods  of  payment,  and  the  effect  of  such  pay* 
ment,  will  be  considered  in  the  chapter  on  the  Payment  of  a  Note 
or  BiU. 

The  right  of  the  owner  to  transfer  his  note  or  bill,  by  indorse- 
ment, or  by  delivery  without  indorsement,  and  the  manner  of 
such  transfer,  and  its  effect,  will  be  considered  in  the  succeeding 
chapters  on  Indorsement,  and  on  Transfer  by  Delivery. 

His  principal  obligation  is  to  make  a  proper  presentment  for 
acceptance  or  for  payment ;  and  this  topic  also  will  be  con- 
sidered hereafter. 

The  subject  of  this  chapter  is  different  from  these. 

It  has  already  been  stated,  and  variously  illustrated,  that  prom- 
issory negotiable  paper  differs  essentially  from  all  other  contracts 
or  instruments  in  tlie  protection  which  the  bolder  may  claim. 
Thus,  it  has  been  shown  in  the  chapter  on  Consideration,  that 
while  the  common  law  refuses  to  enforce  any  other  contract 
which  does  not  rest  either  on  a  consideration  or  on  a  seal  (which 
implies  consideration),  it  makes  a  distinct  exception  in  reference 

(p|  PeiCM  e.  Front,  3  Graj,  503,  wbera  t,  noH  wa«  p&jable  to  ii  pcnoa  Darned  or 
burer,  it  was  held  that  the  prodnction  of  the  nola  at  chi  trial  bj  the  plunder,  he  not 
being  the  part;  named,  wa»  anfflcient  evidence  oFhis  title,  althoagli  he  wu  the  geD«nd 
i|^t  of  the  payee  vho  wai  allied  in  ihe  answer  to  be  tbe  own^  of  the  note  See 
lira  in/m,  p.  2ii,  note  *. 

vol-  L  2S 
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to  Q^ntiable  promissory  paper,  by  the  adoption  of  the  principle 
of  the  law  merchant,  which  forbids  inquiry  into  the  consideration 
which  passed  hetweon  any  distant  parties,  bn*  permits  it  if  the 
owner  demands  payment  from  the  party  from  whom  he  received 
the  paper. 

Tlie  general  exception  to  this  is  when  the  paper,  not  being 
accommodation  paper,  would  be  subject  to  the  defence  of  want 
or  f^lure  of  consideration,  if  the  action  were  brought  by  the 
promisee  against  the  promisor,  and  a  distant  party,  deriving  title 
from  ttie  promisee,  is  chargeable  with  having  notice  or  knowledge 
of  this  defence  when  he  took  the  paper.  For  if  so  chargeable,  the 
&ct  that  he  paid  value  for  the  paper  does  not  give  him  any  claim. ((}) 

If  a  note  be  tainted  by  fraud,  a  party  receiving  it  for  value  with- 
out knowledge  or  notice  holds  it  diwharged  of  the  defence,  and  one 
who  takes  it  from  him  by  indorBemeDt-,  even  after  maturity,  atv 
quires  hie  rights. (^) 

It  is,  however,  quite  certain  that  no  person  is  entitled  to  this 
privilege ;  that  is,  is  entitled  to  hold  the  paper  without  reference  to 
the  original  consideration,  or  to  any  equities  of  the  defendant,  un> 
less  he  is  a  bona  fide  holder  of  the  paper.  And  the  principal  pur- 
pose of  this  chapter  is,  first,  to  ascertain  who  is  a  botia  fide  holder 
of  negotiable  paper,  for  the  purpose  of  this  rule ;  and,  secondly, 
what  peculiar  rights  such  a  holder  possesses,  or  what  rights  he  has, 
although  the  party  Iroai  whom  he  derives  his  title  did  not  himself 
possess  them. 

SECTION    II. 
WHO   IS   A  BONA   FIDB   HOLDER   OF  NEOOTIABLB   PAPER. 

The  definition  of  such  a  holder  may  be,  he  who  acquires  the 
paper,  in  good  feith,  without  notice  or  knowledge  of  defences,  or 
of  circunistancGS  which  should  put  him  on  inquiry,  for  valuable 
consideration,  from  one  capable  of  transferring  the  paper.{r) 

Such  a  holder  may  have  taken  the  paper  in  either  of  two  ways ; 

(g)  Bunk  of  TeamoHXV.  Johneon,  1  Swan,  217.  ThnB,  in  ■□  action  t?  a  partner 
u  Indorwe  of  a  note  Kiveti  to  utother  parlner,  upon  a  sale  by  Bitch  other  partner  to  tha 
maker,  of  partnenihip  pro|iertr,  the  plnintiff  stanHs  in  no  belter  poaition  to  resist  a 
claim  of  «et-off  thnn  the  paj  te  of  the  note  himself  would,  if  the  action  had  been  bronght 
in  his  name.    Otia  v.  AiJanie,  41  Maine,  158.     See  also  cases  in  In/Vo. 

igg)  Woodworth  v.  Hnntoon.  40  111.  131. 

(r)  The  protectioD  which  the  Inw  etLtends  to  a  bonn  fidt  bolder  is  not  limited  to  those 
who  deal  in  ni^tiable  paper  ae  n  part  of  their  n^olar  and  ordinarj'  bosiness,  bat  ex- 
tends to  every  peraon  to  whom  such  paper  may  be  lawfully  transferred,  and  to  every  per- 
son who  by  the  payment  of  valtra  may  acqaiie  a  title.   Gould  «.  Segee,  5  Doer,  SSO.  269. 
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or,  as  it  may  be  better  expressed,  at  either  of  two  perioda  of 
time ;  he  ma;  have  taken  the  paper  before  its  diehoaor,  or  he 
may  have  taken  it  after  ita  dishonor.  In  many  cases  whicli  treat 
of  tliis  questioa,  no  one  is  considered  a  bona  Jide  holder  who  did 
not  take  the  paper  before  dishonor.  But  while  we  shall  see  that 
he  who  takes  it  after  its  dishonor  stands  upon  very  different 
ipvund  from  him  who  takes  it  before  dishonor,  still  be  may  take 
it  after  dishonor  in  good  faith,  and  thereby  acquire  valuable 
rights.  We  shall  therefore  consider  these  two  modes  of  obtain- 
iog  the  property  of  the  paper  separately. 

1.  Of  one  who  takes  the  paper  before  its  dishonor.  In  the  first 
place,  it  is  to  be  remarked,  that  there  is  a  jrima  fade  presump- 
tion of  law  in  favor  of  every  holder  of  negotiable  paper,  to  the 
extent,  that  he  is  the  owner  of  it,(s)  that  he  took  it  for  valne,{l) 
and  before  dishonor,(«)  and  in  the  regular  course  of  busiiiess.(t>) 
But  this  prosumptioti  may  be  rebutted  on  either  of  these  points. 
And  the  burden  of  proof  lies  on  the  party  who  alleges,  as  his  de- 
fence against  the  claim  of  the  holder  of  the  paper,  that  there 
was  a  fatal  defect  in  the  consideration,  or  in  the  time  of  traas- 
fer.(w)     If  a  note  not  negotiable  is  sued  upon  by  a  person  other 

(»)  PelWor.Proul,3Grar,i02;Hnnleri>.Kibbe,BMcLean,ST3;ElIicott»  Martin, 
t  Mil.  509;  Warren  r.  GilmsD,  IS  M^oe,  70;  H'Gm  d.  Proatj,  9  Met.  947;  Pieqnetr. 
Cartu,  1  Samner,  ^^%.  In  an  action  by  an  indonw  againit  an  acceptor,  the  fact  lliat 
Bis  acceprsnra  iraa  for  Bccommodation  doea  not  throw  die  onns  on  tlie  plaintiff  to  *how 
that  ho  mre  ralae  for  it,  ElticoCt  k.  Martin,  wpni.  And  if  the  person  who  bringi  the 
action  ii  an  acceptor  or  Bni  indoner,  and  there  at*  nibsequent  names  on  the  inami- 
ment,  the  lav  piesames  that  he  hai  been  obliged  to  paj  it,  and  that  he  is  rightfallj  in 
pouea-Ion  of  the  Initrament.  Page  o,  Lubrop,  3D  Miuo.  5BE> ;  Hnnler  v.  Eibbe,  S 
McLean,  2T9 ;  Dngau  n.  United  Stmu,  3  Wheat.  I7S.  In  Henry  v.  Scott,  3  Ind.  41S, 
it  vai  held  that,  in  a  suit  hj  lliB  assignee  of  a  note  agairut  the  maker,  the  latter  may 
plead  and  prove  that  the  plaintiff  holds  the  notes  mcnly  a>  the  tnutee  of  the  payee,  in 
order  to  let  in  as  a  set-off  an  indebtedness  dne  from  the  latter  to  the  defendant. 

{1}  Ooodm&n  d.  Simonds,  90   Hoir.  343  ;  Kelly  b.  Ford,  t  Iowa,  140.     See  also 

(b)  Leiris  tr.  Parker,  4  A.  &  E.  838 ;  Low  n.  Burrows,  S  A.  &  E.  4HS ;  Maslen  x. 
Barrets,  a  Car.&K.71S;  WalkerB.  Davis,  S3  Maine,  518 ;  Bamhom  c.  Wood,  S  N.K. 
334;  Bamham  r.  Webster,  19  Maine,  332;  Ranger  n.  Carr,  I  Met  369  ^  Cain  >. 
Spann,  I  McMnllan,  S58;  Washborn  d.  Samsdell,  17  Vt.  299;  Smith  v.  Cloplon,  4 
Texas,  109  ;  HcMahnn  v.  Bremond,  16  Texas,  331 ;  Dickerson  v,  Bntke,  25  Oft.  SSf. 

(d)  Walker  0.  Davis,  33  Maine,  516.    See  also  caaei  supra. 

(b)  Cook  p.  Helms,  5  WUe.  107.  In  Snydor  t.  Riley,  6  Ban-,  164,  Gltmn,  J,,  after 
stating  that  the  law  presamed  a  note  was  indorsed  before  tnaturily,  added  :  "  Bat  the 
contra;!  of  indorsement,  being' withont  date  and  wiiliont  witnesses,  is  so  pecoliarly  siu- 
ceptible  of  ■  fraodalent  practice  npon  tbe  drawer,  by  precluding  porfaapa  a  jaat  defence 
on  original  gronnds,  that  the  pre«aaiptkiii  of  Aiimess  primarily  applicable  10  It  is  not 
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than  the  payee,  the  possession  of  the  note  in  court  at  the  trial  b; 
the  plaintiff  is  not  prima  facte  evidence,  as  in  the  case  of  nego- 
tiable paper,  that  the  note  was  transferred  to  the  pluntiff  before 
the  commencement  of  the  action,  and  before  maturit7.{x) 

If  the  defendant  rest  upon  some  vant  of  consideration  which 
attaches  to  the  holder,  the  quesUons  of  consideration,  which  we 
have  already  considered,  come  in.  And  to  what  has  been  already 
Boid,  it  may  be  added,  that  the  coses  sometimes  seem  to  adopt,  as 
a  test  of  the  rights  of  the  holder,  the  question  whether  lie  "  took 
the  paper  in  the  usual  courte  of  business."  This  phrase  was  used 
for  thb  purpose  in  a  cflse  before  Ijord  Mansfield,(y)  and  many 
judges  have  repeated  it ;  but  it  seems  to  be  open  to  some  objection. 
Ae  a  compendious  and  convenient  phrase,  it  may  continue  to  bo 
used ;  but  it  defines  nothing ;  and  it  would  be  better  if  tlie  law 
said  more  distinctly  what  are  the  employments  of  negotiable  par 
per  which  leave  to  it  all  its  privileges,  and  what  are  those  which 
take  them  away.  This  phrase  leaves  all  the  real  question  be 
hind ;  for  this  is  in  each  case,  substantially,  what  is  the  mercan- 
tile character  of  the  transaction.  The  use  of  this  phrase  has 
helped  to  keep  open  the  question,  Is  the  giving  of  accommoda- 
tion paper,  or  the  paying  an  old  debt,  or  secunng  an  old  debt  by 


ODijof  the  iHghteBt  kind,  bat  open  to  be  blown  awtij  bj  the  slightest  brMChof  imp)- 
non."  In  this  cue  evidence  was  oflered  that  the  defcndtmt  had  pnbliclj  repodiatcd  tha 
Dote,  which  wsa  not  pnc  in  lait  antil  after  the  lapse  of  three  years  fh>m  iDBlurity ;  that 
pajmentwas  not  demanded  at  the  place  wherelhe  note  wa«  made  pnTibla;  that  the  plain- 
tiff refused  to  permit  the  defendant  to  inspect  his  books  ;  and  that  it  did  not  appear  that 
the  note  was  protested,  aa  is  nsn*!  in  inch  case*,  or  notice  of  dishonor  given  to  charge 
the  indotMr.  It  was  held  that  all  or  anj  of  these  rircamstancea,  proved  or  conceded, 
would  be  anffident  to  cast  the  baiden  of  proving  the  tinn  and  dw  eongiderstion  of  tha 
transfer  upon  the  pltuntHf  In  Hill  v.  Kraft,  39  Fena.  State,  186,  (he  (acts  that  no  de 
mand  of  payment  was  made  npon  (lie  maken  at  mataritr  of  the  note,  that  it  was  tiol 
protested  for  Qon-paTinent,  and  thai  suit  vnu  not  broqjht  for  more  than  six  months  after 
it  was  dne,  were  sufficient  to  shift  the  harden  of  proof.  In  Ranger  v.  Carf ,  1  Het.  369, 
it  was  held  that  the  bnrdon  was  not  discharged  b;  proof  that  the  note  wia  transrerred 
and  delivered  to  the  plaintiff  before  dishonor,  but  was  not  indorsed  nntil  afterwards 
Bat  in  HeCreadf  v.  Cann,  B  Harring.  Del.  175,  it  was  held  that  no  hifbrenee  of  Intp 
alarity  conid  arise  from  the  omission  to  ptesent  the  note  or  U>  protest  it,  that  not  being 
necessary  to  char^  the  drawer. 

(z)  Barrick  v.  Aostin,  21  Barb.  Ul.  See  also  Bireleback  v.Wilkins,  «  Fenn. 
State,  SB. 

(y)  Miller  V.  Race,  1  Barr.  *S7.  See  also  Lfttell  o,  Marshall,  1  Rob.  La.  51  ;  EvanJ 
r.  Smith,  i  Binn.  set.  In  Billings  r.  Collins,  44  Maine,  371,  it  was  held  that  the  H<si|rn- 
mentof  negotiable  paper  bj  operation  of  a  bankrupt  or  insolvent  law  was  not  in  the^ci^^ 
lar  eonne  of  trade,  and  that  the  assignee  conhl  acquire  only  the  rights  of  the  insolvent 
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the  aesignment  of  negotiable  paper,  a  transaction  which  the  law 
views  as  according  to  the  usage  of  merchants?  There  is  cer- 
tainly 110  unity  of  opinion  on  tliis  point.  Thus,  the  courts  of  New 
York  hold  that  giving  paper  to  secure  an  old  debt — and  at  one 
time  they  held,  or  wei-e  tbougiit  to  hold,  that  paying  an  old  debt 
by  assignment  of  negotiable  paper  —  is  not  mercantile ;  (2)  while 
the  Supreme  Court  of  the  United  States,  Story,  J.  giving  the 
opinion,  lield,  on  better  grounds  we  think,  that  these  transactions 
were  mercantilo.(a)  That  they  are  constantly  occurring  among 
merchants,  and  that  a  considerable  portion  of  the  negotiable  pa- 
per made  in  business  is  used  in  this  way,  is  certain.  Kor  do 
we  see  that  there  is  anytliing  objectionable,  or  anytliing  wliich 
RonrtB  should  seek  to  restrain  or  suppress,  in  this  employment 
of  negotiable  paper ;  wliile,  on  tlie  other  hand,  it  conforms  to  the 
fundamental  principle  of  the  law  of  negotiable  paper,  tliat  it  is. 
the  representative  of  money,  and  may  be  used  everywhere  as  its 
substitute.  And  tiierefore  we  are  disposed  to  believe  that  tlie 
law  of  this  country  is  tending  towards  the  rule,  that  whether  ne- 
gotiable paper  is  sold,  or  discounted,  or  indorsed  over  to  pay  a 
now  debt,  or  for  a  new  purcliase,  or  to  secure  a  new  debt,  or  an 
old  debt,  or  to  pay  an  old  debt,  it  becomes  in  each  case  the  prop- 
erty of  the  holder,  and  carries  with  it  all  the  privileges  of  nego- 
tiable paper,  unless  there  be  something  in  the  particulc-  transac- 
tion which  is  equivalent  to  fraud,  actual  or  constructive. (ft) 

A  person  cannot  acquire  the  rights  of  a  bona  fide  holder  of  a 
note  by  paying  the  amount  thereof  for  the  person  from  whom  it 
is  due,  without  his  request,  express  or  implied. (c) 

If  there  he  fraud  of  any  kind  on  the  part  of  the  holder,  or  on  the 
part  of  the  transferrer  with  any  privity  or  knowledge  on  the  part 
of  the  holder,  he  can,  of  course,  found  no  right  upon  his  fraud. 


(i)  Seo  tspra,  p.  323. 

\a)  Swift  B.  Tjlon,  16  Pot  1. 

(A)  3eeOTpii,pp.  318-33S. 

Ifi)  Willis  o.  Hobson,  37  Maine,  403,  An  expreaemaji  received  the  mone}'  U>  pa; 
»  now  wbich  wa»  at  h  bant  in  Boston,  which  money  ha  disposed  of  in  mother  manner, 
anil  on  ihe  lut  daj  of  ^mx  he  cnlled  on  the  plaintiffs  and  requested  ihem  lo  paj  ihe 
not«  for  him,  as  he  waa  short  of  funds,  which  wrs  assented  to  ;  but  from  the  lateness 
uf  iho  reqnest  the  pajmont  contd  not  be  made  that  daj,  and  V>  protect  the  teller  for 
delay  of  payment  Ihe  flrm  name  of  iho  cxpre«s  company  and  tho  name  of  the  plaintiirs 
were  indorsed  on  the  note,  and  tho  next  day  it  was  paid  h;  tho  plaintiffs,  Hild,  thai 
Ihey  coold  not  recoTor,  on  the  ground  stated  ia  the  text 

Vol.  I.— B 
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So,  if,  witliout  actual  fraud,  there  is  a  want  or  failure  of  con- 
Bidoration,  which  would  operate  as  a  defence  if  the  transferrer 
had  sued,  the  transferee  chargeable  with  notice  or  knowledge 
thereof  is  open  to  the  same  defence,  if  it  be  not  accomiDodation 
paper.  And  tliis  rule  has  been  carried  beyond  the  limits  even 
of  constructive  fraud.  For  it  has  been  held  that  tlie  holder  of  a 
note  had  no  claim  against  parties  to  it,  if  the  note  were  open  to 
a  defence  while  in  the  hands  of  liis  transferrer,  and  the  nature 
of  the  paper  or  the  circumstances  of  the  transaction  by  which  be 
became  the  holder  showed  that  his  ignorance  of  the  defence  arose 
from  a  want  of  reasonable  care  and  diligence.  But  the  "  good 
faith  "  required  of  the  iiolder  certainly  does  not  now  require  reo- 
Bonable  care  and  diligence  on  his  part  to  ascertain  the  right  of  the 
transferrer  to  give  him  the  paper.  There  was,  however,  a  period, 
though  not  a  long  one,  when  this  requirement  was  a  part  of  the 
English  law  of  negotiable  paper.((2)  Then  gross  negligence  was 
adopted  as  the  rule.(e)  Afterwards  gross  nogligeuce  was  held 
merely  to  be  evidence  of  mala  fitUs,  and  not  the  thing  itself. 
And  now,  to  use  the  emphatic  words  of  Lord  Denman,  the  last 
remnant  of  that  doctrine  is  shaken  oS'.(/)  It  may  now  l;e  said 
to  be  the  law  in  that  country,(g-)  that  the  holder  of  negotiable 
paper  does  not  lose  his  rights  by  proof  that  he  took  the  paper 
n^ligently,  nor  unless  fraud  lie  shown. 

The  doctrine  of  Qill  v.  Oubitt  has  been  followed'  in  several 
cases  it)  this  country ,(A)  but  on  principle  and  on  high  authority 


[d]  Id  Oill  p.  Cabin,  3  B  &  C.  46G,  Che  qnettion  mi  held  to  1m,  whether  Uie  plu*- 
tiff  had  taken  the  hill  under  drcDmitancee  which  ought  to  have  eidtcd  the  aiupicion 
of  a  prudent  and  careful  man.  See  also  Down  v.  Hailing,  4  B.  &  C.  330 ;  Snow  v. 
Foarock,  3  C.  &  P.  i\t>;  Bcckwith  V.  Comll,  S  C.  &  P.  361;  Strange  v.  Wigncr,  6 
Bing,  677 ;  Hatch  n.  Searles,  2  Small  &  G.  147,  31  Eng.  L.  &  Gq.  319. 

[t\  Crook  r.  Jadia,  5  B.  &  Ad.  SOB  ;  Backhouse  •>.  Hanison,  id.  1098, 

[/)  "  OroBa  negligrnce  maj  be  evidence  of  mala  Jula,  hut  it  is  not  the  ume  thing. 
Wfi  hare  ihaken  off  tbe  laat  remnant  nt  the  contrary  dortrinB."  Per  Lord  Dtnaan, 
C.  J.,  in  Goodman  v.  Harvey,  4  A.  &  E,  870,  6  Nev.  &  M.  3'2.  It  is  a  qnestion  for 
the  jnrj  whether  the  party  taking  the  bill  wai  gailty  of  bad  faith.  See  Cnnliffe  v. 
Booth,  3  Bing.  N.  C.  821,     See  Crook  v.  .ladia,  5  B.  fi.  Ad.  909,  per  Patlrtim,  J. 

Ig)  Miller  c.  Rare,  1  Butt.  452 ;  I.awaon  v  WcKton,  t  Esp.  se ;  Goodman  b.  Har 
rey,  G  Ner.  &  H.  372  ;  Raphael  n.  Bank  of  England,  17  C.  B.  161,  33  Eng.  L.  &  Eq. 
S76;  Diher  e  Rich,  10  A.  &  R.  784;  Arbouin  ».  Anderson,  t  Q  B  498 

{h)  Pringle  I..  Phillipe,  S  Sandf.  1S7  ;  Holbrook  r.  Mix,  1  E,  D.  Smith,  154  ;  Hall 
p.  Hale,  S  Conn.  3361  Sandford  r.  Norton,  14  Vt.228;  Nidiuleoau.  I'atton,  l3La.43i 
Smith  V.  Mecbanici',  £c.  Bank,  6  La.  Ann.  610;  Qreneaoz  v.  VVbeeUr,  6  Texaa, 
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we  iacline  to  the  opinion  that  the  rule  of  the  late  English  casei 
is  better  adapted  to  the  free  circulation  of  uegotiable  paper,  on<i 
the  tnie  interests  of  trade. (t) 

But  it  must  still  bo  true,  that  while  gross,  or  even  the  gross 
est  negligence,  is  a  different  thing  from  fraud,  the  negligence 
may  be  such,  and  so  accompanied,  as  to  afford  reasonable  and 
sufficient  gronnds  for  believing  that  it  was  intention^  and 
fraudulent.  (_;■) 

Thus,  although  notice  or  knowledge  of  defeating  circumstances 
ma^  not  be  proved,  the  facts  of  the  case,  the  relations  between  the 
parties,  and  their  method  of  dealing,  may  be  such  aa  to  show 


61S;  Cone  p.  Baldirin,  IS  Pick.  S<5  In  Meniam  v.  Orsnite  Bank,  S  Qraj. 994.  Sbtr, 
C.  J.,  after  Slating  the  general  role,  aaid  :  "  Bat  this  rale  [h  to  be  lakm  wilh  a  strict 
ghgcrrancB  of  the  qnatification,  that  the  negotiable  Kecaritj  be  taken  in  the  dac  ronrse 
of  business,  withont  notice,  or  reasonnlile  came  to  suspect,  that  the  parly  from  Mhom 
it  ii  taken  haa  not  the  fall  title  which  the  poeacssion  of  the  Becoritj'  and  the  name* 
borne  npon  it  natorall;  import."  In  this  case  a  promissory  note  indorwd  in  blank  wa» 
ftcridentally  left  bj  the  owner  in  a  broker'*  office.  The  broker  was  indebted  to  a  bank 
for  money  lent,  payable  on  demand,  and  ha  was  Bccmitomed  to  give  the  bank  m  col- 
lateral security  for  snch  loans  hia  own  memoraodiini  checks,  payable  on  demand,  and 
indoraed  notes  as  collateral  security.  The  Dole  in  qoeslion  <ras  (band  among  these 
notea  and  checks,  bnt  there  was  no  CTidence  of  the  manner  in  which  it  camo  there, 
The  fotmer  president  of  the  hank  testifled,  that,  from  bis  knowledge  of  the  bnsiness  of 
the  broken  in  qneuion,  and  from  what  they  had  often  told  him,  he  stipposed  that  the 
collateral  notes  were  not  notes  which  tho  brokers  had  purchased  or  discounted,  hot 
notes  on  which  they  had  made  odranccs,  and  which  they  held  as  collateral.  It  was 
held,  nnder  theso  drcnrnitanccs,  that  the  bank  took  the  notes  on  the  credit  of  the 
brokers  merely,  and  the  taking  was  nnder  snch  circamslances  as  to  pnt  them  on  their 
gnard  to  inquire  into  the  title  of  the  brokers. 

(i)  Matthewg  v.  Poythrera,  4  Ga.  287,  306 ;  KUieott  v  Martin,  6  Md.  509.  This 
question  was  considered  at  length  in  tlie  rcreni  case  of  Goodman  v.  Simonds,  SO  How. 
943, 363,  in  which  it  is  said,  that  if  the  defect  or  inflrmiiT  in  the  title  of  the  instrument 
appears  on  its  face  at  the  time  ot  transfur,  the  question  wliether  the  person  who  took  It 
had  notice  or  not  is  generally  a  qnestion  of  constraction  for  the  court ;  hat  that  where 
it  i*  proposed  to  impeadi  the  title  of  the  holder  by  proof  of  facta  and  circnmstances 
outude  of  the  instmment  itself,  the  defendant  is  boand  to  prore  notice  or  knowledge 
of  such  fhrls,  and  mere  want  of  care  and  camion  on  the  part  of  die  holder  is  not  suffl- 
cient  In  Crosby  o.  Qrent,  38  N.  H,  ,S73,  the  point  was  not  deiided,  bat  it  was  held, 
Aat,  if  a  person  who  took  a  note  nnder  circumstances  of  snspicion  such  as  ought  to 
pnt  him  on  inqniry,  took  it  snhjocl  to  equities,  yet  the  feels  that  the  note  was  taken  nn 
the  last  day  of  grace  from  a  bank  in  Boston,  Massachusetts,  where  it  had  been  dis- 
counted,  the  maker  residing  at  Great  Falls  in  New  Hampshire,  the  foil  amonni  being 
paid  to  the  banks,  and  at  the  trial  the  indorsements  of  several  parties  appeared  to  b« 
erased  (rom  the  note,  leavini;  upon  it  tliat  of  the  payee  alone,  do  not  constitute  a  caat 
for  the  application  of  this  doctrine.  8e«  alw  Worcester  Co.  Bank  «.  Dorchestw,  Im. 
Bank,  10  Cnsh.  tSS. 

(j)  See  ctatm  idted  itqtra,  p.  198. 
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tliat  there  was  either  knowledge,  or  an  intentional  and  careful 
avoidance  of  knowledge  ;  this  we  should  say  must  have  the  same 
effect  in  law  as  knowledge. 

But  evidence  of  notice  to,  or  of  knowledge  on  the  part  of  the 
holder,  of  fects  which  would  defeat  his  recovery,  must  not  be 
ambiguous.  (A)  The  negligence  of  the  loser  is,  however,  no  ex- 
cuse for  the  dishonesty  of  the  receiver,  and  therefore  a  failure 
to  give  public  notice  of  the  loss  of  a  bill  or  note  will  not  pre- 
clude the  owner  from  showing  that  the  holder  took  it  mala  Jide. 
But  the  negligence  of  the  one  may  be  an  excuse  for  the  negli- 
gence of  the  other,  and  might  authorize  him  to  defend  himself 
on  the  maxim,  Potior  est  conditio  possidentis. {t) 

If  the  defendant  is  compelled  by  due  process  of  law  to  pay  tlie 
note  to  another  party,  the  plaintiff  who  holds  the  note  cannot 
recover  it  of  him.  Thus,  if  the  paper  be  not  negotiable,  and 
trustee  process  is  served  upon  the  promiBor,(m)  or  if  the  paper 
be  negotiable,  and  such  process  is  served  in  States  where  it  may 
be  served  in  such  cases,  the  promisor  must  pay  the  plaintiff  in 
the  trustee  process,  and  this  would  be  a  defence  if  sued  by  the 
holder. («)  But  if  the  paper  be  negotiable,  and  such  attach- 
ment is  not  allowed  by  statute,  the  riglits  of  a  bona  fide  holder 
are  not  affected  by  such  an  attachment.  (t>)  Although  it  is  made 
before  the  transfer  to  the  holder,  the  doctrine  ef  lis  pendens, 
viz.  that  whoever  purchases  property  which  is  in  litigation  at 
the  time  tf^es  it  subject  to  any  decree  which  may  be  made  in 
respect  to  it  in  the  pending  suit,  does  not  apply  to  negotiable 
paper.(;>) 


{k\  "  Ic  niDK  clearly  appear  (hat  tha  indoreee  was  apprised  of  sach  drcamstHiicet  u 
woald  bavo  avoided  the  note  in  the  bands  of  the  indorscr."  Per  WoodbuTj,  J.,  Periins 
p.  Chaliis,  I  N,  H.  9S4. 

{I)  Per  BrtI,  C.  J.,  in  Snow  ir.  Peacock,  3  Bing.  406,  411, 11  J.B.  Moore,  £86.  See 
also  MotlhewB  r.  Poythresa,  4  Ga.  287. 

(m)  Caflliman  o.  Mayncs,  SO  T^ck.  ISt. 

(n)  Peck  B.  Majnard,  20  N.  H.  IBS]  Thompson  V.  Carroll,  36  N.  H.  SI ;  Steairu 
n.  WrislcT,  30  Vt.  661 ;  Amoakeag  Manaf.  Co  o.  Gibbs,  S  Foster,  816;  Griswold  v. 
DaTis,3l'VL390. 

(o)  Kieffcr  u.  Ehler,  IS  Penn.  State.  388 ;  Lndlow  r.  Bingham,  4  Dallae,  47 ;  Hnff 
V.  Mills,  7  Ter^.  42 ;  Hinsdill  c.  SafTord,  1 1  Vt  309 ;  Little  i-.  Hale,  id.  4Sa.  In  Ve^ 
roont,  b;  a  statute  pnsaed  in  1641,  negotiable  paper  is  BobjcDC  to  attachment  nntil  noticB 
of  the  transfer  is  giren.  A  statute  passed  in  1852  exempted  from  the  operation  of  thit 
iCatnte  paper  discoanlfd  at  banks.    Griswold  v.  Davit,  31  Vt  390. 

ip)  Hill  V.  Kroft,  as  Penn.  State.  166 ;  Winston  v,  Westfeldt,  sa  Ala.  760. 
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The  knowledge  of  a  defect  or  defeasaace  will  not  destroy  the 
nghts  of  the  transferee,  unless  it  be  a  defect  or  defeasance  which 
would  have  destroyed  the  rights  of  his  transferrer.  Thus,  if  A 
makes  a  note  to  B,  who  indorses  it  for  value  to  0  after  tlie  consid- 
eration has  wholly  failed,  but  before  its  maturity,  and  B  has  no 
knowledge  of  this  failure,  but  C  has  such  knowledge,  he  will  nev- 
ertheless recover  ou  the  note,  because  he  stands  in  B's  place,  and 
has  all  B's  rights.  And  therefore  any  of  Cs  indorsees,  immedi- 
ate or  distant,  will  be  unafiected  either  by  C's  knowledge  or  by 
tlieir  own.{q)  And  knowledge  on  the  part  of  the  holder,  at  the 
time  he  took  the  note,  that  it  was  not  to  be  paid  on  a  specified 
contingency,  is  not  sufficient  to  defeat  his  right  to  recover,  al- 
though the  contingency  had  then  happened,  if  he  was  ignorant 
of  this  fact.(r)  So,  too,  it  has  been  held  that  a  person  who  ac- 
quires a  good  title  to  a  note,  by  taking  it  in  ignorance  that  the 
agent  making  it  had  exceeded  his  authority,  may  take  a  renewal 
of  the  note  from  the  agent,  although  at  that  time  he  knew  that 
the  original  note  was  given  without  authority. (5) 

If  the  maker  or  other  person  liable  on  negotiable  paper  pays  it 
before  it  is  due,  he  is  undoubtedly  liable  upon  it  to  a  bona  fide 
holder  for  value.{() 

2.  Where  the  paper  is  taken  after  dishonor.  We  prefer  this 
phrase  to  the  more  usual  phrase  "  after  maturity  "  ;  for  dishonor 
and  non-payment  at  maturity  are  not  necessarily  the  same  tiling. 
For  esfimple,  we  shall  see  that  a  note  ou  demand  is  mature  and 
demandable  at  once.  But  it  is  not  dishonored  until  a  reasonable 
period  of  non-payment  has  elapsed. 

If  negotiable  paper  be  taken  after  dishonor,  it  loses  a  lai^ 
part  of  its  peculiar  privileges,  because  only  so  long  as  it  may  be 

{q)  Haicall  i'.  Whitmore,  IS  Maine,  102;  Preniica  d.  Zane,  S  Grat.  S6!;  Bojd  a. 
HcCann,  10  Md.  118;  Howetl  v.  Crane,  13  La.  Anu.  I3S;  WbHod  v.  Flutagan,  U 
TexBB,  3S4. 

(r)  Adams  d.  Smich,  3S  Maine,  334.  See  alio  Ferdon  d.  Jonei,  S  E.  D.  Smith, 
106 ;  Darig  a.  McCready,  i  E.  D  Smith,  S6i. 

(•)  Hopkins D.  Ba;d.  II  Hd.  lOT.  Tbeoriginal  note  in  thiscarawassi^cd  byone 
partner  in  the  firm  name.  It  was  given  out  of  tiie  course  of  the  partnership  baHincss, 
Md  withoat  (he  knowledge  of  the  other  partner.  The  plainliff  did  not  know  this  at  the 
time  ha  look  the  note  ;  bat  he  was  informed  of  the  fact  before  the  note  was  renewed. 
It  was  held  that  bis  knowledge  was  no  defence  to  an  action  on  the  renewed  note. 

(0  See  rasoi  tiled  p  S30,  notew;  also,  Webster  t>.  Lee,  S  Mass.  334;  Wheeler  « 
Guild,  SO  Pi'^k.  S45 ;  White  v.  Kibling,  11  Johns.  128 ;  Brown  d.  Davies,  3  T.  R.  SO 
Dod  B.  Edwards,  S  Car.  t  P.  BOS. 
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regarded  as  certain  to  become  go  lauch  money  at  a  definite  pe- 
riod, is  it  the  representative  or  equivalent  of  money. 

It  may  still  be  transferred,  either  by  mere  delivery,  or  by  in- 
dorsement and  delivery,  according  to  tlie  character  of  the  paper 
And  if  8o  transferred  for  value,  the  transferee  acquires  against 
all  previous  parties  all  the  rights  which  his  transferrer  held 
against  them.  For  it  is  still  so  far  negotiable  as  to  admit  of  this 
trausfer,(u)  but  is  not,  after  dishonor,  so  far  negotiable,  that 
equities  of  defence  unknown  to  the  taker  will  not  defeat  it  in  his 
hands. 

We  will  proceed  to  couader  the  question,  What  constitutes  the 
dishonor  of  negotiable  paper  ?  And  the  general  definition  of  this 
may  be,  the  non-payment  of  negotiable  paper  when  it  should  be 
p^d.(t))  It  will  follow  from  tliis  definition,  that  the  dishonor  may 
come  from  non-payment  at  a  time  certain,  if  tlte  paper  is  so  paya* 
ble.  Or  from  a  demand  and  refusal,  if  the  paper  were  payable  on 
demand.  Or  from  such  a  lapse  of  time,  if  the  paper  were  paya- 
ble on  demand,  that  the  law  considers  that  the  paper  ought  to 
have  been  paid,  and  that  every  one  is  tiouiid  to  suppose  that  the 
paper  must  have  been  demanded  and  refused  somewhere  within 
that  time.  If  the  makers  of  a  negotiable  instrument  negotiate  it 
after  it  is  due,  it  would  seem  that  they  could  not  set  up,  in  de- 
fence to  an  action  by  a  bona  fide  holder,  want  or  failure  of  con- 
sideration in  the  inception  of  the  instrument,  (t^) 

When  paper  is  payable  at  a  certain  time,  and  in  the  case  of 
bills  payable  at  sight  where  tliese  have  grace,  the  last  day  of 
grace  is  of  course  the  time  at  which  non-payment  operates  dis- 
honor. 

The  question  may  arise,  on  what  part  of  the  day  does  dishonor 
fall  upon  tlie  note  by  non-payment.  We  should  say,  not  until 
tlie  close  of  business  hours  in  our  cities,  and  not  until  the  close 


(u)  "A  DOto  doea  not  cease  to  be  negotiable,  because  it  is  oTerdne.  The  promisee, 
bj  bis  indOFSemenl,  ma;  atill  gire  a  good  title  to  the  indorsee."  Per  SItaw,  C.  J.,  in 
Baxter  v.  Littie,  6  Met.  T.     See  alio  Powen  v.  Nelson,   19  MiMO.  190,  and  caeer 

(d)  In  Filch  r.  Jones,  5  Ellis  &  B.  93B,  31  Eng.  L.  &  Eq.  134,  a  note  bore  date 
JoD.  I,  18S4,  payable  in  two  months.  Across  the  note  was  written,  in  iJie  hand  of  Ow 
maker,  "Dae  4tli  March,  1859."  The  note  was  in  fact  nude  Jan.  1,  ISIS,  and  wiis  In- 
dorsed to  the  plaintiff  before  March  I,  I8G5.  fieU,  that  the  note  was  not  at  tbic  tlmo 
dishonotfid. 

(id)  Boehm  e.  Sterling,  7  T.  B.  413. 
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of  the  day  where  no  usage  limited  the  business  hours,  —  tinlesa 
there  had  beeu  previotislj  an  actual  aiid  positive  refusal  to  pay 
the  paper,  and  notice  or  knowledge  thereof  on  the  part  of  the 
taker. 

It  is  obviouB,  however,  that  cases  of  this  kind  might  differ 
much  ill  their  facts,  and  iu  the  legal  inferences  from  them.  Thus, 
if  the  holder  of  a  note  offers  it  for  sale  at  nine  o'clock  of  the 
day  of  its  maturity,  on  the  ground  that  he  needs  the  money  at 
once,  and  shall  not  otherwise  have  it  until  the  banks  close,  or 
until  tliey  open  next  morning,  and  the  buyer  believes  him,  he 
would  not  be  affected  by  the  fact  of  a  previous  refusal  to  pay  on 
that  morning,  even  if  he  gave  less  than  the  face,  because  he 
might  calculate  the  chances  of  the  promisor's  solvency.  But  if 
he  bought  it  ten  minutes  before  the  last  minute  when  it  could  be 
ptud,  his  conduct  would  be  much  more  open  to  the  inference  that 
he  knew  the  paper  had  been  refused,  or  would  be  unpaid,  aud 
took  bis  risk  of  getting  the  money ;  aud  if  the  paper  had  then 
been  refused,  he  must  be  regarded  as  the  taker  of  dishonored 
paper.  Perhaps,  however,  the  simpler  and  better  rule  may  be 
this.  As  tlie  payer  has  all  the  business  hours  of  the  last  day  in 
which  he  may  pay  the  paper,  all  other  persons  may  suppose  it 
unpaid,  and  purchase  it  in  that  belief,  until  the  close  of  those 
hours,  (x) 

3.  Of  tlie  dishonor  of  paper  payable  on  demand.  Bills  on 
sight,  and  bills  or  notes  payable  on  demand,  liave  no  definite 
time  at  which  non-payment  at  once  operates  dishonor.  Of  this 
kind  of  paper  three  things  must  be  said. 

One  is,  that  a  reasonable  time  must  elapse  before  mere  noii 
payment  dishonors  the  bill  or  note.  What  this  time  is,  has  not 
beeu,  and  cannot  be,  fixed  by  any  definite  and  precise  rule.  One 
day's  delay  of  paper  on  demand  certainly  would  not  dishonor  it ; 
Eve  years  certainly  would.  And  in  each  case,  how  many  days,  or 
weeks,  or  months,  aro  requisite  for  this  effect,  must  depend  upon 
tlie  test,  whether  so  long  a  time  has  elapsed,  that  it  must  be  in- 
ferred from  the  particular  circumstances  and  the  general  conduct 

(x)  Id  Croaby  e.  Grant,  36  N.  H.  S73,  it  wM  b«ld  that  a  noia  pajoble  generally,  end 

not  U  any  pkiticnlar  plaoe,  might  be  booKht  from  a  bank  where  it  had  been  discoanted, 

OD  the  Uut  day  of  grace,  and  the  bolder  protected.    Bnt  in  Fiue  u.  Smitb,  IL  Gray, 

■he  iame  point  waa  decided  the  olfaer  way,  on  grounde  of  the  snfficiency  at  whicb 

we  have  Hime  doubt 
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of  bufiiaess  mea,  both  of  which  should  be  coosidered,  that  the 
paper  iii  question  must  have  been  intended  to  be  paid  withiti  this 
period,  and,  if  uot  paid,  must  have  been  refii6ed.(^)    There  are 

(y)  Huilman  d.  D'Egnino,  S  H.  B1.  &6S  ;Mallick)LBMlakiiiwn,9Mooi«,F.C.'16, 
38  Eag.  L.  &  Eq  B6  1  Sbate  e.  Robiiu,  iSooij  tW.  ISS;  MelliBh  u.  Itawdon,  9  Bing. 
416;  Mardn  v.  Wiiulow,  3  Masoii,  341  ;  Wallace:  v.  Agry,  4  Masor,  336,  5  Maaon, 
118;  Aymar  v.  Been,  T  Cowen,  705  ;  Rohinaon  B.  Ames,  SO  Johna.  140;  Gowan  v. 
Jacknon,  SO  Johns,  ITS ;  Damont  i>.  Pope,  T  Blockt  367  ;  Lort]  s.  Clinctbounio,  8 
Graenl.  198;  Penyr.  Groon,  4  Ham>on,61  ;  Lockwood  v.  Crawford,  18  Conn.  361  ; 
Culver  V.  ?amh,  31  Conn.  408 ;  Atlantic  DeLaine  Co.  e.  Tredick,  S  R.  I.  171  ;  Caiil 
V.  Brown,  S  Mich.  401  ;  M'Kinne;  r.  Crawford,  S  S.  &  R.  351  ;  EmonioD  e.  Crock«r, 
5  N.  H.  1 59 ;  Odiome  v.  Howard,  10  N.  H.  343 ;  Carlton  v.  Bailey.  T  Foster,  S30 ; 
Parker  v.  Tuttle.  44  Halna,  4SE> ;  Dennen  v.  Haskell,  4S  Maine,  431  ;  Jerome  v.  Sceb- 
bini,  14  Calif.  45T  ;  Ayerc.  Hulehins,  4  Mass.  370;  Tharalon  n.  M'Koim,  6  Mosi.  438  ; 
Hcmmenwny  v.  Stone,  7  Mass.  58  ;  Field  v.  Nickerson,  13  Mn».  131  ;  Slockbridge  v. 
Damon,  5  Pick.  235;  Thompson  v.  Hale,  6  Pick.  159;  Sylvester  n.  Crapo,  15  Pick. 
93  ;  Stevens  v.  Bnice,  31  Pick.  193.  American  Bank  o.  Jenness,  S  Met.  388  ;  Ran- 
gei  V.  Gary,  1  Mil.  3G9  ;  Koowles  v.  Parker,  7  Met.  30  ;  Seaver  s.  Lincoln,  31  Pick. 
967  ;  Weeks  v.  Pryor,  37  Barb.  79. 

In  Fnrman  v.  Hoskin,  !  Caines,  3G9,  &  note  payable  on  demand  was  considered  dis- 
honored after  eighleen  monlhs  from  the  lime  when  it  was  given  ;  in  Sico  V.  Cnnring- 
ham,  1  Co  wen,  397,  after  five  months  ;  in  Field  v.  Nicketson,  13  Mass.  131,  afkcr  t-i^iit 
months ;  in  Loseo  v.  Dnnkia,  7  Johns.  70,  after  two  months  ;  in  Martin  o.  Winslow,  3 
Mason,  241,  after  seven  months  ;  in  Camp  c  Scott,  14  Vi.  387,  after  two  months ;  in 
Atlantic  DeLaitio  Co.  b.  Tredick,  5  R.  I.  171,  after  thirteen  months ;  in  Emerson  b. 
Crocker,  5  N.  H.  159.  atierten  months;  in  Carllon  e.  Bailey,  7  Foster,  330,  after  seven 
months  and  a  half;  in  Parker  v.  Tunis,  44  Maine,  459,  after  four  months;  in  Jerome 
e.  Stebbins,  14  Calif.  457,  after  thirteen  months  ;  in  Loomis  r.  Pnlver,  9  Johns.  344, 
after  two  yfars  ;  in  American  Bank  b.  Jenness,  3  Met.  338,  after  eight  months. 

In  Aymar  v.  Beers,  7  Cowen,  705.  a  delay  of  twenty-nine  days  was  not  considered 
nnieasonablQ  under  the  circnoi stances  of  the  case  ;  to  in  Van  Hoesen  v.  Van  Alstyne, 
3  Weud.  75,  a  delay  oF  two  or  three  months  ;  in  Kobinson  e.  Ames,  30  Johns.  148,  a 
delay  of  sevent7-flre  days  ;  in  Wethey  i>.  Anilrews,  3  Hill,  583,  a  delay  of  four  or  five 
freekt;  in  Lockwood  «,  Crawford,  IB  Conn  361,  a  delay  of  sixty  days;  in  Dennen  B. 
Wyman,  13  Vt.  485,  a  delay  uf  two  days  ;  in  Sanford  v.  Mickles,  4  Johns.  324,  a  delay 
oTfiva  months;  in  Carll  ».  Brown,  3  Mich,  401,  a  delay  of  Iwentj-fi™  days;  in  Den- 
nen B.  Haskell,  45  Maine,  430,  a  delay  of  thirty  days ;  in  Ranger  v.  Gary,  1  Met  309, 
■  delay  of  one  mouth. 

The  question  of  reasonable  dme  ii  well  staled  bj  Parktr,  C,  J,  in  Field  r.  Nick- 
eraon,  13  Mass.  131.  After  i«fbrringlo  the  analogy  genenJly  recognised  in  this  respect 
between  a  note  payable  on  demand  and  a  bill  payable  at  sight,  so  that,  as  in  the  latter 
case  the  holder  most  present  his  tiill  fbr  acceptance  within  a  reasonable  time,  in  order 
to  charge  the  drawer,  so  in  the  former,  the  indorsee  must  make  demand  of  payment 
on  the  promisor  within  a  reasonable  time,  in  order  to  chaige  the  indorscr,  the  learned 
judge  says  ;  "  And  we  are  of  opinion  that  this  is  the  correct  doctriae  on  the  subject 
For  as,  on  the  one  hand,  it  can  hardly  be  supposed  that  the  inriorter  and  indorsee, 
when  they  make  their  contract,  contemplate  a  liability  on  the  indotser,  nnlcss  reisnna- 
blc  pains  should  be  taken  to  procure  payment  of  the  actual  debtor  ;  so,  on  the  oliier, 
we  do  not  think  it  enters  into  their  calculations  that,  as  between  them,  the  note  ihonid 
be  considered  dae  when  drawn  in  snch  manner  as  to  require,  in  all  casea,  ■  demacJ 
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two  classes  of  cases  in  which  this  question  of  reasonable  time 
has  arisen ;  the  one,  as  to  what  is  a  reasonable  time  to  make  a 
demand  on  a  note  payable  on  demand,  or  a  presentment  of  a  bill 


tho  insiant,  or  the  same  day,  it  may  bave  been  indoried.  Ai  it  rcapectt  the  promiBor 
bimself,  he  ia  answerable  immeJiatBly  lo  the  promiBce  or  indorsee;  and  he  moj  be 
Dued  the  instant  be  has  gir&a  his  signature,  even  witboaE  a  previoni  demand.  But  tbe- 
coadition  od  which  the  indoraer  id  liabls  is,  that  payment  shall  be  demanded  within  a 
reasonable  lime,  and  ihs  enrliest  notice  possiblo  given  of  refusal.  Tills  time  may, 
therefore,  vary  accardiag  lo  thu  ciruumstancea  and  Biiuacion  of  the  partit»,  to  be  deter- 
mined by  the  jury  under  the  direction  of  the  eoort.  It  U  impossible  to  flx  any  prodie 
period,  each  case  depending  upon  ju  own  elrcnmslances,  as  in  the  case  of  a  bill  pay- 
able at  sight,  which  muBt  be  present£d  Co  the  drawer  as  soon  as  van  cuti*eniently  be 
done,  takin;;  into  view  all  the  cinumstanccii  of  the  holder  and  the  drawer."  In  Seaver 
D.  Lincoln,  SI  Pick.  367,  Shaw,  C.  J.  Said,  thut  "  one  of  the  most  difficult  questions  pre- 
Mnted  for  the  decision  of  a  court  of  law  is,  what  shall  ho  deemed  a  reiuonable  time 
within  which  lo  demand  paymoat  of  the  maker  of  a  note  payable  un  demand,  io  order 
to  choj'ge  the  indorser.  It  dependil  upon  so  many  circamstonces  to  deteniiinc  what  is 
a  reojonablo  time  in  a  pHrticular  rase,  that  one  decision  goes  hut  little  way  in  establish- 
ing a  precedent  for  another." 

In  Massachuaetu  it  is  provided  by  statute  that,  upon  a  promissory  note  payable  on 
demand,  a  demand  made  at  the  expiration  of  sixty  days  from  the  date  thereof,  without 
grace,  or  at  any  time  within  tliat  lenn,  shall  be  deemed  to  be  made  within  a  [Easonable 
dme;  but  no  subsequent  pn:acntment  and  demand  shall  charge  the  indorser.  Gen. 
Slats.  IS<>I),  c  M,  f  B.  This  statute  does  not  apply  to  the  case  of  such  a  note  indoned 
after  this  term  of  sixty  days  from  its  dsui  has  elapsed,  but  in  such  case  il  leemt  that  a 
demand  on  the  maker  is  within  a  reasonable  time,  if  made  within  a  like  term  of  sixty 
days  from  the  indorsement  of  llie  nolo.    Rice  r.  Wesson,  11  Met.  -IDO. 

And  in  respect  to  bills  of  exchange  payable  on  or  after  sight,  in  some  foreign  iMi- 
tions  there  are  positive  enactments  tixinu  the  limes  of  presentment  with  reference  to 
the  places  where  tliu  bill  is  drawn,  and  where  the  drawee  i«ides,  as  in  the  French 
Cndede  Commerct.Ub.  1,  pt.  8,  J  11. 

In  England  il  has  been  held  that  a  negotiable  note  payable  on  demand  is  not  dishon- 
ored by  mere  lapse  of  lime.  Somcthinf;  more  must  be  brought  to  the  knowledge  of  the 
indorser  to  chatf^  him  with  the  equities  of  the  original  parties.  Barough  e.  White,  4 
B.  &  C.  33.^  ;  Brooks  v.  Mitchell,  9  M.  &  W.  15.  In  the  latter  case  it  was  held  that  • 
note,  payable  on  demand  with  interest,  made  in  1SS4,  and  indorsed  in  IB3S,  and  upoD 
which  no  inlorost  had  been  paid  for  three  years  immediately  precedini;  the  indorsement, 
was  not  subject  to  an  equitable  defence  as  between  the  original  parties.  It  was  urged  in 
that  case,  that  the  non-payment  of  interest  for  three  yean  waa  sufficient  to  pat  the  in- 
dorsee upon  inquiry.  But  Parke,  B.,  expressing  the  opinion  of  the  court,  said  :  "I 
eoonot  axient  to  the  arguments  urged  in  behalf  of  the  plaintiffs.  If  a  promisfory  note 
payable  on  demand,  is  after  a  certain  time  lo  be  treated  as  over-due,  although  payment 
has  not  been  demanded,  it  is  no  longer  a  negotiable  instrument;  bat  a  promissory 
note,  payable  on  demand,  is  intended  to  be  a  continuing  security." 

A  promissory  note  payoble  on  demand  is  probably  a  speties  of  security  rarely  used 
ui  England ;  and  when  it  is  used,  it  is  regarded  as  a  continuing  security  until  the  holder 
•nail  see  fit  to  render  it  due  by  a  demand.  Here  it  has  long  been  in  ose,  and  Che  tuIm 
applicable  to  it  have  been  fixed  after  the  analogy  of  bilU  payable  at  sight.  See  re- 
tk.<tTki  of  Skill,,  C.  J.,  in  SylveMer  n.  Cnipo.  1.1  Pick.  92,  M. 

VOL.  I.  23 
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drawu  payable  on  or  after  eight,  in  order  to  charge  aa  iadorser ; 
aud  the  other  aa  to  the  lengtli  of  time  in  which  such  a  iiote  or 
bill  would  be  held  to  be  dishouored,  aiid  Eubject  to  those  grounds 
of  defence  which  would  have  been  opeu  to  the  maker  of  the  uote 
or  the  drawer  of  the  bill  in  a  suit  by  the  payee.(2) 

The  rule  requiring  the  preseiitineut  of  the  bill  or  uote  within 
a  reasouable  time  applies  in  the  same  way,  though  the  drawer  or 
iudorscr  has  suetaiued  no  actual  loss  by  the  delay,  and  has  con- 
tiuued  solvent  up  to  the  time  of  the  presentment,  (a)  In  deter- 
miuing  this  question  of  reasouable  time,  it  is  proper  to  look  to 
the  interests  of  the  holder  of  the  paper,  as  well  as  of  the  drawer ; 
and  accordingly,  in  case  of  a  foreign  bill,  tlie  rate  of  exchange 
is  a  cii'c  11  m stance  that  may  be  considered  in  determiuijig  whether 
the  holder  has  delayed  unreasonably  to  put  it  in  circulation  or  to 
send  it  forward  to  the  drawee ;  for  it  cannot  be  required  of  him 
to  part  with  it  instantly  uuder  all  disadvantages.  (6)     A.  delay 

(■)  See  Ranger  v.  Carj,  I  Met.  3S9,  3T3,  per  Daofy,  J. 

[a)  Carter  u.  Flower,  16  M.  &  W.  743  ;  Mullick  b.  Radakiuen,  9  Moore,  F.  C.  4t, 
9S  £ng.  L  &  Eq.  S6.  Id  tlie  luter  ciue,  Baron  Parke  said,  on  tba  point :  "  The  a>nn 
belon'  decided,  tbul  the  aolvcncjofthe  drawers  and  the  want  of  proof  of  actoal  iou  bf 
laches  conititllled  no  aniwer  to  the  objiiction  of  laches.  We  think  they  were  right, 
Thera  in  no  trace  of  such  aqonliflca^oD  in  the  elaborate  judgment  of  Lord  Chief  Jui- 
dce  Tindai,  in  Mellish  e.  Rawdon,  9  Bing.  417,  in  which  the  circamitances  whidi  con- 
■titute  a  reasonable  delay  are  fully  discussed  ;  no  mentioQ  is  made  of  tho  insolvency  of 
(he  drawer,  subscquect  lo  the  drawing,  although  it  did  occur  in  that  case,  or  some  loss 
by  the  drawer,  bein|(  an  essential  condition  to  the  application  of  the  rule  laid  down; 
and  in  Mnilman  v.  D'Egnino,  3  H.  Bl.  S6S,  il  was  clear  that  the  failure  of  the 
drawer  caiued  no  damage  to  the  plaintiff,  being  beforo  the  litne  that  the  bill  could 
possibly  have  been  piesenled  in  India;  yet  that  drcnmslaiice  was  not  mentionod  as 
ditpensing  with  the  obligation  to  present  in  a  reasonable  time  ;  and,  with  respect  lo  oil 
bills  of  exchange  payable  after  data,  it  is  fiilly  senled,  that  neither  the  want  of  present- 
ment at  the  time  the  bill  is  due,  nor  the  want  of  due  notice,  are  excused  because  the 
drawer  has  continued  solvent,  or  the  bolder  incnrred  no  loss  by  non-presentment  or 
wont  of  regular  notice.  This  point  was  fully  considered  in  the  caw  of  Carter  n. 
Flower,  IS  M.  &  W.  743,  and  we  boiieie  admits  of  no  doiibti  and  wa  agree  with  the 
court  below,  that  the  continued  solvency  of  the  drawers  does  not  prevent  the  applica- 
tion of  the  rale  that  the  bill  must  he  presented  in  a  reawnable  time,  wi^  reference  to 
the  interest  of  the  drawer  to  put  the  bill  into  circulation,  or  theintereat  of  tfaedrawee  lo 
have  the  bill  speedily  presented  "  In  this  respect  a  check  differa  from  a  bill  of  ex- 
change, and  the  doctrine  that  the  dnwor  of  a  check  contiaaes  liable  nnieiu  ho  ha« 
actually  sustained  a  loss  from  the  delay  of  presentment  has  no  application  in  the  case 
of  a  bill  of  exchange. 

(i)  Melliah  b.  lUwdon,  »  Sing.  416  Tiadal.  C.  3-,  delivering  the  opinion  of  the 
coon,  in  referring  to  the  expression  used  by  BuHer,  J,,  in  Mnilman  c.  D'Egnino,  S  H. 
Bl.  ft6!i,  that  "  if,  instead  of  putting-  it  in  circulation,  the  holder  were  to  lo^k  it  up  lor 
any  length  of  time,  I  should  wy  thu  be  wu  gnilty  of  laches,"  said :  " '  To  lock  iha 
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arising  from  the  gickuess  of  the  holder,  or  from  other  acciaeDt, 
may  be  properly  coiisidered.{c)  If  the  bill  be  kept  in  circalatiou, 
its  Goal  preseutmeut  may  be  delayed  as  long  as  the  reasonable 


lull  ap  for  any  lengtb  or  iim« '  do«a  not  and  cauDOt  mean,  that  keeplag  it  in  hit  bands 
for  an;  time,  bowever  short,  would  make  him  guilt;  of  laches.  It  never  can  be  re- 
(jDired  of  bim,  instaotlj  on  the  receipt  of  it,  under  all  disadvantages,  either  (o  pat  jl 
into  circalatloD,  or  to  eend  it  forwitrd  to  tbo  drawee  for  aoceptance.  To  hold  the  pur- 
chaser bound  by  such  an  obligation  would  grcatlj  impede,  if  not  altogether  dcstrov,  the 
market  for  bn/ing  and  selling  foreign  bills,  to  tho  great  injurr,  no  less  than  to  the  in- 
convenience, of  the  drawer  himself.  For,  if  he  has  no  opportunity  to  realize  his  bill 
b;  Mie  at  home,  he  can  only  obtain  tho  amount  by  sending  it  ont  to  a  coirespoDdciit 
at  the  placs  upon  which  it  is  drawn,  iocumng  theieby  delay,  expenac,  and  risk  ;  and  if 
the  bnycr  is  not  to  be  allowed  a  reasonable  discretion  as  to  (he  time  of  parting  with  the 
Ull,  how  can  the  drawer  expect  to  And  a  rr^ady  sale  !  The  meaning  of  the  expression 
abore  referred  to  is,  and  indeed  the  very  form  of  expression  denotes  it,  that  be  must 
not  lock  the  bill  ap  for  bo  iudeQnita  time  ;  that  there  must  be  some  limit  to  its  being 
kept  from  circulation  ;  and  what  limit  can  there  be,  except  that  the  time  during  which 
it  is  locked  np  miut  be  reasonable  1  But  what  is  or  is  not  reaaonnble  for  that  purpose, 
•  jury  must,  with  the  assistance  of  the  judge,  under  all  the  circumstances  of  the  par- 
ticular case,  determine.''  Like  considcraiiuns  were  enlcnaincd  by  the  Court  of  the  Privy 
Coancil  in  (he  case  of  Hnllick  e.  Hadakiiscn,  9  Moore,  P.  C.  4S,  !S  Kng.  L.  &  Eq.  86, 
on  appeal  from  the  Supreme  Court  at  Calcnila.  In  this  case,  a  bill  of  exchange  was 
drawn  at  Cnlcatta,  on  the  16th  of  February,  IS4S,  by  the  respondcnls,  on  Dent  &  Co., 
at  Honi;  Kong,  payable  sixty  dayi  after  sight,  and  indorsed  by  the  respondenia  to 
MuCtyloll  Seal  or  order.  Muttylall  Seal,  in  consequence  of  the  depressed  state  of  the 
money  market  at  Calcutta  and  the  nnsalableness  of  bills  on  China  at  that  lime  at 
Calcutta,  kept  the  hilt  for  five  months  and  nine  days,  and  ttien  sold  it  to  the  appellant, 
who  did  not  prasent  it  for  acceptance  at  Hong  Kong  lilt  the  Sfth  of  October  in  that 
year,  when  Dent  &  <^o.  refused  to  accept  it.  It  was  held  that  the  presentation  of  the 
tail  for  acceptance  was  not  made  within  a  reasonable  lime,  and  that  the  respondents, 
the  drawers,  were  discharged.  Baron  Parke,  pronouncing  the  judgment  of  the  court, 
said  :  "  The  court  (at  Calcutta}  iu»umed,  that  the  correct  principle  was  laid  down  fully 
In  the  cases  of  Mellish  e  Rawdoo,  9  Bing.  416,  which  is  in  accordance  with  the  prior 
cases  of  Muilman  d.  D'Egnino,  a  H  Bl.  S6S,  and  Fry  v.  Hill,  T  Taant.  397,  that  in 
determining  the  question  of  'reasonable  time'  for  presentment,  not  the  interests  of  the 
drawer  only,  but  those  of  the  holder,  must  be  taken  into  account;  that  the  reasonable 
time  expended  in  patting  [he  hill  into  clrcalalion,  which  is  brthe  Interest  of  the  holder, 
il  lo  be  allowed  ;  and  that  the  bill  need  not  be  sent  for  acceptance  by  the  very  earliest 
opportnnity,  though  it  must  be  sent  wlcbont  improper  delay.  The  court,  in  ading 
npon  that  principle,  concluded  from  the  evidence  that  the  bill  was  tmproperiy  detained 
tor  a  portion  at  least  of  the  time  which  elapsed  between  the  16lh  of  Fehruary,  I84B, 
when  it  was  drawn,  and  ifae  !6lb  ot  July,  when  It  waa  Indoraed  over  by  Mutlyloll  Seal, 
the  then  holder,  lo  the  plaintiff.  They  thonght  that  the  evidence  proved,  that  for  the 
whole  of  that  time,  a  period  of  more  than  five  months,  bills  on  China  were  altogether 
anaalsble  in  Calcntta  ;  that  such  was  the  permanent  and  regular  stale  of  the  market ; 
and  that  altbon^  If  there  was  a  reasonable  prospect  of  the  state  of  ihioga  being  better 
m  k  riiort  tloie,  the  bolder  would  have  had  a  right,  with  a  view  to  bis  own  interesta, 

(c]  Ajutar  >.  Been,  7  Cowen,  705. 
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convenience  of  the  succeseiye  holders  may  require.{rf)  If  a  note 
payable  on  demand  was  intended  as  a  continuing  security,  and 
not  for  commercial  purpoees,  this  is  a  circumstauce  wliicli  greatly 
extends  the  time  within  which  one  may  take  it  without  being 
made  subject  to  the  equities  of  dishonored  p8per,(e)  Tliis  inten- 
tion may  sometimes  bo  inferred  from  the  phraseology  of  the  note ; 
aiid  the  fact  that  it  bears  interest  has  sometimes  been  considered 
SB  indicating  such  an  intention. (/)  A  note  transferred  after  it 
is  due  is  considered  as  a  note  payable  on  demand,  as  regards  the 
time  within  which  a  demand  must  be  made  hi  order  to  charge 
the  indorser.(g') 

The  reasonableness  of  the  time  for  presentment  of  bills  on 
sight,  and  of  bills  and  notes  payable  on  demand,  was  formerly 
tliought  to  be  wholly  a  question  of  fact  for  the  determination  of 
the  jury ;  (A)  but  the  expediency  of  having  a  fixed  rule  of  law 

to  keep  the  bill  for  soma  time,  be  had  no  audi  lifht  when  there  was  no  hope  of  (he 
Amendment  of  thtt  state  of  tliinga ;  and  we  are  of  opinion,  that  the  evidence  fallj  jm- 
tified  this  cODCloaion  fVom  it,  and  that  the  court,  deciding  on  facts  as  a  jary,  were  per- 
fcctl;  right.  Indeed,  we  ehould  not  liave  reversed  their  jndt^menl  on  a  matter  of  tact, 
unless  we  were  quite  satisfied  they  wore  wrong,  Ibeir  knowledge  of  local  circamstance* 
and  the  character  and  appearance  of  the  wilnessea  enabling  them  to  form  a  more  cor- 
rect (ipinion  tbnn  a  tribunal  of  appeal  in  this  country  possibi;  conld.  Bnt  in  our  opin- 
ion they  draw  a  proper  inference  from  the  evidence  in  the  case." 

In  Strelter  o.  Grabam,  4  M.  &  W.  7!1,  where  ■  bill  was  drawn  in  daplicnte  at  Car- 
bonear,  in  Newfoundland,  on  the  12th  of  Auirnst,  upon  a  firm  in  England,  payable 
ninety  days  after  siiiht,  and  it  was  not  presented  for  acceptance  until  tbe  I6tb  of  No- 
TOmbcr,  it  was  held,  in  absence  of  proof  to  explain  tbe  delay,  that  the  bill  waa  not 
presented  witbin  a  reasonabte  time. 

In  New  York,  a  transferee  of  a  note  on  demand  nearly  throe  months  after  dale,  both 
parties  having  their  placee  of  business  in  tbe  Burne  street,  took  it  subject  to  equities, 
in  Herrick  u.  Woolverton,  41  S.  Y.  5S]. 

{d)  Goupy  V.  Harden,  7  Taunt.  159. 

(c)  Vreeland  v.  Hyde,  S  Hall,  *M 

(/)  BarougbB.  Wliile,  4  B.  &  C.  385,  6  Dow,  &  H.  379  ;_  Vreeland r.  Hyde,  su/ira; 
Wethey  a.  Andrews,  3  Hill,  582  ;  Lockwood  v.  Crawford,  18*  Conn.  361.  In  the  tatter 
cane,  ChvTch,  C.  J.  thought  the  fact  of  the  note's  bearing  interest  an  important  one,  as 
indicating  a  continuing  note.  But  the  mere  circnmstanco  that  it  bean  interest  does 
not  take  it  oat  of  ibe  general  rnle,  that  dishonor  is  lo  be  presumed  after  a  reasonable 
time.  I'erry  r.Green,4Harrison,«l.  See  also  Agawam  Bank  b.  Straver,  1 8  N.  Y. 
B02,  S13.  In  Weeks  •,  Pryor,  27  Barb.  79,  tbe  court  thought  it  evident,  {n»a  the  fact 
that  a  note  payable  on  demand  bore  interest,  that  an  immediate  demand  of  payment 
was  not  contemplated  by  tbe  parties. 

(jr)  Van  Hoesen  d.  Van  Alscyne,  3  Wend.  75 :  Banbom  v.  Southard,  SS  Maine, 
409;  Branch  Bank  of  Montgomery  n,  GaflViey,  9  Ala.  153;  Gray  n.  Bell,  3  RiLh.  71  ; 
M'Kinney  o.  Crawfi>rd.  8  8.  &  R.  351 ;  Brenzer  v.  Wigbtman,  7  Wati«  &,  S.  884 ;  Camp- 
bell D.  Carman,  I  Philad.  SSa ;  Tyler  p.  Toung,  30  Penn,  Stale,  143 ;  Bcehe  v. 
Brooks,  1!  CaUf.  30B. 

(A)  Muilman  •-  D'Egnino,  3  H.  Bl.  fiSS;  Fry  e.  Hill,  T  Tannt  397;  Gonpy  *. 


.>glc 


CH.  vra.]  BONA  FIDE  HOLDER  OP  NEGOTIABLE  PAPER.  2^^ 

in  place  of  the  uncertain  and  contradictory  decisions  of  juries, 
in  a  matter  of  so  mucli  importance  in  mercantile  affairs,  has 
finally  led  to  the  adoption  of  the  principle  which  may  nov  be  con- 
sidered a  settled  one,  —  tliat,  when  the  jury  has  determined  the 
facts  of  the  case,  the  reasonableness  of  tlie  time  is  a  question  of 
law  for  the  court  to  determine  or  to  direct  the  jury  upon.(t) 
Practically,  in  very  many  cases,  it  is  a  mixed  one  of  law  and 
fact,  to  be  decided  by  the  jury,  acting  under  tlie  direction  of  the 
judge,  upon  the  particular  circumstances  of  the  ca8e.(^') 

Harden.  7  Tonnt.  IS9;  Shiito  v.  Itobins,  Moody  &  M.  13-1;  Hnnr  v.  Da  CotM. 
I  8lr«.  910 ;  Manwsring  r.  Harriion,  1  Strn.  508 ;  StrBker  b.  Graham.  4  M.  &  W. 
TSl ;  H[ltoD  c.  Shepherd,  6  East,  14,  note  ;  Bopea  f.  Aider,  6  £iu<,  1 G,  ante. 

(i)  Honle  V.  Brawn,  5  Scott,  GB4,  4  Bing.  H.  C.  SeB ;  per  BuUer,  J.,  in  Tind&l  tt. 
Brown,  t  T.  R.  169;  Medolfv.  Hall,  3  Dong.  113;  Applelon  b.  Sweetapple,  3  Dong. 
137;  Darbisliirs  n.  Parker,  fi  East,  3,  per  Lataratee.J.;  Vreeland  i>  Hyde,  S  Hall, 
439;  Furnian  o.  Hoikin,  a  Cainei,  369  ;  Si«  d.  Conningham,  1  Cowen,  408;  Ay- 
mar  a.  Boera,  7  Cowen,  705  ;  Von  Hoesea  a.  Vtn  Alityno.  3  Wend.  7S  ;  Dinnett  e. 
WjTnao,  IS  Vt,  4S5 ;  Sylvester  v.  Crnpo,  IS  Pick.  92,  per  SAob,  C.  J.  In  Barbour 
s.  Fnllerlon,  36  Penn.  State,  105,  the  conrt,  though  admittitif;  the  general  rule,  that, 
wber«  the  facta  an  undiBpuied,  what  ii  a  reasonable  time  is  a  question  of  law,  were  of 
apinioa  that  in  caoe  of  a  note  payablo  on  demand,  made  in  another  Siaie,  and  governed 
by  its  laws,  this  qneition  ii  one  of  fact  for  the  jnry,  under  proper  inslmctions  from  the 

{j)  In  Mellisbf  Rawdon,  9  Bing.  41 G,  TiWui,  C.  J.,  delivering  the  jadgment  of  the 
oonn,  said :  "  Whether  there  baa  been  in  any  particular  caae  reasonable  diligence  ugcd, 
or  whether  nnrcasonable  delay  ha*  occurred,  is  a  mixed  qneaiion  of  law  and  fact,  to  be 
decided  by  the  jury,  acting  under  the  direction  of  the  judge,  upon  the  particular  cir- 
cumxtanceB  of  e^ch  case."  On  a  similar  point  respecting  notice.  Lord  Maa^/Uld,  in 
Tindal  d.  Brown,  1  T,  R.  167,  said :  "  What  is  reasonable  notice  is  a  question  partly 
of  bet,  and  partly  of  law ;  it  may  depend  in  some  measure  on  facts  ;  such  as  the  dis- 
tance at  which  the  parties  live,  the  coune  of  the  poet,  4c. ;  but  wherever  a  rule  can  be 
laid  down  with  respect  to  their  reasonableness,  Ihal  should  be  decided  by  the  court,  and 
adhered  lo  for  the  ss>!kn  of  certainty,"  This  ca.<D  was  sent  back  to  the  jury,  on  nearly 
the  same  evidence  as  was  at  first  presented,  and  the  jury  having  again  returned  a  vei^ 
diet  contrary  to  the  direction  of  the  court,  the  court  again  set  it  aside,  and  ordered  a 
third  trial.  In  Wyman  v.  Adams,  13  Cuah.  310,  !U,  ^au.C.  J.,  referring  to  the  Uei- 
mentioned  case,  said  :  "  This,  we  believe,  has  been  ever  since  consiilered  as  settling 
the  law  de6nitively,  that  whiil  is  raasonsbla  lime  for  making  demand  on  the  promisor 
and  gi'ing  notice  of  dishonor  to  the  indorser,  is  a  question  of  law  But  lliis  mle  is 
pfaciically  carried  into  effect,  by  staling  to  tho  jniy  what  ia  rca-tonablo  timo,  in  a  case 
where  tho  evidence  i<  clear,  certain,  and  uncoil  I  roverted,  and  by  setting  o^ide  ihcir  vor- 
dict,  if  it  is  manifest  that  they  decided  against  law,  in  not  conrormiiig  tho  verdict  to 
iDch  instructions.  Bnt  where  tho  promisor  has  no  hxcd  place  of  abode,  or  where  he 
has  absconded  or  changed  his  residence,  it  is  a  very  diHcreiit  question  what  shall 
bo  considered  due  and  reasonable  diligence  on  tho  pan  of  the  holder  in  searching 
or  inqnirinfi:  for  the  promisor  in  ortler  to  make  demand.  Tiiere,  in  the  lunguago  of 
Lord  ifannjidd, '  no  mle  can  be  laid  down ' ;  ii  depends  on  a  variety  of  ci 
V  b«  -onsiderad  by  the  jury,  aoder  proper  directions  by  the  court  as  (o  the  o 
23* 
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Another  thing  is,  that  actual  diBhonor  may  take  place  at  anj* 
moment  after  the  paper  may  be  presented  and  demanded.  But 
this  dishonor,  accurately  speaking,  does  not  take  place,  or  at 
least  is  not  completed,  merely  by  refusal  to  pay,  unless  tlie  party 
subsequently  taking  the  paper  had  some  notice  or  knowledge  of 
this  demand  and  refnsal.(A:) 

The  third  thing  we  have  to  say  is  this.  If  the  paper  be  de- 
manded and  refused  within  that  period  before  tlie  termination 
of  which  there  is  no  presumption  of  dishonor,  a  taker  after  such 
demand,  and  within  that  period,  having  no  notice  or  knowledge 
of  the  demand  or  refusal,  cannot  be  affected  by  it.(^  For  exam- 
ple, suppose  a  note  on  demand  so  circumstanced  that  tlie  court 
would  say  the  lapse  of  one  month  ia  not  sufficient  to  dishonor  it, 
and  the  lapse  of  two  mouths  is  sufficient,  and  a  transferee  takes 
it  on  tbo  twenty-fifth  day  without  notice  or  knowledge  tliat  on 
the  twenty- four tl)  day  it  had  been  demanded  and  refused.  We 
should  say  that  tlie  law  would  allow  him  the  right  of  presuming 
non-dishonor  during  the  whole  of  that  month,  and  would  protect 
bis  rights  accordingly. 

Paper  payable  at  a  time  certain  is  dishonored  by  mere  non- 
payment at  tliat  time ;  but  if  payable  on  demand,  and  dishon- 
ored by  refusal,  the  question  may  arise,  what  constitutes  refusal. 

ind  dcgrco  of  the  diligence  reqaired."  See  also  Bubonr  r.  Fulleiton,  3S  Pann. 
State,  105. 

In  the  recent  cue  of  Hnllick  ■>,  Badakiiiien,  9  Hoore,  F.  C.  46,  S8  Eng.  L.  &  Eq. 
S6,  Baron  Parkt,  pronoancing  the  judgment  of  the  conrt,  said,  that  Khen  there  i«  no 
naago  of  trade  to  fix  the  time,  it  ha*  long  been  eaiablished  that  what  conititntei  a 
maionabte  time  is  a  mixed  qnestion  of  lav  and  lact  for  the  determination  of  the  coart 
and  jury. 

[k]  See  Bnnnim  v.  Caddy,  9  A.  fc  E.  srs,  27S,  per  Patt/wmt,  J.;  Cripp»  v.  Dant, 
12  M  4  W.  IS9,  165,  per  Parkt,  B, 

(l)  So  even  a  pRvmcnt  made  on  a  note  payaW  on  demand  immediately  after  it  ii 
sign(!d,  and  not  indorsed  thereon,  ironld  not  hind  an  innocent  indorsee,  who  demandi 
payment  within  a  reasonable  time.  In  Field  e.  Nicberson,  13  Haas,  lai,  I3T,  Parktr, 
C.  J.,  pronouncing;  the  opinion  of  the  court,  snid  ;  "  Bo  wo -think,  that  he  who  lakes,  for 
a  valuable  con«idemtion,  a.  note  of  hand  negoliable  within  a  day  or  two  aflcr  it  ii 
signed  would  not  be  labject  to  the  claims  of  the  promisor  in  natare  of  set-off,  on  the 
principle  that  the  note  wai  overdae  wben  indorse't ;  bocBUMe  the  maker  gives  a  crcdit 
CO  the  note  for  a  reasonable  time  aitcr  it  is  sij^ed ;  and  if  he  shonld  pay  it  immediately 
afn^r,  leaving  tlie  note  assignahlci  in  the  hands  of  the  promisee,  without  any  indorsemoat 
thereon,  he  wonid  perhaps  be  holden  to  pay  i[  again  to  the  indonce  ;  for  he  would  b« 
considCT^.as  promiling  to  pay  the  contents  to  any  assignee  who  shonld,  within  tmr 
sonahio  time,  make  demand  of  payment."  See  also  American  Bank  v.  Jeiince*  9 
Het.  S8S ;  Socket  v.  Loomis,  4  Gt*j,  US. 
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We  should  say,  generally,  not  a  mere  delay  or  postpoaement  for 
good  reason,  which  does-  not  amount  to  the  expression  of  an  in- 
tention not  to  pay.  As  if  one  should  say,  "  I  supposed  you  were 
to  give  me  ten  days'  notice ;  I  shall  certainly  be  ready  then  "  ; 
or,  "  I  think  that  is  paid,  as  I  have  an  offset ;  I  will  ascertain  in 
a  day  or  two,  if  you  will  let  the  note  lie  "  ;  and,  in  eitlier  case, 
the  delay  is  given.  But  no  special  words  need  be  used  to  constU 
tute  refusal,  if  the  paper  is  demanded,  and  is  not  paid,  and  there 
are  no  words  which  make  the  uou-payment  reconcilable  with  the 
purpose  of  payment  witliiii  a  proper  time,  and  with  a  voluntary 
delay  by  the  holder  on  this  ground. 

Checks,  of  which  we  speak  fully  elsewhere,  are  a  peculiar  instru- 
ment, and  in  this  connection  we  need  only  remark,  that  they  are 
not  precisely  bills,  but  drafts  on  demand.  Neither  sight  nor  de- 
mand is  expressed  o'li  them  ;  and  the  present  form  in  general  nse 
in  this  country  was  in  use  also  in  England  long  ago.  They  are 
sometimes  written  payable  on  time,(m)  or  are  post-dated,  which 
has  the  same  effect.(n)  Wlien  not  so  written,  tliey  are  payable 
on  demand  ;  but  differ  from  bills  on  sight  or  notes  on  demand  in 
this,  — that  they  are  not  intended  for  circulation,  and  are  consid- 
ered dishonored  at  a  much  earlier  period.  That  is,  it  is  consid- 
ered reasonable  to  require  their  presentation  much  sooner.{o) 
In  a  case  in  New  York,  it  was  held  that  a  drawer  is  not  liable  for 
the  insolvency  of  the  bank,  unless  the  check  be  presented  on  ihe 
same  day  it  was  drawn,  or  the  following  day,  if  the  bank  were 
solvent  on  those  days.(oo)  But,  on  the  (riher  hand,  there  is  no  such 
strict  rnle  requiring  the  prompt  presentment  of  checks  as  there  is 
with  respect  to  notes  and  bills  of  exchange  payable  at  a  time  cer- 
tain,(^)  After  a  reasonable  time  has  passed,  they  will  be  consid- 
ered as  dishonored  ;  and  what  this  time  is  must  depend  not  only 
upon  the  nature  of  the  instrument,  but  also  upon  the  circumstances 
attending  the  particular  case,{(/)  The  mere  fact  that  one  takes  a 
check  six  days  after  its  date  docs  not  necessarily  subject  him  to  the 
equities  existing  against  it  as  a  dishonored  paper ;(;-)  though  this 

(m)  Weatminslfr  Bank  t>.  WbenUin,  4  R.  I.  Sa 

(n)  Mnlter  of  Brown,  a  Story,  502,  51 !.  Poat-diiUd  checks  are  Bometimes  consid- 
ered pHTHhIe.  not  HB  at  a  clay  cei'tiiin,  bat  on  deninnd  on  or  after  their  date.  Gough  v, 
Staats  'la  Wend.  M9;   Mohawk  Bank  v.  Broderick,  id.  133. 

(o)  Per  Parke,  B.  in  Brooks  v.  MilcliBll,  9  M.  fc  W.  16. 

(no)  Hiuelton  t>.  Colhuro,  I  Kob.  345.  The  holding  by  n  bank  for  twenty-four 
hoars,  of  n  cbei-k  drawD  on  it  and  sent  to  it  for  collection,  vnu  held  not  to  coiulitnts 
•cceptanctf,  in  Overman  e.  Koloken  CiCf  Bank,  3  Vroom,  563. 

(p)  Per  3f-i»U,  J..  Sencll  v.  Derlijehire  Railway  Co.,  9  C.  R  811. 

Iq}  Rothschild  c.  Corney,  9  B.  &  d.  3BS,  per  Lord  nnUrdtn. 

(r)  Rothschild  v.  Corney,  tupra. 
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oircumstance  is  a  proper  matter  of  coosideratioD  in  determining 
whether  the  party  thus  taking  the  check  acted  in  good  tkith  and 
with  due  caution,  which  may  be  the  real  question  presented  ;{s)  or 
more  accurately  the  stateness  of  the  check  and  the  want  of  caution 
in  taking  it  are  of  importance  only  in  connection  with  the  inquiry 
whether  the  holder  had  any  knowledge  of  any  infirmity  in  the  title 
of  the  person  from  whom  he  took  it.(()  No  d^ree  of  atalcness  is 
fixed  upon  by  the  law  as  conclusive  evidence  of  bad  fiiith  or  fraud 
in  the  party  taking  the  check. 

As  one  who  pays  out  his  check  may  be  supposed  to  deliver  it 
with  the  expectation  that  it  will  be  at  once  converted  into  money, 
there  is  perhaps  no  equity  whatever  in  fevor  of  the  drawer,  unless 
for  a  loss  by  negligence  or  defiiult  of  the  holder;  but  any  holder 


(i)  Rolhschild  v.  Corney,  D  B.  ft  C.  3S8,  per  Lord  Tenlenkn. 

it]  Per  Lord  Broagham,  Bank  of  Beni>al  v.  Fsgan,  T  Moore,  P.  C,  71.  A  doctrine 
to  the  conlrarj  at  ono  time  preTailcd,  1.1111  waa  the  ground  of  lh«  decifiion  in  Down  *. 
Hailing,  4  B.  &  C.  330.  In  thia  cose,  the  payee  of  a  check  for  £  50  oiBaallj  lost  il ; 
■nil  fivo  duTt  after  its  dale  a  woman  of  rcepcclable  appearanra  bought  girodi  of  the 
di-lcndantB,  wholesale  linen-drapera  and  haberdashers,  to  tho  amount  of  ■£  G  IO1.,  and 
gave  Uiem  this  check  ;  they  asked  her  name  and  wrote  it  down,  and  |{are  her  tho 
chaiij^u ;  the  next  day  they  presented  it  for  payment,  and  the  bankera  paid  it.  T<ro 
days  afterwards,  the  payee  gave  notice  to  the  bankers  not  to  pay  it,  but.  finding  it  had 
been  paid,  railed  on  the  defi:ndBnta,  and  hmught  thia  action  for  money  had  and  re- 
ceived. AbboU,  C.  3.  left  it  to  tho  jury,  whether  the  defendants  had  not  taken  the  ched: 
nnder  circnm stances  that  should  have  excited  the  suspicion  of  n  prudent  man,  and  thoy 
found  for  tho  defendants.  On  a  motion  for  a  new  trial,  the  conn  were  satistled  that,  if 
this  waa  10  be  considered  aa  lost  hy  the  plaiutilT  or  stolen  from  him,  the  defendant, 
who  took  it  ao  long  after  its  date,  ma«t  be  considBred  as  having  taken  it  at  his  peril ; 
dioy  however  doabted  whether  the  plainiilf  shonld  not  have  given  some  evidence  of 
losing  the  check ;  but  on  further  consideratiou  of  that  point,  tbi^y  thought  a  penon 
who  took  auch  a  check  nnder  such  circumstnncci  waa  bound  to  attow  that  the  party 
from  whom  he  look  it  hart  good  title  to  it ;  and  aa  to  proof  of  loaa,  it  was  mmarted 
that  the  party  losing  it  might  in  many  Inatances  be  unable  to  prove  snch  loss. 

Where  the  drawer  of  a  check  did  not  issue  it  until  nine  months  after  its  date,  it  ww 
held,  in  a.  unit  against  him  by  an  indorsee  for  a  valoable  consideration,  that  the  check 
waa  not  subject  to  the  equities  existing  against  it  in  the  hands  of  the  payee,  by  reason  of 
the  indorsca's  taking  it  so  many  months  after  it  was  dated.  Lord  Kenyan  admilled  that 
it  was  to  he  considered  as  a  rule,  that  the  person  who  takes  a  bill  after  it  is  due  is  inbject 
la  the  same  cqni^  aa  tho  party  from  whom  he  took  it,  though  the  bill  did  not  appear 
tipon  its  fiu-c  to  have  been  dishonored  ;  and  he  thought  there  was  no  diatinction  in  this 
respect  between  checks  npon  bankers  and  bills  of  exchange  ;  but  as  the  defendant  had 
nut  insucd  this  check  until  nine  months  after  it  was  dated,  he  thounht  it  was  not  com- 
petent for  him  to  object  to  the  time  when  the  plainliif  took  it.  Bochm  d.  Sterling,  T 
T.  R.  423. 

Where  a  bonk  paid  a  check  more  than  a  year  after  it  was  drawn,  out  oF  its  own  funds, 
OB  the  credit  of  the  drawer,  who  had  paid  the  amount  of  it  to  the  payee  before  il 
became  payable,  and  without  giving  notice  of  the  payment  to  llie  bank,  it  was  held 
thu  the  drawer  wai  not  liable  to  the  bank  for  A«  amount  so  paid.  Laocwier  Bank 
•.  Woodward,  IS  Penn.  Stale,  357. 
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of  hie  check  me.j  always  claim  of  him  the  full  amouDt.(u)  An; 
exception  to  this  rule  must  arise  from  tiie  peculiar  circumstances 
of  the  case,  and  from  evidence  that  the  holder  took  it  with  knowl 
edge  that  ita  payment  might  be  resisted  by  the  drawer,  in  whole 
or  in  part,  on  good  grounds.(v)  On  the  other  hand,  s  bank 
always  has  all  its  equities  aud  defences  egainst  a  check,  onless  it 
be  certified ;  and  then  it  is  as  an  accepted  bill.(i0)  The  ezca|h 
tions  to  this  rule  also  must  arise  irom  the  peculiar  circumstances 
of  the  case. 

(u)  Alexander  v.  BoichBeld,  8  Smtt,  N.  R  SSA,  T  Man.  &  Q.  1061 ;  Robimoii 
p.  Hawksfbrd,  9  Q.  B.  S3 ;  Serlc  v.  NartoD,  9  Moodf  A  R.  401 ;  Kamy  v.  Jaiah. 
S  Cowcn,  490 ;  Ltnle  e.  Phenix  Bulk,  S  Hill,  436 ;  Daniels  v.  Kyle,  1  Kellj,  304, 
B  Ga.  345;  Shrteve  b.  Dnckham,  1  Littell,  194;  Flemming  d.  Uennj,  3  Phtlad. 
Ill,  13  Le^.  Intelligencer,  140;  Pack  v.  ThomM,  13  SmedsB  &  H.  II ;  East 
RiTer  Bnnk  v.  Gedne;,  4  K.  D.  Smith,  S83;  Smilti  e.  Janet,  SO  Wend.  193;  MaOer 
of  Brown,  S  Bwtj,  516  ;  Morrison  v.  Baile;,  a  Ohio  State,  13,  per  Beattg,  J  ;  Tryon 
e.  Oilej,  3  Iowa,  389  ;  Foaier  v.  Paulk,  41  Maine,  425  ;  Harbeck  e.  Ciaft,  4  Dnor, 
IIS  1  Hojt  V.  Seeley,  18  Conn.  3S3, 

In  Alexander  e.  Bnrchfield,  npra,  PaUtton,  J.  nid ;  "Al  between  the  drawer  of 
a  check  and  tiie  holder,  if  pitientment  ia  deferred  to  inch  a  lime  that  inconvenience 
haa  been  aaatained,  the  time  may  be  deemed  nnrcasonnble ;  but  if  none  ha>  reanlted.  I 
•ee  nothing  nnreasonabie  in  a  preaentment,  1  ihoald  eren  txj,  at  any  time  within  nx 
yean."  A  similar  ttatBrnent  wai  made  by  Craindl,  3,  in  Laws  d.  Band,  3  C.  B. 
s.  B  443.  In  Mnllirk  v.  BadakiiBen,  9  Moore,  P.  C,  46,  3S  Eng.  L.  &  Eq.  S6, 
Parke,  B.  said  that  a  clieck  "  ia  more  like  an  appropriation  of  what  ia  treated  as 
ready  money  in  the  handa  of  tbe  banker,  and  in  giWng  tba  order  to  appropriate  to  a 
creditor,  the  penon  giving  the  check  moat  be  coniideied  aa  the  person  primarily 
liable  to  pay,  who  ordera  his  debt  to  be  paid  at  a  particular  place,  and  at  being 
mnch  in  the  aame  position  at  the  maker  of  a  promissory  note,  or  the  acceptor  of  a  bill 
of  excbanga,  payable  at  a  panicnlar  place,  and  not  elaowbere,  who  bas  no  right  to 
inain  on  immediate  presentment  at  that  place,"  In  a  few  cases,  the  dniwcr  of  a  check 
payable  at  a  fntnre  day  baa  been  considered  conditionallj  liable,  and  discharged  for 
want  of  dne  diligence  in  making  piesentmenl  and  giving  notice  of  dishonor,  though 
he  has  snffured  no  loss.  Bndley  e.  Delsplaine,  5  Barring  305 ;  Gicna  b.  Noble,  1 
Blackf.  104     This  doctrine,  however,  cannot  be  supported  on  antharity  or  principle. 

(«)  AndcnoD  v.  Baateed,  S  Doer,  48S.    See  also  TboinpsoQ  s.  Hale,  e  Pick.  359. 

(v)  Bobson  r.  Bennett,  3  TaanL  38S ;  Bamct  r.  Smith,  10  Foster.  3SS;Willet> 
V.  Phcenlx  Bank,  S  Dnor,  121  ;  Farmora'  4  Mechanics'  Bank  of  Kent  Co.  v  Bnlrbcre' 
k  Droven'  Bank,  4  Daer,  319 ;  a.  c.  in  Court  of  Appeals,  4  Keni.  623.  See  also 
Hnssey  v.  Eagle  Bank,  9  Met.  306  ;  Hem  v.  Nichols,  1  Salk.  289  ;  Bank  of  Repnblie 
V.Baxter,  .11  VL  101. 

After  a  ijank  bat  ccrtifled  a  check,  it  can  no  more  impnte  delay  to  the  holder  in  pre- 
senting the  check  for  payment,  than  it  can  to  the  holder  of  one  of  its  own  notes  ;  for 
the  bank  ihen  becomea  the  principal  debtor,  and  can  aet  np  no  eijuitiea  against  the 
check.  WiUet  v.  Phtcnix  Bank,  3  Duer,  131  If  the  drawer  of  a  check  proenrea  it  to 
be  certified  by  meana  of  fraadnlent  repn^scntatlons,  the  bank  mny  reclaim  the  check  or 
the  money  t«preaentcd  by  it,  unless  it  haa  previouiil/  been  trnnsfcrrcil  or  paid  to  on* 
who  has  no  notice  trfsnch  frand.     Bank  of  the  Republic  v-  Baxter,  31  Tt.  101, 

Vol.  I— S 
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Batik-biUs  are  never  dishonored  by  mere  lapse  of  time.  They 
are  usually  protected  by  statute,  even  agaiust  the  statute  of  limi- 
tatious,  and  are  good  as  against  tlie  bank  which  issues  tliem  at  auy 
subsequent  period.  Even  if  the  bank  be  broken,  and  the  bills 
havo  been  demanded  and  refused,  they  are  still  salable,  and  very 
frequently  sold  and  resold ;  and  the  purchaser  acquires  all  the 
rights  of  a  holder  as  agaiust  the  bank  or  upon  its  assets. 

What  rights  the  bolder  has  against  the  party  from  whom  he  re- 
ceived old  bills,  or  bills  of  insolvent  banks,  will  be  considered  in 
the  chapter  on  Payment  by  Bill  or  Note. 


SECTION    in. 

AGAINST  VHAT   DEFENCES   A  BOHA  FIDE   HOLDEK  IS   PBOTECTED. 

The  subject  of  this  section  might  have  been  said,  quite  as  ac- 
curately, to  be  the  peculiar  privileges  or  rights  wliich  a  bona  fide 
bolder  of  negotiable  paper  has,  although  his  transferrer  did  not 
himself  possess  them.  In  the  first  place  it  should  be  remarked, 
that  in  this  sense,  and  for  this  purpose,  no  one  is  a  bona  fide 
holder  who  did  not  take  the  paper  for  value  before  its  dishonor ; 
that  ia,  before  its  maturity,  if  payable  at  a  time  certain ;  or  within 
a  reasonable  time,  if  payable  on  demand ;  or  before  actual  de- 
mand aud  refusal,  and  notice  or  knowledge  thereof. 

For  every  holder  of  negotiable  paper  who  takes  it  after  dis- 
honor takes  it  subject  to  ^1  equities ;  or  rather,  to  all  defences 
which  could  have  been  made  to  the  paper  if  it  had  not  been 
transferred  to  him. 

It  was  a  rule  of  the  court  of  chancery,  coeval  with  the  intro- 
duction of  uses  and  trusts,  that  a  purchaser  of  property  in  good 
faith,  for  a  valuable  consideration  and  without  notice  of  any 
equities  or  trusts  to  which  it  was  subject  in  the  hands  of  liis 
vendor,  took  the  property  free  and  discharged  from  all  these  equi- 
ties and  trusts.  This  rule,  however,  was  strictly  confined  to 
choses  in  possession ;  because  choses  in  action  were  not  legally 
assignable.  Hence  the  assignee  of  a  chose  in  action  had  no  legal 
title,  bat  only  an  equitable  title ;  and  when  his  equitable  title 
comes  into  conflict  with  the  equities  of  other  parties,  the  univer- 
sal rule  of  chancery  prevailed,  by  force  of  which,  as  betweeu 
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equal  equities,  that  vhich  is  prior  in  time  is  prior  in  right.  Nov 
negotiable  paper  is  in  this  respect  an  exception  to  the  law  of 
choses  in  action.  It  may  be  assigned  by  indorsement  or  delir- 
erj,  and  the  assignee  acquires  a  legal  title  as  complete  as  the 
assignee  of  choses  in  possession.  Thus,  the  reason  for  excluding 
from  the  rule  negotiable  paper  wholly  failed ;  and  in  addition,  its 
peculiar  nature  and  function  absolutely  required  that  a  bona  Jide 
holder  should  be  fully  protected.  Accordingly,  courts  of  law 
have  for  a  long  period  in  England,  and  always  here,  extended  to 
the  bona  fide  holder  of  negotiable  paper  a  similar  protection  to 
that  which  chancery  gave  \a  the  assignee  of  choses  in  possession. 
For  the  application  of  this  important  rule,  it  must  be  remem- 
bered that  uo  holder  is  entitled  to  its  benefit  who  has  not  a  com- 
plete legal  title  to  the  paper;  and  we  shall  presently  see  how 
many  transffre  of  negotiable  paper  this  necessity  of  legal  title 
opens  to  all  equitable  defences. 

As  no  one  is  a  bona  fide  holder  in  this  sense  who  has  notice 
of  a  defence  against  the  paper,  no  one  who  takes  it  after  dishonor 
is  such  b-ma  fide  holder,  because  the  dishonor  itself  is  notice  to 
him  that  there  is  some  defect  or  defence.  Hence  the  rule,  that 
one  who  takes  paper  for  value  after  dishonor  is  open  to  all 
equitable  defences.(3;) 

It  is  certain  that,  by  the  general  course  and  weight  of  the  au- 
thorities, one  who  takes  paper  after  dishonor  is  subject  to  all  equi- 
ties; and  he  who  takes  it  in  good  faith  for  value  before  dishonor 
is  subject  to  no  equities.  What  these  equities  are,  we  shall  con- 
sider fully  hereafter  in  the  chapter  on  Defences. 

The  bona  fide  holder  of  negotiable  paper  before  dishonor  is  not 
protected  against  those  defences  which  go  to  the  essence  of  the 
paper,  and  either  by  common  law  or  statute  annul  and  avoid  the 
contract,  or  which  interfere  with  and  prevent  his  acquiring  a  le- 
gal title  to  tlie  paper.(^)    Thus  a  person  whose  name  is  forged,(z) 

(x)  Brown  r.  Daviea,  3  T.  B.  60,  per  BidUr,  J. ;  Beck  v.  "RcAAnf,  1  H.  BI.  B9,  now  a ; 
Idtlle  r.  Danlop,  Btubee,  <0  ;  Williams  p.  Nicholaon,  S5  Ga.  BGO ;  Hatrard  k.  Amea, 
a  Met.  SOS ;  Mocknj  v.  HotUnd,  4  Met  69  ;  Potter  e.  Tjler,  S  M«t.  &8 ;  M'Neill  v. 
M'Donnld,  1  Hill,  8.  Car.  1  j  Mostellar  b.  Host,  7  Ired.  Eq.  39 ;  Connerj  o.  Kendall, 
G  Ls.  Ann.  Sl.'V;  Sawder  e.  Hoovej,  B  La.  Ann.  153;  Lancaster  Bank  v.  Wood- 
ward, IB  Fenn.  State,  357 ;  Claj  o.  Cottrell,  IS  Penn.  Stmle,  108 ;  Baker  e.  WLeaton, 
S  Mau.  S09  ;  Bond  o.  Filzpatrick,  4  Gray,  89. 

(jf)  See  tapra,  pp.  S17,  2t8. 

(>}  Canal  Bank  ».  Bank  of  Alban;,  1  HUl,  S87, 
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or  whose  uoLe  is  materially  altered,(a)  is  never  liable  to  tlie  par- 
ties who  took  the  paper  innocently  and  for  value  on  the  credit  of 
his  name  ;  unless  his  own  default  was  a  canse  of  the  forgery  or 
alteration,(&)  or  of  the  taking  by  the  holder,  in  the  belief  that 
the  paper  was  genuine.  So,  wherever  a  note  tainted  with  usury 
is  thereby  annulled,  it  has  no  force  between  any  subsequent  par- 
tiea.(c)  And  if  the  paper  be  illegal  on  any  ground  which  makes 
it  null  and  void  as  between  the  original  parties,  it  is  equally  void 
in  tlie  hands  of  sutisequent  parties. ((Q  A.  distinction  may  per- 
haps be  taken  between  uotes  obtained  by  fraud  and  those  ob- 
tained by  force  or  duress.  In  the  former  case,  we  should  say 
that  the  defrauded  party  would  generally  be  liable  to  a  bona  fide 
holder.  But  a  note  or  bill  obtained  by  duress  might  not  be  avail- 
able in  any  hands  against  the  party  so  compelled  ;  and  if  the  note 
were  a  good  note,  and  a  subsequent  party  indorsed  it  by  duress, 
ho  would  not  be  bound  to  any  one ;  but  a  subsequent  indorsee, 
who  indorsed  it  over  for  value,  would  be  bound  to  his  own  in- 
dorsee, or  to  those  deriving  title  from  liim.  But  we  are  not  aware 
that  this  question  has  been  determined  by  authority.(e) 

In  the  nest  place,  a  bona  Jide  holder  is  not  protected  against 
the  defence  of  incapacity,  if  that  be  complete,  however  it  be 
created.     Thus  an  infant,(/)  or  married  woman,(g-)   or  luna< 

(a)  H&ilOT  i>.  Millsr,  4  T.  R.  3!0  :  WoodironJi  v.  Bank  of  America,  19  Johm.  391  ; 
dale  V.  Small,  IT  Wend.  23S ;  Ntzro  c.  Fuller,  24  Wend.  374 ;  Bruce  v.  Weatcott, 
a  Barb.  374.     See  Lifile  ti.  Rogen,  18  B.Man.  &3S  ;  Bampaw  ».  Timms,  3  Snced,  4S9. 

(£)  Al  where  &  blank  u  carelessly  left.  See  tapra,  pp.  109  - 113,  115;  Isnard  ft 
Torres,  10  La.  Ann.  103. 

(e)  RaniBdeil  n.  Uorgnn,  IS  Wend.  574;  Kenlgen  v.  Parki,  S  Sandf.  60;  Clark  p. 
LoomU,  5  nner,  466-  In  Hall  v.  Wilson,  IB  Barb.  .'MS,  it  was  held  that  llie  dismnnt 
or  porchaae  of  a  stolen  note  at  a  greater  disconnt  than  the  legal  rate  renders  (be  lran>- 
■crion  osarioos  and  the  note  void,  notwilhstanding  the  tnnsaction  is  in  fuim  a  pnrchaia 
of  the  note  of  a  person  other  than  the  maker,  who  repnaenis  it  to  be  a  bnsiiteta  note 
and  valid.  The  note  ia  thi*  case  vas  for  S 130,  pajable  to  A  or  bcnrer.  It  was  stolen 
bj  a  laborer,  and  transferred  to  B  far  S  119,  who  transferred  it  before  matarilj  to  the' 
plaintiff.    BM,  that  the  plaintiff  coald  not  rceoier. 

(d)  See  tapra,  p.  214.    Weed  v.  Bond,  31  Ga.  I9S. 

(e)  In  Duncan  v.  Scott,  I  Camp.  100,  the  acUan  was  breogbt  bj  the  Indonea  of  a 
bill  aeHinst  the  drawer.  It  was  held,  that  if  it  appeared  that  tho  defendant  drew  with- 
ont  consideration  and  nnder  duress,  it  was  incnmbcnl  on  tho  plaintiff  to  prove  that  he 
gave  value  for  it,  although  it  was  indorsed  befbre  dne.  This  ease  ■eomB  to  place 
dnrcss  on  the  sama  footing  as  fraud,  in  which  case,  as  we  hBTS  teen,  a  Aona  fdt  bolder 

(/)  Seeni;ira,p.  67,  note/;  p.  69,  note  t. 

(j)  8m  wpiA,  p.  ;b. 
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tic,(A)  or  spendthrift  under  ^&rdiauship,  would  not  be  held  by 
bis  signature,  to  &nj  pereon,  however  ianocentljr  he  became  the 
holder. 

The  same  rule  must  apply  to  the  case  of  a  supposed  agency, 
without  any  real  or  sufficient  authority.  For  if  A.  signs  paper  as 
the  agent  of  B,  B  does  not  sign  it,  nor  can  he  be  affected  with 
any  of  the  liabilities  of  signature,  unless  A.  was  bis  agent,  cither 
on  the  ground  that  lie  had  actual  authority  from  B,  or  that  B, 
withoat  giving  this  authority,  bad  so  spoken  or  acted  as  to  justify 
tiie  bolder,  or  some  one  from  whom  he  derives  title,  in  the  belief 
that  B  had  given  A  this  authority.  For,  as  we  bave  already  seen, 
A  would  be  equally  the  ^eat  of  B  in  law,  on  either  of  these 
grounds,  (i) 

Either  of  these  incapacities,  or  indeed  any  other,  may  operate 
against  the  clum  of  the  holder  in  either  of  two  ways.  If  the 
incapacity  attended  the  making  of  the  note,  then  the  infant,  or 
lunatic,  or  married  person,  or  person  under  guardianship,  or  un- 
autliorizing  principal,  will  not  be  held ;  but  subsequent  parties 
who  are  not  incapacitated  may  be  held  to  a  bona  fide  indorsee 
who  is  subsequent  to  tbem.(^')  On  the  other  hand,  if  the  paper 
is  free  from  all  objection  of  this  kind  until  the  last  indorsement, 
and  that  is  tainted  by  any  such  incapacity,  the  bolder  acquires  no 
l^;al  title,  and  no  rights  to  the  paper  or  against  any  parties  upon 
the  paper. 

Iliere  is  another  broad  distinction  in  respect  to  tlie  rights  of 
the  bona  fide  taker,  which  should  be  distinctly  apprehended.  It 
is  this.  He  receives  at  his  own  peril  all  negotiable  paper  wbicli 
is  assigned  to  him  by  written  transfer,  and  cannot  be  assigned  to 
him  by  delivery  only.  Whereas  he  is  generally  protected  as  the 
holder  of  paper  transferable  by  delivery.  Thus,  one  steals  or 
finds  a  note  negotiable  by  indorsement,  and  forges  tlie  indorse- 
ment ;  now  the  holder  by  this  title  can  make  no  claim  i^inst  any 
one,  because  the  written  transfer  confers  no  title  upon  him.  And 
this  is  true  if  the  finder  or  thief  happened  to  have  the  same  name 

(A)  See  mprn,  p.  ISO,  DOM  p. 

'l)  S«e  Weatbered  e.  Smith,  S  Tcau,  631 ;  and  nipni,  pp.  IIS  "  ISO. 

<j')  Id  Erwia  v.  Dowd*,  IS  N.  T.  SIS,  a  note  yn»  made  b;  two  auurled  women,  sod 
mdoned  bj  tiie  defendant  for  their  accommodadoD.  It  wag  held  Uiat  the  deftDdaDt 
wai  liable  to  a  hona  fida  holder,  although  he  knew  at  the  lime  that  the  maken  weie 
«anied  women. 

VOL.  1.  M 
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with  the  previous  payea  or  indorsee,  and  therefore  wrote  his  own 
uame  upon  the  paper,  because  the  question  always  is.  Had  the 
iudorser  the  legal  power  and  riglit  to  transfer  the  paper  by  his 
indorsement  ?  for  if  not,  the  holder  derives  no  title  from  his  in- 
dorsement. 

It  may  be  well  to  remark,  that  although  negotiable  paper  pay- 
able to  order  is  not  trausferable  by  delivery  only,  but  becomes 
80  transferable  by  an  indorsement  payable  to  bearer,  or  by  an 
indorsement  in  blank,  yet  a  bona  jidx  holder  of  such  paper  by 
delivery  only  is  protected  against  everything  subsequent  to  the 
delivery  of  the  paper,  if  it  is  afterwards  indorsed  to  him,  the  in- 
dorsement relating  back  to  the  time  of  delivery,  as  to  any  equity 
outside  of  the  note  itself.  (A") 

But  if  the  paper  is  originally  made  negotiable  by  delivery,  or 
becomes  so  by  indorsement  in  blank,  then  it  is  in  the  power  of 
any  party,  however  wrongful  his  possession,  to  do  all  that  is  ne* 
ceseary  to  transfer  the  property ;  for  delivery  is  of  itself  suffi- 
cient. Hence  the  holder  t^es  now  only  the  risk  of  his  own  hon< 
esty;  for  although  his  transferrer  had  himself  only  possession, 
and  would  have  made  no  title  whatever  as  against  any  prior 
party,  the  paper  is  nevertheless  so  far  like  money  in  his  hands, 
that  his  innocent  transferee  for  value  acquires  full  property  in  it, 
and  all  the  rights  incidental  to  this  property.(/) 

If  A  holds  paper  indorsed  to  him,  and  B  steals  or  finds  it  and 
forges  A's  indorsement  to  himself,  and  then  indorses  It  for  value 
to  C,  G  to  D,  D  to  E,  £c.,  each  of  these  parties  has  a  valid  claim 
on  B,  and  on  all  prior  parties  as  far  back  as  B ;  but  no  one  of 
them  has  any  claim  against  A,  the  original  owner,  or  any  party 
before  B.  The  true  owner  has  never  lost  his  property  in  the 
paper,  but  may  still  enforce  his  riglits  .under  it,  in  the  manner 
prescribed  for  a  lost  note,  against  all  who  were  parties  when  he 
lost  it.(7n) 

It  should  be  added,  that  if  paper  properly  assignable  only  by 
indorsement  be  delivered  without  indorsement,  the  transferee 
has  but  an  equitable  title.  He  may  have,  however,  a  right  to  a 
legal  title,  and  therefore  to  an  indorsement,  if  this  be  necessary 

(k\  Ranger  n.  Cirj,  I  Met.  3B9.  The  coort  appear  to  limit  tbe  rale  10  the  om  <t 
•n  equit;  onUide  of  the  note  itself. 

(J)  Camih  D.  TliotnpMni,  16  B.  Mod.  &7S. 
(n)  Sea  mtpra. 
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to  make  his  title  legal ;  and  a  court  of  equity  Totild  compel  such 
indorsement.  And  we  slioiUd  saj  that  the  indorsee  would  then 
have  the  same  rights  and  the  eame  protection  as  if  the  indorse- 
ment had  been  made  at  the  time  of  the  assignment ;  because  it 
would  relate  back  to  tliat  time,  as  it  is  given  now  onl;  because  it 
ought  to  have  been  given  then.  The  absence  of  indorsement  is 
a  merely  technical  objection ;  for  the  actual  transfer  for  value 
passes  the  property  in  tlie  paper  substantiallj,  and  the  indorse- 
ment is  needed  only  to  make  Uiat  transfer  formal,  (n) 

It  will  follow  from  what  has  been  already  said,  tfiat  if  a  bona 
fide  holder  has  acquired  a  perfect  legal  title,  and  the  instrument 
is  not  made  void  by  statute,  and  the  parties  to  it  are  ander  no 
personal  disability,  he  holds  the  paper  aabject  to  very  few,  and 
we  might  almost  say  to  no  defences  whatever.  Thus,  it  is  no 
sufficient  defence  against  him,  that  there  was  no  original  con- 
sideration ;  (o)  or  that  the  consideration  has  failed ;  (;>)  or  that 
the  cousideratiou  was  illegal,  as  where  Hoa  note  was  given  for 
liquors  sold  contrary  to  law  ;  {q)  or  ou  au  agreement  not  to  fur- 
ther prosecute  the  maker  on  a  complaint  for  adultery  with  the 
wife  of  the  payee ;  (*■)  or  for  procuring  the  legislature  to  pardon 
a  convict ;  (s)  or  that  the  note  was  given  as  an  escrow ;  {t)  or  that 
(he  indorsement  grew  out  of  an  illegal  transaction,  or  was  ob- 
tuued  by  fraud ;  (u)  or  that  the  note  was  obtained  by  fraud  or 


(*)  8«e  mjira,  note  k. 

(o)  8««  p.  186,  note  /;  Uortln  e.  Hamilton,  G  Huring.  Del.  914. 

(p)  See  p.  I8S,  note  ;. 

(f )  Moat  nX  the  BtMniea  igaiQat  Mlliag  liqnore  proTldg  that  the  note  ebatl  be  roid 
between  the  original  parties,  bnt  valid  in  the  banda  of  a  \ioiiajiix  holder  withont  notice 
The  MaaaadinaettB  act  proridea  that  sach  notes  "  aball  be  Toid  againat  ftll  peraont 
boldiog  the  aame  with  notice  of  inch  illegal  conaideration,  either  direct  or  implied  bj 
law."  Under  thia  atalnte  it  hoa  been  hold  that,  if  the  defendant  ghow*  that  a  note  wa« 
gircn  for  Uqnor,  the  plaintiflf  mnat  prove  that  he  took  it  without  notice.  Holden  v. 
Coegrove,  Snifblk,  Nor.  IgSS;  SiBtermans  n.  Keld,  Bristol,  Oct.  laSS  ;  Barnard  o. 
Flint,  Berkshire,  I8S0.  And  aee  Paeon  it.  Coit,  S  Mich,  005;  Wjat  c,  Campbell, 
Hoodj  &  M.  SO.  See  also,  generally.  Doe  s.  Bamhani,  11  Foster,  436 ;  Johnson  ti. 
Medcer,  )  Wi«.  4SS;  Norris  v.  Langle;,  IS  }I.  H.  433. 

(r)  Clark  v.  Bicker,  14  N.  H.  44. 

j()  Meadow  v.  Bird,  sa  Ga.  a4S. 

(()  Vallett  r.  Parker,  a  Wend.  BIS. 

(v)  Hmnphrer  e.  Clark,  ST  Conn.  3S1.  Bo,  If  a  part;  maket  or  Indonea  a  note,  for 
the  porpose  of  iM  being  oaed  in  a  particular  way,  he  takes  the  risk  of  ila  being  lued  in 
■  diflkrent  way,  and  cannot  refose  to  pay  it  to  any  bonajuk  holder  into  whoee  hands  it 
naj  coma.    SweatMr  ■.  Prenoa,  8  Cnsh.  909, 813. 
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Stolen  ;  (v)  or  that  it  bae  been  already  p&ii  to  tbe  original  payee, 
or  to  Eome  juEt  holder ;  (tf)  or  that  the  instrument  was  delivered 
to  the  payee  in  blank,  with  autliority  to  Insert  a  certain  sum,  and 
that  be  has  inserted  a  much  larger  eum.(a:)  In  all  of  these  cases, 
the  courts  will  afford  no  remedy  to  the  payee,  or  to  any  subse- 
quent party  chai^able  with  notice  or  knowledge  of  the  defence ; 
but  the  paper  is  not  absolutely  void,  and  the  bona  fide  holder  is 
protected  t^^funst  all  these  defences. 

(v)  Oonld  s.  S^iee,  S  Dner,  S60 ;  Fowen  o.  Ball,  87  Vt.  «es :  Hnmpbraf  v.  Cluk, 
tl  Coon.  381 ;  Eellj  b.  Smith,  1  Uet  E7.  313 ;  Peacock  v.  Khoda,  1  Dong.  039. 

(w)  See  tupm,  p.  230,  noU  w ;  Gruwold  n.  Davis,  3 1  Vt.  39a 

(z)  See  Fatnam  e>.  SnllWan,  4  Maas.  45  ;  Grigga  d.  "Syn,  31  Barb.  100,  afflmed. 
Tan  Dnier  v  Howe,  31  N.  T.  Ml ;  and  npm,  p.  1  IS. 
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CHAPTER    IX. 

ACCEPTANCE. 

AjGCEPTANCB  may  be  defined  to  be  an  agreement  to  comply  witli 
the  request  contained  in  a  bill  of  ezohange.(y)  It  may  be  ex- 
press or  implied ;  Terbal  or  written ;  prior  to  drawing  the  bill ; 
before  or  after  maturity ;  absolute,  qualified,  or  couditioual ;  by 
all  the  drawees,  by  a  part  of  them,  or  by  one  who  is  not  a  drawee, 
if  he  accepts  for  t^e  honor  of  tlie  drawer  or  any  indorser.  The 
acceptance  is  complete  when  in  exact  conformity  with  the  tenor 
of  the  bill ;  qualified,  when  it  is  an  ^reement  to  pay  tiie  bill,  but 
at  a  different  time,  place,  or  iu  a  diflerent  manner  from  the  tenor 
thereof;  conditional,  when  the  obligaUon  of  payment  b  to  cont 
mence  on  the  happening  of  some  event  or  circumstance.  We 
will  first  consider  what  constitutes  acceptance. 

SECTION   I. 

WHAT    CONSTITUTES   ACCEPTANCB. 

The  usual  manner  of  accepting  is  for  the  drawee  to  write 
across  the  face  of  the  bill,  frequently  in  red  ink,  the  word  ".Ac- 

(y)  "  An  scceptinca  u  an  mgagamenc  to  pay  a  UU  according  to  the  tenor  of  tbe 
■cceptanco."  Bayley,  c.  6,  {  \i  Ejd,  c.  6  ;  Edwards,  p.  40S.  "  Tha  act  by  whtdi  the 
drama  eTincea  Ui  conunt  to  oompl;  with,  and  be  bound  hj,  the  reqoeat  oontained  in 
tbe  bill  of  exclifulge  dineled  to  him,  or,  io  ottier  words,  it  ii  an  agreement  to  pay  the 
lull  when  doe."  Chluy,  p.  !80.  "  An  auent  and  agreenient  lo  comply  with  the  i«- 
qoeH  and  order  contained  in  the  Mil,  or,  in  other  words,  it  it  an  auent  and  agreement 
to  paj  the  bill,  according  to  the  tenor  of  the  acceptance,  when  due."  Story,  }  SSS. 
"  Ad  engagement  to  pay  the  bill  when  dae."  Laipraiet,  J.,  Ctarke  n.  Cock,  4  East,  67, 
73.  "  An  engagement  of  the  one  pai^  acceding  to  the  propoiitioQ  of  the  other." 
BagUg,  J,,  Jenne  ir.  Ward,  1  B.  &  Aid.  693,  659.  "  An  ent'ogement  by  the  drawee  to 
pay  the  bill  when  doe  in  money."  Bylet,  p.  14S.  The  objectiona  to  thu  iMt  deSni- 
Son  are,  that  an  acceptance  may  be  by  a  penon  other  than  the  diawee,  ai  in  the  owe 
of  an  acceptor  fiir  honor ;  that  tbe  irordi  "  wb«n  dDe''aie  hanlly  con«ct,aa  an  accept- 
ance after  matnrity  ii  valid;  and  that  "in  money"  ia  anrploaage,  because,  a  bill  of 
exchange  being  a  written  onlor  for  tha  payment  of  money,  an  engagement  to  pay  the 
UU  mast  be  lo  pay  in  mom^,  tat  a  bill  not  payable  in  oMney  ia  not  a  bill  of  exchange. 
34* 
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cepted,"  and  dgn  his  name  to  tliis.  It  is  cQrtmiily  sufficient  if 
stamped  or  printed  on  tbe  bill,{2)  and  probably  eufiicieat  if  writ- 
ten in  pencil. (a)  Tlie  date  is  immaterial,  unless  the  bill  is  paya- 
ble so  many  days  after  sight,  of  after  aoceptance ;  in  that  case  it 
usually  is,  and  always  should  be,  added ;  but  if  not  added,  the 
actual  date  may  be  shown  by  evidence ;  and  will  then  have  the 
same  effect  as  if  it  Were  written. (6)  No  special  form  or  manner 
or  words  of  acceptance  are  necessary ;  (c)  nor  is  the  signature  of 
the  drawee  essential,  although  usual  and  proper.((2)  The  rule 
seems  to  be,  as  drawn  from  the  authorities  and  the  reason  of  tlie 
case,  that  if  a  bill  is  presented  to  a  drawee  for  the  purpose  of 
obt^ning  his  acceptance,  and  he  does  anything  to  or  with  it 
which  does  not  distinctly  indicate  that  he  will  not  accept  it, 
be  is  held  as  an  acceptor ;  for  he  has  the  power,  and  it  is  his 
duty,  to  put  this  question  beyond  all  possibility  of  doubt.(e) 
Thus  "  Accepted,"  without  a  8ignature,{/)  or  even  "  Pre- 
sented,"(g-)  or  "flonored,"(A)  or  "I  will  pay  the  bill,"(t)  or 


In  Pmit  tt.  Benson,  Comb.  45S,  it  is  eunmed  tbat  kn  accepuaee  payable  half  in  mone; 
and  balf  in  bills  il  lalid  ai  to  the  part  payable  in  money,  and  not  a*  to  the  part  pajtr 
ble  in  bills.  An  acceptance  miuc  be  to  pay  in  money;  nn  acceptance  to  pay  by  another 
bill  is  no  acceptance.  RdbscII  v.  Phillips,  14  Q.  B.  SSI.  An  acceptance  it  not  a 
collateral  promise  to  pay  the  debt  of  another  within  the  Btatnie  of  ftanda.  lUborB  b. 
Peyton,  S  Wheat.  3S5 ;  Fisher  i-.  Beckwiih,  19  Vt.  SI.  See  Storer  v.  Logan,  S  Maaa 
6B,  60. 

(t)  See  Schneider  d.  Norris,  2  Maole  &  S.  286. 

(a)  Siipra,  p.  31,  note  jr. 

(6)  Rennor  r.  Creditors,  30  Mart  La.  36,  1  La.  13a  See  Glossop  o.  Jacob,  4 
Camp.  217. 

{e)  Spear  d.  Pratt,  9  Hill,  !iB2,  -where  tbe  tignatnre  of  the  dmiree  across  the  face  of 
the  bill  was  held  a  valid  acceptance,  eren  onder  the  statute  requiring  acceptances  to  he 
in  writing  and  signed. 

((/)  Phillips  s.  Frost,  39  Maine,  T7 ;  Dafanr  e.  Oxenden,  I  Moody  &  R.  90.  In  M» 
case  It  was  Icli  to  the  jury  to  decide  irhether  the  acceptance  was  complete,  and  ttiey 
decided  that  it  was. 

(e)  See  Ctwwn,  J.,  Spear  o.  Pntt,  2  Hill,  M9 ;  Harrey  r.  Martin,  I  Camp.  433,  uoti ; 
Jenne  v.  Ward,  3  Stark.  336. 

(/)  See  lupra,  note  if. 

(^)  Boll,  C.  J.,  Anonymous,  Comb.  401. 

(A)  Story  OD  Bills,  {  949. 

(0  Ward  ti.  Allen,  2  Met.  S3  ;  Lord  Elltnbmmgh,  C.  J.,  Wynne  v.  Baikea,  9  East, 
SI4;  Leacb  r.  Bnchvian,4  E^p.sse.  In  Edson  r.  Faller,9  Foster,  lS3,aparol  prom- 
In  "to  settle"  a  note  wai  held  a  Talid  acceptance  of  an  order  indorsed  upon  it  for  the 
amount  dtie.  So  where  the  cashier  of  a  bank  prxinoanced  a  check  drawn  upon  it 
"good,"  Barnet  v.  Snvlth,  10  Foster,  SS6.  Whore  tlie  drawee  wrote  on  tlie  back  of  ■ 
bill,  "  1  wili  see  the  within  paid  eTentaaUy,"  and  tigned  i^  it  was  held  a  nlid  acrept 
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"  Seen,"(_;)  or  the  day  and  month  when  preBented,(A:)  or  a  written 
direction  by  the  drawee  to  some  other  person  to  pay  the  bill,(^)  or 
the  mere  signature  of  the  diawee,(>n)  liare  beeu  held  equivaleut  to 
an  acceptance.  Probably  if  it  could  be  shown  by  evidence  that 
any  of  tliese  acts,  which  might  be  considered  ambiguous,  was  not 
intended  to  be  taken  as  an  acceptance,  and  in  fact  was  not  so 
taken,  and  that  there  was  no  fraudulent  design,  such  act  or  word 
would  not  bind  ae  an  acceptance.  It  has  indeed  beeu  said,  that 
*'  I  will  not  accept  this  bill,"  being  written  upon  it,  is,  by  the  at*- 
torn  of  merchants,  a  good  acceptance.  But  it  is  incredible  that 
such  a  mode  of  acceptance  should  ever  be  customary,  and  it  is 
difficult  to  matuttun  sucli  a  rule  of  law.  If  the  refuRal  were  fraud- 
ulent, and  intended  to  be  understood  as  an  affirmative  accept- 
ance, and  was,  in  fact,  so  understood,  there  would  undoubtedly 
be  some  adequate  remedy  against  the  perpetrator  of  tlie  fraud ; 
but  even  tlien  it  would  not  be  easy,  on  l^;al  principles,  to  make 
this  an  acceptance,  (n) 


Mice  binding  fortbvith.  Bnumis  p.  Hendenou,  IS  B.  Hon.  fli.  Bm  kIm  infra,  SS  3, 3. 
A  iMIement  by  Lhe  drawee  of  a  bill  to  ft  thinj  party,  not  privy  to  tho  bill,  nor  in  agent 
otmj  one  interested  in  it,  that  ho  "  mnat  pay,"  or  "  woald  hiTS  to  pay  "  ii,  ia  not  an 
acceptance,  nor  admiuible  alona  at  eWdenee  fVom  wbich  a  jury  may  find  an  acceptance. 
Uartin  o.  Bacon,  4  Conat  R  133.  A  bill  had  been  left  witli  the  drawee  Tor  accept- 
ance. The  drawee  sabteqaontly  retamed  it  to  the  holder's  clerk,  saying,  "  There  it 
yonr  bill ;  it  i>  al]  right "  Htid  by  Lort  Kmi/oii  a«  eridence  of  acceptance.  Powell  v. 
Jones,  I  Esp.  IT.  It  has  been  said,  that  whether  tbere  has  been  an  acceptance  or  not 
ii  a  qaealion  of  law  opon  the  facti  found.  Bsmet  d.  Smith,  10  Foster,  SS6  ;  Edson  v. 
Fnller,  3  id.  183 ;  Spront  v.  Matthews,  I  T.  B.  IBS.  If  the  drawee  ssys  he  cannot 
accept  nntil  further  directions  (torn  A,  and  A  afterwards  desires  him  to  accept  and 
draw  npon  B  for  the  amonnt,  the  mere  drawing  npon  B  is  not  an  acceptance  nntil  the 
bill  ia  accepted  by  B.    Smith  v.  Niisen,  I  T.  R.  SG9. 

(j)  foiXimin,  J.,  Bantct  v.  Smith,  10  Foster.  S96 ;  Coieei,  J.,  Spear  v.  Pratt,  S  Hill,  5BS. 

(k)  iM,C.  J.,  Anonymous, Comh.  401.  In  Powell  ir.  Honnier,  1  Atlt.  ell,  the  defend- 
ant received  die  bill  before  it  was  doe,  kept  it  ten  days,  entered  it  in  his  bill-book  under 
a  particnlar  number,  marking  that  number  and  a  date  upon  the  bill,  and  wrote  to  the 
dmwoT  that  the  bill  "  should  be  duly  honored  and  placed  to  his  debt."  Lord  Bard- 
taicke  observed  :  '  Now  it  has  been  said  to  be  tho  cnstom  of  merchants,  that,  if  a  man 
nilderwrites  anything,  let  it  be  what  it  will,  it  amonnts  to  an  acceptance  ;  bnt  if  there 
was  no  more  than  this  in  the  case,  I  should  think  it  of  little  Biail  to  chat^  ibe  defend- 
ant"   The  letter  was,  however,  beld  to  amonnt  to  an  acceptance. 

(t)  Moor  V.  Wilhy,  Bnller,  N.  P.  370. 

(n)  Spew  D.  Pratt,  S  Hill,  BSa. 

n)  Lamley  v.  Palmer,  Cas.  Temp.  Hardw.,  London  ed.,  74.  Bat  in  Bayley  on  Bills, 
164.  note  (3d  Am.  ed.),  it  is  added:  "But  by  Lord  Mainfidd,  in  Peach  «.  Kay,  in  sit- 
tings after  Trinity  term,  ITB1 , '  it  was  held  by  all  the  judges,  that  an  express  refusal  to 
accept,  written  on  tbe  bill,  where  the  drawee  apprised  the  pai^  who  took  it  away  what 


;vGoo»^lc 


.  :!84  K0TE3  AND  BILLS.  [CH.  IX, 

That  a  drawee  may  refiiBs  acceptance  is  oertain ;  and  billfi  are 
every  day  protested  ia  all  commercial  cities  for  non-acceptance. 
But  it  would  seem  that  the  proper  and  only  safe  way  of  non- 
accepting  is  to  make  a  positive  refusal  iu  words,  but  without  writ- 
ing.  Even  if  a  drawee  Mlently  detains  a  bill  for  a  considerable 
time,  it  b&i  been  said  that  this  act  might  be  regarded  as  an  ac- 
ceptance. We  think,  however,  both  ou  authority  and  on  reason, 
that  mere  letention  or  delay  should  not,  of  itself  and  alone,  be 
considered  as  the  equivalent  of  acceptance ;  but  that  ajiy  unrea- 
sonable delay  which  caused  injury  to  the  holder  witliout  his  fault, 
or  which,  from  the  circumstances,  justified  the  holder  in  believ- 
ing tliat  the  bill  was  accepted,  would  bind  the  drawee  as  by  an 
acceptance.  (0}  We  should  say  that  some  duty  lay  upon  the 
holder  to  inquire  after  his  bill,  and  know  why  it  was  silently  de- 
tained ;  and  tlie  cases  sometimes  indicate  thiE.(7>)  And  it  has 
been  lield  that  the  destruction  of  a  bill  by  the  drawee,  when  the 
bill  was  left  for  acceptance,  bound  him  as  an  acceptor ;  (q)  but 


Im  b(4  written,  wu  no  accepMnee;  but  if  tlie  drawee  had  intended  Itai  a  mrpriaa  upon 
■he  panj,  and  to  make  him  conaider  it  as  an  acceptuce,  tbej  aeemed  10  think  il  might 
have  been  otherwiM.' "    See  ivpra,  p,  S6,  note  h. 

(0)  In  Harvey  «.  Martin,  1  Camp.  425,  note,  the  drawer  sent  a  bill  to  the  drawee, 
r«qiiB(ting  him  to  accept  and  wnd  it  10  the  pUiniifT,  the  paTce.  Two  weeki  afler, 
the  drawer,  leaniinf  that  the  bill  had  DM  been  received  bj  the  payae,  wrote  asking 
him  again  to  accept  and  lend  the  bill,  aaying  that  detention  would  be  considered  aa 
equiraleat  to  acoeptance,  bat  that  the  payee  would  not  give  oedit  till  the  bill  wai 
reonved.  After  aome  lime  the  drawee  informed  the  drawer  that  he  had  intended  to 
pa;  it,  but  now  refnaed,  at  be  had  no  fundi  of  the  drawer  in  hii  bands.  The  repoita 
of  IhiB  case  are  somewhat  conSicting  and  ansaliabctorT,  bat  it  Beema  that  detention 
alone  would  bare  been  deemed  sufficient.  See  Jeuna  v.  Ward,  3  SuHc.  326,  note, 
1  B.  &  Aid.  653.  The  length  of  time  during  which  a  bill  may  be  retained  without  any 
presnmpiioQ  of  acccptanre  may  be  controlled  by  the  naage  of  trade.  See  Femandey 
*.  Glynn,  1  Cunp.  436,  note  ;  Mason  d.  BariT,  3  B.  &  Aid.  36.  AtbuU.  C.  J.  Mid.  that 
the  doctrine  that  detention  for  an  unreasonable  time  amounts  to  acceptance  ''  is  not 
lopported  by  the  aaihorily  of  any  decided  case,  for  the  cases  have  all  been  decided 
upon  vei7  apedal  circunutancei."  See  also  Clavey  v.  Dolbin.  Cas  Temp.  Hardw, 
Uahlin  ed.,  SG4,  and  tupra,  p,  371,  n.  oo.  In  Kocb  b.  Howell,  6  Watia  and  S.  350, 
it  was  contended  tliat  the  retention  of  an  order  by  the  drawee  until  the  trial,  without 
informing  the  payee  of  any  determination  to  accept,  amoonted  to  an  aoceptance  at  law. 
But  the  court  held  otherwise,  and  that  it  was  a  question  for  tbe  jury  to  consider.  In 
aome  SUtea  there  are  statutory  provisions  on  tbia  subjecL     See  i^fl-a,  p.  285,  note  H. 

(p)  Jeune  v.  Ward,  I  B.  &  Aid.  653,  699,  per  Bayley,  J. 

[q)  Jenne  t.  Ward,  2  Stark.  326.  In  this  case  the  payee  of  a  bill  presented  it  for 
acceptance,  but  the  drawee  refnsed.  The  bill  was  however  left  with  him.  The  payee 
afterwards  took  further  steps  towards  obtaining  the  money  by  negotiation,  and  finally 
the  drawee  destroyed  the  hill,  having  retained  it  in  his  hands  for  more  than  a  month. 


jvGooi^lc 


Ca.  IX.]  WHAT   CONSTITUTES  ACCEPTANCE.  285 

there  seeme  no  necessity  for  aucb  au  eztraordinaiy  coostructioD, 
for  other  and  more  appropriate  forms  of  action  would  afford  aa 
complete  a  remedy  for  the  wrong  done.  If,  after  a  positive  re- 
fusal to  accept,  the  holder  leaves  tlie  bill  with  the  drawee,  neither 
bis  retaining  it,  nor,  it  is  said,  his  destruction  of  it,  will  amount 
to  au  acceptance. (r)  It  seems  now  to  be  settled  on  authority, 
aud  perhaps  for  sufficient  reason,  that  an  acceptance  need  not  be 
in  writiug,(5)  or,  if  in  writing,  need  not  be  on  the  bill  it£elf,(l) 
except  where  this  is  required  by  statutory  provisions,  as  stated  in 
our  notes.{u)     Words,  however,  which  are  to  have  tliie  effect,  if 

Lord  ElUtiborvuglt  raled  It  Kisi  Frina  thai  the  deatmcdon  of  the  bill,  under  the  cir- 
conutancei,  wu  eqnivBlent  to  ui  Bcceptanea,  and  a  verdict  waa  rendered  against  the 
draii'ee.  The  verdict  yita  aftcnrardi  eet  nsiilo  b;  ilia  Court  of  King'a  Bench,  Lord 
EUailonmgk  dUsenting,  1  B.  &  Aid.  6S3.  Lord  EUenhomigh,  in  his  opinion  on  the 
motion  to  aet  a^e  the  verdict,  aeemi  to  lay  more  streaa  on  the  drcnmstanrea,  aiide 
from  the  deatmctioa  of  the  bill,  than  in  liia  opinion  M  Ni^  Prina,  and  he  obgeiTea : 
"  If  indeed  the  bill  had  not  origtnollj  been  iefl  (br  acceptance,  the  whole  caae  would 
eertainl;  fall  lo  the  groand.  Bat  I  think  it  clearly  appears  rmm  the  evidence,  that  it 
waa  BO  left,  and  the  defendant,  not  h&ving  in  a  reasonable  time  notiRcd  his  rornsnl  to 
accept,  arid  having  oltimately  destroyed  the  bill,  mnal,  aa  it  aeema  lo  me,  be  held  liatJo 
for  it  a*  the  acceptor."  Bnt  the  other  jadgoa  doubted  whether  the  bill  was  left  for  aC' 
ceplance,  and  declined  to  decide  the  queation  as  prcaenlcd  by  Lord  EUtnboraagh. 
There  is  mncb  difficolty  in  ascertaining  from  the  raporta  of  thia  caae  what  were  the 
raal  facta  opon  which  the  opinions  of  the  court  were  based ;  and  intimationi  are  given 
of  a  diapoaitioti  to  limit  the  doctrine  of  conatmctive  acceplancea,  and  even  of  r^r«t 
that  it  bad  been  carried  ao  far.  AbbMi,  J.  remarked :  "  I  look  with  the  greatest  anxiety 
at  these  casea  of  coiMtruclive  acceptsnce,  for  every  dcciaion  of  that  kind  introdnccs  an- 
eertainty  upon  a  aubject  where  the  public  interest  rcquirca  that  the  gieateat  certainty 
should  prevail.  If  Indeed  it  were  m  iategra,  it  would  be  moat  dcwrable  that  the  liabil- 
i^  of  the  acceptor  ahonid  he  eonHned  to  the  case  of  an  actual  tcceptance  on  the  fitce 
of  the  bill.  I  own,  I  wish  the  rule  had  been  so  laid  down  originally."  So  Lawrtnce 
J.,  Clarke  s.  Cock,  4  Eoat,  ST  j  Lord  Kmi/m,  C.  J.,  Johnson  v.  Callings,  1  1i:ast,  9B. 
Thia  Bulgect  has  been  regulated  by  statute  in  many  States,  as  will  appear  hcreaAcr. 

(r)  Thia  seems  to  have  been  conceded  by  the  whole  court  in  Jcune  v.  Ward,  1  B  & 
Aid.  653. 

(a)  Lumley  v.  Palmer,  Caa.  Temp,  Eardw.,  London  ed.,  74,  9  Stro.  1000 ;  Julian, 
o.  Shobrooke,  a  WilB.  9  i  Miln  r.  Preat,  Holt,  N  P,  181,  *  Camp.  393  ;  Faiilce  e.  Her- 
ring, 3  Bing.  625,  11  J.  B.Moore,  S30 ;  Sproat  n.  Malthcwa,  1  T.  R.  tS3;  Walker  v. 
Lidc,  1  Rich.  349  ;  Fisher  e.  Beekwiih,  19  Vl.  31  ;  Ward  v.  Allen,  2  Mel.  53 ;  Gmni 
B.  Shaw,  16  Ma£«.34t  ;  Edaon  v.  Fuller,  S  Foalor,  IB3;  Bamct  v.  Smith.  lOid.  aS6; 
Leonard  D.  Maaon,  1  Wend.  533;  Ontario  Bank  u  Worthington,  IS  Wend.  593; 
Wiliiamar  Winans,  S  Green,  N.  J,  339.  But  see  Bank  of  Ireland  s.  Archer,  II  M.  & 
W.  3B3,  in  which  the  accuracy  of  the  report  of  Miln  n.  Prest,  aa  given  in  Holt,  N.  P. 
lei,  is  doubted. 

(f)  Billing  V  Deraux,  3  Man.  £  O.  565  ;  Hatcher  v.  Stalworth,  35  Misais.  3T6. 

(■)  In  Alabama,  an  acceptance  most  be  in  writing,  and  aifpied  bj  the  acceptor  or  his 
•gent,  Code,  1S5S,  t  im;  «o  in  California,  Comp.  L.  18S3,  c.  ST,  ^t  8,  T  ;  in  Ui» 
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only  spoken,  should  be  clear  and  explicit ;  (v)  and  if  written,  but 
not  on  the  bill,  the;  ehould  be  similar  words,  and  should  be  writ- 
ten on  some  paper  which  distinctlj  relates  to  the  bill.  For  this 
purpose  a  receipt,  memorandum,  or  letter  might  suffice.(uf) 

To  all  this,  liowever,  there  is  one  important  exception.  If  tlie 
drawee  accepts  in  writing  on  the  bill,  he  is  held  without  any  ref- 
erence to  the  person  making  the  request.  But  if  the  acceptance 
is  only  in  words  spoken,  tliey  have  no  such  effect,  unless  spokeu 
to  one  then  having  an  interest  in  the  hill,  or  subsequently  ac- 
quiring an  interest  on  the  credit  and  influence  of  the  words  so 
spoken. (z)  If  the  words  are  written,  but  not  on  the  bill,  the 
rule  must  he  substantially  the  same ;  but  the  writer,  because  be 
has  given  permanence  and  transferableness  to  his  words,  might 
be  held  to  any  bona  fide  holder  of  the  bill  to  whom  they  were 
communicated.  Sometimes  the  course  of  dealing  lietween  the 
parties  has  an  important  effect.  Tims,  where  the  drawer  advised 
the  drawee  of  the  bill  by  letter,  and  the  drawee  replied  that 
"  the  bill  shall  have  attention,"  it  was  held  that  these  words  taken 
by  tliemselves  were  not  sufticiently  positive  and  unequivocal  to 
amount  to  actual  acceptance ;  but  that  if  it  could  be  shown  that 
8uch  words  were  used  for  that  purpose,  and  with  that  effect,  in 
dealings  between  the  parties,  then  they  might  be  regarded  as  an 
acceptance.  (7} 

We  shall  see  that  a  bill  must  he  presented  for  acceptance, 
under  penalty  of  certain  consequences ;  but  it  does  not  seem 
that  an  acceptance,  diEtinctly  made,  under  circumstances  indicat- 
ing that  the  drawee  knew  precisely  what  bill  he  was  accepting, 

Mari,  K.  8.  1839,  p.  97;  in  Wieconsin,  R.  S.  IBSa,  c.  SO,  t  Ti  and  in  Hew  Yorii,  R.  S. 
pt.  S,  ft  4,  tit.  2,  H  e,  7.  It  i»  enacted  also  in  the  Utter  Sum  and  in  California, 
that  if  dio  accepmnce  is  written  on  a  paper  othur  than  the  bill,  it  shall  not  bind  the  ac- 
ceptor, except  in  faror  of  a  porson  to  wbom  lach  acceptance  ihall  hare  been  shown, 
'and  who,  apon  the  faith  thereof,  Bhnll  hare  received  the  bill  for  a  valuable  ooruiden.- 
lion.    See  LufF  o.  Pope,  5  Hill,  413,  7  id,  577. 

In  England,  bj  StaL  1  and  2  Geo.  IV.  c  73,  an  acceptance  of  an  inlsnd  bill  moM 
be  in  writing,  on  the  bill  ilaelf,  or  on  a  part  of  it,  if  a  set  of  exchange.  This  Is  t»- 
enacted  and  extended  to  Ireland  bj  Stat.  S  G«o.  IV.  c.  34,  ^  B ;  >o  in  New  Bronswick, 
B.  8.  1654,  c.  116,14- 

(f)  ^'upra,  p.  282,  notai;  Bee*  v.  Warwick,  SB.  ft  Aid.  113. 

(it)  See  FiUacs  V.  Van  Hlerop,  9  Butt.  1 GS3 ;  Pierson  r.  Danlop,  Cowp.  STt  ;  Pow^ 
ell  e.  Monnier,  1  Atk.  Sll ;  Mnsoa  ■>.  Hani,  1  Doag.  297. 

{x)  See  Martin  D.  Bacon,  4  ConsL  B.  132. 

(y)  Bees  e  Warwick,  3  Stark.  411,  S  B.  &  Aid.  111.  Baa  Farke,  3.,  Fairin*  ■ 
Herring,  3  Bing.  631. 
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would  be  invalid,  merely  because  the  bill  was  not  actually  shown 
and  preaented.(2}  If  it  is  presented,  then  —  when  no  statute 
intervenes — the  general  rule  is,  that  any  conduct  of  the  drawee 
from  which  tlie  holder  is  justified  in  drawing  the  conclusiou  thai 
the  drawee  intended  to  accept  the  bill,  and  intended  to  be  so 
understood,  will  be  regarded  as  an  acceptance. 

On  this  ground  it  has  been  decided  that  a  letter  from  the 
drawee  to  the  drawer,  the  latter  being  dead  and  the  former  not 
knowing  this  fact,  might  be  treated  as  an  acceptance,  (a)  The 
death  of  tlie  drawer  is  no  objection  whatever  to  an  ordinary 
acceptance  by  the  drawee,  whether  with  or  without  knowle^e ; 
for  ^e  death  is  no  revocation  of  the  bill,  if  it  has  passed  into  the 
hands  of  a  holder  for  value.(A)    It  seems  that  bills  are  sometimes 


(z]  Fisher  v.  Beckwicli,  19  Vt.  31 .  See  Clarke  r.  Cock,  4  East,  ST  ;  Cox  b.  Cole- 
mtui,  Chittj  on  Bilis,  SSB, 

(a)  BUMiig  v.  DevBox,  3  Hwi.  &  Q.  565. 

(ft)  Cacta  I,  Fei^ioa,  IB  Silua.  EOG.  tn  tbia  case  the  dmwer,  •  maaier  of  ft  tmmI, 
hsTing  recvircd  goods  on  board,  drew  on  the  coniignee  for  the  nmonTit  of  tlie  freight 
to  becomo  due  on  the  completion  of  the  voyage,  in  favor  of  a  crediior.  The  maaler 
died,  Ilia  eatate  tieing  inaalvent.  The  conaigoee  accepted  the  draft  and  paid  the  bill 
with  kuowle^e  of  the  dravcr'a  death.  The  admiDiitrator  ined  the  coDiigoM  for  the 
Ereight  but  was  not  allowed  to  recover, 

Cbitty,  p.  SB!,  aajs :  "  It  should  seem  that  where  a  biil  has  been  drawn  in  payment 
of  a  debt  from  the  drawer  to  the  payee,  the  drawee  may  l^klly  accept  the  biil  a^r  no- 
tice of  the  death  of  the  drawer,  such  death  not  revoking  the  order  given  in  favor  of  a 
rcaa  fide  creditor."  And  on  p.  287  :  "  If  a  penon  draw  a  bill  of  exchange  on 
another,  and  deliver  it  to  the  payee  for  a  luffldent  consideration,  and  the  drawer  then  die, 
it  should  seem  that  this,  having  been  an  appropriation  of  a  particular  fund  for  the  benefit 
of  the  payee,  the  death  would  bo  no  rtvocalion  of  the  request  to  accept,  and  that  the 
drawee  may  accept  and  pay."  The  principal  anlhority  cited  ia  Tate  v.  Hilbert,  S  Ves.  Jr. 
Its  Sy^,  p,  I T,  says :  "It  seems  that  the  death  of  the  drawer  of  a  check  is  a  conn- 
unnand  of  ilie  banker's  anthoritj  to  pay  it.  Bnt  that  if  the  banker  do  pay  the  check  be- 
fore notice  of  the  death,  the  payment  is  good."  The  anlhority  cited  ii  also  Tate  t  Hil- 
bert. These  two  propositions  are  irreconcilable.  It  will  be  observed  that,  althongh  ia 
Cant  o.  Perkins,  2  Mass.  206,  the  draft  waa  drawn  ibr  the  whole  of  a  fund,  yet,  in  con- 
■idering  tbe  qaealioa  whether  the  draft  amounted  to  an  assignment,  the  court  Ihoaght  il 
nnnecessary  to  coniWer  whether  it  was  a  bill  of  exchange  or  not  The  question  as  to  how 
far  a  hill  of  exchan^  or  a  check  operates  as  an  assignment  is  considered  sabsequently. 
The  correct  doctrine,  it  will  be  seen,  is,  that  after  acceptance  the  hill  is  considered  as  an 
asaignnicnt.  Hence  the  question,  on  the  point  now  under  consideration,  is  whether  the 
deaih  of  the  drawer,  after  be  has  given  up  all  control  over  that  part  of  the  fund  in  tho 
hands  of  the  drawee  which  is  equal  to  the  amount  of  (he  bill,  can  have  any  elTect  on 
the  right  of  the  drawee  to  do  all  that  is  wanting  lo  make  the  bill  a  complete  assi^- 
■nent.  This  right  on  the  part  of  the  drawee  to  complete  the  assignment  would  seem  to 
be  a  privilege  of  his  own,  and  it  is  somewhat  difflcalt  to  see  how  the  death  of  the 
liswer  can  affbct  it    The  di«wer  has  given  the  holder  a  written  inetrameiit,  antborii- 
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drawn  directing  the  drawee  to  paj  "  without  acceptance."  Such 
nil  iiisti'umeDt  is  still  a  bill  of  exchaage,(c)  and  it  has  been  said 
tliat  these  words  merely  permit  the  holder  to  make  no  present- 
ment for  acceptance  until  the  bill  has  become  pa7able.((2)  It 
may  be,  however,  that  such  words  are  used  to  insure  the  holder 
against  any  ill  effect  of  want  of  presentment  for  acceptance.  It 
has  been  said,  also,  that  these  words  would  exempt  the  drawer 
from  liability  to  pay  merely  on  non-acceptance,  leaving  him  lia- 
ble, of  course,  on  non-payment. (e) 

There  is  a  class  of  cases  in  which  the  act  of  drawing  itself 
constitutes  acceptauce  ;  as  where  a  person  draws  a  bill  npon 
himself ;  (/)  or  does  not  address  it  to  any  one  ;  (g)  or  where  a 
partner  draws,  in  his  own  name,  upon  the  firm  of  which  he  is  a 
member  for  partnership  purposes  ;  (A)  or  where  a  bill  is  drawn 
by  an  officer  of  a  corporation,  legally  authomed  bo  to  do,  on  the 
corporation. (t)  Such  instruments  are,  however,  in  legal  effect 
promissory  notes. 

If  a  party  accepts  a  bill  in  which  no  drawee  is  named,  and 
there  is  nothing  in  the  bill  to  indicate  that  the  party  accepting 
is  not  the  drawee,  this  acceptance  operates,  generally  at  least, 
as  an  admission  by  him  that  he  is  the  drawee.  We  should  say 
that  the  bill  should  then  be  considered  complete,  and  be  be  held 

lag  die  Utter  to  ftppi;  to  the  dnmee  for  the  >Mig;nmeDt  of  certAin  flindt.  Tbe  holder, 
if  the  bill  WM  receired  for  a  sufficieat  cansideratioa,  has  an  intertat  in  thia  aathoritj, 
—  Dot  meraljin  the  proceed!  of  the  bill,  bnt  in  the  bill  itself  (lee  the  diatiaction 
taken  by  Manhail,  C.  J.,  in  Hunt  v.  Rooamanier,  B  Wbeat.  301 } ;  and  ths  rale  it,  that 
•n  aDthonlT  coupled  with  an  ictereat  Is  irrerocabla. 

(e)  And  may  be  so  deaciibed  in  an  indictment  for  torgtrj.  Qneen  e.  Kinnear,  S 
Hood;  &  R.  1  IT.  In  Miller  d.  Thonuoo,  3  Uan.  &  O.  S7&,  eock  an  inatniment  wm 
declared  on  a*  a  promiuorf  note ;  bat  in  that  eaio  the  lull  waa  drava  apon  a  jotaiV 
Mock  bank  \>j  the  manager  of  one  of  lis  branch  bank*. 

(d)  Qneen  v.  Kinnear,'9  Moody  &  R.  117. 

(c)  MaaU,  J.,  UUIor  v.  Thomson,  3  Uan.  &  O.  576,  979.    Sed  guan. 

if)  Cunningham  s.  Wardwell,  S  Faitf.  466 ;  Roach  v.  Ottler,  1  Man.  ft  R.  ISO 
See  Haaey  v.  White  Pigeon  B.  8.  Co.,  I  Dong.  MJefa.  193. 

(gi  See  Dongal  r.  Co<rle>,  S  Day,  511 ;  Marion,  &c.  R.  Co.  a.  Hodge,  9  Ind.  168. 

{h)  Doncal  «.  Cowles,  3  Da/,  511.     See  Miller  n- Thomaon,  S  Man.  Jb  Q,  676. 

(i)  Dbsct  v.  White  Pigeon  B.  S.  Co ,  1  Dong.  Mich.  193;  Miller  e,  Thoouon,  > 
Man.  &■  G.  S76,  Such  an  initrument  la  a  clear  acknotrlcdgmcnt  of  an  indebtedneai, 
and  maj  be  the  foanduion  of  an  action.  Marion,  &c  R.  Co.  r,  Hodge,  9  Ind.  163.  It 
miut  be  prcaented  in  a  reasonable  time  forpayment.  Marion,  &c  R.  Co.  c.  Dillon,  7  id. 
404.  Omlm,  Fairchild  o.  O.  C.  &  R.  R.  Co.,  15  N.  T.  337.  The  declaration  in  an 
acfloD  tgunit  the  ooiporation  moat  allege  that  the  orden  liad  been  presented  for  paj 
mral.   Marion,  &C.R.  Co.  t>.  Lotnax,  7Ind.6«S;  UarioQ,&c.R.  Co.  e.  Dillon,  id.  40* 


;vGoo»^lc 


CH,  IX.]  WHAT    CONSTITUTES   ACCEPTANCE.  28S' 

liable  as  an  aaeeptoT.{j)  If  there  is  no  date  to  an  acceptauue, 
tlie  presamptioQ  of  law  is  that  it  vas  accepted  before  dus,  and 
whoever  asserts  that  the  acceptance  was  after  maturity  must 
prove  it.  This  presumption  would  rest  on  the  course  of  businoRS, 
as  making  this  usual  and  actually  probable,  and  also  on  the  prin- 
ciple that  the  instrument  becomes  thereby  more  perfectly  what 
it  purports  to  be,  a  regularly  negotiated  bill  of  exchange. 

But  although  every  acceptance  is  presumed  to  have  been 
made  within  a  reasonable  time  after  the  date  of  the  bill,  and 
before  it  falls  due,(ft)  yet  it  is  not  invalid  becatise  made  after 
maturity.  The  acceptor,  in  such  case,  is  liable  to  pay  on  de- 
mand, and  if  the  declaration  states  the  acceptance  to  bo  "  accord- 
ing to  the  tenor  and  effect "  of  the  bill,  these  words  are  consid 
ered  surplusage.  (/)  Acceptance  may  also  be  made  after  a 
previous  refusal  to  accept ;  (m)  but  it  has  been  held  that,  if  the 
holder  of  a  bill  payable  a  certain  number  of  days  after  sight 
elects  to  consider  what  passes  on  presentment  as  a  refusal  to 
accept,  and  protests  the  bill,  he  is  bound  by  such  election  as  to 
the  other  parties  to  the  bill ;  and  if  he  neglects  to  give  tliem 
notice  of  dishonor,  they  are  discharged,  altliongh  tlie  drawee 
retracts  hb  refusal  the  next  day,  and  accepts.(n)     An  accept- 

(j)  Qra.jv.  Milner,  3  J.  B.  Moore,  90;  Regina  v.  Bswkei,  3  Mood;,  C.  C  60; 
Wheelw  o.  Webttcr,  1  E.  D.  Smith,  I.  There  hardlj  •eeraa  to  be  Boffident  moon  foi 
the  remark  of  Pattaon,  J,,  Davit  v.  Clarke,  6  Q,  B.  16.  that  this  dedsion  "goes  to  the 
exlremitf  of  what  i>  conTeaienl."  Considerable  doabt  hu  alio  been  thromi  npon  llii* 
point  hj  Che  cue  of  Peto  e.  Reynolds,  9  Ejtch.  410.  Bnt  the  objections  ore  hardly  satis. 
Kictorf.  It  ia  laid  in  Qrav  r,  Milner,  lapra,  that,  the  bill  being  addressed  to  the  inhab- 
itant of  a  particular  boiue,  the  defendant'!  acceptance  was  conclaaiie  evidence  that  he 
lived  in  that  hoDse,.  and  consequently  the  drawer  was  indaeed  to  look  no  farther.  Bat 
why  mav  not  the  acceptance  bo  as  well  conclusive  evidence  tbal  the  acceptor  was  the 
party  intended  to  be  drawn  apon,  and  thereby  the  drawer  was  induced  to  look  no  farther  1 
The  objection,  that,  if  inch  an  instrnraent  was  presented  to  two  QT  more  acceptors,  each 
of  whom  pmmues  to  pay,  there  would  be  some  dontit  as  to  which  wm  the  acceptor,  is 
likewise  unnatiiractory.  It  woQld  be  ctcarl;  the  first,  and  the  names  of  subsequent 
acceptors  would  be  mere  snrplosa^,  as  in  the  bill  where  a  drawee  was  named.  With 
regard  to  the  case  of  R^na  n.  Hawkes  not  being  entitled  to  the  some  weight  of  aathor- 
ity  u  a  decision  pronounced  in  the  presence  of  the  public,  it  might  be  snggestcd  that 
certaintj  ia  much  more  requisite  in  an  indictment  for  forgery  than  in  a  declaration  in 
a  civil  snil. 

{k]  Roberts  e.  Bethelt,  IS  C.  B.  778. 

(i)  Jackson  v.  Pigott,  1  Ld.  Raiym.  364 ;  Mntfind  n.  Walcot,  id.  574 ;  Strin  ». 
Tglesias,  I  Cromp  M.  &  R.  SSb ;  Billing  s.  Devmz,  S  Hsn.  ft  Q.  569 ;  Christie  v. 
Pearl,  7  M.  *  W.491. 

(n)  Wynne  v.  Raikes,  S  East,  BU. 

'n)  Mitchell  o  Degrand,  1  Mason,  76. 

Vou  I.— T 
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ance  vaaj  be  made  prior  to  draviug  the  bill,  by  writing  the  name 
of  the  acceptor  across  the  face  of  the  paper ;  and  if  the  acceptor 
delivers  it  as  an  acceptance,  he  is  estopped  from  saying  that  he 
delivered  it  before  the  bill  was  drawn,  uor  need  the  holder  prove 
any  custom  of  mercliants  thus  prematurely  to  accept  an  intended 
bill,  nor  will  there  be  a  variance  if  the  declaration  states  the 
drawing  of  the  bill  in  the  usual  form,  and  that  tiie  drawee  after- 
wards accepted.  We  think,  however,  the  paper  should  be  filled 
up  and  used  within  a  reasonable  time  after  it  was  signed.(o) 
The  acceptor  of  such  a 'paper  may  be  made  liable  for  any  amount 
which  the  person  receiving  the  paper  chooses  to  ineert  iu  the 
bill ;  nor  is  it  necessary  that  the  bill  be  drawn  by  the  same 
person  to  whom  the  blank  acceptance  is  handed. (77) 

A  factor  who  receives  and  holds  goods  against  which  a  bill  of 
exchange  is  drawn,  acquires  a  lien  on  the  consignment  for  the 
amount  of  the  bill,  even  though  the  goods  are  not  in  his  possession, 
but  are  still  in  the  hands  of  a  forwarder.(9)  It  is  however  well 
settled,  that  a  bill  of  exchange  drawn  against  a  consignment  of 
goods  does  not  generally  operate  as  a  specific  appropriation  of  the 
goods  or  their  proceeds  to  the  payment  of  the  bill,  either  at  law  or 
in  equity.(r)  And  if  a  person  has  goods  or  funds  in  the  possession 
of  another,  he  cannot  by  drawing  a  bill  on  that  person  render 

(d)  M0II07  V.  Delrn,  t  Car.  k  P.  493,  5  Moore  &  P.  3TS ;  Bulk  of  Limeacona  a. 
Pcniclc,  a  T.  B.  Mod.  as.  In  MonUgne  t>.  Perkini,  C.  B.  1853,  aa  Eng.  L.  &  Eq.  916, 
it  wot  held  that  it  is  no  dcfenn  thst  »n  accepUan  wu  fcivsn  in  blank  to  (he  dimirer, 
and  that  the  bill  irai  not  inoed  nntil  tvelve  yean  afLcr;  the  stalDte  of  limitationB  cutn- 
menting:  to  run  from  the  time  the  bill  wai  doe  ai  fllled  op,  and  not  from  the  time  ll 
votrid  have  become  dne  if  completed  when  accepted  in  blank.    In  Temple  r.  Pullen, 

8  Exch.  389,  it  was  held  proper  to  leare  die  qnestJOD  to  the  jarj  to  t%j  whether  a  tiote 
nhich  was  not  fllled  up  till  lix  yean  after  the  «i|;natDre  in  blank,  wti  filled  np  nidiin 
a  reasonable  dmc,  considering  the  drcnmatancei  of  the  defendant  and  his  aUiil;  n 
pa;  the  note.  The  same  doctrine  leems  lo  hsta  been  decided  with  tcgard  to  a  blank 
acceptance,  in  MnlhatI  v.  Neville,  8  Exch.  391,  note.  The  anihoritj  giren  bj  a  blank 
accepiaac^e  to  fill  il  op  is  not  lott  merelj  became  the  drawer  by  miiiake  aniedatee  tb« 
iOBtmnicnt  a,  year,  although  it  is  made  pajable  a  certain  time  after  dale ;  and  if  tha 
period  has  elapsed  from  the  time  of  the  completion  of  the  instrnment,  an  action  niaj 
be  munlained  npon  it,  and  the  variance  will  be  ameadable.  ArmSeld  «.  AUport,  3  H. 
ft  N.  911. 

[pj  Schnlu  0.  Astlej,  a  Bing.  N.  C.  itt,  7  Car.  Si  P.  9>. 

{;)  Davis  v.  Bradley,  3S  Vk  US ;  Gragg  n.  Brown,  44  Maine,  157;  1  FatMiat  oa 
Contracts,  S4,  note  q, 
(r)  Harris  t.  Clack,  3  Comst   93,  118;  Cowperthwaita  n.  Sheffield,  1  Bandf.  416, 

9  Comst.  a43  ;  Winter  r.  Drnry,  1  Seld.  S15  ;  Marine  &  Fire  Ina.  Bank  r.  Jaoncej,  3 
Sandf.  397 ;  Chapman  e.  WUte,  !  8eld.  413 ;  Wheeler  e.  Stone,  t  GilL  38. 
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tlte  drawee  liable  to  the  payee  for  not  accepting  tiie  draft.(j} 
But  it  vould  seem  that,  if  a  person  should  write  to  a  factor  that 
he  had  sent  him  certain  goods  for  sale,  and  drawn  a  bill  on  him 
on  the  credit  of  the  goods  to  a  certain  amount,  the  factor,  if  he 
received  the  consignment,  would  l>e  bound  to  accept  the  bill. 

The  question  etill  remains  whetlier  the  payee  of  the  bill  would 
have  a  right  of  action  against  tfie  factor  as  an  acceptor  for  money 
had  and  received  to  his  use,  ou  the  ground  that  the  acceptance 
of  the  consignment  was  equivalent  to  a  promise  to  accept.  We 
should  hold  him  so  liable,  on  the  ground  that  by  accepting  the 
consignment  he  had  made  a  contract  with  the  drawer  to  accept 
the  bill,  and  that  this  contract  being  for  the  benefit  of  a  third 
person,  this  person  might  bring  an  action  for  the  breach  of  the 
contract.(f) 

As  a  note,  although  made,  only  takes  efi^t  when  it  is  deliv- 
ered, the  same  thing  is  true  of  an  acceptance.  This  there- 
fore is  revocable  imtil  the  bill  is  delivered  to  the  holder  or  his 
agent  who  presents  it  for  acceptance,(«)  although  it  seems  to 
have  been  held  otherwise  formerly.(v)  If  the  acceptance  is  in 
any  of  the  ways  which  we  have  seen  to  be  equivalent  to  the 
usual  acceptance,  and  the  bill  is  not  in  the  hands  of  the  acceptor, 
then,  of  course,  delivery  by  him  cannot  be  necessary,  for  it  is  not 
practicable,  and  it  would  seem,  therefore,  that  such  an  acceptance 
must  be  irrevocable.  Certainly  it  would  be  so  after  any  holder 
had  received  the  assurance  of  it,  and  was  justified  in  regarding 
the  bill  as  an  accepted  one,  and  as  his  property.(u')  The  accept- 
ance of  a  bill  payable  so  many  days  afier  sight  takes  effect  from 
ita  date,  and  not  from  the  time  of  presentment,  nor  does  the  doc- 
trine of  relation  apply  in  such  cases ;  aiid  in  the  computation  of 
the  time  the  day  of  the  date  is  excluded.{a:) 


())  Ontnt  B.  AiuWa,  3  Price,  S8 ;  New  York  &  Virginia  State  Banlc  c.  Gibion,  S 
Daer,  574.    See,  aaUra,  Coraer  c.  Craig,  I  Wuh,  C.  C.  4S4. 

(f)  We  are  not  aware  ihn  this  procUe  qae>tian  hni  been  decided,  but  it  nonld  seem 
to  fallow  from  the  principlci  stated  in  tbe  text    See  Camegie  v.  Honiion,  S  Het.  3S1. 

(u)  Cox  V.  Tra;,  S  B.  &  Aid.  474. 

(v)  Thornton  v.  Dick,  4  Esp.  270 ;  Tatnmer  d.  Oddie,  dted  6  Eut,  20a  See  Ben- 
tinck  u,  Donien,  id.  199  ;  Raper  e.  Birkbeck,  IS  id.  17. 

(m)  Onnt  •.  HoDt,  I  C.  B.  44. 

I«t  Ultchelt  V.  DegTBnd,  1  Hmou,  17S. 
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SECTION   II. 

PBOMISE  TO  ACCEPT. 

The  queetioD  has  frequently  ariBen,  under  what  ciroumBtanoes 
a  promise  to  accept  ia  equivalent  to  an  acceptance.  The  general 
principles  which  determine  the  answer  to  tliis  question  are  these. 
On  the  one  hand,  it  must  frequently  happen  in  mercantile  busi- 
ness that  persons  who  are  arranging  for  a  future  transaction,  and 
seeking  to  ascertain  what  security  or  what  resources  they  may 
have,  inquire  whether  cert^n  bills  which  enter  into  the  arrange- 
ment are  to  be  accepted,  and,  learning  that  they  are  to  be  so,  rely 
upon  them  in  a  way  which  would  make  disappointment  disas- 
trous. But,  on  the  other  hand,  they  must,  at  tlieir  own  peril,  dis- 
criminate between  answers  or  statements  which  merely  give  in- 
formation, and  those  which  constitute  or  imply  a  definite  promise. 
For  it  is  only  upon  this  last  class  of  statements  that  the  law  au- 
thorizes them  to  rely,  on  the  ground  that  a  refusal  of  the  law  to 
recognize  and  enforce  such  promises  would  be  very  embarrassing 
to  mercantile  business.  Between  these  two  classes  of  cases  it 
may  sometimes  be  difficult  to  discriminate,  and  this  difficulty 
may  sometimes  appear  to  give  to  the  law  an  uncertainty  which 
belongs  to  the  fact. 

Tlie  law  of  England  on  this  subject  seems  to  differ  somewhat 
from  the  law  of  America.  In  the  former  country  it  was  for  some 
time  uncertain  whether  a  parol  promise  to  accept  a  non-existing 
bill  was  valid  as  an  acceptance  under  any  circumstances ;  but 
the  later  authority  is  that  it  is  not  so  valid. (^)    Nor  would  a 

(y)  The  cue  of  Pillaiu  r.  Van  Mierop,  3  Barr.  1663,  haa  been  cEted  u  anthorit;  for 
the  doctrine  di>t  a  parol  piomiee  lo  accept  a  bill  lo  be  drawn  wai  a  valid  acceptance, 
jet  it  i«  donbtfbl  whether  it  lastains  it.  It  is  anthoritj  to  Bhow  that  there  mnv  be  an 
acceptance  before  tlie  bill  ii  drawn,  and  it  is  not  clear  what  else  it  adaallj  decides. 
In  Pieraon  c.  Dunlop,  Cawp.  571,  the  qaaliRcation  is  added,  that  a  written  promise 
mnit  be  accompanied  bj  circnmatances  which  might  induce  a  third  partj  to  lake  Iha 
bill.  Mason  V.  Hunt,  I  Doug.  S9G,  and  Mila  r.  Freat,  4  Camp.  393.  adopt  aiuiilar  TJewi. 
In  Johnson  n.  Colling,  I  East,  98,  the  point  aclnallj  decided  waa,  that  a  parol  prom- 
ise, where  no  third  party  was  induced  tfaerebj'  lo  lake  ibe  bill,  was  not  binding  as  an 
acceptance.  The  langvage  used  b;  Lord  KeBi/ett  in  his  decision  is,  however,  general ; 
"  that  a  promise  to  accept  a  bill  before  it  ia  drawn  is  not  eqaally  binding  as  if  made 
afterwards."  The  dociaion  in  the  Bonk  of  Ireland  b.  Archer,  11  M.  &,  W.  333,  ia, 
that  a  parol  promise  lo  accept  is  not  an  acceptance,  eren  when  the  bolder  diKOUOtcd 
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vrittoD  promise  to  accept  such  a  bill  now  be  held  equivalent  to 
acceptance  in  an;  case,  the  terms  of  the  statute  1  and  2  Qeo.  IV. 
0.  78,  of  course  precluding  all  question  as  to  inland  bills.(2)  A 
parol  promise  to  accept  an  existing  foreign  bill  is  still  considered 
equivalent  to  an  acceptance, (a)  and  the  same  must  be  true  of  a 
written  promise,  which  will  enure  to  the  benefit  of  the  holder, 
even  if  made  after  the  maturity  of  the  bill,  and  though  he  waa 
not  induced  tliereby  to  take  it.(6)  The  promise  may  be  given  to 
the  drawer,  or  to  any  otlier  party  to  the  bill  after  it  has  been  in- 
dorsed away,  or  to  a  person  by  whose  direction  and  on  wliose 
account  the  bill  was  drawn,  though  not  a  party  to  it.(c)  And  it 
seems  to  be  regarded  as  so  entirely  the  equivalent  of  a  regular 
acceptance,  that  the  drawer  cannot  revoke  it,  even  with  the  con- 
sent of  tlie  promisee,  though  no  party  to  the  bill  had  notice  of 
the  acGeptaDCP.(cf)  It  is  however  held  in  this  couutr)>  that  an  offer 
to  accept  a  draft  may  be  withdrawn  by  a  letter  received  by  the 
drawer  before  the  draft  has  been  presented  by  him  or  by  his  agent, 
for  acceptance.((M) 

In  Aaierica  there  appears  to  be  a  conflict  of  authority  as  to 
whether  a  parol  promise  to  accept  a  bill  to  be  drawn  is  equivalent 
to  acceptance.  On  principle,  we  should  say  that  it  ought  not  to  be 
so  considered  ;(e)  but,  adopting  the  language  of  Marshall,  C.  J.,  in 
the  case  in  which  the  Supreme  Court  of  the  United  States  unani- 
mously determined  the  limitations  to  the  rule,  we  ehonld  state  it  to 
be  the  rule  of  American  law,  that  a  written  promise  to  accept  a  non- 
existing  bill,  made  within  a  reasonable  time  before  the  date  of  the 
bill,  describing  it  in  terms  not  to  be  mistaken,  is,  if  shown  to  one 

the  bill  on  the  faith  of  such  promise.  The  iangnege  of  BaroD  Parke  is  likewise  gen- 
eral, and  it  ■eemg  to  be  idmiLted  that  the  deviaion  would  have  been  the  same  had  the 
promiw  been  written.  See  the  opinion  of  eminent  EagliBh  counsel  in  Rq8»iII  u.  Wig- 
gm,  a  Story,  SI  3. 

(i)  "  No  acceptance  of  any  inlsid  bill  of  exchHQge  shall  be  sufficient  to  charge  any 
person,  unless  each  acceptance  be  in  writing  on  anch  bill,  or,  if  there  be  more  than  one 
part  of  BQch  bill,  on  one  of  the  saic!  parts." 

(a)  Mcndizabal  i.  Machado,  6  Car.  &  I'.  318,  affirmed  3  Moore  &  S.  Sil ;  Pierson 
0,  J)unlnp,  a  Cowp,  571 ;  Miln  v.  Prest,  4  Camp.  393, 

(6)  Wynne  v.  lUikes,  5  East,  bl*  ;  Clarke  r.  Cock,  4  id.  57  ;  Powell  v.  Moanier, 
I  ACk.  eu. 

{/■)  Grant  o.  Hnnt,  1  C.R  44;   Fairlee  u.  Herring,  3  Bing.  6SS,  11  J, B.  Moore,  5aa 

{<f)  Grant  e.  Hint,  1  C.  R  44. 

(rfd)  llsley  V.  Jitnefl,  13  Grar,  360. 

(r)  Kennedy  v.  Geddes,  8  Port.  Ala.  363.  la  Williams  v.  Winans,  3  Green,  N.  J. 
339,  ■  parol  promise  to  accejit  a  bill  to  be  drawn  nas  held  valid,  and  in  Bank  of  Mldii- 
gan  ■.  Ely,  17  Wend.  SOS,  S10,  Nelioa,  C.  J.,  said,  that  it  was  well  settled  that  "a 
parol  promise  lo  accept  a  fatare  bill  wob  not  binding,  nnless  the  bill  was  taken  by  the 
holder  upon  the  faith  and  credit  of  such  promise,"  referring  to  Ontario  Bant  v.  Worth- 
ingtOD,  13  Wend.  B93. 


;vGoo»^lc 


294  NOTES   A»D   BILLS.  [CH.  IX. 

who  takes  it  on  the  &ith  of  such  writing,  a  virtual  acceptance.(/) 
If  the  bill  be  then  esisting,  it  ia  held  that  a  promise  by  the  drawee 
to  paj  it,  auounts  to  an  acceptance,  whether  the  bill  were  or  were 
not.  taken  on  the  faith  of  the  proniise.(^)  Bat  a  promise  to  accept 
from  drawee  to  drawer  made  by  letter  after  the  holder  took  the  bill, 
will  not  make  the  drawee  liable  to  the  ho\<ier.{fg)  A  promise  to 
have  the  taW  elFect  of  acceptance  should  be  iu  writing.(/A)  It  seems 
also  that  the  bill  should  be  payable  on  demand,  or  at  a  fixed  time 
afler  date,  and  not  after  sight,  so  that  there  may  be  a  certain  time 
from  which  the  days  are  to  be  counted.(^) 

(/)  So  held  in  Cootidge  v.  Fayson,  B  Wheat.  66.  S  Gallia,  SSS.  See  alao  Schim- 
melpennich  v,  Bajard,  1  Pet.  S64;  Borce  v.  Edwanii.  4  id.  Ill ;  Wildea  v.  Savage, 
1  Story,  aS;  Ruuell  v.  Wifc^n,  Sid.  213;  Bajard  v.  Lathy,  S  McLean,  *eS;  Stonr 
■.  LD(,'aii,  9Masa.  ftS;  Canietcie  v.  Morrison,  S  Met.  3B1 ;  Kenneil;  v.  Geddes,  S  Port. 
AU.  S63,  8  Ala,  581;  Carrolllon  Bank  v.  Tayleur,  16  La.  *90;  Vance  v.  Ward,  a 
Dana,  95;  barker  ».  Greele,  3  Wend,  54S,  5  id.  *14.  In  Boyce  v.  E(iward«,  4  PeL 
II],  a  letter  written  two  years  before  the  bill  waa  drawn,  and  not  referring  to  that  per- 
ticalar  bill,  waa  beld  no  acceptance.  In  Wilson  v.  Clementa.  3  Maae.  1,  two  ysani  in- 
tervened between  the  promise  and  drawing;  the  bill,  and  it  was  held  nn  acceptance  on 
that  account.  The  bill  must  be  taken  on  Ue  credit  of  the  promise.  M'Eversv.  Mason, 
]0  Johnik  a07  ;  Ontario  Bank  u.  Wortbington,  la  Weni^.  593.  Id  Read  b.  Marsh, 
5  B.  Mon.  8,  the  Ungnage  ia  mmewliat  ambiguona,  bnt  it  ia  conceived  that  the  court 
did  not  intend  to  lay  down  tbe  rale,  that  a  promise  to  accept  a  fiiluri  bill,  not  taken 
on  the  credit  of  the  promise,  operated  as  an  acceptance.  In  Goodrich  r.  Gordon,  15 
Johns.  6,  a  letter  containing  the  following  instructions  from  the  owner  of  a  vesael  to 
the  master, — ''  Yon  will  endeavor  to  rantom  the  vessel  as  low  as  posaible,  not  to  ex- 
ceed $  2,000,  your  draft  ou  me  will  be  honored," — was  held  tantamount  to  the  accept- 
ance of  a  hill  auhaeqnently  drawn  for  that  amonnt.  In  Parker  v.  Greele,  !  Wend.  545, 
the  terms  of  the  letter  were,  "I  hare  no  objectinn  to  accepting  for  you  at  three  and 
four  montba."  This  Waa  held  (o  antborize  a  dnft  for  the  whole  Bnm  at  four  montha, 
and  the  holder  was  allowed  to  recover  wiChooC  showing  what  the  ternia  propoaed  were, 
or  that  Ibey  were  complied  vrith.  Thia  cnae  waa  affirmed  in  5  Wend.  iU,  by  a  vote  of 
14  to  8.  lliere  was  a  diuigreement  as  to  the  burden  of  proof  with  regard  to  showinfc 
what  the  terms  were,  and  a  compliance  with  them.  Also  some  of  the  Senators  held 
tliat  there  should  have  been  two  hills  drawn,  one  at  three  and  the  other  at  four  months, 
each  for  half  the  whole  amount.  It  waa  also  thought  that  the  promise  did  not  nima 
within  the  mie,  that  the  bill  should  be  drawn  in  termi  not  to  be  miatakan.  In  Bank 
of  Michigan  B.  Ely,  IT  Wend.  508,  the  wordaof  tbe  letter  were;  "Yon  can  mnke  drafts 
OD  nieduein  August  nent,  to  the  amount  of  $  10,000.  Make  them  in  snma  of  (  1,000 
each,  snd  spread  the  time  of  their  payment  throufch  the  month."  Only  Hve  bills  wera 
drawn.  The  bolder  took  drafts  on  the  fnith  of  the  letter,  and  sued  the  defendant  as 
acceptor.  The  letter  was  treated  as  an  acceptance.  In  Ulster  Co.  Bank  v.  McFnrlan, 
5  Hill,  433,  the  letter  contained  the  following:  "  1  hereby  anlhoriie  yon  to  draw  on 
me  at  ninety  days,  from  time  to  time,  for  aach  amonnta  be  von  may  require,  provided 
that  tbe  whole  amount  running  and  unpaid  shall  not  exceed') 3,000."  Thia  naa  held 
to  bo  a  enffideiit  promise,  altbon(Th  it  will  be  seen  that  tbe  bill.^  were  not  apeiified, 
either  as  to  number,  amopnt,  or  date.  In  a  auhaeqnent  suit  between  the  same  partiei", 
3  IHnio,  553,  it  appears  to  have  been  conceded  by  the  oounsel  that  there  waa  an  accept- 
Bure,  but  Senator  Eland  in  a  dMum  denied  this,  stadng  that  "  the  promise  must  point 
to  the  particular  hills,  and  describe  them  in  terms  not  to  he  mistaken."  Senators 
Spencer  end  Talcott  afRrmed  its  correctness. 

If/)  Jonea  e.  Bank  of  Iowa,  34  111.  313.     Bnt  see  Maaon  p.  Donsay,  35  III  42*. 

C/ff)  Exchange  Bank  «.  Rice,  98  Mass.  888.     See  note  /, 

(/A)  Flommer  v.  Lyman,  49  Me.  229. 

(g)  Wildes  v.  Savage,  1  Story,  22.  In  this  case,  Storj/,  J.  said:  "It  does  not  ap- 
pear to  me  that  the  doctrine  ever  was  applicable,  or  oould  be  applied,  to  any  bills  of 
Bxchauge,  except  such  as  were  payable  on  demand,  or  at  a  fixed  time  after  dale. 
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ExpresBiouB  of  dacided  regret  that  this  "  doctrine  of  virtu&l 
acceptance"  was  ever  established,  liave  frequently  beeu  used.(Aj 
But  the  rule  above  stated  seems  now  to  be  part  of  tbe  commer- 
cial law  of  the  country ;  and  in  the  notes  we  have  endeavored  to 
illustrate  by  the  cases  the  way  in  which  the  rule  has  been  ap- 
plied, and  the  modificatioDS  which  it  has  undergone. 

The  rules  of  law  ou  this  subject  have  been  frequently  applied 

Where  billi  are  dntmi  pajabl«  M  lo  mmaj  ixys  after  aighl,  it  u  impnicticable  to  appl j 
tbedoctrine.  for  there  remaiiu  afalnra  actio  be  done,  —  ihe  pretencment  and  Bight  of  ihe 
bill  before  the  period  for  which  it  i«  to  ran,  and  at  which  it  is  to  become  pajable,  can 
eaminencB,  whether  it  be  accepted  or  dishonored.  How  can  the  time  be  calculated 
apon  lucb  a  bill  belbni  it  is  presented  1  If  a  letter  is  written  proiniBiDg  to  accept  a 
oOD-existing  bill  lo  be  thereafter  drawn  at  lix  months'  li^ht,  when  ii  the  acceptaoce  to 
be  deemed  made  1  At  die  time  of  the  bill  1  Certainly  not,  for  that  woald  be  at  war 
with  tho  obvious  Intent  of  the  parties,  which  plainly  is  that  the  acceptance  shall  be  on 
a  futora  light  of  the  bill.  If  it  ii  said  that  the  acceptance  is  lo  be  treated  as  made 
when  the  bill  ii  actoally  preaented  for  acceptaoce,  and  it  is  dishonored  by  the  drawee,  it 
it  at  plain  that  we  set  np  a  prior  intent  or  promise  against  the  fact.  Upon  what. 
ground  can  a  coart  laj,  where  a  part;  promises  to  do  an  act  in  fntore,  snch  fbr  ex- 
ample as  lo  accept  a  bill  when  it  shall  be  drawn  aod  presented  to  him  at  a  fntnro  time, 
that  hie  promise  overcomes  his  act  at  that  time,  —  that  his  refusal  to  perform  his 
promise  amoants  lo  a  performance  of  it  1  It  is  quite  another  queslioo  whether  ih* 
bolder  who  has  taken  sach  a  bill  apon  the  faith  oF  such  promise  maj  not  hare  soma 
other  remedy,  either  at  law  or  in  equity,  for  this  breach  of  it,  against  the  promisor. 
Hy  judgment  is,  that  the  doctrine  of  a  virtual  acceptance  of  a  non^eniiting  bill,  by  a 
prior  promise  to  accept  it,  when  drawn,  baa  no  application  lo  a  bill  drawn  payable  at 
•ome  fined  period  after  sight,  for  it  amounts  to  no  more  than  a  promise  to  do  a  fntare 
act ;  I  bare  looked  into  the  anlhoritics,  and  I  do  not  And  in  any  one  of  them  that  the 
bill  drawn,  and  to  which  tbe  doctrine  was  applied,  was  a  bill  drawn  payable  at  or  after 

(AJ  Lord  Keayon,  Johnson  v.  Collings,  1  East,  SS  :  ''It  is  much  to  be  lamented 
that  anything  has  been  deemed  to  be  an  acceptance  of  a  bill  of  eKehuge  besides  an 
express  acceptance  in  writing  ;  bnt  I  admit  that  the  cases  have  gone  beyond  that  line, 
tori  ha*e  determined  that  there  may  be  a  parol  acceptance ;  that  perhaps  was  goinj;  too 
fiir,  and  I  am  not  disposed  lo  carry  tfaem  to  the  length  now  contended  for,  and  to  say 
diat  a  promise  to  accept  a  bill  before  it  is  drawn  is  equally  binding  as  if  made  after- 
WM^"  ■'  Admitting  a  promise  to  accept  before  the  existence  of  the  bill  to  operate  as 
an  actual  acceptance  of  it  afterwards,  was  carrying  the  doctrine  of  implied  acceptances 
to  (be  utmost  verge  o£  the  law."  Stori/,  J.,  Wildes  c  Saratje,  1  Story,  92 ;  "  It  i« 
peihnps  to  be  lamented  thai  the  doctrine  of  inch  virtual  acceptances  ever  was  estab- 
lished, and  if  the  question  had  been  endrely  new,  I  am  well  satisfied  that  it  wonid  not 
h«Te  been  recogniied  as  fit  to  be  promulgated  by  the  Supreme  Court,  it  being  at  onre 
nnaonnd  in  policy  and  lull  of  inconvenience.  Bat  that  court  yielded,  as  did  the  judge' 
who  decided  the  case  in  the  Circuit  Court,  Coolidge  v.  Payson,  i  Wheat.  SS,  [o  what 
■eemed  at  that  time  the  true  tesalt  of  tbe  English  anthoritivs  upon  an  important 
'radical  commercial  qneation.  I  am  not  sorry  to  find  that  professional  opinion  has 
settled  down  in  England  against  the  doctrine,  althoagh  there  (s  no  pretence  to  say  thai 
up  to  this  verji  hour  there  has  been  any  formal  decision  in  Westmioster  Hall  gainst  it." 
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to  thti  acceptance  of  billa  of  exchange  by  a  previoua  letter  of 
credit  authorizing  them  to  be  drawn.  Where  the  bills  are  spe- 
cifically described  iu  the  letter,  drawn  witliin  a  reasonable  time 
from  the  date,  and  taken  on  the  credit  thereof,  they  would  come 
under  the  terms  of  the  rule  which  we  have  already  stated ;  but 
some  authorities  hare  gone  still  further,  and  held  that  such  a  letr 
ter  would  be  regarded  as  an  acceptance  of  all  bills  drawn  by  vir- 
tue of  it,  and  coming  within  its  terms,  though  not  described  by 
dates,  numbers,  or  amounts. (i)  As  upon  a  point  of  this  kuid 
uniformity  is  specially  desirable,  a  general  adoption  might  be 
wished  of  tlie  limitations  upon  anticipated  acceptance  by  promise 
wliich  have  been  adopted  by  the  Supreme  Court  of  the  United 
States.  We  should  greatly  prefer  saying  that  the  drawer  of  such 
a  bill  might  have  his  action  against  the  writer  of  the  letter  for  his 
refusal  to  accept,  and  also  tliat  the  holder  of  tlie  bill,  having  the 
letter  in  his  possession,  with  evidence  that  he  had  bought  or  re- 
ceived the  bill  on  the  credit  of  the  letter,  which  evidence  may 
be  by  indorsement  on  the  letter  or  otherwise,  should  be  consid- 
ered as  having  sufficieut  privity  to  sustain  the  action  iu  his 
own  name.Q) 


(i)  See  Parker  I.  Greek,  S  Wend.  MS,  9  Wend.  414 ;  Bank  of  Hithigan  v  El;,  IT 
Wend.  508;  UlaterCo.  Baokr.  McFarlan.S  HiU,43a,  3  Denio,  SS3.  The  facts  in  thcie 
Ga9ra«re<Utednipni,p.394,nol«/  Banorgee  v.  Hovey,  5  Matt.  11,  iiBometimos  cited 
Bi  autboritj  for  Ibia  doctrine,  but  witliout  foundatioa,  aa  is  conceived.  la  Storer  v. 
Logan,  B  id.  fifi,  tbe  bills  declared  on  were  both  specified  aa  to  dates  and  amount  in  Ilka 
letter.  In  Carnegie  n.  Morrison,  9  Met.  3S1,  an  action  on  a  letler  of  credit  specifying 
no  bills,  the  court  said  that  there  was  "  no  serions  gionDd  to  contend  that  the  nndcr 
taking  of  the  defendants  was  such  an  ajjreoment  to  accept  a  particular  specified  tuU  at 
lo  bring  it  within  the  aniorily  of  the  American  cases." 

[j]  Tbe  opinions  of  Sir  W.  FoUett,  Sir  John  Bayley,  Sir  F.  Pollock,  and  M.  D. 
Hill,  in  I  Story,  SG,  are  lo  the  eSiKt  thel,  in  England,  no  action  whstever  can  he  main- 
tained on  a  letter  of  credit,  by  a  holder  of  a  bill  taken  on  the  faitb  of  the  letter,  because 
ihere  is  no  privily  of  contract  between  the  parties.  If  upon  such  high  anlhoHly  this 
may  bo  regarded  as  the  law  in  England,  we  atill  think  tbat  tliis  is  not  the  law  in  Amer- 
ica. In  Carnegie  u.  Morrison,  i  Mel.  3S1,  the  question  waa  elaborataly  discosavd  by 
iSAatn,  C.  J.,  who  laiii  (p.  396) :  "  The  objection  to  aucb  an  action  and  the  ground  <^ 
this  defence  are,  that  the  innnediole  partiei  to  the  transaction  were  Bradford  00  the  one 
side,  and  the  defendants  on  the  other  ;  that  to  ihia  trauKactiun  the  plaintiffs  were  stran- 
gers ;  and  that,  as  Bradford  acqaired  some  right  nndcr  it,  and  had  a  remedy  upon  ii 
against  the  dcfendsnt^,  their  contract  must  bo  deemed  to  be  made  with  him,  and  not 
with  the  plaintiffs.  Bat  ihia  position  presupposes  thst  the  same  instrameiit  may  not 
eonstiiuic  a  contract  between  the  original  parties,  and  alao  beiwceo  one  or  both  of  them, 
and  otliers  who  may  eubsequently  assent  to,  and  become  interested  in 
an  nssampiion  quite  too  broad  and  uDlimited,  which  the  law  ioea  not 
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The  question  has  arisen  as  to  how  far  a  written  authority  giren 
by  the  drawer  to  a  party  to  draw  bills  upon  him  cau  be  consid 
cred  as  an  acceptauce.  The  same  priuciple  should  apply  here, 
we  apprehend,  as  in  the  case  of  letters  of  credit.  Where  the  in- 
common  bill  of  exchange,  the  dravnir  roQCracu  vith  the  pf.jtn  thM  the  dr«»««  will 
accept  the  bill ;  with  the  drawee,  that,  if  he  doei  accept  and  paj  the  bjil,  he,  the 
drawer,  will  allow  the  amount  in  account,  if  lie  has  funds  io  the  drawee'*  handH; 
otherwise,  that  he  mil  reimburse  him  the  amount  thns  paid.  He  also  coQlractt  witb 
an;  person  who  ma;  become  indorsee,  that  he  will  pay  him  the  amoant,  if  the  drawee 
doea  not  icucpt  and  pa;  the  bill.  Tbe  law  crrates  the  priiity.  So  in  the  familiar  case 
of  monejr  had  and  received,  if  A  deposits  mone;  with  B  to  the  use  of  C,  the  latter  may 
have  an  nclion  against  B,  though  they  are  in  fact  atningcn.  But  if  C,  not  choosing  to 
look  10  B  ait  his  debtor,  calls  npon  A  to  pay  him.  notwithstanding  such  deposit,  (as  he 
may,)  and  A  pays  him,  A  shall  have  an  action  against  B  lo  recover  back  tlie  money 
depositBd,  if  not  repaid  on  notice  and  demand.  The  law  operating  upon  the  act  of  the 
parties  creates  the  duty,  establishes  the  privity,  and  implies  the  promise  and  obligation 
on  which  the  action  is  founded.  Hall  v.  Maralon.  17  Mass.  &TS.  So  in  regard  to  a 
very  common  transaction ;  when  one  depoxits  money  in  a  bank  to  the  credit  of  a  third 
person,  and  forwards  him  a  ccrtiGcate,  or  other  evidence  of  the  fact,  the  bank  is  legaided 
■s  coming  under  an  obligation  to  pay  (he  money  to  the  person  to  whose  credit  it  is  thus 
deposited.  So  it  is  held  in  Eni^land,  when  the  depositary  assents  to  receive  the  money, 
though  there  is  no  consideration  moving  from  the  platnllET  to  the  defendant.    Lilly  v. 

Hays,  S  A.  &  E.  S48 (P.  403  : )   It  seems  to  have  been  regarded  aa  a  settled  point, 

ever  since  reports  have  been  published  in  this  State,  rather  than  as  an  open  question  to  be 
discussed  and  considered.  The  position  is,  Ibat  where  one  person,  for  a.  valuable  con- 
sideration, engages  with  another,  by  simple  contract,  to  do  some  act  for  the  benefit  of  a 
third,  the  latter,  who  would  enjoy  ihc  benetit  of  the  act,  may  maintain  an  action  for  the 
breach  of  such  angagement,"  The  learned  judge  then  referred  lo  Follon  v.  Dickinson, 
10 Mass. 287;  Arnold  v.  Lymnn,  IT  id. 400;  Dutton  u.  Poole,  1  Vent.  31S;  and  resumed 
(p.  403):  "Theroart  are  of  opinion  that  the  promise  of  (be  defendants,  made  by  the  let- 
ter of  credit,  in  the  present  case,  comce  williin  the  principle  of  the  cases  cited.  Brad- 
ford was  indebted  to  the  pUinliffii,  and  was  deiirous  of  paying  them ;  and  he  most 
resort  to  some  mode  of  remittance.  He  had  funds  either  in  cash  or  credit  with  the  de- 
fendants, and  entered  into  a  contract  with  tbem  lo  pay  a  sum  of  money  for  him  to  the 
phtintilFs.  And  npon  the  fsilh  of  that  undertaking,  he  forbore  to  adopt  other  meas- 
ures to  pay  the  plaintiiTs'  debt.  He  gave  the  plaintilTii  notice  of  what  he  had  done, 
and  leni  ibem  the  iostrnment  as  authentic  evidence  of  the  fact.  They  assented  to  and 
affirmed  it,  as  an  act  done  in  their  behalf,  and  gave  the  defendants  notice  thereof,  and, 
conformably  to  the  terms  of  the  letter  of  credit,  drew  their  bills  on  the  dcfendanu. 
The  lefatal  to  accept  v^  a  breach  of  the  promise  thus  made,  and,  in  the  event  that 
happened,  the  insolvency  of  Bradford,  the  plaintill^  lost  their  debt.  It  would  he 
in  vain  to  say  that  this  promise  was  not  made  for  the  benefit,  or,  according  to  the 
terms  of  some  of  the  cases,  fbr  the  interal  of  the  plaintiffs.  The  result  shows  that,  by 
B  complisTice  wiih  tlie  plain,  literal  terms  of  their  promise,  on  the  part  of  the  defend- 
ants, the  piaintilTs  would  have  received  their  debt  By  a  r«fuital  to  perform  that  prom- 
iae,  they  hare  lost  it  They  are  Therefore  damnified  to  the  full  amooni  of  the  sum  fbr 
«hich  the  tredit  was  given."  Murdock  c.  Mills.  11  Met.  5  ;  Barney  u.  Newcomb,  9 
Cush.  46.  This  doctrine  is  folly  approved  by  Slorg,  J.,  Russell  v.  Wiggln,  a  Story, 
113 ;  Wildi-s  V.  Savage,  1  id.  S!  ;  Baring  v.  Lyman,  id.  396  ;  Wallace  b.  Agry,  4  Ha- 
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strument  intelligibly  describes  ttie  bills  to  be  drawn,  and  aii 
unreasoQablo  time  lias  not  elapsed  between  its  date  and  tbat  ol' 
tlio  bills,  and  tbej  are  taken  on  the  credit  of  the  writing,  we 
should  hold  tliat  tliis  was  a  virtual  acceptance  of  bills  drawn  in 
conformity  with  Its  terms.  And  if  the  bills  are  not  described 
with  sufficient  particularity  to  constitute  acceptance,  our  opinion 
is  that  an  action  may  be  maintained  for  breach  of  the  promise  to 
accept,  as  in  the  case  of  letters  of  credit  just  mentioned.  Some 
cases  lay  down  the  broad  rule,  that  an  authority  given  by  A  to  B 
to  draw  bills  ou  bim  is  virtually  an  acceptance  of  any  bills  drawn 
within  such  authority ;  but  we  believe  that  in  most  of  them  the 
language  is  more  comprehensive  than  the  cases  themselves  war- 
rant, or  else  that  the  distinction  between  an  action  on  tbe  bill  as 
an  accepted  bill,  and  one  on  the  failure  to  perform  the  promise, 
is  not  sufficiently  attended  to.[k)  In  this  country  a  parol  or 
written  promise  to  accept  an  existing  bill  is  treated  as  accept- 
ance, unless  it  be  made  insufficient  by  statutory  provision. (/) 

■OD,  33B  ;  Boyce  0.  Edvorda,  4  Pet.  Ill,  in  which  the  distJnctioD  betireen  ui  ActioD 
on  a.  bill  u  an  icceplcd  bill,  ind  one  foandcd  on  ths  bra&ch  of  &  promiae  to  ftccept,  it 
fallj  pointed  ant;  Townalej  c.  Samrall,  2  id.  170.  See  the  caso  cited  ivpra,  p.  S94, 
nou/;  bIbo  Aduna  d.  Jon^a,  1  a  Pet.  !07  ;  Edmoaslon  v.  Drake,  5  id.  624 ;  Lawnaon  ■<. 
HasoD,  3Cntnch,49a.  Carrol Iton  Bank  r.  Tajleor,  16  La  4M,  teem*  to  hold  tbatan 
action  cao  be  maintiuned  by  the  holder,  nnlesi  tlie  letter  ia  addresied  lo  htm.  In  Birck- 
head  b.  Brown,  i  Hill,  B34,  it  wai  held  thai,  if  tbe  letter  ia  special,  thai  ia,  addreaaed  to  • 
panicniar  individoal,  he  alone  ha«  the  tight  to  aue  for  breach  of  promise  lo  accept, 
and  that  a  third  party,  who  has  adranced  money  on  the  credit  of  ii,  cannot,  for  wan) 
of  priiity  of  contract.    Thia  caae  was  affirmed  by  a  vote  of  11  10  II,  in  S  Dcnio,  379. 

(jfc)  Sea  Van  Rcimsdjk  d.  Kane,  I  Gallia.  MO ;  Banorgee  n.  HoitJ,  i  H»«  33 ; 
Hayhew  a.  Prince,  II  id.  6b ;  Wallace  d.  A.ifTj,  4  Maaon,  336 ;  Lewia  d.  Krameri  9 
Hd.  ass  1  Beach  v.  State  Bank,  2  Ind.  468.  The  caaea  of  Ulsler  Co.  Bank  n.  McFar- 
Ian,  S  Hill,  43a,3Denio,SS3,  and  Bank  of  Hichifranr.  Ely,  17  Wend.  SOS,  cited  a^jim, 
p.  9M,  note  Jl  are  aalhority  for  the  doctrine  that  a  written  authority  is  a  virtual  ao- 
ceptance.  In  Ulster  Co.  Bank  v.  McParlan,  it  was  decided  that  an  authority  to  dnn 
at  ninety  days  waa  an  authority  to  draw  at  ninety  daya  after  sight,  and  not  aFter  dace. 
But  in  Bamcy  v.  Newcomb,  9  Cnsh.  46,  it  naa  held  that  one  authorized  to  draw  on 
'  another  "at  ten  or  twelve  days,"  may  exercise  hia  own  discretion  whether  to  draw  after 
light,  or  after  date ;  and  the  correctneaa  of  the  decision  in  UlsterCo.  Bank  r.Mcl'arlan  ia 
denied.  The  conn  say :  "  The  opinion  of  the  Supreme  Court  {of  No*  York)  waa  placed 
upon  the  gronnd  that  the  drawee,  by  anchorizing  a  draft  at  ninety  daya,  intended  10  se- 
care  himself  a  credit  of  ninety  daya  after  notice  thai  the  bill  waa  drawn  ;  but  if  drawn 
ninety  days  after  date,  he  might  not  have  any  time,  aa  the  holder  might  not  prevent  the 
bill  till  it  came  to  maturity.  The  anawer  to  that  ia,  if  he  meant  to,  he  should  hare  said 
so ;  and  a«  be  did  nol  say  so,  there  is  nothing  le  show  that  he  meant  so,  at  it  la  as  osu! 
to  draw  after  date  as  after  sight  " 

(1)  Edson  tr.  Fuller,  S  Potter,  ISS ;  Grant  0.  Shaw,  IS  Haas.  041  ;  Ward  v.  AHeo,  S 
UetU. 
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Among  the  more  specific  application  of  the  principled  which 
n^ulate  acceptance  by  previouB  authority,  the  following  may  be 
mentioued.  Authority  to  au  agent  to  arrange  an  unsettled  affair 
and  draw  on  his  principal  for  necessary  Eums,  is  a  virtual  accepts 
ance  of  a  draft  made  with  the  knowledge  and  assent  of  auch 
agent ;  but  the  drawer  cannot  substitute  a  new  draft  in  favor  of 
another  payee,  without  the  consent  of  the  drawee  or  his  agent.{)n) 

If  authority  is  given  by  two  or  more  persons  to  draw  on  them, 
or  either  of  them,  and  they  promise  jointly  and  severally  to  hold 
themselves  accountable  for  the  acceptance  and  payment  of  such 
drafts,  the  signers  are  jointly  and  severally  bound  to  the  payment 
of  acceptances  made  by  one  of  tliem.(n)  Autliority  &om  the 
directors  of  a  corporation  to  the  treasurer  to  accept  drafts,  must 
be  strictly  proved,  but  when  proved,  a  valid  consideration  and  a 
proper  purpose  for  acceptance  may  be  presumed. (») 

In  a  case  where  a  firm  in  England  sent  out  an  ageut  to  Amer^ 
ica,  with  authority  to  draw  bills  on  the  firm,  sell,  and  discount 
them,  which  he  did,  but  the  firm  became  bankrupt  before  tlie  bills 
arrived  in  England,  it  wus  held  that  no  proof  could  be  mode  by  an 
indorsee  of  a  bill,  as  the  authority  to  the  agent  did  not  amount  to 
an  implied  acceptance.  (;>)  If  the  authority  be  upon  terms  or  con- 
ditions, compliance  wttli  them  is  necessary  to  enable  the  holder  to 
recover  of  the  party  authorizing  the  draft  to  be  drawn. (f) 

If  the  draft  or  bill  already  exists,  a  parol  promise  to  accept  it 
must  be  on  a  distinct  cousideratioii,  or  it  bears  no  force,  either  aa 
bn  acceptance  or  as  a  promise  to  accept ;  if  it  rests  on  a  consid- 
eration, it  is  a  good  acceptance. (r)  If  on  presentation  of  the  bill 
the  drawee  refuses  to  accept,  but  promises  the  holder  to  pay  the 
sum  for  which  it  was  drawn  on  the  day  on  which  it  is  payable, 
this  is  not  an  acceptance,  even  if  the  drawee  have  funds  of  the 
drawer  in  his  hands,  and  ought  in  justice  to  have  accepted  the 
bill.(«)     If,  however,  the  bill  were  drawn  on  a  specific  fund,  so 

(m)  Gate*  t.  Parkw,  49  Maine,  M4. 

(n)  Midilgu  State  Bank  b.  Peck,  !8  Vt  SOO. 

(a)  Partridge  d.  Badger,  9S  Barb.  148. 

(p)  Ex  parte  Bolton,  8  Hont.  ft  A.  3ST. 

(g)  Mardack  v.  MUl*,  II  HeL  S ;  Ulster  Co.  Bank  *.  McFarian,  5  Hill,  OS,  3  Do- 
nto,  1.13. 

(r)  Strohecker  e.  Cohen,  1  Speen,  340. 

(i)  Luff  V.  Pap^  S  HiU,  413,  7  id.  S7T.  The  holder  ot  a  trill  pajable  al  siiiht  pru- 
•entad  it,  bat  the  dnwee  refused,  aajiiig  that  he  had  no  Tandi,  but  afierwarUa  hlM  lia 
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as  not  to  amount  to  a  negotiable  bill  of  exchange,  tlie  draft  and 
promise  might  then  not  only  hold  the  drawee,  but  work  an  equi- 
table assignment  of  the  fun(1.(()  In  some  places  there  is  a  custom 
for  banks  to  certify  checks  drawn  upon  them  as  good.  This  has 
been  treated  as  a  promise  to  pay  such  checks  on  presentment,  and 
equivalent  to  acceptance,  rendering  the  bank  liable  as  acceptor,  as 
in  the  case  of  bills  of  cxchange.(u) 

Acceptance  hy  promise  is  provided  for  by  statutes  in  some  of  our 
States.(uu) 

SECTION    III. 

CONDITIONAL  AND   QDALIFIED  AOCBPTANCES. 

In  the  chapter  upon  the  essentials  of  a  promissory  note,  and 
the  section  on  the  certainty  of  the  fact  of  payment,  we  have  seen 
that  if  the  promise  to  pay  be  upon  condition,  or  be  dependent  on 
a  contingency,  the  instrument  is  not  a  negotiable  promissory 
note.  And  it  has  also  been  said  repeatedly,  that  an  acceptor  of 
a  bill  stands  in  the  same  relation  to  it  as  the  promisor  of  a  note. 
Here,  however,  is  an  important  diSerence.  Not  only  may  a 
drawee,  as  we  have  seen,  be  held  as  acceptor  on  a  promise  to 
accept,  but  if  he  actually  accepts  on  a  condition  or  a  contingency, 
this  acceptance  may  be  valid  and  suSicient. 

The  law  on  this  subject  is,  however,  somewhat  difficult,  and  in 
some  respects  not  altogether  certain. 

lu  the  first  place,  we  would  remark,  that  the  subject  of  con-> 
ditional  acceptance  is  closely  connected  witli  that  of  a  promise 
to  accept,  a  conditional  acceptance  being  no  more  in  fact  than  a 
promise  to  accept  upon  the  happening  of  some  future  event  or 
circumstance.     Whether  the  facts  proved  in  any  case  amount  to 

ironid  ansirer  it  at  the  commencemBnl  of  the  noxt  qaannr.  The  holder  did  not  ngrM 
to  wait,  renurkiQg  that  he  would  eead  it  back  to  the  drawer.  The  bill,  however,  wm 
not  sent  back,  but  presented  again  by  the  aame  bolder  aoniB  time  after  the  time  men- 
tioned.  Httd,  that  these  faeli  did  not  amonnt  to  an  acceptance  or  a  contract ;  and 
that  evideace  that  the  drawee  had  fundi  at  the  time  of  refosal  waa  irrelevant.  Pcdt 
D.  Cochran,  T  Pick,  34.  The  drawee  of  an  order  for  a  >eaman'i  share  of  the  proceedi  ' 
of  a  whaling  vojage  declined  to  accopt,  bnC  took  the  order,  promiaing  lo  trr  and  save 
the  aiDoantfor  the  payee,  if  the  drawer  conaenled.  The  drawer,  on  his  relam,  refused 
to  tuaent.    3dd,  no  acceptance  or  asaignment.    Parkhorst  s.  Dickenon,  21  Pick.  307. 

{ti  So  said  in  Luff  e.  Pope,  S  Hill,  418 ;  Harrison  v.  Williamson,  3  Edw.  430 
See.  tor  an  ilIoEtiation  of  ihia  principle,  Berij  i^.  Taylor,  G  Hill,  STT. 

(■)  SapoU,  Chapter  on  Checks. 

(uu)  What  would  satisfy  the  statnte  <a  Mew  York  is  conaideted  in  Harrison  v. 
Smidi,  a  Sweeny,  689. 
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KD  absolute  or  to  a  conditional  acceptance,  is  a  question  of  lav  for 
the  court  to  determine. (v)  It  has  been  held  that  an  acceptance, 
absolute  on  its  face,  cannot  be  shown  to  be  conditional,  hj  parol, 
between  the  immediate  parties  tliereto,  as  this  would  be  to  con- 
tradict the  terms  of  the  written  coutract ;  (w)  but  if  the  accept- 
ance is  ambiguous,  it  may  be  explained  by  parol. (x)  An  absolute 
acceptance  may  be  qualified  by  an  express  condition  in  a  sepa- 
rate and  simultaneous  writing,  because  both  instruments  aro. 
regarded  as  forming  but  one  contract;  but  this  cannot  afifect  a 
third  party,  who  took  the  bill  without  knowledge  of  the  con- 
dition.(y)  A  conditional  acceptance  becomes  at  once  absolute 
on  the  performance  of  the  condition,{yy)  but  it  should  still  be  set 
forth  in  the  declaration  as  conditional,  with  an  averment  of  per- 
formance,(z)  the  burden  of  proof  being  upon  the  plaintiff  to 
show  such  performance,  (a) 

Tlie  following  are  some  of  the  instances  in  which  an  accept- 
ance has  been  held  conditional.  A  promise  to  pay  when  certain 
goods  con^gned  to  the  drawee  are  sold  ;  (b)  when  in  cash  for  the 
cargo  of  Ship  Thetis  ;  (c)  to  accept  when  a  navy  bill  is  pajd  ;  (d) 
to  pay  as  remitted  from  thence  at  usance  ;  (e)  that  the  bill  shall 


(o)  8pnmti>.MMlhein,  I  T.R.  189,  ir>7/o,J.diMentin|;.  Buila-,  J.  raid ;  "What- 
orer  may  have  been  the  doabtt  fonnerlj  of  what  amoantcd  to  acceptanra,  I  codfcIts  11 
ii  the  sole  proviace  of  the  conrt  to  dedde  whether  this  ii  an  abaolnte  or  a  condition*] 
acceptance."    EdeoD  v.  Fnller,  2  Foster,  1S3;  Bamet  d.  Smith,  10  id.  SiS. 

(b7)  Hcaycrin  B.  Donnell,  7  SmedM  &  M.  344.  Adams  v.  Wordlcy,  1  M.  *  W. 
374,  was  an  action  by  rhe  drawer  against  the  acceptor.  The  plea  arcrred  an  sgreeraent, 
not  stated  to  be  in  writing,  nhluh  Mt  forth  that  the  plaintiff  agreed  not  to  call  upon  the 
defendant  till  an  action  against  a  third  party  ww  determined.  The  plaintiff  demurred, 
and  the  demurrer  was  sustained.  Parkt,  B,  said  :  "  At  preseut  it  is  enough  to  snj  thai 
you  KcJc,  liy  a  parol  contemporaneons  agreement,  to  alter  the  «b«o!me  engi^menl 
entrred  into  by  the  bill."  By  Lord  Abinger,  C.  B. :  "  It  would  be  tot;  dangerous  to 
atluw  a  party  10  alter  ia  anch  a  manner  the  absolute  contract  on  the  face  of  a  bill  of 
exclmnf^"  In  Hoare  n.  Graham,  3  Camp.  57,  Lord  EUenboroi^h  said  :  "  This  would 
be  iororporating  with  a  written  contract  an  incongruous  parol  condition,  which  is  con- 
trary to  flrat  principles." 

(x)  Swan  s.  Cox,  1  Marsh.  176. 

(y)  H..\¥erh«nb  v.  Monleiro,  4  Taunt  844 ;  Mason  «,  Hnnt,  1  Dong.  397. 

(;///!  r.v-k  V.  Wolfendale,  105  Mass.  601. 

{I)  Langiton  v.  Comey,  4  Camp.  178 ;  Rail!  ir.  S*i«U,  I  Dow.  &  R  K.  P.  33 ;  Swu 
»,  Cox,  1  Marsh.  176. 

(a)  Read  V.  Wilkinson,!  Wash. C.C.S14i  Qammonv.  8ehniall,S  TannL  344. 

(b)  Smith  V.  Abbot,  9  Stra.  lisa. 

(c)  Julian  r.  Shohrooke,  S  Wils.  9. 
{d)  Fierson  b.  Dunlop,  9  Ckiwp.  B71. 
(«)  Bsnbary  e.  Lissetl,  9  Stra.  1111. 
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be  paid  when  funds  arrive  from  France ;  (/)  to  ranev  an  accept- 
ance till  sufficient  effects  are  received  frum  the  estate  of  A  ;  (^ ) 
to  p&j  if  a  certain  house  should  be  given  up  to  the  drawee  before 
a  da;  named  ;  {h)  a  statement  that  the  biU  will  not  be  accepted 
until  the  sliip  witli  the  wheat  arrives  ;  (t)  that  the  drawee  cannot 
accept  till  stores  are  paid  for ;  (_;)  that  the  drawee  did  not  know 
whetlier  the  ship  on  whose  cargo  the  bill  was  drawn  would  come 
to  London,  and  therefore  he  could  not  accept,  with  a  subsequent 
statement  that  the  bill  would  be  paid,  even  if  the  ship  was 
lost ;  {k)  au  agreement  to  accept  on  consideration  that  goods 
shall  be  consigned  to  the  acceptor  to  answer  the  bill,  together 
with  a  policy  of  insurance  upoo  them  ;  [[)  a  promise  by  the 
drawee  to  the  holder,  that,  if  he  would  get  back  the  bill  after  it 
had  been  protested  and  returned,  it  should  bepaid;(m)  to  pay 
if  the  consignment  was  sold  when  the  bill  became  due  ;  (n)  an 
acceptance  according  to  a  certain  contract.(o) 

Acceptance  is  sometimes  made  "  when  In  funds."  Of  course 
the  acceptor  is  then  liable  only  when  he  has  funds.  In  one  case 
it  was  held  that  this  meant  when  the  drawee  has  funds  which 
the  drawer  has  a  present  right  to  demand  and  receive,  and  did 


(/)  Uondiubalv.  Hadudo.  eCu.&P.  llB,3MoorBftS.Ml. 

tg)  Bomrbank  d.  Monleiro, «  Tsont  844. 

(Aj  Swu  t>.  Cox,  1  Manh.  IT6. 

(l)  Miln  E.  PrMl,  4  Camp.  3>S. 

(j)  Pieraon  o.  Dnolop,  2  Co*rp.  S7l, 

(k)  Sproat  E.  MatthewB,  I  T.  R.  183.  la  thii  caaa  Ihs  coart  held  that  tliii  ma  a 
'Onilhional  occoplanre,  dependiag  apan  either  one  of  tfae  two  ercnu  mendoaed,  u  it 
•fSM  evidont  froin  what  pused,  that  there  «m  no  intent  to  accept  nnleH  the  ar> 
lepcor  ihould  liave  funds  in  his  handi  with  which  to  reimbune  himself;  that,  if 
the  ship  cBiDc  to  London,  he  would  have  tlM  dieposal  of  the  cngo ;  if  alie  was  loit,  be 
had  in  his  poaseauon  a  policy  of  insarance,  a  lien  which  would  proTide  him  irilb 
snffiuient  funds. 

(f)  Maaon  d.  Hnnt,  I  Dong.  997. 

(fli)  Grant  n.Shao,  ieMaM.341.  In  Andenon  >>.  Hick,3C«inp.  179,  aUU  drawn 
an  the  defcndnnts  was  returned  unaccepted ;  bat  one  of  the  defendanti  aftcrwaidi  aaid 
to  the  plaintiff:  "If  ;ou  will  eend  the  bill  to  the  eonntii^-hoiue  affain,  I  will  giT« 
directions  for  ita  being  accepted."  No  proof  wu  offered  that  the  bill  wm  a£ain  lent  to 
the  dcfead&nt*'  cooating-honie,  it  being  eontsnded  that  the  fhct  amoanted  to  an 
abaolute  acceptance;  bat  Lord  Elknbonmjk  aaid:  "This  wat  otilj  It  conditional 
promise  to  accept,  and  could  not  operate  aa  an  acceptance  till  the  bill  wat  aent  back  HI 
the  conntinE-hoose."  The  plaintiff  wm  accordinglir  nonmlted.  So  slw  Cos  ».  Cole 
man,  Oai.  Temp.  Hardw..  London  ed  ,  79. 

(n)  Browne  v.  Coit,  I  HcCord,  408. 

(d)  Kellogg  V.  Lawrence,  Hill  &  D.  33!. 
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not  apply  to  wages  for  daily  labor  earned  after  acceptance,  and 
needed  for  the  doily  subsistence  of  the  laborer.(p) 

The  acceptance  of  an  order  payable  "  if  in  funds,"  is  regarded 
as  an  admission  by  the  acceptor  that  he  baa  funds,  and  he  cannot 

(/))  Wintenniile  v.  Poat,  4  N.  J.  430.  Siitta,  J.  nii  %  "  Tbe  term  '  when  in  fnnd* ' 
litrasllj  meuis  when  the  acceptor  is  in  the  poueHlon  of  caib  whkh  the  dnwer  hu  a 
present  right  to  demand  and  receive,  or  to  approprinte  by  hit  bill,  whether  inch  fandi 
be  the  product  of  labor,  or  of  commodities  furniihed,  of  goods  told,  or  money  depositeJ 
or  collected,  or  any  other  tourca.  And  anch,  in  my  Judgment,  ia  itt  Ikir  commercial 
aod  judicial  comlruclion,  and  anjr  other  would  make  the  meaning  of  the  words  to  depend 
upon  the  pocaliar  circamstancet  of  each  particnlar  caK,  and  would  produce  doubt  and 
uncertainty,  and  tend  to  impair  the  raloe  and  the  cooTcnience  of  n^otiablo  paper,  and  to 

tlie  promotion  of  strife  and  litigation It  ia  not  to  be  inppoaed  that  the  partiei 

meant  that  the  pittance  of  each  day's  work  ahonld  be  withheld  from  the  ucceaaitiea  of 
(be  laborer'a  fitmily  till  they  ahonld  accnmnlaCa  to  the  amonat  of  the  bill.  The  law  - 
doea  not  requite  it,  and  political  ocoDOmj  and  common  humanity  (briiid  it."  In  Han- 
ton  D  Ijigrnhnra,  1  Strob.  271,  it  was  held  that  whero  a  factor  accepts  a  phmter'a  order, 
payable  when  in  fundi,  thia  is  a  promise  to  pay  out  of  the  flnt  funds  which  shall  come 
into  hit  hands  ,  and  the  drawee  cannot  apply  Ibem  fitel  to  tbe  payment  of  a  debt  dne 
him  from  the  drawer,  at  this  would  be  "  adding  another  condition  to  the  ecceplance^ 
and  the  acceptance  would  then  mean,  they  would  pay  tbe  oi^er  when  thej  had  funds  in 
band  over  end  above  the  amount  of  their  debt,"  It  aeema  that  the  fvctor  may,  however, 
deduct  expenses  incurred  by  him,  with  refbrcnce  to  the  particular  conaignment.  Ibid. 
[n  Campbell  r.  Pcttcngill,  7  Groenl.  IS6,  "  funda"  was  held  to  mean  cash,  and  not 
good  and  available  demnnda  or  aecnrities  till  converted  into  money.  The  court  also  ex- 
press an  opinion  that,  alttiough  the  drawer  is  not  entitled  to  notice  when  he  hat  no  fundi 
in  the  drawce'a  tiandi',  yet  where,  instead  of  funds,  the  drawee  has  available  demands,  no- 
tice must  be  given  to  the  drawer.  Id  Andrent  v.  Bagga,  Minor,  173,  it  wax  held,  that, 
in  order  to  recover  of  the  drawer  on  a  bill  accepted  when  in  fundi,  it  is  neceatary  to 
prove  that  the  acceptor  had  received  funds  itilBcient  to  pay  tbe  bill  according  to  ita 
terms,  demand  by  the  bolder,  and  notice  of  non-payment  to  the  defendant.  See  Gallery 
t.  Prindle.  14  Barb.  ISG ;  Kdot  u.  Becaide.  I  Miles,  294.  In  Swanacy  a.  Breck,  10 
Ala.  i33,  it  wBj  held,  thai,  if  the  administrator  of  the  drawee  receives  the  funds,  he  ia 
liable  on  the  deccaxed'a  acceptance.  A  general  acceptance  of  an  order  payable  out  of 
a  panicalnr  fund  imposea  upon  tbe  plaintiff  the  obligation  of  showing  that  the  particu- 
lar fund  waa  received  by  the  acceptor.  Owen  n.  Lavine,  14  Ark.  389.  When  A 
placed  a  note  in  B's  hands,  for  which  B  is  to  acconnt,  and  afterwards  A  drawa  on  B 
an  onlcr  payable  out  of  the  flnt  proceeda  of  the  note,  and  B  accepts  ;  it  is  no  defence 
for  B,  that  the  note  waa  pnt  into  his  hands  before  the  order  was  drawn.  Bird  u.  McRI- 
Taine,  10  Ind.  <0,  An  acceptance  of  an  order  to  pay  S  SOO  out  of  the  first  money  of  tbe 
drtwoT  received  by  the  drawee  on  acconnt  of  a  newspaper  eatablishmsnt.  binds  the 
acceptor  to  pay,  from  dme  to  time,  on  reasonable  request,  as  money  is  received,  and  a 
judgment  against  him  fl»  a  part  of  the  aum,  on  his  refusal  to  pay  on  i«queat,  is  no  bar 
to  a  subsequent  action  for  a  fnrtber  aum  received  by  him  after  the  commencement  of 
the  flrat  action.  Sham,  C.  J.  aud  :  "  The  queatiou  ia,  whetlier,  by  a  {e\r  conatrnction, 
the  acceptance  in  the  present  ca«e  ii  an  undertaking  to  perform  one  duty  at  one  time, 
and  then  to  terminate,  or  whether  It  is  a  stipulation  to  do  more  than  one.  It  ia  an 
acceptance  and  undertaking  to  pay  the  plaintiff  tHOO  out  of  the  first  money  bclonj^ng 
n  tbe  drawer,  which  the  acceptor  should  receive  on  acconiu  of  the  EMlem  Star,  a 
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afterwards  allege  a  want  of  consideration  in  an  action  bjr  the 
holder,  (g) 

An  absolute  acceptance  of  au  order  payable  on  a  contingency 
is  the  same  in  legal  effect  as  if  the  instrument  had  all  the  requi- 
site certainties  of  a  bill  of  exchange  with  a  conditional  acceptance. 
Thus,  an  absolute  acceptance  of  an  order  payable  in  the  goods 
of  the  drawer,  or  the  proceeds  thereof,  amounts  to  an  agreement 
to  pay  the  order  according  to  its  tenor,  and,  in  order  to  recover 
on  such  acceptance,  tlie  bolder  must  aver  and  prove  that  the 
drawee  bad  in  bis  bands  either  the  goods  specified  or  the  pro- 
ceeds.(r)  An  acceptance  of  an  order  for  the  payment  of  money 
out  of  the  amount  to  be  advanced  to  the  drawer  wlien  certain 
bouses,  which  be  was  then  erecting  on  the  drawee's  land,  sliould 
he  so  far  completed  as  to  have  the  plastering  done  according  to 
a  contract  between  the  parties,  is  conditional ;  and  tlie  acceptor's 
liability  is  dependent  upon  the  contingency  of  the  work  being 
completed  according  to  the  contract,  nor  will  such  acceptance 
become  absolute  by  a  subsequent  cancellation  of  the  contract  by 
the  drawee  and  the  assignee  of  the  drawer. (s)  Compliance  with 
the  condition  is  in  the  nature  of  a  condition  precedent,  and  if 
the  condition  is  not  complied  with,  the  acceptance  is  of  no  effect. 

newtpAper  eaUblishmciit,  tnuisfeired  by  the  drawer  to  tlie  iccepton.  It  U  obrjoaalf  » 
coDdiUonal  andeitakEng.  Waa  Ihe  whole  obligation  to  be  void,  if  tha  wioiiiit  collected 
■bonld  not  reach  S200,  and  all  right  to  demand  auTthing  saspended  until  tha  full 
Eam  should  be  received "!  We  cannot  consider  tbia  the  trne  meaning.  It  app«Bn  to 
na  thnt  the  intention  was,  that  the  acceptors  shoald  pay  to  the  amonnt  of  i  SOO,  if  so 
mnch  ghould  be  collected  ;  otherwise,  luch  part  of  the  nam  as  ehonld  be  collected.  Thii 
teems  to  have  been  lbs  conBtmctioD  adopted  I131  the  acceptors,  bj  their  pajing  a  port, 
and  yielding  to  a  judgment  for  a  part.  But  if  payment  was  not  to  he  suspended  until 
tiie  fitll  t  SOO  should  be  collected,  and  as  it  might  never  ho  collected,  then  the  concla- 
•ion  of  law  must  be,  that  such  part  as  should  be  collected  should  be  paid  in  reasonable 
time,  if  requested.  No  other  reasonable  construction  can  be  put  upon  it.  It  is  a  gen- 
eral rule,  that  when  a  dut^  is  to  be  done,  and  no  time  fixed,  it  mast  be  done  in  a 
reasonable  lime.  Taking  this  legal  conclusion,  in  connection  with  the  lomis  of  the 
acceptance,  it  is  an  undonaking  (0  pa?  out  of  n  porticnlar  fund,  from  time  to  time  ai 
received,  on  reasonable  request.  The  pajmeni,  therefore,  of  part  of  the  amount  docs 
not  bar  the  claim  for  the  balance  when  collected  ;  and  we  think  the  contract,  being  to 
paj  &om  time  [to  time]  on  request,  is  a  contract  to  be  performed  at  di&brent  times,  and 
therefore  a  judgment  for  one  breach,  in  not  paying  a  part,  is  not  a  bar  to  an  action  on 
■nodier  breach,  in  not  paying  on  demand  the  balance  admitted  to  liave  been  coUeded." 
Peffj  B  Harrington,  a  Met.  368. 

(q)  Ecmbte  v.  Lull,  3  McLean,  STS. 

(rj  Atkinson  v.  Manks,  I  Cowen,  691 

((J  Newball  t>.  Glut,  3  Cash.  37a. 
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Thus,  where  an  agreement  was  made  to  accept,  in  uonsidera- 
UoQ  that  goods  of  a  certain  value  should  be  consigned  to  the  ac- 
ceptor to  auBwer  the  bill,  and  goods  of  a  less  value  were  sent,  the 
acceptance  was  held  not  to  be  binding.{<)  And  where  a  person 
agreed  to  accept  provided  the  goods  against  which  tlie  bill  was 
drawn  should  be  sold  before  the  maturity  of  the  bill,  and  they 
were  attached  by  a  creditor  of  tiie  drawer  while  in  the  drawee's 
hands,  it  was  held  that  there  was  no  acceptaiice.(u)  It  would 
seem  that,  even  if  the  drawee  himself  sliould,  by  any  act,  pre- 
vent tlie  contingency  from  happening,  he  could  not  be  liable  as 
acceptor.  The  remedy  of  the  holder  would  probably  be  by  a 
special  action  on  the  case,  and  the  sum  to  be  recovered  would  not 
be  the  debt  due  by  the  acceptance,  but  damages  for  the  wrongful 
act  of  the  acceptor  in  preventing  the  completion  of  the  contract, 
by  reason  of  which  the  holder  has  sustained  the  loss  of  the  debt 
The  burden  of  proof  would  be  upon  the  plaintiff  to  show  that  the 
defendant  caused  the  prevention  of  the  completion  of  the  con- 
tract, and  any  evidence  on  tlie  part  of  the  acceptor  to  show  thai 
tlie  drawer  had  failed  or  been  unable  to  perform  the  contract,  by 
reason  of  death,  sickness,  insolvency,  or  other  inability,  would  be 
competent  to  rebut  the  cliarge.{ti) 

Whether  an  acceptance  payable  at  a  particular  place  is  a  con- 
ditional acceptance,  or  not,  has  been  much  discussed,  and  the 
opinions  of  many  learned  judges  have  been  given  on  both  sides 
of  the  question.  The  Court  of  King's  Bench,  in  England,  for  a 
long  time  held  such  an  acceptance  not  to  be  conditional ;  that 
the  word  "  Accepted  "  expressed  the  contract,  and  the  words 
*'  payable  at  a  certain  place  "  were  in  effect  a  memorandum 
which  was  inserted  as  a  kind  of  accommodation  between  the  par- 
ties, to  which  the  holder  of  the  bill  was  not  bound  to  attend. (10) 


(t)  Mason  «.  Hant,  1  Dong.  S97. 

(u)  Drovn«  d.  Coic,  1  McCord,  408. 

(>}  Skaw,  C.  J.,  Newhall  n.  Clark,  3  Cash.  376. 

(v)  Thefirstcnraviu  tliHtof  Smithr.  DokFontnine,  HolcN.  P.  Se6,note(ITS5), 
whero  Lord  Mantfield,  at  Nisi  Prias,  held  snch  an  acceptance  abfolnte,  and  proof  of  de- 
mand at  the  place  apecilicd  nnnGceaaaiy.  The  game  was  held,  at  NJai  Pritis,  bj  Lord 
EUenbomigh,  in  Ljnn  [i.Snndiue,  1  Camp.  423  (ISOB) ;  and,  in  reference  lo  a  nolc,  inan 
action  againsc  the  maker,  b;  Baiiles,  J.,  in  Wild  u.  Rennard!!,  id.  425,  note  ( 1 S09),  and 
bjr  Lord  EUtnboroagh,  in  Nicholli  v.  Bowes,  !  id.  498.  Thene  rtMS  were  followed  bj 
Fenton  n.  Gonodij,  13  Eaat,4S9  (IBll),  where  this  rale  was  laid  down  by  an  authori- 
tative decision  of  the  King's  Bench,  Lord  ESeiboniagA,  C-  J.  and  Grofs  and  Bajita/, 

Vol,  L-D 
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Tlie  Court  of  Gommoa  Fleas,  on  tlie  other  hand,  lield  that  such 
an  acceptance  was  conditional ;  that  all  the  words  taken  together 
expressed  the  contract,  which  was,  that  the  acceptor  promised  to 
pa;,  provided  the  bill  was  presented  at  ilie  place  meutioued,  and 
that  presentment  at  the  place  stipulated  must  be  averred  and 
proTod.(x)     Tlie  point  was  finally  settled,  at  law,  by  the  House 


n.  deliTCring  opiDioiu.  In  Hadg«  b.  Fillis,  3  Camp.  4ft3  (IBI3),  tbe  drswrr  draw 
tbe  bill  p&f  able  in  London,  sad  the  acceptor  accepted  it  piTabls  at  a  banker's  ibcre. 
Lord  EUtrdtiroagh  held  tbal  an  averiacnt  of  pniienlment  at  the  banker's  wai  material, 
and  muil  be  proved  GOibM,  C.  J.  followed  tbeee  decisions  in  Head  r.  Sewell,  Hott, 
B63  (1816),  bnt  then)  seems  to  besomedoabl  abonl  tbe  rorrectness  of  this  report.  Tlie 
caocs  in  the  King's  Bench,  with  reference  to  promiworj  notes  payable  et  n  specified 
place,  seem  hardW  to  be  consistent  with  the  doctrine  laid  down  by  the  same  raun  in  ref- 
erance  to  bills  of  exchange.  In  Sanderaon  p.  Bowes,  U  Eoal,  500,  Dickinson  v.  Bowes, 
IS  id.  1 10,  and  Howe  t>  Bowes,  id.  113,  it  was  decided  that  a  demand  of  payment  of  a 
note  at  iha  plaee  speeiHcd  was  neceBasiy,  and  the  following  distinction  WM  taken  :  that 
the  place,  being  specified  in  the  body  of  the  note,  is  incorporated  in  the  original  fonn  of 
the  inBtmmcnt,  while  the  place  designated  in  the  occf  plance  was  no  pan  of  the  original 
conformation  of  the  bill  itself.  This  distinction  can  hardly  b«  sustained.  Lord  Eldax, 
In  his  opinion  in  Rowe  n.  Yoang,  S  Bligh,  391,  I'n/in,  note y,  said  witti  reference  to  it: 
"  Somehow  or  other  it  seems  to  hate  been  assomcd,  that,  not  being  in  the  body  of  the 
hill,  it  is  not  to  be  considered  as  being  in  the  body  of  tlte  acceptance,  u  conclnsion 
which  it  is  extremely  difficult,  I  think,  to  adopt"  Bn^tg,  J.,  in  the  same  case,  said  : 
"I  am  free  to  confess  that  I  doabt  the  propHcly  of  those  decisions  (Sanderson  r. 
Bowes.  Dickinson  s.  Bowes,  Howe  d.  Bowes),  although  I  was  myself  a  party  to  them, 
and  I  think  it  more  manly  la  say  that  I  consider  my  opinion  in  those  esses  erroncoasly 
formed,  than  to  attempt  to  distingnish  thoao  cases  from  Fenton  u.  Qonndry  by  the  »«<■  of 
nice  and  subtle  dilTerencBB."  Another  distinction  taken  is,  that  the  one  class  of  livcis- 
lons  refers  to  promissoij  notes,  and  the  other  to  bills  of  exchange ;  bnt  this  ground  is 
hardly  tenable.  Another  is,  that  the  note*  were  payable  on  demand,  while  the  bills  or 
acceptances  were  payable  at  a  particniar  time,  and  that  in  the  latter  cose  the  defend- 
ant may  readily  make  an  averment  that  he  was  i«>dy  at  the  tinM  and  place  to  pay, 
and  that  the  other  party  was  not  ready  to  receire  the  money ;  bnt  in  the  former,  as  the 
time  of  payment  depends  entirely  upon  the  pleasnte  of  Uie  holder  of  the  noie,  tbe  de- 
fendant cannot  set  up  sneh  a  defence.  On  this  groand,  if  any,  it  is  apprehended  that 
the  two  classes  of  cases  may  be  diFilinguished  In  Parker  s.  Gordon,  7  Kast,  385,  it 
was  decided  that  presentment  for  payment  of  a  bill  accepted  payable  at  the  acceptor's 
banker's  after  banking  hours  was  insnffldent,  and  no  eridenee  of  dishonor,  so  as  to 
chai^  the  drawer.  In  this  case  no  presentment  to  the  acceptor  himself  was  shown, 
and  it  was  an  action  against  the  drawer;  so  that  a  distinction  may  well  be  drawn  be- 
tween this  case  and  the  others  mentioned  above.  See  also  Elfbrd  d.  Teed,  1  Maula  k 
6  28.  In  Roche  r.  Campbell,  3  Camp  S47,  an  actian  by  an  indonee  of  ■  note,  pay- 
able at  a  specified  place  ihiity-one  days  after  date,  agiunst  an  indoner,  Lord  Eliai- 
bamyh  held  it  to  be  a  fatal  variance  not  to  Itale  that  the  nota  was  so  payable  in  the 
declaiatlDn. 

(xj  The  Srst  case  in  the  Common  Bench  was  Ambrose  v,  Ilopwood,  S  Tannt  41 
(IB09),  an  action  against  the  drawer,  where  it  was  held,  that,  if  the  declaradon  allegoa 
a  bill  to  la  accepted  payable  at  the  hoase  of  certain  persons  at  a  particular  j>lare,  il 
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of  Lords,  vho-decided  that,  if  a  bill  of  exchange  is  accepted  pay- 
able at  the  house  of  A  ilk  Co.,  it  is  a  conditional  acceptance, 
restricting  the  place  of  payment,  and  tbe  holder  is  bound  to  pre- 
sent tlie  bill  at  that  boase  for  payment  in  order  to  charge  th« 
acceptor  of  tbe  bill.  If  he  briogs  au  action  upon  the  bill  against 
the  acceptor,  be  must  in  his  declaration  aver,  and  on  tbe  trial 
prove,  tliat  be  made  such  presentment,  ajid  for  want  of  sucli 
averment  tbe  declaration  was  held  bad  on  demurrer,  thereby  re- 
versing the  judgment  of  tbe  King's  Bencb.(y}    In  consequence 

maBt  liver  Ih&t  ths  bill  mu  preacnted  for  pajment  U  that  plare,  sad  not  to  those  per- 
sons generally.  Then  followed  CaLlaghua  v.  Ajlett,  3  id.  397,  S  Camp.  549  [1811}, 
a  suit  b;  the  draner  against  the  acceptor,  which  decided  that,  ifa  bill  is  accepted  pay- 
able at  a  banker's,  it  man  be  presented  Uiere  for  pajmenti  and  Q^ect  co  to  present  it 
ditchari^  the  acceptor.  The  next  case  was  Gammon  u.  SehmoU,  S  Taunt  344  (1BI4}, 
where  the  court  adhered  to  their  former  deciiions,  notwithstanding  the  eases  in  the 
King's  Benrh,  Htaih,  ChanJirt,  and  IJoliat,  JJ.  delivering  opinions.  This  case  of 
Bowes  0.  Howe,  id.  30,  in  the  Richcquer  Chamber  (ISIS),  sustained  the  decision  of  the 
King'a  Bench  in  reference  to  promiscorr  notes,  but  reversed  it  on  another  point  Mae- 
Donald,  C.  B.  deliverin);  the  opinion.  It  has  been  decided  in  Saundemn  t>  Judge,  B 
H.  BI.  509,  Riirharda  r.  Mibingion,  Holt,  364,  note,  Price  v.  Mitchell,  4  Camp.  300, 
Bxon  (',  Rnssell,  4  Mnnle  &  S.  SOa,  that  if  the  place  was  sprcifled  in  a  memorandnn 
at  the  foot  of  the  bill  or  note,  under  the  signature  nf  the  maker  or  acceptor,  the  pav- 
ment  was  not  conditional.  Thii  has  been  so  decided  since  the  Stat.  I  It  S  Oeo.  IT. 
e.  7B,  in  Williams  x.  Warini;,  10  B.  &  C.  3,  S  Man.  &  R.  9,  and  it  was  held  in  Exon  •. 
Bossell,  4  Manle  &  8.  SOS,  that  a  description  of  a  note  with  such  a  memorandum  at  the 
foot,  OS  payable  at  a  pnrticular  p!ace,  is  a  variance.  Qmlra,  Sptonle  v.  Legg,  3  Slaril. 
ISA.  But  if  tbe  declaration  merely  states  that  the  maker  made  the  Bote  payable  at  tbe 
place,  witho at  saying  that  it  was  so  payable  according  to  the  tenor  of  the  note,  this  doe* 
not  amonnt  to  a  misdescription,  and  may  be  rejected  as  superfluous.  Hardy  «.  Wood. 
roof^,  I  Stark.  319.  In  Trccothick  v.  Edwin,  I  id.  46S,  Lord  EllenhoniiigA  held,  that,  if 
the  mcmorandnm  is  printed,  it  most  be  considered  aa  a  part  of  the  note,  having  been 
made  at  the  same  time.  Bnt-gaan  Theie  appears  to  have  been  no  doubt  but  that, 
in  caries  between  the  indorsee  and  drawer,  in  both  coatts,  a  presentment  at  the  placa  - 
designated  in  the  acceptance  was  necCMai7;  so  where  the  place  was  specified  bj  tbe 
ilrawer  in  the  body  of  the  bill.  Tindal,  C.  J.,  Oibb  v.  Mather,  8  Bing.  914.  See  liodM 
».  Campbell,  3  Camp.  347. 

(j)  Ilowe  p.  Young,  S  Brod.  4  B.  165,  S  Bligh,  391  (1820),  Lords  Eldon  and  /fobs- 
talt  delivering  opinions.  The  opinions  of  the  twelve  judges  had  been  taken  on  the 
folloirlt]^  points.  First,  whether  the  holder  was  boand  to  present  the  hill  at  the  place 
designated.  This  was  answered  in  the  afflrmative  by  Dalkt,  C.  J,,  flesl,  Burreagh, 
Park,  Rkhardmn,  JJ.,  Oanoai,  Wood,  BB. ;  in  the  negative  by  Alboll,  C.  J.,  Bay 
li^,  HiJroyd,  JJ.,  lUchard;  C.  B.,  Grakam,  B.  (7  —  5).  Second,  whether  it  is  neces- 
sary that  snch  presentment  should  be  averred  in  the  declaration.  This  was  answered 
in  the  afflrmative  by  DaUai.  C.  J.,  Bamaifk,  Part,  JJ.,  Wood,  B.;  in  the  DCgntive 
by  Abbott,  C.  J.,  Bet,  Bai/lry,  Halmgd,  Eichardim,  JJ.,  Rie/iarA,  C.  B.,  Garros, 
Gre^m,  BB.  (4  —8).  It  will  be  observed  that  the  case  was  decided  against  tha 
opinianB  of  the  majority  of  the  jndges,  as  to  this  last  point  The  ground  taken  bythosa 
wbo  answeitd  in  the  negative  was,  that  the  scepter's  readiness  to  pa;  at  the  place 
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of  this  decision,  the  statute  1  &  2  0«o.  IV.  c.  78,  was  passed, 
reciting  that  the  practice  and  understanding  of  merchante  had 
been  contrary  to  this  decision.  It  enacted,  that  aa  acceptance 
payable  at  a  parUcular  place,  without  furttier  expression,  shall  not 
be  deemed  a  conditional  acceptance  ;  but  if  it  is  payable  at  a 
specified  place  "only,  and  not  otherwise  or  elsewhere^'  it  shall 
be  considered  conditional. (x)     The  courts  in  this  country  have, 

■honid  be  Bet  farlh  bj  him,  rs  a  matter  of  defence,  in  a  special  plea  arerring  that  fkct 
The  i«*w)n  for  inataiaing  the  affirnmiira  ffaa,  tbai  the  plaintiff  moBi  declare  npon  the 
contract,  and  moBt  aTer  everything  material  that  the  contract  contains.  Third,  whether 
nch  kcceptance  wai  conditional  or  not.  This  wu  answered  in  the  afflrmatiTe  by  the 
■ame  jadges  who  decided  the  afflmiallTe  of  ibe  first  qnestion ;  in  the  negatirc,  b;  ibose 
who  decided  the  n^ative  of  the  same.  Fonrth,  whether  the  pa^'M,  by  taking  ui  ac- 
ceptance qnalified  as  to  the  place  of  payment,  without  the  anthority  or  consent  of  tbe 
drawer,  woald  discharge  the  drawer,  so  that  the  payee  coold  maiotaio  do  action  against 
him  upon  the  bill.  An  opinion  that  he  wonld  not  be  discharged,  nnlcas  it  conld  be 
shown  that  he  was  injured  or  mnlerially  inconvenienced,  waa  enpresBed  by  Bajfiei), 
Bat,  Biarough,  Part,  Ridardtoa,  JJ.,  Garroa,  Wood,  BB, ;  that  no  action  conld 
be  maintained  npon  the  bill,  by  AbbM,  C.  J.,  Hcira/d,  J.,  Richardi,  C.  B.  The  dlffl 
eulty  on  this  point  seemed  to  be,  whether  making  the  dischat^  of  the  drawer  depend 
upon  the  question  of  inconvenience  or  injury  wonld  not  be  inlrodncing  too  lax  a  rule, 
and  give  rise  to  ^at  ancerlainty,  and  hence  it  wonld  be  better  to  lay  down  the  mle, 
that  the  drawer  would  be  discharged,  in  all  such  cases,  unless  notice  was  sent  to  him. 
Some  of  the  jndgea  expreued  bd  opinion  that  it  would  be  iimnatcrial  if  the  place  spcd- 
flcd  were  in  the  same  town  where  the  acceptor  lived ;  otberwise  if  ia  a  different  town. 
In  Rhodes  v.  Gent,  5  B.&  Ald.S41,  llie  acceptance  waa  payable,  when  due.  at  a  particu- 
lar place,  but  the  bill  vta  not  preaented  tilt  some  days  after  maturity.  The  acceptor 
was  still  held  liable,  having  sostained  no  injury  thereby,  Abbott,  C.  J,  said :  "  The  case 
of  Rowe  V.  Vonng  goes  the  length  of  holding  that  a  presentment  is  necesBary  at  the 
particular  place  specified ;  and  perhaps  it  may  go  funher,  and  may  exonerate  the  ac- 
ceplnr  in  case,  by  the  omission  to  present  in  time,  ha  sastains  any  actual  prejudice  i 
bnt  it  cannot  extend  to  a  case  like  the  pceaent,  wbcte  no  such  injury  is  proved  to  have 
■risen  in  consequence  of  the  omiaeion  to  present  the  bill  for  payment  when  due." 

(i|  This  Btalnle,  called  Sergeant  Onslow's  act  hy  Bett,  C.  J.,  Selbv  r.  Eden,  3  Bing. 
611,  613,  hu  been  held  to  apply,  in  the  case  of  bills,  to  actions  against  the  acceptor 
alone.  In  a  suit  against  the  drawer,  presentment  at  the  place  designated  must  be 
proved.  Gibb  v.  Mather,  8  Bing.  9U,  1  Moore  &  S.  38T,  S  Cromp.  &  J.  2S4.  Tindal, 
C.  J.  said :  "  In  caiea  between  the  indonee  and  the  drawer,  upon  a  special  accept- 
ance by  the  drawee,  no  doubt  appean  to  have  existed  but  that  a  presentment  at  ihe 
plaee  specially  designated  io  the  acceptance  was  necessary  in  order  to  make  the  drawer 
liable  upon  the  dishonor  of  the  bill  by  the  acceptor."  "  It  appears  to  us  that  the  stat- 
nlo  neither  intended  lo  alter,  nor  has  it  in  any  manner  altered,  the  liability  of  drawers 
of  billB  of  exchange ;  but  that  it  is  caniined  in  its  operation  to  the  cue  of  icccptots 
atone"  See  Emblin  v.  Dartnelt,  It  M.&  W.  B30.  It  has  been  decided,  that  where  the 
place  is  designated  in  the  body  of  the  bill,  an  acrapiance  is  absolntc.  unless  it  contains 
the  words  required  by  the  Btalnle.  or  their  equivalent  Selby  d.  Eden,  3  Bing.  611,  11 
/.  B.  Moore,  SI  I  ;  Fayle  d.  Bird,  6  B.  &  C.  SSI,  3  Car.  t  P.  303,  9  Dow.  &  It.  639. 
where  Lord  TatUrdat  laid  that  he  should  hare  enlaitained  tome  doubt  whether  I'je  etm 
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Titfa  the  exceptiou  of  Louisiana  and  IndiaDa,  held  that  such  ac- 
ceptances were  not  conditional ;  that  demand  of  payment  at  thr 
place  specified  need  not  be  averred  hy  the  plaintiff;  but  that  if 
the  acceptor  was  at  the  place  at  the  time  designated,  and  ready 
to  pay  the  money,  it  was  a  matter  of  defence  to  be  pleaded  on  hie 
part,  which  defence,  however,  is  no  bar  to  the  action,  but  goes 
only  in  reduction  of  dam^es,  and  in  prevention  of  costs.(a)     If 

wu  within  the  Btatuto,  hail  it  not  been  for  the  nnthority  of  Selbj  i>.  Eden.  In  Tamer 
D.  Harden,  1  B.  &  C.  1,  G  Dow.  &  R  S,  Ryan  &  M.  1215,  the  holder  of  &  bill  accepled 
payable  at  n  banker's,  tbe  vords  "only,  and  not  elsewhere."  being  omilited,  did  not 
present  it  there  for  payment,  and  the  banker  three  weeks  sfier  failed,  having  held 
during  that  time  a  balance  in  faror  of  the  acceptor  above  the  amount  of  the  bilL 
It  was  held  that  the  acceptor  sdll  eontinaed  liable,  although  ha  was  subjected  lo  tbe 
loss  of  the  money  by  the  omission  of  the  holder  to  present  the  bill  there  far  payment. 
So  Sebag  b  Abitbol,  i  Maule  &  S-  463,  decided  before  the  statute.  In  Sharp  v.  Bai- 
ley, 9  R.  &  C.  M.  4  Man.  &  R.  4,  the  drawer  made  the  bill  payable  at  hLj  own  house, 
and  it  was  held  that  the  jnry  might  infer  from  this  &ct  that  the  bill  was  an  accommo- 
dation bill,  and  notice  of  non-payment  by  the  acceptor  to  tbe  diswer  was  unnecessary. 
The  statute  applies  to  bills  made  payable  at  a  panicalar  place  by  the  act  of  the  drawer, 
as  well  as  where  rendered  so  payable  bj  the  act  of  the  acceptor.  Selby  v.  Eden.  3 
Bini;.  SI  1 ;  Fayle  «.  Bird,  6  B,  &  C.  531.  See  Htilstead  v.  Skelton,  i  Q.  B.  86 ;  Blake 
V,  Beaamont,  4  Man.  &  G.  7. 

(a)  This  point  has  been  decided  more  frequently  with  K^rd  to  tbe  makera  of 
promissory  notes  than  acceptors  of  bills  of  exchange,  yet  the  courts  make  no  differencs 
between  them  in  this  respect  Id  U.  S.  Bank  v.  Smith,  11  Wheal.  ITl,  Thmnfnaa,  3. 
expressed  an  opinion  that  demand  at  the  place  need  not  be  uTcrmd.  but  there  was  no 
decision  on  this  question.  It  was  decided,  however,  in  Wallace  n.  M'ConncIl,  13  Pet. 
136,  where  the  cases  are  collected  and  commented  upon  at  length.  Jodge  Sloiy, 
promissory  Notes,  \  E28,  note,  says  that  he  dissented,  but  his  dissent  does  not  ap- 
pear in  the  ceport-  Other  cases  approving  this  doctrine  are  Covington  d.  Comstock, 
11  Pet.  43;  Brabston  v.  Gibson,  9  How.  263;  Thompson  c.  Cook,9  McLean, 122; 
Silvern.  Henderson,  3  id.  165;  Brown  a.  Noyes,  3  Woodb.  &  H.75;  Martin  v.  Hnm- 
iUon,  5  Herring.  Del.  3!4,  3S9 ;  Stowe  s,  Colbnm,  30  Maine.  32  ;  Nichols  n.  Pool, ! 
Jones,  N.  Car,  23  ;  Foden  v.  Sharp,  4  Johns.  183  ;  Wolcott  v.  Vsn  Snntvoord,  1 7  id. 
!48:  Filler  v.  Bekley,  2  Watts  &  8.  458;  Faircliild  D.  Ogdensburgh,  &c.  R.  Co.,  19 
N.  T.  337,  Dtnio,  C.  J.,  where  it  was  decided  that  the  defence  of  reodiness  to  pay  M 
the  time  and  place  mentioned  goes  in  miiif;a(ion  of  damages  and  coats,  and  not  to  the 
^nse  of  action  ;  Fleming  r.  Potter,  7  Watts.  380,  where  the  same  rule  was  applied  in 
case  of  a  note  payable  In  specific  articles.  See  Caldwell  d.  Cassidy.  S  Cowen,  S7I,  an 
action  against  the  maker  of  a  promissory  note,  in  which  a  plea  was  held  bad.  on  de- 
murrer, because  it  let  forth  this  defence  in  bar  of  the  acUon,  and  not  of  the  damages ; 
■nd  secondly,  for  not  showing  that  the  defendant  was  ready,  by  paying  tbe  moikey 
into  court.  Savoge,  C.  J  said,  that  he  thought  an  account  of  demand  would  be  neces- 
sary in  case  of  a  note  payable  on  demand  at  a  particular  place,  but  in  Haxtnn  v. 
Bishop,  3  Wend.  1,  he  decided  that  it  was  not  Green  e.  Goings,  7  Barb.  65a.  See 
Ruggles  e.  Palten,  B  Mass.  480;  Carley  0.  Vance.  17  id.  389,  where  the  plea  was  held 
'Md  for  want  of  profert ;  Payson  o.  Whitcomb,  15  Pick.  212;  Carter  tt.  Smith,  9  Cnsh. 
j2I  ;  Eastman  0.  FiBeld,  S  N.  H.  333  ;  Otti  ir.  Barton,  10  id.  433  ;  Han  b.  Green,  8 
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a  bill  were  accepted  "  payable  OTtlp  at  such  a  place,"  it  would  be 
Eo  entirely  conditional  under  the  English  Etatiites,  tliat,  if  not  de- 
manded tbere,  tlie  acceptor  would  not  be  liable  at  all.  We  tliiuk 
this  should  be  the  rule  in  the  United  States ;  on  the  ground  that 
6uch  words  are  equivalent  to  "  Accepted,  provided  that,"  or  "  on 
condition  that "  ;  but  it  is  not  certain  that  a  bill  accepted  with 
the  word  "only,"  or  possibly  with  express  words  of  condition, 
miglit  not  l>e  held  by  some  courts  as  binding  tlie  acceptor  to  the 
amount  of  the  bill,  but  discharging  him  from  interest  and  costs, 
if  he  had  funds  at  the  proper  place  at  the  maturity  of  tlie  bill, 
by  which  it  would  then  and  there  have  been  paid.  The  principle 
upon  which  any  such  decision  must  be  founded  is,  that  the  hav- 
ing the  funds  tbere  for  that  purpose  operates  as  a  tender  of  them. 


Vl  191  ;  Eldred  e.  H&wea,  4  Conn.  465  ;  Jackson  v.  Packer,  13  id.  343;  Bond  i 
Storre,  id.  41S ;  Bi/»n  c.  Dyer,  3  Fnirf.  19 ;  Bemick  d.  O'Kyte,  id.  340,  when  pre 
•entment  «u  averred  and  the  plaintifT  wai  allowed  to  recover  withonl  inlrodncing 
BTideOce  to  lupport  it ;  McKenney  d.  Whipple,  Bl  Maine,  98 ;  Gammon  v.  ETcrett, 
SS  id.  66;  Lyon  v.  Williamson,  S  7  id  149;  Dockrey  v.  Dann,  37  id.  44Z ;  Weeds. 
Van  I^alen,  4  Halgt.  laS  ;  Bowie  s.  Darall,  1  Gill  ft  J.  1T5  ;  Allen  r.  Miles,  4  Har. 
ring.  Del.  234 ;  M'Nury  u.  Bell,  1  Terg.  902 ;  Malherrin  v.  Hannnm,  1  id.  SI ; 
Blair  t.  Bank  of  Teno.,  II  Homph.  94  ;  Bank  of  Ky.  v.  Hickey,  4  Litlell,  SIS ;  Conn 
V.  Gano,  1  Ohio,  483,  where  it  wal  also  held  that  the  averment,  Ehoogh  immaterial, 
yet,  ir  mode,  raait  be  proved,  PeoK,  J.  dissenting ;  Bnltettield  v.  Kiozie,  1  Bcamm.  445 ; 
ArmEtron^r  ».  Caldwell,  id.  646;  New  Hope  D.  B.  Co.  B.  Perry,  II  III.  467;  Irvine 
0,  Withers.  1  Stew.  Ala.  334  ;  Montgomery  e.  Elliott,  6  Ala.  701 ;  Watkins  «  Cronch, 
a  Leigh,  522;  Armietead  v.  Armisteads,  10  id.  519;  Samner  v.  Ford,  3  Pike,  389; 
McKiel  D.  Real  Estate  Bank,  4  id.  193 ;  Pryop  o.  Wright,  14  Ark.  189 ;  Dongherty  v. 
Western  Bank,  13  Geo.  287;  Clarke  c.  Gordon,  3  Rich.  L.  311  ;  McEeniie  t>.  Darant, 
g  id.  61  ;  Bank  of  8.  Carolina  v.  Flagg,  1  Hill,  8.  Car,  1 77  ;  Bank  of  N.  Carolina  v. 
Bank  of  Cape  Kear,  1 3  Ired.  L.  75 ;  Henshaw  v.  Liberty  U.  F.  ft  L.  Ins.  Co.,  9  Miaio.  333, 
where  the  noie  waa  payable  in  paper  currency ;  EdwanJg  d,  Haabrook,  3  Texas,  578 ; 
Andrews  v.  Hoxie.  5  id.  17t ;  Games  v.  Manning,  2  Greene,  Iowa,  3SI,  where  it  wat 
held  that  the  BBme  rules  were  applicable  in  case  of  a  note  payahle  io  speciilc  Brticlea ; 
Washington  i'.  Planters'  Bank,  1  How,  Hiss.  330;  Cook  tr.  Martin,  S  Smcdes  &  M 
379,  where  proof  of  an  averment  of  demand  at  the  place  was  hold  unnecessary. 
Some  of  the  American  cases  hold  an  aTermcnt  and  proof  of  demand  necessary  in  the 
cage  of  notes  payable  on  demand,  no  time  being  specified.  ThimipKin,  J.,  Wallace  b. 
H'Connelt,  13  Pet  143;  Bank  of  N,  Carolina  v.  Bank  of  Cape  Fear,  13  Ired,  L.  7S; 
Annistead  n.  Armisleads,  10  Leigh,  519,  Sanard,  J,,  who  said  that  this  principle 
wooli]  G^tlend  H>  the  case  of  notes  paysbto  on  demand,  after  a  speciflcd  time,  Simogt, 
C.  J,,  Caldwell  v.  Casudy,  8  Cowen,  271,  The  cases  denying  this  are  McKenney  v. 
Whipple,  21  M^ne.  »B  ;  Gaminon  v.  Everett,  35  id,  66  ;  Hoxlnn  D,  Biiihop,  3  Wend, 
1 ;  Montgomery  V,  Elliott,6  Ala.  701  ;  Dongherty  v.  Western  Bank,  13  Geo.  9><7  ;  bat 
the  conrt  held  in  this  case  tliat  averment  and  demand  at  the  place 
the  case  of  a  bank-note  payable  on  demand  at  a  specified  place.  Qn 
(iTen  ia  public  policy.    The  same  was  held  in  the  case  of  a  bontnc 
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The  caseE  which  we  have  been  considering  are,  as  our  notei 
show,  in  a  curious  state  of  conflict,  confusion,  and  uucertunt^r. 
A  great  number  of  fine,  subtile  distinctions  have  been  made  on 
a  comparatively  narrow  point,  and  it  seems  as  if  iugunuity  and 
acuteness  had  been  exerted  to  .make  rednemeots  iu  an  important 
commercial  question,  instead  of  an  endeavor  to  carry  out  the  real 
and  honest  intentions  of  tlie  contracting  parties,  and  to  produce 
uniformity  in  the  law  precisely  there  where  uniformity  is  emi- 
nently desirable. 

A  partial  or  a  qualified  acceptance  is  an  agreement  by  the  ac- 
ceptor to  pay  the  bill,  but  at  a  different  place  or  time,  or  in  a 
different  manner,  from  the  terms  thereof.  Thus,  where  a  bill  was 
drawn  with  a  date  expressed  when  it  was  payable,  and  the  drawee 

Carolma  c.  Buik  of  Caps  Pear,  IS  Ired.  L.  T& ;  but  there  it  wu  h«ld  that  tbere  wu  lui 
differcnn  between  notes  bj  a  natural  peisoD  and  thoM  or  a  ohporation,  in  this  m 
■pect.  Id  New  Hope  D.  B.  Co  v.  Perry,  II  ill.  467,  ia  an  action  oo  a  bank-bil) 
parable  at  a  pirtitalar  place  oii  demand,  it  iras  held  that  it  was  not  necessary  to  svei 
and  prove  a  demand  at  that  place.  In  Louisiana,  demand  at  the  time  and  place  iros 
formerlj  ronsiderad  necessary.  Mellon  e.  Croghan,  15  MBrt.La.4S3;  Smith  v.  Boh 
inaon,  3  La.  401 J  Erwin  d.  Adams, id.  SIB;  Monoo  s.  Pollard,  ID  id.  552;  Warren 
D.  Allnntt,  13  id.  454;  Fort  r.  Cortes,  14  id.  18U;  Hamer  v.  Johnson,  15  id.  243; 
Hans.  Long,  1  Rob.  La-BS;  Siillwall  v.  Bobb,  id.  311;  Wood  e.  Mullen,  3  id.SBSj 
Fnncs  e.  U.  S.  Banlc,  10  id.  533,  But  these  cases  have  been  overruled.  Ripka  d 
Pope,  9  La.  Ann.  61 ;  McCallop  u.  Flulier,  IS  La.  Ann.  551.  In  Picquet  v.  Curtis,  I 
Sumner,  4T8,  Slarg,  J.  said :  "  The  decision  o(  the  House  ot  Lords  ia  th«  great  cast 
of  Kowe  V.  YoanK  settled  the  law,  as  to  inland  bills,  upon  prindples  which  strike  xay 
mind  as  irresistible."  The  cues  in  Indiana  are  Palmer  r,  Hoghes,  I  Blackf.  333; 
Oilty  B.  Springer,  id.  35T.  See  Alden  h.  Barbonr,  3  Ind.  414.  In  Bassett  r.  Wills,  4 
Leigh,  114,  the  note  was  made  negotiable  at  a  certain  bank.  Held,  that  altbongb 
iiegotialde  there,  it  naa  not  theitfuie  piiyulile  there,  und  that  im  averment  of  pieaenta- 
tioii  at  the  bank  need  not  be  proved.     See  Hills  b.  Place,  4S  N.  Y.  520. 

In  an  action  a)jaiasl  the  drawer  or  indotser,  it  is  necessary  to  aver  and  prove  do 
iiinnd  at  the  place.  The  reason  is,  that  their  undertaking  is  conditional,  while  that  of 
ths  maker  and  acceptor  ii  primary,  U.  S.  Bank  v.  Smith.  1 1  Wheat,  171  ;  Berkshire 
Bank  D.  Jones,  6  Mass.  534  ;  Woodbridge  v.  Brigham,  13  id  403,  corrected  13  id.  556  ; 
Hart  V.  Gi«cn,  S  Vl  191,  194,  per  Phtlpa,  J. ;  Allen  a.  Smith,  4  Harring.  Del.  334, 
per  BoBlh,  C.  J. ;  Shaw  a.  Reed,  IS  Pick.  133 ;  North  Bank  u.  Abbot,  13  id.  465 , 
Baok  of  Wilmington,  Ac.  v.  Cooper,  I  Harring.  Del,  10;  Tockennan  v.  Hanwcll,  3 
Greenl.  147.  In  this  lost  case,  Mi/Ibi,  C.  J.  denies  that  there  is  any  difference  whether 
(he  action  is  brought  ag;ainst  a  drawer  or  indorser,  or  against  an  acceptor  or  maker. 
See  Irvine  d.  Withers,  I  Slew.  Ala.  334  ;  Roberts  v.  Mason,  1  Ala.  373  ;  Glasgow  v. 
Pratle,  8  Misso.  336  ;  Sullivan  v.  Mitchell,  1  N.  Car,  L.  Rep,  483.  See  Smith  o. 
M'Lean,  3  Taylor,  N,  Car.  73 ;  Nichols  f.  Pool,  3  Jones,  N.  Car.  33 ;  Watklns  r. 
Crouch,  5  Leigh,  9S3,  which  «aa  a  suit  agUnst  the  maker  and  Endorser  jointly,  and  it 
was  held  that  .It  was  not  maintainable  without  averment  and  proof  oT  demand  at  the 
place  specified.  Nor  does  the  acceptance,  by  the  indorser,  of  an  assignment  of  all  the 
effedj  of  the  maker  as  security  for  part  of  the  note,  dispense  with  aacb  demaad.    Ibid. 
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promised  to  pay  it  on  a  subsequent  day,  the  acceptance  vas  held 
to  be  good  widiin  the  custom  of  merctiaiits.(A)  A  bill  drawn 
payable  November  28,  1836,  forty-two  mouths  after  date,  being 
accepted  on  condition  of  its  being  renewed  till  November  28, 
1844,  was  held  to  be  a  good  accegtauce,  and  the  bill  to  be  prop- 
erly declared  on  as  accepted  payable  November  28, 1844. (c)  So 
a  draft  payable  at  sight  may  be  accepted  payable  at  a  subsequent 
d&j.{d)  Au  acceptance  for  part  of  the  bill  is  a  good  acceptance 
for  that  part.  Where  the  drawee  of  a  bill  for  £  127  accepted  to 
pay  £  100,  part  thereof,  it  was  held  a  binding  acceptance. (e)  And 
an  acceptance  to  pay  half  in  money  and  half  in  bills,  is  a  good 
acceptance  as  to  tlie  part  payable  in  jnoney.(/)  We  have  already 
seen  that  an  acceptance  by  a  partner,  in  lib  own  name,  of  a  bill 
drawn  on  a  firm,  binds  the  firm.(^)  The  same  has  been  held 
with  reference  to  joint  traders,  if  it  concerns  the  trade ;  but  it  is 
otherwise  if  it  concerns  the  acceptor  in  a  distinct  interest  and 
respect. (A)  If  a  bill  drawn  on  a  partnersliip  is  not  accepted  un- 
til after  a  dissolution  publicly  announced,  it  binds  only  the  part^ 
Iter  accepting  it,  if  the  other  partners  have  not  consented  to  his 
u<jt.(i)  A  partner  signing  his  former  firm's  name,  inadvertently, 
after  dissolution,  is  held  personally  ]iBble.(?()  It  may  be  slated  aa 
the  result  of  the  cases,  that  an  acceptance  by  one  of  a  bill  addressed 
to  several,  renders  the  acceptor  personally  liable,(y) 

(b)  Wslkerv.  Atwood,  II  Mod.  190. 

(e)  Rnuell  v.  Phillips,  U  Q.  B,  SSI. 

[d)  Claric«ti. Gordon, SSich.SlI.  Andit iiuidthat,if tbedraweeof abiUparabla 
■t  light  promUee  to  pay  it  if  it  is  prescated  at  a  puticalu  time,  the  pUiotiff  need  not 
BTcr  or  proTC  presentment  at  that  time.  Ibid.  In  Price  ti.  Sliute,  Cbittj  on  Bills,  303, 
■i  bill  payable  Jan.  l9t  vas  accepted  pajablo  March  lit.  The  holder  struck  oat  this 
last  date  and  iiuerled  Jan.  Ist.  The  acceptor  refnsed  to  pay  oit  presentment  at  that 
time  The  holder  then  restored  the  dale  to  March  lit,  and  recoveied  against  the 
acceptor.  This  case  has  been  doubted  bj  Laioraiee,  J.,  Falon  r.  Wiater,  I  Taont. 
4S0,  and  in  Master  u.  Miller,  4  T.  R  SSO. 

(s)  WegenloSe  r  Ecene,  I  Stni.  SU;  Me  DonglaM  n.  Wilkeson,  6  Wend.  (37 
643. 

{/)  Petit  r,  Benson,  Comb.  452. 

Itf)  Supra,  p.  t!3,  note  ib. 

(A)  Pinknej  v.  Hall,  I  Salk.  1!6  ;  Dnpajs  e.  Shepherd,  Holt,  a9e. 

(0  Tombeckbee  Bank  v.  Dnmell,  b  Hason,  SG. 

(<()  Lumberman's  Bunk  v.  Fratt,  51  Maine,  503. 

U)  Maitlt,  J.,  Oxen  v.  Van  Uster,  10  a  B.  318,  1  Eug.  L.  &  Bq.  396. 
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SECTION    IV. 

ACCEPTANCE    FOB    HONOB. 

Theee  can  be  do  acceptance  except  by  a  drawee,  or  by  a  drawee 
au  beaoin,  or  by  some  one  for  lionor.(A)  If  there  purport  to  be  a 
further  or  other  acceptance,  the  person  making  it  may  be  held  as  a 
(Tuarantor  or  otherwise  on  his  contract,  (if  there  is  a  consideration,) 
but  not  as  acceptor.(i) 

An  acceptor  for  honor  of  a  forged  bill  is  estopped  to  deny  its  gen- 
uineness OS  against  a  bolder  who  discounted  the  bill  on  the  &ith  of 
the  acceptance.(^ 

If  the  original  drawee  refuses  to  accept  the  bill,  and  there  is 
no  drawee  au  besoin,  or  lie  refuses  also,  and  the  bill  lias  been 
duly  protested,  theu  any  person  may  come  forward  and  accept 
the  bill  "  for  honor,"  and  this  may  be  done  at  the  request,  and 
under  the  guaranty,  of  the  drawee.(fn)  Such  acceptance  may 
also  be  mode  if  tlie  original  drawee,  after  aceeptance,  absconds 
or  becomes  insolvent.(n)  This  last  acceptance,  "  for  better  se- 
curity," as  it  is  called,  is  practised  in  England  much  more  fre- 
quently than  in  this  country. 

The  acceptor  for  honor  may  accept  for  any  one  or  more,  or  all 
tbe  parties  antecedent.  Properly  the  acceptance  should  desig- 
nate for  whose  houor  it  is  made,  and  then  it  enures  to  the  benefit 
of  that  party  and  of  all  parties  subsequent  to  him.(o)  If  it  is  gen- 
eral, it  will  be  taken  to  be  for  tbe  honor  of  the  drawer,  and  enures 
to  the  benefit  of  all  parties  subsequent.  The  holder  may  elect  to 
receive  or  reject  this  acceptance  at  his  pleasure. (/>)  If  he  receives 
it,  theu  the  acceptor  is  bound  to  all  persons  to  whom  the  party 
for  whom  he  accepts  would  have  been  Iwund.  In  some  instances 
tbe  acceptor  for  honor  writes  over  his  acceptance  *'  provided  due 
demand  be  made,  and  the  drawer  "  (or  any  other  party  for  whom 

(t)  MsT  V.  Kelly,  !T  A1b,*«7;  Jackson  b.  HiiJBon,  a  Camp.  447;  Polhill  p.  Waller, 
3B.&  Alt.  114;  Dhvib  e.  Clarke,  6  Q.  a  I S.  See  Jenkins  v.  UntchmBoa,  ]3  Q.  B.  7&a. 
Tbt  dravree  maj  recngnize  ■□  aciTeptnnce  as  bin.    See  Lindas  v.  Bradwell,  S  C  K  S8S, 

(0  Jackson  v.  Hudson,  3  Camp.  447. 

(U)  Fhitlips  D.  Thurn,  Law  Rep.  I  C.  P.  463. 

(m)  Knnif;  t.  Bayard,  1  FeL  2S0. 

(n)  Ei  parte  Wackerbatb,  5  Vea  S74. 

(9)  IIn<icey  v.  Jacob,  I  Ld.  Rnyw.  S8 ;  Lewin  v.  Branetd,  I  Lntw.  896,  Caitli.  I9S, 

(p)  MiCford  V.  Walcot,  IS  Mod.  410;  Gregorf  v,  Walcup,  1  Coniyns,  76, 

VoL-L  S7 
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he  accepts)  "  ia  duly  notified."  The  ohjert  of  this  is  to  prevent  the 
acceptor  for  honor  from  being  liable,  unless  the  party  for  whoee 
honor  the  acceptance  is  made  is  himself  liable.  We  think,  however, 
that  the  law  merchant  would  its^elf  make  this  provision,  unless  there 
was  an  express  or  implied  waiver  by  the  acceptor  for  honor.(9) 

The  holder  cannot  look  to  the  prior  parties  of  a  foreigu  bill, 
unless  he  protested  the  bill  for  the  non-acceptance  of  the  drawee, 
and  gave  tliem  due  notice.(r)  And  this  should  regularly  be 
done,  even  where  there  has  been  a  proper  acceptance,  and,  tlie 
drawee  liaviitg  iiuled  or  absconded,  a  subsequent  acceptance  for 
honor  is  made. 

For  tlie  reason  that  an  acceptance  for  honor  cannot  properly 
be  made  until  the  bill  has  been  protested  for  iiou-acceptauce  ;  or, 
if  the  acceptor  have  failed  or  absconded,  for  better  security ;  such 
acceptance  is  usually  designated  in  England  and  in  this  country 
as  an  acceptance  svpra  protest;  this  being  required  by  the  law 
mercliaiit  as  the  only  appropriate  proof  of  that  failure  or  refusal 
to  accept  of  the  proper  person,  which  alone  gives  to  a  third  party 
the  right  to  come  in  and  accept  "for  honor."(s)  A  holder,  as 
we  have  said,  may  entirely  refuse  an  acceptance  for  honor ;  in 
which  case  he  has,  of  course,  no  claim  whatever  gainst  one  who 
proposes  to  be  an  acceptor  for  honor,  or  becomes  so  without  the 
assent  of  the  holder.  If  he  receives  this  acceptance,  he  can 
demand  payment  of  the  bill  from  the  acceptor  for  lionor  only  at 
its  matunty.(t)  So,  also,  all  of  those  for  whose  honor  the  bill  is 
accepted  are  protected  by  it,  if  such  acceptance  is  received,  in 
the  same  manner  in  which  they  would  have  been  by  a  regular 
acceptance  by  the  drawee.  If  the  acceptance  be  without  limita- 
tion, we  have  seen  that  it  is  construed  as  an  acceptance  for  the 
honor  of  tlie  drawer,  but  it  may  be  for  the  honor  "of  the  bill," 
or  "  of  all  the  parties,"  and  then  it  must  be  so  expressed  ;  (u) 
but  if  it  be  a  special  acceptance  for  the  honor  of  one  or  more  of 
the  prior  parties  who  are  particularly  designated,  it  is  not  for 

{q)  Baring  u.  Clark,  19  Pick.  320. 

(r)  Phanix  Bank  u.  H1UM7,  IS  Pick.  483. 

(1)  Phoanix  Baiik  v.  Easmj,  IS  Pick.  4S3. 

(0  Wimaiaa  t.  Genaaint,  T  B.  &  C.  468,  1  Man.  &.  B.  994,  403.  Lgrd  Ta^a^m 
atiA  :  An  acceplann  for  honor  "ii  equiralcnt  Eo  tajing  to  the  holder  of  Ihe  ^lill, 
'  Keep  tlii«'  bill,  don't  reiom  it,  and  wben  the  time  umea  at  irbich  it  oaght  tc  be  paid, 
if  it  is  not  paid  b;  the  part;  00  whom  il  was  ori^alljr  drawn,  coma  la  me  and  rou 
aball  bava  the  monej'.' " 

(■)  See  Gaoam  c.  Aniiun>D(,  3  Dana,  EM. 
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the  honor  of  those  pnor  to  the  part;  for  whom  it  is  accepted,  and 
thej  are  excluded  from  its  benefit  and  protection,  (v)  And  it 
seems  that  the  holder,  if  he  has  duly  notified  these  unprotected 
parties  of  the  non-acceptance,  may  immediately  resort  to  them 
for  payment,  in  tlie  same  manner  as  if  there  were  no  acceptance 
at  all.(w) 

The  drawee  may  himself  refuse  to  accept  the  bill  generally, 
and  may  then  accept  it  supra  protest  for  some  one  or  more 
of  the  parties ;  as,  for  instance,  he  may  refuse  to  accept  it 
for  the  drawer,  and  may  then  accept  it  for  the  honor  of  an  in- 
dor8er.(a:)  But  if  it  was  his  duty  to  accept  it  generally,  by 
reason  of  the  state  of  his  accounts  with  the  parties,  he  giuns 
nothing  by  refusal  and  subsequent  acceptance  supra  protest ;  nor 
•  would  be  in  any  case^  if  this  subsequent  acceptance  supra  protest 
were  general,  or  for  all  parties  to  the  bill.(y)  There  may  be  sue 
cessive  acceptors  for  honor,  for  tho  reason  that  there  may  bo 
many  persons  for  whom  acceptance  tupra  protest  may  be  made. 
There  can  bo  but  one  such  acceptance  for  one  person,  if  that  be 
received  by  the  holder ;  but  there  may  be  a  separate  acceptance 
by  as  many  persons,  for  the  honor  of  each  party  to  tlie  bill,  aa 
there  are  such  partieB.(3')  It  has  been  held  that  an  acceptor 
supra  protest  for  the  honor  of  the  first  indorser,  may  require  of 
the  liolder  as  a  condition  of  payment  that  the  bill  shall  be  in 
dorsed  to  him. (a) 

The  acceptor  supra  protest  is  bound  to  all  persons  to  whom  the 
acceptor  would  have  been  bound,  as  has  been  said,  but  he  is  not 
bound  to  tliem  in  the  same  way,  or  on  the  same  conditions.  A 
drawee  becomes  by  acceptance  an  absolute  promisor,  like  the 
maker  of  a  note ;  and  the  drawer  is  as  his  indorser.  But  an 
acceptor  for  honor  is  liable  rather  as  an  indorser ;  for  he  is 


(*)   BCBITCS,  p.  499. 

(le)  BcawM,  p.  4SE). 

(z)  Baaw««,  pi.  S3. 

(y)  Schimmelpenaich  v.  Bayard,  1  Pet.  S64.  MartkaU,  C,  J.  ■»<! :  "  If  the  drawMs, 
refoiiag  la  honor  the  bill,  uid  thus  denying  ths  aathoiiC;  of  the  drawer  to  draw  upon 
them,  were  bound,  in  good  fiiich,  to  accept  or  j»j  M  drawees,  the^  will  not  be  per- 
mitted to  change  the  iclatioD  in  which  tlicj  stand  to  the  panics  on  the  bills  by  a  wrong- 
ful act.  Thej  can  acquire  no  rights,  as  the  holders  of  bills  paid  si^rn  protest,  if  tb^ 
were  bound  to  honor  tbem  in  their  character  of  dnwees." 

(>)  Bcawes,  pi  43. 

[a)  Freeman  v.  Perot,  3  Wash'.  C.  C.  4SS. 
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bound  to  pay  only  on  condition  that  the  bill  shall  be  again  prft- 
EOntfid  for  payment  at  maturity  to  the  drawee  (who  may  in  the 
mean  time  be  furnished  with  funds),  and,  if  not  then  paid,  be 
regularly  protested  for  non-payment,  and  notice  given  to  liim.(6) 
Where  a  bill  drawn  on  a  merchant  in  Liverpool,  payable  in 
Loudon,  was  presented  to  the  drawee,  who  refused  to  accept ; 
and  was  subsequently  acoepted  in  London  for  the  honor  of  ttie 
payee,  "  if  regularly  protested  and  refused  wlien  due,"  it  was 
lield  that  a  presentment  for  paymeat  to  the  drawee  in  Liverpool, 
a,  refusal  by  him,  and  a  protest  there,  were  necessary  in  order  to 
charge  the  acceptor  for  lionor.(c)  Evidence  was  introduced  in 
this  case  to  show  that  the  usage  under  such  circumstances  was 
to  have  the  protest  for  non-payment  made  in  Londoa  ;  but  the 


(b)  Hoarc  v.  Cazennve.  IE  Eosr,  331.  Lord  Eliaiboroagh  said  :  "  The  qaeslion,  tlKi«- 
fore,  ii,  whother  ■  prassntmenl  to  the  drawees  for  payment,  and  s.  proleat  for  non-psj- 
ment  b;  them,  ii  or  is  not  eiKnlial  u  a  previous  requisite  to  the  maintaining  of  an 
action  agunsl  theae  defendants,  the  acceptori  for  the  honor  of  the  flnt  indorsera  ;  and 
Ibis  depends  upon  the  namre  and  obligation  of  an  acceptance  for  tho  honor  of  the 
drawer  or  indoner.  If  an  acceptance  in  these  terms  be  an  engagement  by  tho  pcraon 
giring  it  that  he  will  pay  the  bill  when  it  becomes  due,  and  entitles  the  holder  to  look 
to  him  in  the  first  instance,  without  a  prerioos  resort  to  any  penoD,  tlie  plaiatifis  are  in 
that  case  en^tled  to  recorsr  upon  their  second  count;  bat  if  sDch  an  acceptance  be  in  hi 
nature  qualified,  and  amount  to  a  collateral  en(^gcment  only,  i.  e,  an  andenaking  to  pay 
if  the  ori^nal  drawee,  upon  a  presentment  To  him  for  payment,  shonid  persist  in  dit- 
honoringthil  bill,  and  Bach  dishonor  by  hiia  shoald  be  noiided.  by  protest,  to  the  person 
who  has  accepted  for  the  honor  of  the  indorser,  —  then  the  necessary  steps  have  not 
been  taken  upon  this  bill,  and  the  plalntifTs  cannot  recover.  And  such,  after  much  con- 
sideration, we  ai«  of  opinion,  is  the  case Tho  obo  and  convenience,  and  indeed  the 

necessity,  of  a  protest  upon  foreign  billi  of  exchange,  in  order  to  prove,  in  many 
coses,  the  regnlarily  of  the  proceedings  thereupon,  is  too  obvious  to  warrant  nsin  dis- 
pensing with  such  an  instrument  in  any  case  where  the  custom  of  merchants,  as  re- 
ported in  the  authorities  of  law.  appears  to  hare  required  it  And  indeed  the  reason 
of  the  thing,  a*  well  as  the  auricl  law  of  the  case,  seems  to  render  a  second  remrt  to  ibe 
drawee  proper  when  the  unaccepted  hill  still  remuns  with  the  holder  j  for  efl^cls  often 
reach  the  teiwee  who  has  refused  acceptance  in  the  drst  instance,  out  of  which  the  Wll 
may,  and  would  be,  satisfied,  if  presented  to  him  again  whan  the  period  of  payment 
had  arrived.  And  the  drawer  is  entitled  to  the  chance  of  benefit  to  arise  from  such 
second  demand,  or  at  any  rate,  to  the  bencdt  of  that  evidence  which  the  protest  aRbrdli 
that  the  demand  has  been  made  duly,  without  effect,  as  far  as  such  evidence  may  be 
available  to  him  for  purposes  of  ulterior  resort."  In  Williams  v.  Germaine,  T  B.  &  C. 
4ea,  the  doctrine  of  Hoore  i>.  Coienove  was  afBrmed,  and  Jadgment  4rrested  bocanse 
the  declaration  did  not  aver  presentment  to  the  drawee  for  payment.  Mitchell  s.  Bar- 
ing, 10  B.  &  C.  i ;  Roach  v.  Ostler,  1  Man.  &  R.  130 ;  Lenox  v.  Leverett,  10  UtM, 
1  i  Schofleld  »  Bayard,  3  Wend.  468. 

(e)  Mitvnetl  o.  Baring,  10  B  &  C.  4,  4  Car.  t  P.  3S,  Moody  &  M.  SBI.  Sise  Sciw- 
Arid  D.  Bayard,  3  Wend.  488. 
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court  held  that  tlie  peculiar  form  of  the  acceptance  rendered  an 
iuquiry  into  this  custom  irreleTaut  and  unnecessary.  In  conse- 
quence of  this  doubt  thrown  on  the  validity  of  the  usage,  the 
statute  2  <&  3  Wm.  IV.  c.  98  was  passed,  which,  after  reciting 
that  doubts  had  arisen  on  this  point,  and  the  expediency  of 
removing  them,  enacted  that  bills  so  accepted  may  be  protested 
for  non-payment  in  the  places  in  which  the  drawei'S  made  tliom 
payable,  without  further  presentment  to  tlie  drawees,  unless  the 
amount  owing  upon  such  bills  of  exchange  shall  have  been  paid 
to  the  holders  on  the  day  on  which  the  bills  would  have  become 
payable  had  they  been  duly  accepted. 

If  an  acceptor  for  lionor  pay  the  bill,  or  if  any  one  pays  for 
honor  tupra  protest,  although  he  did  not  accept,  he  may  resort 
for  full  indemnity  for  his  payment  and  all  legal  costs  to  the 
pei-Bon  or  persons  for  whose  honor  he  made  the  acceptance  or 
the  payment,  and  to  all  parties  who  would  have  been  liable  to 
those  persons  had  they  paid  the  bill  themselves,  (c^  And  he  may 
declare  generally  upon  this  custom, (e)  or  perhaps  generally  upon 
a  count  for  money  paid  to  the  defendant's  U8e.(/)  In  an  action 
upon  a  bill  witli  several  indorsements,  by  one  who  lias  paid  the 
bill  for  the  lienor  of  one  of  the  indorsers,  it  is  sufficient,  even 
upon  special  demurrer,  to  state  that  he  paid  the  bill  according  to 
the  custom  of  merchants,  without  stating  that  he  paid  it  to  the 
last  indorsee.(f )  Nor  can  such  payment  for  a  party  discharged 
by  laches  revive  his  lost  llability.(&)    If  it  had  been  accepted  by 

(<f)  Leake  d.  Burgos,  13  La.  Ann.  156  ;  G*zzam  e  Armstrong.  3  Dana,  554,  when 
Mantiatl,  J.  said  :  "  We  ore  decidedly  of  opinion,  that  he  (tho  acceptor  for  honor;  ac- 
quired no  dcmnad,  or  riglit  of  action,  againal  i.ny  piirty  snbscqucnc  to  t)ic  one  for  whom 
be  miido  the  pajracnt,  and  that,  even  as  against  the  preceding  pai-lics,  he  wns  onlj 
rabatitutcd  to  the  ri|;hu  of  that  partj,  in  the  mma  condition  aa  if  he  Imd  paid  the  bill 
himself."  In  Mertens  r.  Winnington,  I  Eip.  113,  "  Lord  Kenyan  was  of  opiniDQ  that 
when  a  hill  is  so  taken  ap  (for  honor],  that  the  partj  vho  doea  so  is  to  be  considered  as 
an  Indorsee  paying  fall  value  for  the  bill,  and  as  such  entitled  to  all  the  rcmcdicB  to  which 
■n  indorsee  ivonld  be  entitled,  that  is,  to  sue  all  the  parties  to  the  bill."  This  sceiDi 
lather  too  broad  a  proposition.  "  He  has  the  rij^lit  aDd  remedies  of  the  indonor  for 
vliam  he  pajs  the  bill,  if  he  chooses  to  pat  biraselfiD  that  position."  Erie,  J.,  Goodall 
e.  Polhill,  1  C,  B.  S33,  239.  It  is  necessary  for  the  acceptor  for  honor,  on  payment 
of  the  bill,  to  give  notice  of  tlie  payment  to  the  party  for  whom  he  scoepted  ;  otherwise 
be  loses  all  claim  upon  him.     Wood  v,  Fngh,  7  Ohio,  196. 

(()  Fairley  >,  Roch,  1  Latir.  SSI. 

{/)  See  Smith  v  Nissen,  i  T.  R.  369 ;  VaadowaU  e.  Tyrrell,  Uooaf  t  M.  87. 

(g)  Cox  V.  Earie,  8  B.  &  Aid.  430. 

(A)  See  Higgina  v.  Morrison,  i  Datu,  100. 
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tlie  drawee,  aud  the  acceptance  for  honor  had  been  for  better  se- 
curity, the  acceptance  gives  a  claim  against  the  acceptor  al8o.(i) 

If  both  drawer  and  acceptor  had  become  bankrupt,  and  the 
acceptance  were  for  the  drawer's  accommodation,  it  has  been 
held  that  tlio  acceptor  for  honor  must  first  resort  to  the  estate  of 
the  drawer. (_;')  It  was,  however,  held  in  a  subsequent  case,  tliat 
the  payer  for  the  honor  of  the  drawer,  under  similar  circum- 
stances, has  no  claim  on  the  assignees  of  the  acceptor,  because 
the  drawer  himself  hod  none. (A) 

An  acceptor  for  honor  of  the  drawer  thereby  releases  the 
(iccommodation  acceptor  of  the  bill,  because  an  acceptor  for 
lienor  can  acquire  only  the  rights  of  the  party  whom  he  thus 
protects,  and  a  drawer  has  no  claim  upon  an  accommodation 
acceptor. (Z)  If  a  drawee  who  is  not  bound  to  accept  a  bill 
refuses  acceptance,  and  requests  a  third  person  to  accept  it  for 
honor  of  an  indorser,  and  guarantees  that  third  person  for  so 
doing ;  if  such  acceptor  for  honor  pay  the  bill,  he  may  still 
resort  to  the  indorser.  But  the  indorser  may  put  in  any  defence 
he  would  have  had  f^ainst  the  drawee. (m)  If  an  acceptor  for 
honor  of  an  indorser  specially  promises  to  pay  any  person  au- 
thorized to  receive  the  money  and  give  a  valid  discharge,  it 
seems  tliat  he  is  not  boand  to  pay  unless  the  holder  will  put  his 
name  ou  the  bill,  or  give  him  a  bond  of  indemnity.(n) 

If  the  bill  be  payable  at  so  many  days  after  Bight,  and  accepted 
for  honor,  the  time  which  the  bill  has  to  run  is  computed,  not 
from  presentment  to  the  drawee,  but  from  the  acceptance  svpra 
protest,  (o) 

An  acceptor  supra  protest  should  go  before  the  notary  public 
with  witnesses,  and  declare  that  he  accepts  the  bill  for  honor,  and 
designate  for  whose  honor  he  so  accepts.  This  is  at  least  the 
usual  way,  and  no  very  wide  departure  from  it  would  probably 
be  allowed.(p)     But  altliough,  when  ho  writes  his  acceptance  on 

(■')  Ex  parte  Wuekerbath,  S  Vea.  fiT4. 
(j)  Ei  p«rM  Waekerbath,  5  Vm.  574. 
{ki  Ex  parte  Lambert,  13  Vea.  1 79. 

(l)  McDowell  r.  Cook,  6  Smedes  &  H.  430 ;  Qamm  d,  ArniEtroag,  S  Dana,  9M 
Gx  parte  LEmbort,  13  Vos.  179. 
(m)  Konig  V.  Bayard,  I  Pet.  !50. 
(n)  FtEeman  t>.  Ferot,  S  Waili.  C.  C.  4B5. 
(o)  Willianu  «  Oermaine,  7  B.  &  C.  46S,  I  Han.  A  B.  394,  40S 
if)  Oazaam  «.  Armstrong,  9  Dan*,  594. 
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the  face  (as  he  shculd),  and  signs  it,  it  ts  proper  to  Bay,  "  Ac 
cepted  supra  protest,"  or  "for  ho^ior,"  it  seems  to  be  sufficient, 
and  ^lay  now  be  even  more  usual,  lo  say  only,  "  Accepted  S.  P." 

After  protest  for  iiou-acceptauco,  whether  there  be  acceptance 
supra  protest  or  not,  there  should  bo  a  regular  demand  and  pro* 
test  for  non-payment,  and  due  notice  given,  uot  only  to  enable 
the  holder  to  sue  all  parties,  but  to  enable  the  acceptor  for  honor 
to  sue  the  party  for  whom  he  accepts. (9) 

The  whole  law  on  the  subject  of  the  acceptance  of  bills  supra 
protest  is  quite  peculiar,  and  is  a  decided  exception  to  the  rule 
that  no  man  can  make  himself  the  creditor  of  another  without 
his  authority  or  consent.  For  here,  any  stranger,  as  we  have 
seen,  may  become  bound  for  another,  and,  by  satisfying  the  obli- 
gation, acquire  a  positive  claim  against  liim  for  indemnity,  with- 
out either  authority  or  consent  from  him.  But  the  rule  is  derived 
from  the  law  merchant,  and  rests  altogether  upon  the  purpose 
and  functions  of  bills  of  escbango.  It  is  not  yet  extended, 
eitlier  in  law  or  by  usage,  to  the  case  of  promissory  notes ;  where- 
fore, one  who  pays  a  note  which  is  overdue,  without  authority  or 
request  from  him  who  owes  it,  acquires  thereby  no  right  against 
him. 

It  is  said  by  Chitty,  that  a  presentment  should  be  made  to  the 
acceptor  for  honor  after  the  prior  requisites  have  been  performed, 
and  if  this  is  not  done,  he  may  be  discharged  from  liability. (r) 
But  we  know  no  authority  for  this.  Before  paying,  the  acceptor 
should  ascerttun  whether  the  signature  of  the  party  for  whose 
honor  he  is  about  to  pay  is  genuine  or  not.  K  it  is  forged,  he 
can  have  no  recourse  to  the  party  himself,  and  unless  the  forgery 
be  promptly  discovered,  and  immediate  notice  given  to  tlie  holder 
Co  whom  payment  had  been  made,  all  claim  on  the  latter  would 
bo  extinguished.  (5)  And  it  has  been  held  that  the  mistake  must 
be  discovered,  and  notice  given,  on  the  very  day  of  payment,  in  or- 
der to  bold  the  prior  parties ;  (()  the  reason  being,  that  tlie  holder 
is  entitled  to  know  on  the  day  the  bill  falls  due  whether  it  is  hon- 
ored or  dishonored.  If  the  acceptor  for  honor  pays  the  bill,  lie 
should  declare  before  a  notary  that  he  pays  sujrra  protest,  speci- 

(j)  Schofleld  0.  Bayard,  3  Wend.  491. 

(r)  Chitty  on  Billa,  3SI. 

\i}  Wiiklnson  v.  Johnaon,  3  B.  &  C.  4t8,  6  Dow.  &  B.  403. 

(0  WiUtinton  u.  JohnsoD,  3  B.  &  C.  4381  Cocki  e.  Hostcnnun,  9  B.  &  C.  SOS. 
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fying  the  party  for  whom  he  pays ;  and  this  declaration  should 
be  recsorded  by  tiie  notary,  either  in  the  protest  itself  or  in  a  sep- 
arate iiistrumeat.(u)  Notice  should  also  be  giveu  of  tliis  j)ay- 
ment  to  the  party  for  whose  honor  payment  is  made,  otherwise 
tlie  payer  for  honor  will  lose  his  right  to  call  upon  him  to  i-e- 
fuDd.(v)  If  the  acceptor  for  honor  should  himself  refuse  to  pay, 
there  should  be  still  another  protest,  and  notice  given  to  the 
drawer  and  indorsers.(«?)  It  seems  that  the  formal  instrument 
of  protest  may  be  drawn  up  at  any  time,  even  after  the  com- 
mencement of  an  action  by  the  party  paying  against  the  party  for 
whose  honor  the  payment  was  made.(x) 

SECTION   V. 

WHAT   ICCBPTANOE    ADMITS. 

Every  acceptance  admits  the  signature  of  the  drawer,  and  the 
acceptor  is  liable  to  an  innocent  holder  for  value,  although  the 
signature  be  fi)i^ed.(y)  But  the  admission  and  consequent  liability 
go  no  further.  If  the  amount  be  altered,  the  acceptor  is  liable  only 
for  the  original  amount;  and  it  is  held  that  if  he  pays  more  in  good 

t  Man.  &  R.  GTS.  This  lut  ease  i>  cited  by  Cbtnn,  J.,  Cuud  Bank  e.  Bank  of  A\- 
banj',  1  Hill,  397,  293,  and  dJAapprarcd,  as  reqniring  "on  alntMC  impracticable  dili- 
gence. I  doabi  whether  Ihia  case  cbq  be  inEtaJDed,  except  apon  ils  own  peculiar 
drcamsMnces,  if  il  can  be  sastaincd  at  all," 

(m)  Bcawes,  pi.  &3.  InGcralopnIoo.Wieler,  10  C.B.S90,T09,  Jfauir,  J.  said  ;  "It 
ii  a  pan  of  ihe  tnercantile  law  respecting  payments  for  boQor,  tbat  ihcj  must  be  pre- 
ceded or  acrompanied  by  a  declaration,  made  in  the  pn;sence  of  a  notary,  for  whose 
honor  be  pays  the  bill,  which  sbonid  be  recorded  by  a  notary,  cither  on  the  protest  or 
in  a  separate  iastrament  Ii  wonid  indeed  be  rontrary  to  a  general  principle  of  law  and 
JDBtice,  if  a  penon  who  made  a  payment,  or  did  an  act  alraply  withont  limit  or  qualifi- 
cation, coold  afterwards,  by  a  Bobscquent  deeluration  limiting  or  igualifying  its  effect, 
■ffeet  the  right  of  others.  No  person,  therefore,  paying  money  simply  to  the  holder  of 
a  bill,  could,  by  the  general  rale*  of  law,  by  a  aubseqaenl  deelnration,  cause  a  pay- 
ment BO  made  lo  assamo  the  character  of  a  payment  for  honor.  The  custom  of  mer- 
chants requires  the  declaretioa  which  is  to  qaelify  the  pttyment  to  be  made  in  the  pres- 
ence of  a  notary."    See  also  Gazzam  v.  Armattnag,  3  Dana,  654. 

(v)  Wood  B.  Pugh,  7  Ohio,  198. 

(v)  Chitty  on  Billa,  p.  353. 

(x)  So  held  in  Oeralopnlo  r.  Wieler,  10  C.  B.  690.  This  case  explaina  Vnnden-alt  - 
e.  Tyrrell,  Moody  &  M.  87,  whoio  a  aomewhat  different  rale  was  apparently  laid  down. 

(y)  In  Wilkinson  v.  Lutwidge.  1  Stra.  648,  an  action  on  the  ca»e  ngninst  an  acceptor. 
It  was  objected  that  the  acceptance  conldnotbe  proved  till  after  proof  of  the  sign  a- 
tDi«  of  the  drawer.  '•  But  as  to  this,  the  Chief  Jnstice  [JjtTd  liagmond)  was  of  opinion 
that  proof  of  an  acceptance  was  a  enfflcicnt  acknowledgment  on  the  part  of  the  ac- 
ceptor, who  man  be  supposed  to  know  the  hand  of  his  own  correspotidcnt,  bat  he  said 
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&ttb,  he  may  recover  back  the  excesa.(^)  If  the  acceptor,  in  an 
action  against  him  by  an  indoracr,  denies  by  his  plea  the  hand- 
writing of  the  drawer,  the  plaintiff  may  reply  the  acceptance  by  way 
of  estoppel. (2)  The  acceptance  also  admits  the  capadty  at  that  time 
of  the  person,  to  whom  the  bill  is  payable,  to  indorse,  and  the  ac- 
ceptor cannot  afterwards  say  that  this  person  was  a  bankrupt, (a)  or 
an  infant,(6)  or  a  married  woman  ;{o)  although  in  the  latter  case, 
if  she  indorsed  it  over,  and  afterwards  her  husband  exercised  liis 
right  and  indorsed  it  also,  the  acceptor  might  be  obliged  to  pay  it 
twice.(<j)  Nor  can  the  acceptor  say  that  the  bill  was  drawn  upon 
a  corporation  which  had  no  power  to  iodor8e.(e) 

But  if  the  bill  be  actually  indorsed  at  the  time  of  acceptance, 
this  does  not  admit  the  genuineness  of  the  indor8ement,(/)  unless 
the  name  be  that  of  a  living  person  which  is  forged,  and  the 
drawee  knew  this,  and  intended  to  give  currency  to  the  bill  so 
indor6ed.(^)     We  should  extend  this  principle  so  &r  as  to  say 

il  would  nol  be  conclusive  eridence."  Jn  Jenvi  v.  Fawler,  S  id.  94B,  Lord  Uni/moai) 
"  strong ly  inclined  Ihal  even  Actual  proof  or  forgery  would  nol  eicosc  [he  dufendaiiu 
Kgainst  their  own  acceptance,  whicli  hxd  ^ren  the  bill  n  credit  to  tbe  indorsee."  Iii 
Price  V.  Neal,  3  Burr.  1354,  tlie  acceplnr.  having  paid  a  bill  with  the  signature  of  the 
drawer  forged,  was  not  allowed  to  recover  back  the  amount  from  tbe  indonee  to  whom 
he  paid  ic,  on  thegroDud  tha(bi>  acceptance  was  an  admUaion  of  the  slgnalare.  "  When 
k  bill  ia  presented  for  acceptance,  the  acceptor  only  looks  (o  the  handwriting  of  the 
drawer,  which  he  is  afterwards  precluded  from  disputing,  and  it  i*  on  that  account  thai 
an  acceptor  is  liable,  even  though  the  bill  be  forged."  Per  Bailer,  J..  Smith  v.  Chea- 
ter, 1  T.  R.  6M  ;  Master  u  Miller,  4  T.  K.  3!0;  Dampifr,  J ,  Bass  e.  Clire,  4  Manle 
&S.  1&:  PonhouMD.  Parker,  1  Camp.  SS;  Lery  o.  Bank  of  U.  S.,  1  Binn.  ST,  4  Dal 
las,  3M  ;  Feori^  Ik.  R.  Co.  d.  Neill,  16  III.  !69  ;  Whitney  ».  Bnonell,  8  La.  Ann.  429 
Bte  Ellis  P.  Ohio  Ufe,  &c  Co.,  4  Ohio  State,  628  ;  Canal  Bank  v.  Bank  of  Albany, 
1  Hill,  SBT :  Talbot  s.  Bank  of  Bocheater,  id.  399 ;  Clafiin  v.  Griffin.  S  Bohw.  689. 

it/S)  Parit  Bank  u.  Ninth  Bank,  56  Barb.  87  ;  1  Abbott,  Pr.  N.  Y.  ]ao. 

(2)  Snnderson  u.  Coleman,  4  Man.  &  G.  S09.  So  an  indonement  by  the  payee  ad- 
mils  the  aiipiiiture  of  the  maker.    Free  v,  Hawkins,  Holt,  5S0. 

(a)  Bmithwaite  v.  Gardiner,  B  Q.  B.  473.  See  Pitt  v.  Chsppelow,  S  M.&  W.  616; 
Drayton  v.  Dale,  3  B.  &  C.  293,  3  liovi.  &  R.  534. 

(6)  Taylor  ».  Croker,  *  Esp.  187  ;  Joupa  v.  Darcli,  4  Price,  300.     See  tnprn,  p.  70. 

(«)  Prince  B.  Bmnatte,  1  Scott,  3*3,  3  DawL  Prac.  Cbh.  382.  Cowlon  u.  Wicker- 
aham,  S4  Penn.  303. 

(d)  Smith  V.  Marsack,  6  C.  B.  486. 

(«)  Hnllifax  e.  Lyie,  3  Eitcb.  446. 

(/)  Smith  V.  Chester,  1  T.  R  654;  Carrick  0.  Vlckery,  S  Dong.  B53,  note;  Robarte 
v.  Tacker,  16  Q.  B.  360. 

(gl  Beemau  v.  Duck,  II  M.  &  W.  351.  In  this  case  Parkt,  B.  remarked,  with  ref- 
erence to  the  ca.ie  where  the  drUH'cr  and  first  indorwr  is  the  seme  party,  that  "it  is 
insisted  that  in  snch  a  case  Ilie  acceptor,  though  he  admits  that  the  hill  was  drawn  by 
the  partiee  by  whom  it  purports  to  be  drawn,  does  not  admit  the  indorsement  by  the 
aame  parties;  a  doctrine  which  is  clearly  eatabliBhed  as  to  bills  wherein  the  siKnatnre 
is  not  forged."  Robinson  v.  Yarrow,  !  Taunt.  455,  is  cited  as  tbe  authority  for  this, 
andanopiiuon  is  intimated  tliaC  tbe  rule  is  the  aame  where  the  drauer's  name  was  forged. 
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that,  whatevfer  objection  might  exist  agajnst  a  bill,  if  the  drawee 
accepted  the  bill  with  a  knowledge  of  it,  the  presumption  would 
be  that  he  intended  to  give  currency  to  that  bill,  although  then 
objectionable,  and  that  he  could  not  afterwards  avail  liimself  of 
such  objection.  But  acceptance,  togetlier  with  payment  by  the 
acceptor,  do  not  admit  the  genuineness  of  an  indorsement  bj  tlie 
payee ;  and  the  acceptor  may,  on  discovering  that  tlie  payee's 
signature  was  foi^d,  recover  the  amount  from  t)ie  party  to  whom 
the  payment  was  made. (A)  If,  however,  it  appears  that  the 
payee  was  never  the  owner  of  the  bill,  nor  had  any  interest  in  it, 
and  the  drawer  put  it  in  circulation  with  the  forged  signature 
upon  it,  the  acceptor  cannot  now  recover  back  the  money  he  has 
paid  from  the  party  to  whom  he  paid  it,  but  may  charge  it  to  the 
drawer,  who  will  be  estopped  from  denying  the  genuineness  of 
the  indorsement,  (t)  If  a  bill  be  drawn  by  one  as  the  agent  of 
another,  acceptance  admits  his  authority  to  draw  the  bill,  but  not 
his  authority  to  indorse  it.(j)  If  it  be  drawn  in  a  hctitions 
name,  the  acceptor  not  only  admits  this  to  be  good,  but  is  said  to 
be  bound  by  any  indorsement  of  the  same  name  by  tlie  same 
hand,  (ft) 

If  the  drawee  of  a  bill  which  purports  to  have  been  ac- 
cepted, once  admits  that  the  acceptance  is  his,  and  so  gives 
currency  to  the  bill,  this  is  in  the  nature  of  a  conclusive  adop- 

Robinson  c.  Tamxir  deddet  that  acceptance  admits  Ae  anthoritj  of  an  agent  to  draw, 
bnt  not  his  anthoritjr  to  indorse,  though  both  aignatnres  are  in  tbo  same  handwriting. 
Park,  J.  said,  that "  mere  acceptanw  proTas  the  drawing,  but  it  novea  proves  the  in- 
damment"  Smitb*.  Cheater,  I  T.  R.  654,  decides  that,  in  an  aciion  by  an  indonee 
againat  an  acceptor,  it  is  necealary  to  prove  the  handwriting  of  the  tint  indoracr,  bnt 
it  doce  not  appear  that  the  drawer  and  flrat  indoiwr  was  the  samo  party.  There  might 
be  a  distinction  between  Robinion  v.  Yarrow  and  the  point  nnder  coniiderBtioD,  on 
the  ground  that  an  aathority  to  dta,w  and  an  autboritv  to  indone  are  different  things. 
The  reaBon  for  holding  that  acceptance  admits  the  drawer's  signalnre,  becaoje  the 
acceptor  is  boaud  to  know  the  writing  of  the  drawer,  might  extend  also  to  an  indoise- 
mcnt  by  the  same  patty ;  and  bo  also  the  reason  that  the  acceptor  is  bound  to  look  at 
the  drawer's  signatniB,  for  if  the  bill  is  drawn  payable  to  the  order  of  the  drawer,  tha 
drawee  shonld  look  farther,  and  see  if  the  drawer  has  not  ordered  it ;  for  if  be  hM  not, 
die  bill  is  incomplete. 

(A)  Canal  Bank  c.  Bank  of  Aibany,  1  Hill,  Z8T  ;  Talbot  r.  Bank  of  Rochester,  id. 
295;  Dicke.  I^verick,  U  La.  573;  Hortsman  r.  Henshaw,  II  Row.  177. 

(i)  Coggill  V.  American  Bank,  I  Comst.  IIS;  Hortsmao o.  Henshaw,  II  How.  ITT; 
Meacher  v.  Fort,  3  Hill.  8.  Car.  121. 

( j)  Robinson  v.  Tarrow,  T  Tannt.  4S5,  I  J.  B.  Hoore,  150.  So,  thongh  the  indonB- 
ment  was  made  before  acceptance.    Part,  J.,  id. 

(()  Cooper  V.  Meyer,  10  B  A.  C.  468 ;  Beeman  n.  Dack,  1 1  H.  &  W.  SSI 
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tion ;  and  he  cannot  afterwards  defend  himself  hj  showing  it 
to  be  a  forgery,  even  if  he  made  the  admission  believing  llie  ac- 
ceptance to  be  hisown.(/)  If  an  acceptor  who  is  bound  by  hisaij- 
mission  pay  a  forged  bill,  this  gives  liim  no  claim  against  an  inno- 
cent drawer,  whose  name  was  iised.(m)  If  the  acceptor  of  a  bill 
puts  it  into  circulation,  he  thereby  admits  it  to  be  a  valid  sub- 
sisting bill,  and  cannot  afterwards  allege  that  he  paid  it  before 
maturity,  (n) 

A  bill  of  exchange  is  presumed  to  be  drawn  on  fiiuds,  with 
the  understanding  between  drawer  and  drawee  that  it  is  an 
appropriation  of  the  funds  of  tlie  former  in  the  hands  of  the  laU 
ter,  and  acceptance  is  an  admission  that  it  was  so  dravm,  and  of 
each  a  relation  between  the  parties. (o)  An  acceptance  for  honor 
does  not,  however,  admit  the  genuineness  of  the  signature  of  the 
party  for  whose  honor  the  acceptance  is  niade.(7»)  And  if  the 
bill  is  so  paid,  the  person  paying  may,  if  due  diligence  be  used, 
recover  back  the  amount  from  the  holder  who  received  it.(q) 

{I)  Lench  d.  Badiannn,  4  Esp.  33S. 

(r)  Hortnuan  *.  BcmhAir,  II  How.  ITT. 

(h)  Hinton  v.  Bank  of  Columbns,  9  Fort  Ala.  463. 

(a)  Jordan  v.  Tarkingtan,  4  Dev.  SGT  ;  Raborg  r.  Ftjton,  S  Wheat.  3Bi  ;  Hortt- 
moD  «.  Hcnihan,  11  Hov.  ITT. 

(p)  WilkiDion  9.  Johnun,  3  B.  ft  C.  438.  Atbott,  C.  J.  uid ;  "  A  bEll  is  carried 
for  pkjinenl  to  the  penon  wbow  name  appean  as  acceptor,  or  at  agent  of  an  acceptor, 
mtirelj  as  a  matter  of  coarae.  Thepeimn  preienting  rerj  often  knowi  noUiing  of  the 
acceptor,  and  mereljr  carries  or  lenda  the  bill  according  to  the  direction  that  be  finds 
apoD  ii ;  10  that  the  act  of  pifigentment  informi  the  acceptor  or  hia  agent  of  nothing 
more  than  that  hia  name  appeara  to  be  on  the  bill  as  the  peraon  to  paj  it;  and  it  be- 
hoores  Iiim  to  see  that  his  name  is  properi;  on  the  hill.  But  it  ia  bf  no  meana  a  mat- 
ter of  conrse  to  call  npon  a  peraon  to  pay  a  bill  for  the  honor  of  an  indorser ;  and  snch 
a  call,  therefore,  imports,  on  the  part  of  the  person  makinj;  it,  that  the  name  of  a  cor- 
respondent ibr  whosahonor  Che  payment  is  asked  ia  acinall^  on  the  bill ;  but  atill  hia 
attention  may  reasonably  be  ieasened  by  the  asacition  that  the  call  itself  makes  to  him 
in  Jad,  though  no  assertion  may  be  made  in  imrdt.  And  the  fanlt,  if  he  pays  on  a 
forged  aignalnre,  is  not  wholly  and  entirely  his  own  ;  bat  begins  at  least  with  the  per- 
son who  Ihoa  calls  upon  him.  And  thoogh,  where  all  the  negligence  ia  on  one  side, 
it  may  perhaps  be  nnflt  to  inqairo  into  the  qaanlum,  yet  where  there  is  any  fanlt  ia 
the  other  party,  BDd  that  other  party  cannot  be  said  to  be  wholly  innocent,  he  ought 
not,  in  onr  opinion,  to  prcflt  by  the  mistake  into  which  he  may,  by  his  own  prior  mis- 
take, hare  led  the  other ;  at  least,  if  the  mistake  ia  discovered  before  any  altemion  in 
the  aitnation  of  any  of  the  other  parties,  ^nt  ia,  while  the  remedies  of  all  the  paitiei  id- 
titled  10  remedy  ai«  left  entire,  and  no  one  is  discharged  by  laches." 

tq)  Supra,  ^  4. 
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SECTION    VI. 

EXTINGUISHMENT  OF  THE  OBUQATIOH  INCUBBED  BY  ACCEPTANCE. 

The  holder  of  an  accepted  bill,  however  accepted,  may  lose 
his  right  against  the  acceptor  by  waiver,  operation  of  law,  pay- 
ment, release,  or  other  satisfaction.  Payment  by  the  acceptor, 
or  a  valid  release  to  him,  of  course  discharges  the  other  parties, 
who  are  regarded  only  as  liis  sureties.  And  tlie  holder  may 
waive  the  acceptor's  obligation  qrally,  and  only  by  implication  as 
well  as  expressly,  provided  such  waiver  be  definite,  absolute,  and 
anquestionable.(r)  Still,  however,  it  is  held  that  an  express  dec- 
laration by  the  holder  is  necessary  to  discharge  the  acceptor,  or 
something  which  is  its  complete  equivalent.  Hence  absence  for 
several  years  will  not  suffice.(j)    It  is  undoubtedly  true,  that  con- 

(r)  In  an  tcdoii  by  indorsees  against  an  acceptor,  ic  irai  proved  that  llie  plointifls, 
hsTing  effecu  of  the  drawer  in  their  hands,  said  at  a  meeting  of  the  defendaot'a  credi 
iton,  "  that  thej  looked  to  the  drawer,  and  shoold  not  come  npon  tha  acceptor  of  tho 
bill."  la  eonseqaence  of  this,  the  defendant  assigned  all  his  property  for  the  benefit  of 
his  other  creditors,  and  paid  them  ]  Si.  on  the  ponnd.  The  drawer's  goods  in  the  plain- 
tifh'  haoda  taraed  oat  to  be  of  little  raloe,  and  this  suit  was  brought  to  recover  of  the 
acceptor.  "  Lord  ElUnborough  directed  the  jury  lo  consider  whether  the  language  osed 
by  the  plainCifis  amonnctd  to  an  abiolnto  tioconditional  renunciation  by  them,  u  hold- 
ers of  the  bill,  of  all  claims  in  respect  of  it  upon  the  detciidantK  as  acceptors,  whereby  the 
latter  had  entered  into  an  arrangemont  with  their  credilon.    Jq  that  case  Che  acceptors 

were  discharged  from  their  liability On  the  other  hand,  if  the  words  only  imported 

that  they  looked  to  the  drawer  in  the  first  inltance,  ....  that  chcy  should  not  resort  to 
them  (the  acceptora)  if  sacis&iction  could  1>e  obtained  from  another  qaarter,  they  did  not 
waive  their  remedy  by  this  conditional  promise,  and  the  acceptors  still  continued  liable 
nntit  the  bill  should  be  actoally  paid."  The  jury  found  for  the  plaintiffs.  Whatley  v. 
Tricker,  1  Camp.  35.  In  Parker  o.  ]>igh,  S  Stark.  2S8,  a  suit  by  an  indorsee  again Et  an 
acceptor,  it  was  proved  that,  prior  to  this  action,  the  plaintiff  bud  tlircatcned  lo  sue  the 
defendant;  that  the  defendant  called  upon  the  pluntiff  to  ascertain  the  amount  of 
the  demand;  that  tlie  plaintiff  showed  tfae  defendant  an  account  containing  several 
claims,  and  among  tbem  the  bill  now  sued  on ;  that  the  plaintiff  said  that  he  should 
look  to  the  drawer  for  the  amoant  of  the  hill  due,  and  wanted  no  mort  of  the  defcDdanl 
than  the  other  claims.  The  defendant  paid  the  amount,  on  the  supposition  that  the 
whole  of  the  plaintiff's  demand  was  included  therein,  which  he  said  he  should  not  other- 
wise have  done.  Lord  EUatboroagh  was  "  of  opinion  that,  in  point  of  law,  the  circum- 
stances do  not  amoaot  to  an  expiEss  renunciation,  and  nothing  short  of  that  wonld  be 
tnfflcient  to  discharge  the  defetidant  from  his  acceptance  of  the  bill." 

(f )  Dingwall  v.  Dunster,  1  Doug.  S4T ;  Ellis  s.  Galindo,  id.  2S0,  note ;  Farqohar 
0.  Southey,  S  Car.  &  P.  497.  To  Anderson  v.  Cleveland,  13  East,  430,  note,  a  suit  by 
an  indorsee  aguost  an  accepi«r.  no  demand  was  proved  till  three  months  after  the  bill 
became  dae,  and  the  drawer  had  in  Che  mean  time  become  insolvent    Loid  ifan^fiM 
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duct  or  langu^e  on  the  part  of  the  holder  which  is  fraudulent, 
or  has  the  effect  of  fraud  in  iudacing  the  acceptor  to  part  with 
his  security,  or  otherwise  subjects  himself  to  loss,  would  have  the 
effect  of  waiver.(()  But  receiving  interest  from  the  drawer,  or 
from  an  indorser,{M)  or  giviug  time  to  them,(v)  will  not  amount 
to  a  waiver,  although  it  has  been  held  (erroneously,  we  think} 
that  giving  time  to  the  drawer,  where  the  acceptance  was  known 
to  be  for  the  accommodation  of  the  drawer,  discharged  the  ac- 
ceptor.(w) 

nid :  "  Tbe  acceptor  of  a  Ull  or  maker  of  a  note  atwayi  remaina  liable.  The  accept- 
ance is  proof  of  haTiDK  aaseu  in  hit  hands,  and  he  oog ht  QBTer  to  part  with  them  unleu 
be  is  Bare  that  the  bill  has  been  paid  bj  tho  drawee.'' 

(()  Where  the  holder  agreed  to  consider  an  acceptance  at  an  end,  and  entered  in  bis 
lull-book,  "  A's  acceptance  is  at  an  end,"  and  no  demand  was  made  npon  the  acceptor 
for  three  7eBiB,  it  was  held  that  the  acceptance  was  waived^  Walpole  b.  Fnlleney,  cited 
I  Doug.  aia.  Where  the  holder  look  a  accnrity  from  fhe  drawer,  and  notified  the  ao- 
i-eptor  that  be  bad  settled  with  tbe  drawer,  and  that  the  ^acceptor  "  need  not  giie  him- 
self any  farther  troable,"  it  was  held  that  the  acceptance  was  waived.  Black  B.  Peele,  id. 
Bat  in  Adams  v.  Gregg,  3  Stark.  Ml,  the  accommodBtion  acceptor  desired  the  holder  to 
give  up  the  acceptance ;  the  holder  refiiscd,  bnt  said  that  tbe  acceptor  shoald  not  be 
tioahled  ahoat  it.  Abbotl,  C.  J.  Ibonght  that  the  declaration  was  no  discharge.  In  Win- 
termote  v.  Post,  t  S.  J.  420,  Haina,  J.  said  :  "  That  a  parol  waiver  is  lawful,  and  will 
discharge  die  acceptor,  there  can  be  no  doubt.  And  tho  court  was  correct  in  charglog 
tbe  jorr,  that  if,  in  their  opinion,  the  drcnmstances  of  the  case  and  the  conduct  of  the 
plaintiff  induced  the  defendant  to  believe  that  no  further  resort  would  be  had  10  him. 
It  was  a  waiver.  If  the  plaintiff  induced  the  defendant  fUirlv  (o  suppose  that  ho  would 
look  to  the  drawer,  and  not  (o  him,  he  thereby  relieved  the  defendant  from  any  farther 
care  to  secure  faad»  in  his  hands  to  meet  the  draft,  and  relinquished  to  the  defendant 
any  liability  that  resulted  from  the  acceptance.  And  whether  he  did  so  waive  the 
liability  of  the  defendant  was  a  qneMion  of  feet  properly  gabmitted  to  the  jaiy."  A 
plea  of  waiver  must  state  that  the  party  waiving  was  the  holder  of  the  Mil  at  the  time 
of  the  waiver.    Steele  o.  Harmer,  14  U.  &  W.  136,  S3I 

(u)  Farqubar  v.  Sonthey,  2  Car.  &  F.  497,  Moody  &  M.  14.   - 

(v)  Dingwall  D.  Dnnster,  I  Dong.  !4T  j  Ellis  v.  Galindo,  id.  3M,  DOte;  Farqnhar 
V.  Sonthey,  S  Car.  &  P.  49T. 

(is)  In  lAKton  r.  Peal,  2  Camp.  IBS,  an  action  by  an  indorsee  against  an  acceptor 
for  the  accommodadou  of  the  drawer,  Lord  EUeahoroagh  rated  that  the  tndoraee,  who 
had  taken  tbe  bill  for  value,  but  with  full  knowledge  of  tbe  facts,  and  had,  withont  the 
concurrence  of  the  acceptor,  received  part  payment  from  the  drawer,  and  given  him 
time  to  pay  the  ramainder,  had  thereby  discharged  the  acceptor  ;  on  the  ground  that 
the  acceptor  was  only  a  surety  for  the  drawer.  CoDversely,  for  a  like  reason,  in  Col- 
lott  B.  Maigb,  3  Camp.  ESI,  the  same  jnflge  held  that  the  drawerwas  not  discharged  by 
giving  lime  to  sacb  an  acceptor.  These  cases  were  doubted  by  Gibbt.  J.,  in  Kerrison  v. 
Cooke,  3  Camp.  SSS,  and  by  Sfanifidil,  C.  J.,  in  Raggett  v.  Axmorr,  4  Taant.  730.  In 
Fentum  r.  Pocock,  S  Taunt.  193,  I  Harsh.  U,  where  the  dclendanta  pleaded  that  they 
accepted  for  the  accommodation  of  ihe  drawer,  and  that  the  plaiutiff,  who  look  the  bill 
for  valuo  and  withont  knowledge  of  the  facts,  had  taken  a  cognovit  ihim  the  drawer, 
■gainsi  the  will.of  the  accepiora,  it  was  held  that  Ihe  accepton  were  not  discharged,  and 
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Wtietlier  such  vaiver  or  renunciation,  however  absolute,  would 
be  valid  if  without  cousideratiou,  may  be  doubted.  There  is, 
or  seems  to  be,  some  authority  for  it.(2:)     But  it  is  certain 

the  Nisi  Prina  nilinga  of  Lord  Elleaborvagh  were  denied  to  be  law.  Id  this  lait  cue  it 
will  bo  observed  that  the  plainliff  teamed  the  Tact  of  the  ■aretyship  tubceqaemly  to 
taking  the  bill,  hnt  before  he  accepted  the  cognovit,  wbile  in  the  former  cases  the  plain- 
tiff knew  the  fiicti  at  the  time  he  took  the  bill.  Bat  aa  to  ihii  Lord  Man^fidd  aaid  : 
''  Ai  it  appean  to  me,  if  the  holder  had  known,  in  the  cleareat  manner,  at  the  lime  of 
his  lakiQg  the  bill,  that  it  was  merely  an  accommodation  bill,  it  would  make  no  man- 
ner of  diO'erence;  tot  he  who  accepts  a  bill,  whether  for  raluc,  or  to  serve  a  friend, 
makes  himself  b  all  eventa  Uabla  ai  acceptor,  and  nothing  can  discharge  faim  hnl 
payment  or  release,"  Healk  and  Clumbrt,  JJ.  concurred.  In  Price  e.  Edmunds,  10 
B.  &  C.  578,  Parkt,  J.  said  :  "  I  think  Ibe  decision  in  Fvntnm  t>.  Pocock  was  good  «enM 
and  good  law."  In  Yallop  v.  Ebers,  1  B.  &  Ad,  698,  Loni  Ttniadta,  C.  J.  said,  that 
"Laxton  v.  Peat  has  been  long overmled."  UamBon  v.  Coartauld,  3  id,  36  ;  Kicholl 
r.  Norris,  id.  41.  See  also  Cantaira  v.  KoUeslon,  S  Taunt.  651 ;  Cbarlee  r,  HaiBdcEn, 
1  id,  234;  Mallet  v.  Thompson,  G  Eip.  176;  Smith  v.  Knox,  3  id.  46;  Angell  >. 
Ibler,  5  M.  &  W.  GOO,  4  Jurist,  196  ;  Strong  d.  rosier,  17  C.  B.  201,  In  Ex  parte 
Qlendinning.  Back,  SI  7,  Lord  Etdon  recognized  the  doctrine  of  Laxton  r.  Feat,  3 
Camp.  )S5,  and  diiapproTcd  of  Fentnm  d.  Pocock,  S  Taunt.  192.  See  also  Bank  of 
Ireland  v.  Beresford,  6  Dow,  S33 ;  Theobald,  Principal  and  Snretj,  p.  193,  el  leq. ; 
Jonoi  >,  Brooke,  4  Taant.  464. 

The  American  case*  approving  the  doctrine  of  Fenlom  p.  Pocock  are,  Bank  of  H 
ti.WalkBr,9S.AR.aaB;  Walker  b.  Bank  of  Montgomery  Co.,  12  id  382;  Murray  »,Jb. 
dah,SCowen,  484  ;  Farmers',  &c.  Bank  o.  Bathhone,  26  Vt,  19  ;  Clopperu.  Union  Bank, 
T  HarrU  &  J.  92  ;  Yalea  c.  Donaldson,  5  Md.  389  ;  Hansbrougb  o  Gray,  3  Gralt.  356  ; 
Lamhert  v.  Sandfurd,  2  Blackf,  137  ;  Ctonise  e.  Kellogg,  20  111.  1 1  ;  Diversy  >.  Moor,  22 
id.  330.  See  also  Chort^  u.  Barlow,  9  Pick.  54T  ;  Commercial  Bank  v.  Cunningbam, 
S4  Pick.  270  ;  Pickering  «.  Marsh,  7  N,  H.  IS2  ;  Grant  d,  Ellicott,  7  Wend,  3U7  ;  Lord 
e.  Ocean  Bank,  20  Fcnn.  State,  384,  But  in  Pai^s  u.  Ingram.  3  Foster,  283,  the  doc- 
trine is  laid  down  that  an  accommodation  acceptor  stands  in  the  position  of  surety 
upon  the  bill,  and  the  drawer  in  that  of  principal ;  so  that  a  discharge  of  the  acceptor 
by  the  bolder  does  not  release  the  drawer.  So  Adle  v.  Metoyer,  1  La.  Ann.  2S4.  See 
In  re  Babcock,  3  Story,  393 ;  Baker  n.  Martin,  3  Barb.  634,  It  does  not  always  dis- 
dnctly  appear  from  the  cases  what  the  true  gronnds  for  the  decision  were.  The  reason 
in  aome  is,  that  an  accommodation  bill  is  just  like  any  other,  and  in  the  earlier  case* 
regrets  bare  been  expressed  that  accommodation  bills  ever  came  into  ose. 

In  other  cases,  it  seems  to  be  considered  that,  although  the  accommodation  acceptor 
In  &ct  may  stand  in  the  relation  of  sarety  to  the  drawer,  yet  no  evidence  is  admussihia 
lo  prove  this,  as  it  would  be  allowing  paro!  teslimony  to  contradict  the  written  terms 
of  the  instrument.  If  this  is  so,  the  rules  as  laid  down  in  some  courts  with  reference  to 
tbe  point  now  under  consideration  would  seem  to  conBict  with  the  doctrine  sanctioned 
in  the  same  courts,  with  reference  to  admitting  evidence  to  show  whcia  two  parties  MgD 
a  joint  or  joint  and  sereral  note,  without  ezpreasiog  on  its  face  that  one  is  really  a 
aurety,that  the  holder  knew  the  facts  at  the  time  be  took  tbe  note,  and  afterwards,  by  a 
valid  agreement,  gave  time  lo  tbe  adsal  principal. 

[t]  The  head  note  in  Parker  d.  Leigh,  3  Stark,  328,  slates  that  the  rennnciatJOb 
must  bo  express,  and  founded  upon  some  consideration.  But  the  docition  was,  that 
there  was  no  ezpreas  rennnciation,  and  therefore  no  discharge  ;  and  h  is  diScnlt  to  sea 
bow  thia  case  is  an  authority  for  saying  that  an  express  renunciation  needa  a  coniiden- 
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that  it  must  liave  full  force  and  effect  wbere  it  has  iBdiiced 
tlie  acceptor  to  do  any  act  which  vould  be  injuriouB  to  him  if  the 
obligation  were  afterwards  insisted  on.  We  think  that  a  waiver 
operates  by  estoppel  rather  than  hj  contract,  and  we  should 
therefore  state  the  rule  thus.  Auy  renunciation  founded  upon 
s  valid  consideration,  or  acted  upon  in  good  faith  by  the  acceptor, 
so  as  to  put  him  in  a  worse  situation  than  if  this  renunciation 
had  not  been  made ;  or  any  act  of  the  holder  authorizing  tlie 
acceptor  to  believe  that  the  holder  had  renounced  all  claim  upon 
him,  whicli  belief  was  acted  upon  by  the  acceptor,  dischar^s  him, 
Au  acceptor  for  ^e  accommodation  of  the  drawer,  by  payment 
of  the  bill,  acquires  of  course  a  claim  against  the  drawer.  But 
if  a  hill  be  indoised  for  the  accommodation  of  the  drawer,  and 
afterwarda  accepted,  the  indorser  hy  payment  acquires  a  claim 
against  the  acceptor  as  well  as  against  the  drawer ;  for  he  is  not 
a  surety  for  the  drawer  to  the  acceptor,  but  for  both  to  the 
holder. (^)  It  has  been  said  in  one  case,  tltat,  where  a  holder 
promised  an  acceptor  that  he  would  not  sue  him  if  he  would 
'  swear  that  the  acceptance  was  forged,  he  would  not  be  able  to 
hold  the  acceptor  after  such  an  oath,  although  the  acceptance 
were  not  forged,  and  the  oath  was  false.  But  this,  we  think, 
might  he  doubtful. (z)     Any  material  alteration  of  the  bill,  or  of 

lion  to  aitppoct  it.  Th«  true  groand,  it  is  Conceived,  ii,  thM  >  wniver  worlis  bj  wajr  of 
Mtoppcl  rather  tlian  by  way  of  contract.  We  should  prefer  to  BtAta  the  rule  thai :  An 
exprcu  rvnunciatiaa,  founded  upon  a  coasideration,  or  honestlj  and  (airly  acted  apoD 
bj  tlK  holder,  eo  ■•  to  put  him  in  a  irorse  aieuation  ihaD  if  [he  reuonciatian  had  DOI 
been  made ;  or  any  act  upon  the  pun  of  the  holder,  giving  tbe  acceptor  rcB«onnbl« 
grouod  to  infer  that  the  former  had  renoonced  all  claim  upon  him.  and  acted  upon, 
—  amounts  to  a  discharge. 

(y)  Weir  b.  Cox,  19  Mart  La.  368. 

(■)  Stevens  n.  Thacker.  Peake,  Cas.  187.  In  this  case,  when  the  bill  itai  prasenteil 
tothe  acceptor,  he  declared  the  acceptance  to  be  a  forgery.  The  holder  agreed  nol 
to  «a«  the  acceptor,  if  he  would  make  an  affidavit  that  he  never  accepted  the  bill ; 
bnt,  being  afterwards  convinced  that  the  acceptor  did  accept,  refused  to  receive  the 
affidavit,  and  broaght  an  action.  It  vas  coDteitded  by  tbe  dofeadani,  that  Ihe  plaintiff, 
baring  agreed  to  accept  ttie  defendant's  affidavit  ai  evidence  that  he  wai  not  tbe 
acceptor,  could  not  afterwards  recede  from  the  agreemant.  But  Lord  A'cnjion  said: 
"  Had  the  defendant  awom  the  affidavit,  I  should  have  held  that  be  had  discharged 
binisclf  from  llie  present  action,  thoogh  inch  affidavit  had  been  false ;  for  the  plain- 
tiff, vho  had  agreed  to  accept  that  affidavit  as  evidence  of  tbe  fact,  should  not,  after 
having  induced  the  defendant  to  commit  the  crime  of  perjnry,  maintain  an  action  on 
tbe  bilL  But  as  in  the  present  case  the  defendant  had  not  sworn  the  affidavit,  he 
nitl  remains  liable  to  tbe  plaintiff's  action,  unless  be  can  prove  tbe  acceptance  a  tor- 
gery."    See  Lloyd  c.  Willan,  I  Esp.  17S. 
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the  acceptance,  without  the  assent  of  the  acceptor,  unless  to  cor- 
rect a  mistake,  dLscharges  him  from  liability.  This  subject  is 
coubidored  hereafter. 

A  discharge  of  the  acceptor  by  the  law  of  the  place  where  the 
acceptance  is  made,  and  is  to  be  performed,  b  equally  binding 
everywhere.  Thus,  where,  by  the  law  of  the  country  where  an 
acceptauce  is  made,  if  ibe  drawer  fails,  and  the  acceptor  has  not 
sufficient  effects  of  the  former  in  his  hands  at  the  time  of  accepts 
ing,  the  acceptance  becomes  void,  the  acceptor  ib  diecliarged  from 
all  liability.(a) 

A  cancellation  by  the  holder,  or  by  a  third  party  with  the 
holder's  consent,  is  evidence  of  a  waiver,  and  whether  the  cau- 
cellation  in  the  latt«r  case  was  by  the  consent  of  the  holder,  or 
not,  is  for  the  jury  to  dotermine.(6)  The  cancellation  of  aii  ac- 
ceptance by  mistake  does  not  operate  as  a  diBcharge.(c)  But  if 
the  liolder,  aware  of  the  mistake,  causes  tlie  bill  to  be  noted  for 
non-acceptance,  he  is  estopped  from  afterwards  sayuig  that  the 
bill  was  accepted.((i) 

A  release  before  the  maturity  of  the  bill  will  not  discharge  an 
acceptor  from  liability  to  pay  to  a  holder  who  took  the  bill  in 
good  faith,  witliout  notice  of  the  release  ;  (e)  nor  will  a  release 
by  the  holder  to  the  drawee  discharge  the  latter  from  the  obliga- 
tion incurred  by  a  subsequent  acceptance,  on  the  ground  that  he 
was  not  liable  at  the  time  of  the  release. (/)  A  general  release 
by  the  drawer  to  the  acceptor  will,  as  between  them,  discharge 
the  acceptor,  though  the  drawer  is  not  the  holder  of  the  bill,  and 
had  not  then  paid  it.(£-)  Where  tlie  drawee  accepted  in  consid- 
eration of  a  future  consignment  of  goods,  with  the  prospect  of  a 
profit  on  the  commissiou  for  their  sale,  and  the  holder,  with 

(a)  Barrom  v.  Jcmioo,  3  Stra.  733. 

(b)  Sveeting  d.  Halie,  9  B.  &  C.  3GS,  4  Man.  &.  R.  3B7. 

(ej  Novelti  v  Roaai,  3  B.  &  Ad.  T57 ;  Raper  v.  Birkbeck,  IS  Eut,  IT  i  FernandeT 
B.  Glynn,  1  Camp.  4S6,  note ;  Wilkiaroa  v.  Joboson,  3  B.  &  C.  tSB. 

((f)  Bentiock  El.  Dorrien,  BEoae,  199;  SproaC  v.  Matthem,  1  T.  R.  IS!. 

(e)  Dod  B.  Edwardi,  2  Car.  &  P.  602. 

(/]  Drage  d.  Nelter,  I  Id.  Raym.  SS  ;  Hartley  ir.  Manton,  S  Q.  B.  S47.  If  an  ac- 
ceptor plead  n  release,  the  plea  must  >et  forth  that  the  trill  waa  accepted  prior  to  (be 
roleaw.  Ashton  v.  Fre«atui],a  Man.  &  G.  1,  1  Scott,  K.  R.  S73.  In  an  action  by  (ha 
payee  againat  (he  drawer,  a  general  release  to  (he  acceptor,  who  had  become  backnipt, 
and  obuined  bis  eer(ilica(e,  rendera  him  a  competent  witneta  fbr  the  defendant.  Soott 
V.  Idfford,  1  Camp,  a4B. 

is)  Svoti  «.  Lifford,  1  Camp.  S4e,  9  Eait,  347. 
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knowloc^  of  sach  acceptance,  received  and  retained  the  ^iUs 
of  lading,  it  was  held  that  he  thereby  discharged  the  acceptoi.(A) 
If  the  drawee  offers  a  conditional  or  partial  acceptance,  and  the 
holder  gives  notice  of  non-acceptance  to  any  prior  party  to  the 
bill,  without  stating  tibe  nature  of  the  acceptance  offered,  the 
drawee  is  not  liable.(t) 

We  have  already  seen  that  compliance  with  the  conditions  of 
an  acceptance  is  necessary  in  order  to  chaise  the  acceptor,  and 
that,  when  the  conditions  are  performed,  his  liability  immediately 
attaches.(^')  Neglect,  by  the  holder  of  an  acceptance  payable  at 
a  specified  place,  to  present  it  at  that  place,  does  not  now  dis- 
charge tiie  acceptor  from  liability,  although  he  can  prove  that  he 
has  been  injured  by  such  neglect. (A) 

If  tiie  bolder  receive  from  the  acceptor  another  bill,  indorsed 
fay  Uie  acceptor,  as  satisfaction  or  security  for  the  first  bill,  he 
discharges  him,  both  as  acceptor  and  indorser,  by  neglect  to 
give  him  notice  of  the  dishonor  of  the  last  bill ;  (f)  but  not  if 
the  last  bill  was  given  as  collateral  security,  and  not  indorsed 
by  him.()n) 

(A)  Mason  b.  Hnnt,  I  Dong.  tST. 

(i)  Spmat  s.  MalthewR,  1  T.  B.  183;  BenCinck  ir.  DorriSD,  6  But,  199. 

U)  .S«;™,  *  3. 

ri;)  Sebag  V.  Abitbol,  4  Maule  &  S.  *6a ;  Tamer  v.  Harden,  1  B.  ft  a  1,  6  Dow.  A 
R.  7 ;  Rhodet  v.  Gent,  6  B.  &  Atd.  34^. 

{I)  BridgM  t>.  BeTT7,  8  Taaat.  ISO.     8ee  Eeanlska  e.  Morgan,  9  T.  R.  &13. 

(»)  Babop  V.  Rowe,  3  Manle  ft  B.  369.  8m  Hickling  v.  Hardey,  T  Tatmt.  SIS  j 
lluodwln  t>.  Cottm,  1  Hooij  A.  R.  2SI. 
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CHAPTER    X. 

FBK<1RNTH£NT  FOB  ACCEPTANCE. 


SECTION     I. 
or  THE   BIQHTS   AND   DDTIES   OF  A   PAYEE   BEFORE  ACCEPTANCE. 

After  acceptance  tbe  payee  of  a  bill  is  in  much  the  samo 
position  as  the  payee  of  a  note  ;  but  the  payee  of  a  bill  not  yet 
accepted  holds  an  instrument  which  is  incomplete.  We  will 
therefore  Erst  consider  wliat  he  is  bound  to  do,  and  what  he  has 
a  right  to  expect  in  respect  to  acceptance. 

His  duty  is  to  prcEent  the  bill  for  acceptance  to  the  right  per- 
son, at  the  right  time  and  place,  and  in  the  proper  way.  His 
right  is  to  expect  to  receive  an  immediate,  full,  and  uncondi- 
tional acceptance.  But  there  seems  to  be  no  principle  of  law 
by  which  the  holder  of  a  negotiable  bill  of  exchange,  where  notli- 
ing  has  occurred  which  can  be  construed  either  as  an  acceptance 
or  a  binding  agreement  to  accept,  can  demand  acceptance  ;  and, 
in  case  of  refusal,  sue  the  drawee.  Nor  would  the  usage  of 
trade  or  custom  be  sufficient  to  give  the  liolder  the  right  to  sue, 
oven  though  tlie  drawee  have  funds  of  the  drawer  in  his  hands, 
and  ought  in  honor  to  accept.  His  refusal  so  to  do,  although 
without  reason,  and  inconsistent  with  the  principles  of  fiur  and 
honest  dealing,  does  not  form  any  good  ground  for  the  com- 
mencement of  legal  proceedings  against  him  on  that  accouut.{ffl) 

(n)  Atlemptt  by  the  holder  to  hold  Ihe  drawee  liable  nithont  accepUnce  were  mnde 
without  avail  id  Mandeiills  v.  Welch,  G  Wheat.  STT,  where  the  sale  was  brought  in  tbe 
name  of  the  drawer ;  Tieman  v.  Jackson,  5  Pet  S80 ;  Schiramelpennich  o.  BajBid, 
1  id.  !64  ;  LnfT  u.  Pope,  5  Hill,  il3,  T  Id.  STT ;  N.  Y.  &.  Virpnia  State  Bank  « 
Gihaon,  5  Dncr,  ST4,  In  Ihii  lut  cue  Doer,  J.  said  in  subatauce  :  The  law  la  well 
settled,  tfaat,  although  the  refa^al  of  the  drawee  to  accept,  who  has  funds  in  his  handf 
which  he  oaglit  to  apply  to  the  payment  of  the  bill,  may  render  him  liable  in  damage* 
to  ihe  drawer,  (here  is  no  snch  privitj  between  him  and  the  holder  of  the  bill  as  can 
entitle  die  latter  to  mtuntain  an  action  B«>«init  bin.    See  also  PojdrM  e.  Delamam, 
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The  reaaou  on  which  it  has  sometimes  been  urged  that  tbe 
drawee  may  be  liable,  is  that  a  bill  of  exoliaoge  operates  as  an 
equitable  assigament  or  appropriation  of  the  funds  ;  and  tliat  the 
drawee,  after  having  received  notice  of  the  assignment,  becomes 
liable  to  the  holder,  and  if  he  afterwards  part  with  the  funds, 
be  does  so  at  bis  peril.  There  may  be  some  dicta  to  tlie  effect 
that  a  bill  of  exchange  is  an  assigumeut,(o)  but  no  case  that  we 
are  aware  of,  with  tlie  exception  of  one,  has  held  this  doctrine  in 
an.  unqualified  way,  and  that  cose  must  be  considered  as  over- 
ruled. (;>)  The  doctrine  is  well  settled,  that  before  acceptance  a 
negotiable  bill  for  a  part  of  the  funds  is  uo  assigumeut,  but 
becomes  one  on  the  drawee's  s^ifying  his  assent,  by  accoptiug 
the  bill.(g)  If  a  bill,  dratl,  or  order  is  dra^vn  on  a  spc-oified  fnm), 
and  expressly  or  by  necessary  implication  appropriating  a  particu- 

13  La.  96  i  Hanii  c.  Clark,  3  ComiL  93.  The  drawee  wai  h«ld  in  Corscr  o.  Crai);, 
1  Wash.  C,  C.  tn.  In  Luff  v.  Pope,  S  Hill,  4i3,  Bronton,  J.  »ld :  "  If  the  drnwM 
rtfuae  to  accept,  there  is  no  contract  betneen  him  and  the  holder,  and  no  nclioo  will 
lio.  And  this  is  lo  although  tlie  drawee  bad  flondi,  and  ought  io  justice  to  the  drawer 
to  have  paid  the  bill." 

The  lan|;;uage  of  Sloty,  J.,  in  Mandeville  v.  Welch,  5  Wheat.  3TT,  infra,  oote  q,^ 
"  aniens  an  obligation  to  accrpt  maj  be  fairlj  implied  from  the  custom  of  trade,  or  ths 
course  of  bnsineu  between  the  panics  as  a  pan  of  their  contract,"  —  is,  it  it  suggested, 
ratiier  broader  than  the  cases  would  seem  to  warrant.  For  it  is  supposed  that  tha 
ahnost  nniversal  usage  is  for  tho  drawee,  when  ho  has  funds,  Io  accept ;  and  jet  th« 
hct  that  he  has  funds  is  not  sufficient  to  raise  auj  impticiUion  that  any  contract  cxisti 
bntween  the  diawee  and  the  bolder. 

(a)  Eyrt,  C.  J.,  in  Gibson  v.  Mioet,  1  H.  BL  S69,  60J,  uid :  "  The  theory  of  a 
bill  of  cxcbange  is,  that  the  bill  it  an  assignment  to  the  payee  of  a  debt  due  from  th« 
acceptor  to  the  drawer."  It  may  be  icmarkad,  however,  that  it  does  not  appear  clearly 
whether  the  learned  jndj^  was  referring  to  a  bill  already  accepted,  or  to  one  nnacccpicd. 
But  this  dictum  has  been  referred  to  sa  applicable  to  an  unaccepted  bill,  and  the  same 
remark  Is  to  be  found  in  other  coses. 

{p)  Corser  u.  Ciaig,  I  Wash.  C.  C.  494.  In  thii  Case  the  indorsee  of  a  bill  sued  the 
drawee  in  ihe  name  of  the  payet  and  indorser,  the  drawee  having,  refused  to  accept- 
Before  judjpnent  the  funds  were  attached  on  tmslee  process,  as  the  propeny  of  the 
payee  and  indorser.  The  plaintiff  recovered,  nolwilhatandiog  this,  on  the  ground  that 
the  bill  was  an  assignment  of  the  funds.  WaiiingUm,  J.  said  :  "  If  the  drawee  refuse  to 
accept,  the  holder  may  sue  the  drawer,  or  the  drawee  in  the  name  at  the  drawer,  br 
the  debt  originally  due,  in  conseqaence  of  the  implied  contract  of  tlje  assignor  of  ■ 
chose  in  action  that  the  debter  shall  pay,  and  on  failure,  that  the  assignor  will." 

(f )  Id  Mandevillo  v.  Welch,  B  Wheat  377,  Slorg,  J.  ramnrkcd :  "  It  is  said  that  a 
bill  of  exchange  is  in  theory  an  assignment  to  the  payee  of  a  debt  due  Avm  the 
dniwec  IO  the  drawer.  This  is  undonbledly  true  where  the  bill  has  been  accepted, 
whether  it  be  drawn  on  general  funds,  or  a  speciflc  fund,  and  whether  the  bill  be  in  its 
own  natnre  negotiable  or  not;  for  in  such  rases  the  acceptor,  by  his  consent,  binds 
and  appropriates  the  funds  for  tho  use  of  the  payee."  "  But  where  the  order  is  drawn 
on  a  gi^neral  or  a  particular  fund,  for  a  part  only,  it  does  no}  amount  to  an  assignment 
of  that  part,  or  giro  a  lien  as  against  the  drawee,  unless  he  consent!  to  Ihe  appropril^ 
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lar  fund  or  conBignment  to  its  payment,  it  operates  as  an  equitable 
assignment  of  the  funds  or  goods.(^)  But  a  bill  or  drafl  operates 
no  assignment  of  funds  deposited  with  drawee  af^r  the  bill  ie 
drawn  and  presented.(gr) 

It  lias  been  said,  that,  even  after  a  conditional  acceptance, 
the  bill  cannot  in  strictness  be  hold  to  hare  that  effect,  since 
the  drawee  becomes  bound  by  reason  of  the  contract  of  ac- 
ceptance, irrespective  of  the  funds  in  his  hands.(r)  But  the 
theory  is,  even  in  such  a  case,  that  funds  to  the  amount  of  the 
bill  have  been  assigned,  and  that  the  acceptor  is  estopped  from 
setting  up  any  such  objection  as  tliat  there  were  no  funds  to 
assign.  Whether  a  negotiable  bill  for  the  whole  amount  of  the 
funds  can  operate  as  an  assignment,  may  not  be  clearly  settled, 
perhaps,  upon  authori^ ;  but  on  principle  it  may  well  be  doubted 
whether  it  would  have  this  effect  at  law.(s)     If  it  is  an  assign- 

tinn  by  an  accepliince  of  the  draft,  or  »n  oblieatioD  to  accept  mny  he  fairly  implwd 
from  the  rustuin  of  trade,  or  the  coume  of  liQHiiiesB  lielween  tho  paities  as  a  part  of 
tbdr  coDtrHCt.  The  reaBon  of  this  priiici]ile  is  plaio.  A  creditor  shall  not  be  per- 
mitted to  Eplit  Dp  a  fingle  caose  of  Ri:Iion  inCo  many  actiuni  withooc  the  isaent  of  bit 
debtor,  sinte  it  may  subiett  him  to  many  embarrasamenta  and  responaibililies  noL  oon- 
temrlatod  in  hie  originBl  contract.  He  has  a  riKht  to  stand  on  the  un);tcDe»e  of  fail 
original  coDtract,  and  to  decline  any  legal  or  equitable  assignment  by  which  it  may  be 
bnuteo  into  fragmenta.  When  be  undertakea  to  pay  an  integral  sum  to  his  creilitor,  it 
is  no  part  of  liis  contract  that  be  shall  be  obligml  Co  pay  in  frafpnents  to  any  other  per- 
Kont,  So  that  iF  the  plaintiff  could  show  a  partial  astiitninient  Ut  the  extent  of  the  InlU, 
it  wonld  not  avail  him  in  snpport  of  the  present  suit."  See  also  Gileon  v,  Cooke,  20 
Pick,  15;  Poydras  n.  Delantare,  ISLa.  9H;  Cunperlhnaite  v.  SlietScId,  1  Sandf.  416, 
3Coniat.a43.  In  Harris  v.  Clark,  3  OimsL  93,  Ruggla,  3.  tniA:  If  the  bill  "bad 
been  accepted  by  the  drawees,  it  would  have  operated  as  an  aBsignment  of  so  moch 
money  in  the  hands  of  the  drawees,  and  it  wonld  have  afforded  the  plaintiff  a  remedj 
against  them,"  And  on  p.  115:  "It  is  clearly  settled  that  no  action  at  law  will  lie  in 
fovor  of  the  holder  of  a  bill  of  exchange  against  the  drawee,  unleu  he  accepts  the  bill" 
"  The  reaenrch  of  the  connsel  for  the  plaintiff  has  not  enabled  ma  to  find  a  case  where 
It  has  been  held  that,  upon  a  negotiable  bill  of  exchange,  the  drawee  has  been  made 
liable  in  equity  to  the  holder  of  the  bill  without  hie  acceptance  or  assenL" 

(qq)  Shuttleworth  v.  Bruce,  7  Hob.  160;  Michigan  Bank  v.  Gardner,  15  GTKj,i6%. 

(qr)  Fordred  o.  Beaman'i  Bank,  10  Abbott,  Pr.  U.  S.  425. 

if)  Hirlbut,  J.,  Cowperthwaite  v.  Sheffleld,  1  Sandf.  416,  infra,  note  «. 

(«)  In  Cowperthwaite  v.  Sheffield,  3  Comat  243,  Iliirtbut,  J.  said  :  "A  proper  bill  of 
exchange  does  not  of  itself  operate  as  an  assignment  to  the  pnyee  of  funds  ef  the  drawer 
in  the  hands  of  the  drawee,  anti  even  after  an  ancoDilitional  acceptance  it  cannot  in 
■trictnoiH  be  held  to  have  that  effect,  since  the  dmwee  becomes  hound  by  reason  of  the 
contract  of  acceptance,  irrespective  of  the  funds  in  his  hands.  He  may  refuse  tvben  he 
ought  to  accept  by  reason  o[  his  having  funds,  and  yet  neither  he  nor  Ihu  funds  would 
in  any  wsy  be  bound  or  affected  by  the  bill."  In  the  same  case,  reported  in  1  Sandf. 
116,  Vaiidirpoel,  J.  said:  "If  these  biils  had  been  in  the  form  of  ordsra  for  the  entire 
proceeds  of  the  shipment,  they  miiiht,  after  notice  to  the  drawee,  have  operaird  uk  an 
assignmetit  of  snch  proceeds.  But  tben  they  noold  not  have  possessed  all  tjie  cbHmclci^ 
iatics  of  bills  of  exchange.  If  in  such  form  they  could  lie  ni^tiated,  they  would  on  thi-lr 
face  convey  information  to  every  holder  of  the  fund  on  which  they  were  drawn,  and 
which  thoj  carried  witb  tbem,"  In  N.  Y.  &  Virginia  State  Bank  v.  Gibson,  S  Duer,  5T4, 
Jhier,  J.  aaid :  "A  bill  of  exchange,  in  the  proper  sense  of  the  term,  never  operstes  as  an 
ftBHigiuneiit  of  the  fund  against  which  it  is  drawn,  and  when  there  has  btea  no  binding 
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ment,  the  question  would  arise  whether  the  holder  must  sue  in 
his  own  uame,  or  in  that  of  the  aBBignor.  If  ia  the  latter,  it 
would  seem  to  be  inconsistent  with  tlie  verj  object  and  distin- 
guishing characteristic  vf  negotiable  paper,  whicli  permits  the 
bolder  to  take  it  free  from  all  prior  unknown  incumbrances, 
because  his  claim  would  be  liable  to  anj  oflijet  which  the  drawee 
might  have  against  the  drawer.  The  diSicultj  in  allowing  the 
suit  to  be  brought  in  the  name  of  the  holder  would  he,  that  there 
is  no  privity  of  contract  between  him  and  the  drawee.  The 
latter  has  had  no  connection  whatever  with  him,  and  there  is  no 
chance  for  the  law  of  estoppel  to  apply,  as  in  the  case  where 
there  has  been  a  promise  to  accept,  altlioiigh  not  made  directly 
to  the  party  seeking  to  avail  liimself  of  it.  It  has  been  held  tliat 
a  non-negotiable  draft  for  the  whole  of  a  particular  fund  operates 
as  an  asEignment,(f)  thougii  it  is  somewhat  difficult  to  see  how 
its  operation  could  be  such  whore  the  drawee  expressly  refuses 
to  accept,  (u) 

promise  lo  accept,  snd  ao  expraui  ■greement  bj  which  ±  tnut  haa  been  created,  it  ii 
nnlj  bj  a  positive  acceptance,  in  the  form  which  the  atainte  preicribes,  that  a  right  of  ac- 
tion BgaiOBt  the  dravee  can  accraa  to  the  holder."  So  caae  haa  been  fonnd  in  whicli 
a  negotiable  bill  has  been  drawn  for  the  whole  amount  of  the  fund,  and  the  drawee  has 
been  hucd  on  refbaal  to  accept.  Bat  in  GibEon  d.  Coolta,  20  Pick.  15,  Deioq,  J.  aald  ; 
"  It  seems  eliio  to  be  equally  well  settled,  that  a  draft  by  the  creditor  on  his  debtor,  in 
theroriDora  bill  of  exchange  to  the  amount  of  the  debt,  or  the  whole  fund  in  his  hands, 
it  a  good  and  valid  assignment  of  the  debt  or  fund";  —  citing  Catti  n.  Perkins,  IS 
Mass,  saa  ;  Croclier  v.  Whilnej,  10  Mass.  SIS  ;  Clarke  d.  Adair,  cited  4  T.  R.  343  ; 
Kobbins  e.  Bacon,  3  Grecnl.  346.  Bat  in  none  of  these  cases  did  the  qneslion  arise  on 
o-negotiable  hill. 

(I)  Cutis  D.  Perkins,  13  Mass.  909 ;  Robtana  p.  Bacon,  3  Oraenl.  S«B.  Morton  o.  Nay- 
lor,  1  Hill,  533.  In  Cnils  b.  Perkins,  the  drawee  consented  to  the  assignment  by  accept- 
ing. In  Robbins  c.  Bacon,  the  language  of  Sory,  J.,  in  Manderille  c.  Welch,  S  Wheat. 
STT,  that  "where  an  order  is  drawn  for  the  whole  of  a  particular  fund,  it  amounts  to  an 
equitable  assignment  of  (hut  fund,  and  after  notice  to  the  drawee  it  binds  the  fund  in 
his  hands,''  is  ciled  and  approved.  If  this  doctrine  is  correct,  such  a  draft  need  never  ba 
accepted,  but  notice  to  the  drawee  is  all  (hat  ia  reqaiBite.  In  Monon  o.  Naylor,  1  Hill, 
S83,  a  landlord  gave  an  order  on  hil  tenant  lo  pay  lo  A  the  rent  nccmini;  daring  a  ear- 
tuin  time,  which  the  tenant,  on  presentment  of  the  order,  said  he  would  do.  The 
Isfidlord  subsequently  notified  the  tenant  not  to  pay,  but  the  latter  disregarded  the 
notice  and  paid  the  ordpr.  Held,  that  the  tenant  had  a  ri)(ht  so  to  do,  and  tliat  the  land- 
lord's claim  for  the  rent  was  extinguished.  In  this  case  it  Trill  be  sei^n  that  the  drawee 
consented  to  the  assignment,  and  accepted,  a  verbal  acceptance  of  a  non-negotiable  order 
being  valid  as  an  acceptance,  but  the  court  in  their  opinion  said  :  "  The  order  to  the 
tenant  was  an  equitable  assignment  of  the  rent  in  qneslion  with  notice  to  the  tenant, 
who  was  bnnnd  to  pay  it  according  to  the  order,  whether  he  had  accepted  or  not." 

(n)  In  Williams  V.  Everett,  14  £>Bl,  5SS,apan7remitteda  bill  to  the  defendauta.hil 
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Wliere  the  draft  is  not  negotiable,  and  drawn  for  a  part 
of  the  funds,  the  cases  are  somewhat  conflicting.  Perhaps 
the  weight  of  autliority  favors  the  rule,  that  the  assent  of 
the  drawee  is  necessary ;  but  there  ars  2<ises  that  appear  to 
hold  that  it  operates  as  an  assignment  of  the  particular  fund 
from   the   time   tlie  drawee  receiyes  notice. («)      In   courts   of 

buibore,  with  directions  to  pa^  the  amQaDt  of  the  bill,  when  collected,  io  certain  apedHed 
praportiana  to  Iho  plaintiff  and  otlior  ponoos,  irbo  would  produce  letters  or  advice  on 
the  labjcct.  Before  the  matarity  of  the  bill,  the  plaintiff  notified  the  defendants  that  be 
had  received  letten  from  the  remitter,  ordering  pavment  oat  of  the  remittance,  aitd 
offered  the  dcleadania  indemnity,  iF  the  defendants  vonlcl  indorM  the  bill  over  Co  hioi. 
The  defendants  refused  to  act  on  the  letter,  or  to  indorse  the  bill,  bat  admitted  chat  ibej 
bad  roccivcd  directions  for  die  application  of  the  money.  On  mainrity  of  the  bill,  the 
defendants  received  the  amonnt,  and  the  plaintiff  again  demanded  pajmcnt  Held, 
that  the  act  or  receiving  the  bill,  and  lubseqnently  collecting  it,  and  notice  of  ibe 
diractiona,  did  not  bind  the  defendants  to  the  plaintitF,  against  their  axpresa  diasent,  to 
apply  tlie  money  in  discharge  of  the  plainliff'a  debt,  and  (bat  ttie  plaintiff  conld  main- 
tain no  action  against  the  defendants  for  money  liad  and  received  to  his  ate,  for  want 
of  piivity  of  contract,  and  (hat  the  property  in  the  bill  still  remained  in  the  remitter. 
In  YaiQi  V.  Bell,  3  B.  &  Aid.  643,  a  bill  of  exchange  payable  at  the  hoDse  of  A  had 
been  presented  there  for  payment,  and  dishonored,  and  the  acceptor  afterwards  t«<nitled 
to  A  money  to  pay  the  dishonored  bill,  and  also  one  of  leas  Talne.  A  replied,  in  a 
letter,  that  he  had  received  the  money,  and  that  it  should  bo  carried  to  the  acceptor^ 
Bccoant  lie  aflcnrarda  paid  the  smaller  bill.  It  was  decided  that  the  holder  of  the 
original  bill  cunld  maintain  no  action  againat  A,  for  want  of  privity  of  contract 

(o)  In  Gibson  v,  Cooke,  SO  Pielt.  15,  a  person  entitled  Co  quarterly  payments  from 
a  tniatCO  drow  an  order  on  the  trastee,  to  pay  to  a  creditor  "  at  the  dmwer'a  income 
sboald  become  dne,"  for  a  anm  which  did  not  correspond  precisely  in  amonnt  with  one 
or  any  oamber  oftbe  sums  then  dne  the  drawer.  The  latter  refnsed  to  accept  Held, 
ihiU  the  onler  was  not  an  aiaignment,  and  (hat  the  payee  coold  not  maintain  an  action 
ugninst  the  drawee  in  the  name  of  the  drawer.  In  Mandcville  v.  Welch,  B  Wheat  626, 
it  la  Inid  clown,  that  an  order  for  a  part  of  a  fund  does  iKit  amonnt  to  an  asaignment 
See  nobbiua  b.  Bacon,  3  Greenl.  346,  In  Poydnu  v.  Delamare,  13  J*  9S,  the  dnkwea 
refused  to  accept,  and  the  order  was  held  to  be  no  assignment  In  Cowpcrthwoice  b. 
RheSleld,  1  Sandf.  416,  Vanderporl.  J.  aaid :  ''  Where  an  order  is  drawn  for  a  part  of  the 
fund  only,  it  doei  not  amoant  to  an  aasignment  of  that  pari,  or  give  a  lien  aa  against 
the  drawee,  unless  he  coDseol  to  the  appropriation  by  un  acceptance  of  ihe  draft," 

For  casea  from  which  it  may  be  inrcrred  that  anch  a  draft  ia  a  good  assignment,  tee 
Morton  a.  Naylor,  I  Hill,  563,  where  it  ia  said  that  the  same  rule  applies  at  law  as  in 
equity.  See  Taylor  d.  Bales,  5  Cowen,  378  ;  Wheeler  v.  Wheeler.  9  id,  34  ;  Pactison  ». 
Hull,  id,  T4T  ;  Peyton  v.  Hallect,  1  Caines,  3S3,  In  the  last  case  the  qncslion  arose  on 
tbe  point  as  to  whether  a  witness  in  a  salt,  who  held  a  drnft  for  a  part  of  the  money 
songht  to  bo  recovered  in  Chat  anit  wu  en  incompetent  witness  on  the  ground  of  intei^ 
est  Liningtrim,  J. :  "  Tlie  order  he  had  obtained  amounted  to  nn  aasignment  of  the 
property  to  the  extent  of  his  demand,  and  the  agent  after  its  exhibition  Co  him  would  U 
his  peril  have  parted  wich  it  to  the  plaintiffa,  or  to  any  other  person."  Lnuin,  C.  J.,  in 
a  dissenting  opinion,  said  :  "  The  bill  drawn  in  hia  favor  on  the  agent  has  never  been 
accepted,  nor  has  the  fund  ont  of  which  it  was  to  be  plUd  ever  come  to  his  hands. 
The  witneea  then,  in  my  conception,  had  no  interest  in  the  fnnd." 
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equity,  where  the  doctrine  of  equitable  assignment  was  first  laid 
down,  8uch  drafts  have  been  held  to  be  an  assignment,  even 

In  the  folloiriTig  cucb  accepted  drafU  for  &  pan  of  ihe  fund  were  held  to  bo  ani^- 

raonn.  Lcgro  d.  Siaplo*,  16  Mwne,  aaa ;  Johnaoo  ».  Thajer,  17  id.  tf>\  ;  Dcbessa  ». 
Napier.  1  HcCord,  106  ;  M'Monornj'  s,  Farrera,  3  Johns.  71.  Where  the  drawer  had 
become  bankrupt,  and  the  aaiignee  SDCd  the  drawee,  but  failed  to  recover,  an  order 
discloied  by  one  enniTnoned  an  tmatee  to  pa;  over  the  moDcj  in  hia  handii.  thoa^  not 
expreued  to  be  for  valoe  received,  ia  prima  facif  an  aMi^ment.  Adama  n.  Robinson, 
1  Pick.  461.  la  Clarke  V.  Adair,  cited  b;  SuJJ<r,  J.,4  T.  B.SiS,  an  officer  drew  a  bill 
on  an  agent  of  the  regiment  payable  oat  oT  the  fltet  money  that  ibonld  become  due  to 
him  on  accoant  of  arrean.  The  agent  refuaed  to  aecept  absolutely,  but  aaid  he  wonid 
pay  when  effects  eame  to  hand.  The  drawer  died,  and  hia  adminiatrstor  brought  an 
action  to  recover  the  money.  It  was  allowed  by  all  partiea  that  this  was  not  a  bill  of 
exchange  within  thecastom  of  merchante.  But  Lord  Jfiina^i/held  it  to  bean  assign- 
ment for  a  valuable  conaideratiaD,  with  notice  to  the  agent,  and  that  he  was  bonnd  to 
pay  it 

The  qnestion  of  the  effect  of  a  bill  as  an  assignment  has  sometimes  nriaen  in  easel 
where  the  drawee  was  not  iniereaicd.  Thna,  in  Cowperthwaiteu.  Sheffield,  1  Sandr4l6, 
3  Comst.  343,  the  conaignor  of  a  shipment  of  cotton  drew  bllla  on  the  consignee  against 
the  prorecils,iind  advised  him  thertof.  Thehilla  were  preaonted  for  acceptance  before  the 
goods  arriyed,  and  acceptance  was  refuaed  The  consignee  aflerwnrda  received  the  goods, 
sold  them,  and,  by  b  aabseqnent  arrangement  between  him  and  the  consignor,  the  pro- 
ceeds were  deposited  with  a  third  party,  to  be  paid  over  to  the  conugnor  when  his 
cieditoni  should  assent  thereto,  the  conaignor  intending  to  apply  them  to  the  payment 
of  tbe  bill.  The  holder  of  the  bills,  who  had  also  other  demands  against  the  con- 
a^nor,  got  possesaion  of  the  fnnda,  which  werft  aafficient  to  pay  the  bills,  by  ajadidal 
proceeding  founded  on  the  bills  and  the  other  demands.  In  an  action  ngninst  the  in- 
dorser  of  the  bill,  it  was  held  that  the  bills  and  letter  of  advice  did  not  operate  a«  an 
appropriatioivof  the  proceeds  to  the  payment  of  the  hilla,  and  the  facts  stated  did  not 
sBBtain  a  plea  of  payment.  In  Hams  e,  Clai^,  3  Comat  93,  a  hilt  of  exchange  wa« 
Intended  to  be  given  by  the  drawer  as  a  mortuary  gift,  and  the  plainKff  contended  that 
it  waa  valid  aa  anch,  or,  if  not  a  mortuary  gift,  it  was  an  asjignraent  The  drawees 
had  refused  to  accept,  due  notice  had  been  given,  and  the  holder  sned  the  executors  of 
'the  drawer.  It  was  held  that  the  bill  waa  valid  neither  as  a  mortaary  gift  nor  an  as- 
signment   Bee  Ihe  remarks  of  Rarfjln,  J.,  cited  >apra,  p.  S3S,  note  g.    . 

In  Bradley  ».  Root,  6  Paige,  632,  an  onier  lo  pay  a  debt  out  of  a  particular  fund 
belonging  to  the  debtor  waa  held  to  be  an  eqnitable  nssii^ment,  pro  tanto,  and  lo  give 
the  creditor  who  received  the  order  a  speciRc  eqntmhie  lien  on  the  fund.  In  Marine, 
&«  Bank  D.  Jaoncey,  3  Sandf.  SAT,  1  Barb.  486,  it  was  held  that  drawing  a  bill  on  the 
consignee  of  cotton  pnrchnaed  with  its  avails  does  not  operate  aa  an  eqnitnble  tninifer 
of  thn  cotton  to  a  party  who  discounts  the  bill,  or  give  him  any  lien  upon  the  cotton  or 
it!  pmreeda  in  the  hands  of  the  consignee  and  arecptor;  nor  will  a  verbal  anderaiand- 
ing  at  the  time  the  Mil  uraa  discounted,  that  the  proMeda  ahould  be  applied  to  the  pay- 
ment oF  the  bill,  atfbct  auch  lien.  An  order  drawn  upon  a  particular  fund  speciAed  in  the 
order  by  which  the  drawer  diveala  himself  of  all  control  over  the  same,  ia  an  equitable 
aaaignmentof  the  same,  but  auch  an  order  is  not  a  bill  of  exchange.  Ibid.  After  drawing 
a  bill,  the  drawer  has  the  same  control  of  his  funds  in  the  hands  of  the  drawee  u  he  had 
before  ;  and  if  the  same  funds  come  to  his  own  hands,  the  holder  has  no  equitable  lien 
□pon  them.  Winter  v.  Dmry.  1  3eld.  535.  The  head  note  in  this  case  most  refer  to 
Ihe  case  where  the  drawee  has  not  accepted,  for  it  li  well  settled  that  on  acceptor  has  a 
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against  the  will  of  ttie  drawee.(w)  Wliether  a  bank-clieck  is  so 
far  different  from  a  negotiable  bill  that  it  may  operate  as  an 
assignment,  and  Bubject  a  bank  on  which  it  is  drawn  to  au 
action,  is  considered  subsequently. (x)     It  must  be  noticed,  how- 

liea  on  the  fimdi  or  gooda  for  hii  iodemiii^.  8ae  thii  cue,  infra.  In  order  to  Eooiti 
tale  an  equitable  osiigiuiient  of  monsj  bj  meaoi  of  ta  order,  the  order  must  direct  the 
payment  one  of  a  particular  fund,  and  not  generally  oat  of  anj  money  to  be  received. 
Phillipa  V.  Stagg',  a  Edw.  Ch.  tOS  ;  EHTTJwm  v.  WillUnuon,  id.  430.  A  drsft  payable 
ODt  of  a  apecific  mm,  accepted  payable  oat  of  the  amount,  ia  an  equitable  aaaiipiment 
oflhatamonnL  Vreeland  d.  Blunt,  6  Barij  18!.  In  Winter  f.  Drnry,  1  Seld.  5S5.U 
wai  held  that  an  ordinary  bill  of  exchange  prior  to  acreptanre  givea  tlie  bolder  no  lien, 
legal  or  eqaitable,  upon  the  funda  of  the  drairer  in  the  hands  of  Ihe  drawee.  In  tbia 
case  tha  bill  was  drawn  for  a  larger  amount  than  the  fanda  in  the  poaseasion  of  the 
drawee,  and  the  dmwer,  having  sold  the  bill,  aaaigned  all  hia  property  and  abaconded. 
The  drawee  refiiaed  to  accept,  and  afterwards  iranamitted  all  the  funda  of  the  drawer 
to  the  latter  by  a  cbecit  encloaed  in  a  letter.  Tbo  check  and  letter  were  received  by  the 
aaugltee  of  the  drawer,  and  the  check  passed  to  the  credit  of  the  estate.  The  holder 
filed  a  bill  in  equity  agaioKt  tiiv  asiignee  to  compeJ  him  lo  pay  over  the  amount  of  the 
check,  but  Che  bill  waa  dismissed. 

Id  Bow  v.  Dawton,  I  Vea.  Sen.  931,  a  dmft  on  a  fund  duo  oat  of  a  particular  fnod 
waa  held  an  aasignment  ai  againat  the  aaaigneea  of  the  drawer.  So  Yeatea  v.  Groves, 
I  Vea.  Jr.  980;  Ex  parte  Aldenon,  1  Mad.  53;  Wauon  c.  Duke  of  Wellington,  1 
Rua.£M.  GOa.  See  Ex  parte  Prescott,  3  Deic.  ft  C.S18;  Bum  v.  Carvalho,  4  Mylne 
&  C.  690 ;  Fit^erald  d.  Stewart,  S  Sim.  333,  9  Rm.  &.  M.  4S7 ;  Malcolm  v.  Scott,  3 
Hare,  39.  Caaet  in  which  the  rule  ia  taid  down  that  the  draft  on  a  particular  fund 
operates  as  an  aasifpiment  af^r  notice  to  the  drawee,  and  that  the  consent  of  the  latter 
ia  immaterial,  are  Kow  d.  Dawnon,  1  Ve«.  Sen.  331,  which  was  a  case  between  the  aa- 
Btgnee  of  ibe  drawer  and  the  payee.  The  draft  aeema  to  have  been  in  the  handn  of  the 
drawee,  and  nothing  appear*  lo  ahow  Uiat  the  latter  dissented  Bat  Lora  Chancclloi 
Hantiacia  eaid,  in  hia  opinion :  "  The  drawee  eoold  not  bare  paid  the  money  to  the 
drawer,  supposing  he  had  not  been  banknipt,  without  making  himself  liable  to  the 
defendonl* ;  becaoae  he  would  have  paid  it  with  fall  notice  of  ibia  aaaigDioent  for  valu- 
able conaideration."  Ex  parte  Soiuh,  3  Swanat.  393,  where  Lord  Chancellor  Eldon 
aaid :  "  It  hat  been  decided  in  bankrnptcj,  that  if  a  ciedicor  gives  an  order  on  hia 
debtor  to  pay  a  aum  in  diacharj^  of  hia  debt,  and  that  order  ia  shown  to  the  debtor,  it 
bindi  him ;  on  the  other  hand,  this  doctrine  has  been  brought  into  donht  by  some 
decisions  in  the  courts  of  law.  who  require  tiiat  die  party  receiving  Ihe  order  should 
in  some  way  enter  into  a  contract  larael  e.  Douglas,  1  U.  Bl.  £39 ;  Lcgb  r.  Lcgh, 
1  B.  &  P.  447  ;  Tattock  v.  Harris,  3  T.  R.  IW.  That  has  been  the  course  of  their 
decisions,  but  ii  certiunly  not  the  doctrine  of  Ihia  coart"  Lett  d.  Morris,  4  Sim.  6DT. 
In  Ihia  case  the  draft  waa  payable  by  innatmonta.  The  drawee  paid  the  first  inatal- 
ment  to  the  drawer,  who  handed  it  over  to  Che  plaintiff',  Che  holder  of  the  draft.  The 
second  insialment  was  paid  by  the  drawee  lo  tbe  plaintiff's  clerk,  the  drawer  not  being 
present.  The  drawee,  on  the  third  inatalment  beconiing  due,  refused  to  pay.  The 
holder  then  filed  a  bill  against  the  drawee  Co  compel  him  to  pay  tbe  aiDoanC  dne,  aad 
he  was  obliged  so  to  do.  Sir  L.  ShadaeU,  V.  C.  aaid :  "  I  enlartain  no  doubt  tliat  th» 
order  amoania  to  an  eqaitable  asaigtunent," 

(id)  See  caaea  in  note,  tupra. 

{x)  lafnt,  chapter  on  Checks. 
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erer,  that  the  payee,  being  the  holder  of  the  bill,  may,  if  he 
chooses,  waive  the  right  of  presenting  it  for  acceptance,  just  as 
he  may  waive  the  right  of  demanding  and  receiving  payment, 
and  go  give  up  the  money.  And  80  he  may  delay  presentment 
for  acceptance,  if  he  chooses  to  do  so,  If  the  bill  be  payable  so 
many  days  after  date,  or  on  a  day  certain,  he  need  not  present  it 
for  acceptance  until  maturity ;  but  it  must  be  presented  then, 
and  the  right  to  require  acceptance  may  be  considered  as  merged 
in  the  right  to  demand  payQient.(z) 

It  is  usual,  and  better  in  such  case,  to  present  before  maturity, 
and  to  ascertain  whether  the  bill  is  to  be  accepted  or  not ;  both 
as  respects  the  bolder,  because  the  name  of  the  drawee  on  the 
bill  gives  it  additional  security,  and  enhances  its  negotiability ; 
and  as  respects  the  drawer,  that,  if  acceptance  be  refused,  he 
may  be  better  able  to  withdraw  his  effects  from  tlie  hands  of  the 
drawee  by  receiving  early  notice  of  the  dishonor.  If  the  holder 
elects  to  present  eucli  a  bill,  he  must  act  iu  case  of  refusal  in 
the  same  way  as  if  bound  to  present ;  (a)  but  this  cannot  affect 
the  rights  of  a  holder  who  purchases  the  bill  before  maturity, 
without  knowledge  of  the  refusal.(d) 


(>)  Bi«Mnli>.Birtt,sBnrr,!eTO;OoodaUc.Dolfc7,l  T.R.TIS;  Dona  v.  O'Kesfc. 
t  Mania  ft  S.  288,  S  Taunt  SOS,  1  H>nh.  616 ;  Ott  v.  Hagionia,  T  Eut,  363  -,  Phllpott 
0.  Bryant,  3  Car,  &  P.  S4t,  where  Park,  3.  uiid  :  "  I  ihonld  dMlmj  balF  the  trade  of 
Qie  di7  of  London  if  I  vera  Ui  hold  that  bills  made  pajable  ao  manj  itji  after  data 
muit  be  preaented  for  acceptance."  Bank  of  Washington  t>.  Tripletl,  1  Pet  S6,  when) 
the  holder'a  agent  made  an  uniDcceuiful  attempt  to  find  the  drawee,  and  ^to  no  notica 
either  to  the  bolder  or  to  the  drawer.  It  waa  held  that  theae  facta  did  not  diteharge  tlw 
drawer,  l/arthaU,  C.  1.  aaid  :  "  Had  the  Bank  taken  no  etcpa  whatater  to  obtain  an 
acceptance,  no  violation  of  dutj  wonld,  accnrding  to  the  dedsiona,  have  been  com- 
mitied.  Can  an  anancressfal  allempt  to  do  what  the  law  itoea  not  reqniie  place  the 
agent  in  the  nma  lidiation  that  he  wonld  have  aCood  in,  had  the  drawee  Iwen  fonnd, 
and  had  poaltivelv  refhaed  acceptance  T  "  Townalej  v,  Snmrali,  S  Pat  170  ;  Wallaea 
D.  Agrv,  4  Miaon,  336,  S  id.  IIS;  Bacheiior  p,  Prieat,  IS  Pick.  999;  Fall  River  Union 
Bank  I.  Wiilard,  5  Met  S16  ;  Oxford  Bank  v.  Davia,  4  Coah.  188 ;  Allen  v.  Snydam, 
SO  Wend.  321,  IT  id.  36S;  Bank  of  Bennington  d.  RaTinond,  IS  Vt.  401  ;  Croaby  t> 
Morton,  13  La.  357;  Smith  v.  Roach.  7  B.  Mon.  17;  Carmichael  «,  Bankof  Pa,,4  How. 
Hisa.  567  ;  Glas^w  i>.  Copeland,  8  Hi«ao.  368.  In  CliHmberljn  p.  Delarire,  S  Will.  363, 
a  draft  pBTahle  a  few  dava  afUr  date  waa  not  preaented  (ill  fonr  montba.  The  drawee 
had  became  insolvent  Heid,  that  the  pajee  had  loat  all  claim  on  the  drawer,  whether 
the  draft  waa  negotiable  or  not, 

(a)  See  the  caaea  cited  lupra,  nots  a  ;  U,  8.  v.  Barker,  4  Waah,  C.  C.  464,  So  ifbe 
electa  Co  consider  what  pMsea  on  pitsentmeDt  aa  a  nftiaal  to  accept  Mitchell  a.  Da- 
grand,  1  Maaon,  ITS. 

lb)  O'Keefo  v.  Dunn,  6  Taont.  SOS,  !•  Maale  ft  8.  sas. 

Vol.  L— W 
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If  the  bill  be  payable  at  so  many  days  after  signt,  or  demand, 
the  payee,  if  he  continues  in  posseasiou  of  the  bill,  ie  iheii  under 
an  obligation  to  the  drawer  and  to  the  prior  parties,  if  there  be 
any,  to  present  it  within  a  reasonable  time,  in  order  that  the  days 
may  begin  at  the  expiration  of  which  tlie  bill  is  ma,tu.Ts.{c)  The 
payee  has  a  reasonable  time  within  which  to  put  the  bill  into  cir^ 
dilation,  and  so  lias  each  successive  holder  for  Talue.((J)  BilU 
payable  on  demand  or  at  sight  are  not  presented  for  acceptance, 
in  this  respect  being  like  promissory  notes,  and  the  same  is  true 
ia  general  with  regard  to  checks  ;  but  there  is  a  custom,  as  we 
shall  see,  for  banks  to  certify  that  checks  drawn  upon  them  by 
customers  are  good,  the  effect  of  which  is  equivalent  to  the  ac- 
ceptance of  a  bill.(e)  It  has  been  held  that  presentment  to  the 
drawee  is  nccesBary,  even  though  the  drawer  has  requested  him 
Dot  to  accept.(/)     The  holder  is  not  bound  to  present  again, 

(c)  See  thecaus  cited  lupro,  p.  337,  note  i ;  MuilmBn  r.  D'Eguino,  S  H.  Bl.  SflS,  when 
Syre,  C.  J.  uaA  ;  "  The  courts  hsre  been  very  canliona  in  fining  aiij  time  for  an  inland 
bill,  payable  at  a  certain  period  after  sifrht,  to  be  presenced  Tor  acceplance,  and  it  aeemi 
(0  me  more  necessary  to  be  rantioai  vi[h  respect  to  a  foreign  bill  payable  in  that  man- 
ner. If,  inslead  of  draning  their  foreign  billa  prijabls  at  ounces,  in  (he  old  "aj,  mer- 
chanla  chooHe  for  their  own  conTenience  to  dnw  them  in  thig  muiner,  and  to  make 
the  lime  commenee  when  the  holder  pleases,  I  do  not  seo  bow  the  coart  can  lay  dairn 
*ny  precise  rules  on  the  milgect.  I  think,  indeed,  that  the  holder  is  bound  to  pr«a«nt 
the  bill  in  T«aBonablB  time,  in  order  that  the  period  maj  commence  from  which  the 
payment  i*  ID  tnke  place."  Oonpv  i'.  Harden.  T  Tannt.  IS9,  Holt,  342  ;  Fry  t>.  Hill, 
r  Tannt.  3»7  ;  Meliilh  v.  Rawdon,  9  Bing.  416,  3  Moore  &  8.  STO;  Unllipk  d.  Rad». 
kinen.  9  Moon,  P.  C.  66,  SB  Eng.  L.  &  Eq.  S£;  Robinson  d.  Ames,  10  Johni.  146; 
Aymar  ».  Beers,  T  Cowen,  705  ;  Prescott  Bank  i'.  Caverly,  T  Omy,  917  ;  Fomandei  v. 
Lewil.  I  MrCord,  393.  In  Dnmont  e.  Pope,  7  Blackf.  S67,  no  time  for  payment  wa« 
apeciSed.  Proenlment  for  acceptance  in  a  reasaaable  time  was  held  necessaiy.  Ia 
Etiing  1-.  BrinkerhofT,  S  Hail,  4S9,  ■  non-ncgotiahle  order  to  "  pay  to  A  one  hundred 
dollars,"  was  not  pTeMntMl  till  nearly  six  yean  fVom  date.  Held,  that  if  this  was  an 
inland  bill,  the  drawer  w««  discharged  by  the  laches  of  the  holder;  if  a  check.  preseiU- 
ment  fbr  payment  at  any  time  before  the  lapaa  of  sis  yean  was  lafficieiit,  nnleaa  tha 
drawer  conld  prove  Injury, 

(d)  See  infra.     T^ndat,  C.  J.,  Hellirii  e.  Bawdon,  9  Bing.  416,  497. 

(e)  See  infra,  chapter  on  Checks. 

(/)  Hill  t>.  Heap,  Dow.  &  R.,  N.  P.  57.  Sid  fiusra.  In  Prideanx  d.  Collier, 
2  Stark.  57,  the  holder  prwenud  a  bill  the  day  befot«  matnri^.  The  drawee  refused 
to  accept,  baring  no  funds,  but  remarked  that  the  bill  would  not  be  due  till  the  next 
day,  and  that  the  drawer  would  probably  put  him  in  funds.  On  the  day  of  matnrily, 
the  drawer  told  the  plaintiff  (hat  he  hoped  the  bill  would  be  paid,  and  that  lie  would 
endcaTor  to  proride  funds,  and  would  see  him  again.  The  bill  was  presented  to 
the  drawees  the  day  after  raaluriiy.  Held,  in  an  aclion  by  the  holder  agninst  t\e 
drawer,  that  presentment  at  mamrily  was  still  necessaiy,  and  (bo  pIsJntitts  were  nnn- 
saited.    These  cases  would  seem  hardly  to  be  supported  by  itsioil    It  wil>  '<c  atxa 
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after  rerusal  to  accept  and  notice  given,  even  though  the  drawer  . 
requests  him  to  do  80,  and  promises  that  the  bill  shall  be  hon- 
ored, (g-) 

With  regard  to  the  necessity  of  presentment  for  acceptance 
where  the  drawee  has  died,  removed,  absconded,  or  become  in 
any  way  incompetent  to  enter  into  a  contract,  most  of  the  cases 
have  been  decided  with  reference  to  presentment  for  payment; 
but  there  seems  to  be  no  good  reason  why  the  same  principles 
should  not  be  applicable  to  both  classes  of  cases. (A) 

As  to  the  person  who  is  to  make  the  presentment,  it  should  be, 
in  general,  the  lawful  holder  or  his  agent ;  but  we  have  already  . 
seen  that  a  written  acceptance  is  binding  without  any  reference 
to  the  party  making  the  request.  If,  however,  the  acceptance  is 
oral,  it  must  be  made  to  one  then  having  an  interest  in  the  bill, 
or  subsequently  acquiring  an  interest  on  the  credit  of  the  words 
so  Bpoken.(i) 

We  liave  already  stated  that  bills  payable  at  a  certain  number 
,  of  days  after  sight  or  demand  must  be  presented  within  a  reason- 
able time ;  and  it  now  becomes  necessary  to  see  what  is  meant  by 
this  reasonable  time.  It  does  not  seem  clear  from  the  authorities 
whether  this  question  of  reasonable  time  is  one  for  the  court  or 
the  jury.  Some  of  the  cases  appear  to  hold  that  it  is  a  question 
for  the  jury,  some  decide  that  it  is  a  mixed  question  of  law  and 
Tact,  and  otliers  that  it  is  a  question  of  law  for  the  court.(j')    Our 

labMqnflnllj,  Chat,  where  tbe  drawer  knew  that  the  drawee  had  no  fnndg,  ibe  fbrrner  it 
not  entitled  to  notice  of  diehonor,  on  the  ground  that  drawing  the  bill  under  sneh  drcum- 
^lancea  ia  a  fraad.  How  then  can  it  be  eaid  Chat  he  ia  entilled  to  have  a  nscleas  pi«- 
Mntmcnt  made,  when  he  hie  no  right  to  require  notice  of  it  *  In  the  latl«r  case,  it 
(ton  not  diBtinctlj  appear  that  the  drawees  had  no  fands,  but  it  ii  fairly  to  be  inferred 
IVom  the  case.  Besideg,  if  there  waa  reasonable  ground  far  the  plaintifT  to  n\j  npon 
the  declara^ns  of  the  drawer,  it  hardly  aeema  jnst  that  the  latter  ronld  object  to  want 
of  pRBCntment. 

igi  Hicktlngv.  Hardey.  7  Taunt.  31!,  I  J.  B.  Moore,  Bl. 

[h]  See  Chap.  11.  If  Che  drawee  of  a  bill  cannot  be  found  at  cha  place  where  the 
1^1  Btatee  him  to  reiide,  and  it  appeara  that  he  nerer  iMided  there,  or  has  abicondcd, 
the  bill  is  Co  be  conaidered  n»  dishonored.    WoUe  s.  Jewett,  10  La.  S83. 

(0  Supra,!:.  9,  t  1,  p- SSS. 

j j)  In  Mnilman  b.  D'Epnino,  2  H.  Bl.  B65,  Ejre,  C-  J.  aaid :  "  The  qnestion,  what 
ia  reason ablenesB  of  time,  moat  depend  on  the  particular  circnmataneea  of  the  caae,  and 
h  must  always  be  fbr  the  jury  to  determine  whether  any  Incbea  is  imputable  to  the 
plaintiff  "  BuUer,  J.  said  :  "  The  qneation  ia,  whether  due  ditigenre  waa  nscl  by  the 
plaintiffs  in  this  eax.  Upon  all  the  facts,  the  jury  have  found  that  there  were  no  larhca 
ia  fha  plaintiff  and  there  is  nothing  In  the  Male  of  Ihoae  facta,  as  (hey  appear  upon  the 
tndence,  to  warrant  the  conrt  to  say  that  the  verdict  ii  againat  law."    In  Fij  v.  Hill,  7 
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owii  view,  derived  from  the  authorities  dtad  in  the  note,  and 
from  the  reason  of  the  case,  is  this.  Where  the  facts  are  few 
and  simple,  and  the  acts  or  admissions  of  parties  clear  and  un- 
equivocal, the  question  is  one  of  law  for  the  court.  But  where 
the  rights  and  liabilities  of  parties  depend  on  contracts,  and  a 
variety  of  transactions  and  dealings  arising  therefrom,  or  where 
the  facts  are  contradictory  and  complicated,  it  is  a  question  for 
the  jury  to  determine.     It  may,  perhaps,  be  regretted  that  this 

Tannt  397,  GiUi,  C.  J.  «aid :  "  If  we  were  to  grant  a  new  trial,  the  resnlt  woald  come 
at  the  lact  lo  (hig ;  it  would  be  »  qnestioD  for  the  jur^  whether  there  hu  been  ■  de- 
falllt  lo  preaent  the  bill  within  t,  reaiooable  time.  Tfaat  question  ha*  alreadj  been  left 
to  the  jnrj,  and  the;  have  found  Uiat  the  bill  was  preaenied  In  a  reaBonsble  time. 
We  think,  aa  the  matter  stands,  It  is- perfectly  right."  Gonpy  u.  Harden,  7  Taant.199. 
In  Wallace  t>.  Agry,  4  Mason,  336,  Storg,  J.  laid  :  "  What  Aat  reasonsble  time  is,  de- 
pends upon  the  dnnmstancei  of  each  particnlar  case,  and  no  definite  rule  haa  as  jet  been 
laid  down,  or  indeed  cat)  be  laid  down,  to  govern  all  caaes.  Tbeqtieslion  is  a  question 
of  fact  for  the  jurj,  and  not  of  taw  for  the  abstrnct  decision  of  the  court.  Snch,  as  I 
take  it,  is  the  doctrine  of  the  authorities."  In  Fernandez  «.  Lewis,  I  McCord,  3!3, 
Gantt,  J.  said  :  "  What  is  reasonable  time  depends  upon  (he  particular  circumstanou  . 
of  the  cose,  and  it  is  for  the  jury  lo  determine  whether  any  laches  is  imputable  to  Iha 
holder  ....  The  verdict  of  the  jniy  was  legally  correct,  and  cannot  now  be  disturbed," 
In  Shnte  r.  Robins,  Moody  k  M.  133,  3  Car.  &  P.  80,  Lord  Tntrrdnt,  C.  J.  said; 
"  The  only  qneslion  in  this  case  is,  whether  the  plaintilfs  or  their  servant  nied  due 
diligence  in  forwarding  the  bill  in  question.  This  is  a  mixed  question  of  law  and 
fact ;  and,  in  expressinjE  my  own  opinion,  I  do  not  wish  at  all  to  withdraw  the  case  from 
the  jury."  In  Metlish  c.  Ratrdon,  9  Bing.  416,  !  Moore  &  S.  S70,  TiruM.  C.  J.  said  : 
'■  Whether  there  has  been,  in  any  particular  case,  reasonable  diligence  used,  or  whether 
unreasonable  delay  has  occurred,  is  a  mixed  question  of  law  and  fact,  to  be  decided  by 
the  jury,  acting  under  the  direction  of  the  judge,  upon  the  particular  circumstance*  of 
each  case.  The  judgment  of  the  Court  of  Common  Pleas  in  Muilman  v.  D'Egnino, 
3  H.  Bl.  SBK,  seems  to  us  to  lead  directly  lo  this  conclusion,  and  to  no  other."  Slraker 
f.  Graham.  4  M.&W.  721;  Multick  e.  Radakissen,  9  Moorc.P.C.  68,  98  Bng.  L.  &  Eq. 
86.  In  Preacolt  Bank  v.  Caverly,  7  Oray,  21 7,  BigAm,  J.  stated  the  rule  as  follow!  ■ 
"  Ordinarily,  the  question  whether  a  prraentment  was  within  a  reasonable  time  la  a 
mixed  qucsdon  of  law  and  fact,  to  be  decided  by  the  jury,  under  proper  instrgctioni 
from  the  court.  And  it  may  vary  very  much,  according  to  the  particular  circumstances 
of  each  cose.  If  the  facts  are  doubtful  or  in  dispute,  it  is  the  clear  doty  of  the  court 
to  submit  them  tolhe  jary.  But  when  the;  are  clear  and  unconlmdictcd,  linn  it  is  com- 
petent for  the  court  to  determine  whether  the  time  required  by  law  fbr  the  presentment 
has  been  exceeded  or  not." 

In  Aymar  ti.  Bours,  7  Cowen,  70.^,  the  defendant  songht  to  excuse  delay  in  present- 
ing, on  account  of  the  sickness  of  the  payee.  The  eoan  below  rejected  the  evidence, 
and  ordered  a  nonsnii,  thoiij;h  the  defendant  inNSted  on  his  right  to  go  to  the  jury,  upon 
the  qaesiion.  The  court  Wre  held,  that  although  the  reasonableness  of  time  wai  a 
question  of  law  for  the  ooart,  yet  that  sickness  was  an  excnse,  and  ordered  a  new  trial. 
The  cases  on  negotiable  paper  died  in  support  of  the  doctrine,  however,  arose  with 
regard  to  the  reasoDablenets  of  time  in  giving  notice,  and  not  in  respect  to  prasent- 
ment  for  acceptance.    S«e  Elting  «.  Brinkerboff,  9  Ball,  4BB. 
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question  of  reasonable  time  is  uot  made  certain  in  England  and 
ill  this  country  by  law,  as  it  is  in  Fraiice.(&)  Many  coses  have 
arisen  upon  this  point,  but  as  each  one  was  decided  on  its  own 
peculiar  circumstances,  they  do  not  go  very  far  towards  estab- 
hsliing  a  general  rule.(/) 

One  element  which  has  an  important  bearing  on  the  subject  of 
the  reasonableness  of  delay,  is  the  fact  that  the  bill  has  been 
circulated.  A  holder  may  put  the  bill  into  circulation  without 
presenting  it  for  acceptance,  and  while  the  bill  continues  in  cir- 
culation, a  considerable  delay,  even  of  a  year  or  more,  may  not 
be  laches ;  yet  if  the  holder  were  to  take  the  bill  up  from  circu- 
lation, a  short  delay  would  then  be  laches,(m)  although  this  does 
not  mean  that  he  must  instantly  upon  coming  into  possession 
of  the  bill  elect  either  to  present  or  circulate  it.(ra) 

If  a  bill  payable  abroad  after  sight  be  received  in  business, 
It  is  not  necessary  to  send  it  abroad  by  the  first  opportunity, 
nor  need  any  bill  payable  after  sight  be  sent  directly  to  the 
place  on  which  it  is  drawn,{o)   though  a  holder  would  hardly 

(4)  Code  do  Commapce,  L.  I,  T.  8,  «.  160;  1  Pardw.  «•!,  43S,  3  id.  391.  The 
holder  is  bound  lo  allow  the  drawee  one  da;  for  every  fifteen  mtlei  between  the  place 
where  the  bill  !■  irawti  and  tliat  on  which  it  ie  drawn,  that  the  drawee  ma;  isceire  ad- 
vice,    t  Pardea.  38S. 

(J)  See  the  cflMS  cited  tupm,  p.  339,  notej. 

(n)  In  Mailman  v.  D'Egaino,  a  H.  Bl.  SSS,  BaUer,  3.  i^d :  "  Bnt  heie  I  mait  ob- 
lerre,  that  I  think  a  rule  ma;  thoa  far  be  laid  down  aa  tn  lachea,  with  regard  (o  btlla 
payable  at  sight,  or  a  certain  lime  after  eight ;  namely,  that  the;  ought  to  be  put  into 
drcolation.  If  ihe;  are  circnlated,  the  partiea  are  known  Co  the  world,  and  their  credit 
J  looked  to  ;  and  if  a  bill  drawn  at  three  davi'  aight  were  kept  onl  in  that  wav  fbr  a 
/ear,  I  cannot  aaj  there  would  be  laches.  Bat  if,  inncad  of  putting  it  into  drcu- 
tatiOD,  the  bolder  were  (o  lock  it  ap  for  any  length  of  time,  I  ahonld  eay  that  he  was 
pilty  of  laches."     Wallace  v.  Agiy,  4  Msson,  33S,  S  id.  118. 

(fl)  In  Helliih  d.  Rawdon,  9  Bing.  416,  Tiadal,  C  J.,  after  quoting  the  language  of 
Qulier,  J.,  mpra,  note  m,  said:  "The  meaniag,  therafbre,  of  the  axpresiion  above  re- 
irred  to  is,  aod  indeed  the  Ter;  form  of  the  expression  denotes  it,  that  he  must  not  lock 
the  bill  np  fbr  an  indefinite  time  ;  that  theie  maat  be  eome  limit  U)  iia  being  kept  from 
circulation  ;  and  what  limit  can  there  be,  except  that  the  time  during  which  it  ia  locked 
up  moat  be  reasonable  1  Bnt  what  il  or  ia  not  reaaon&ble  for  that  pnrpoae,  a  jarr 
muBt,  with  the  auistance  of  the  jndge,  nnder  all  the  cirram stances  of  the  particular 
can,  determine." 

(o)  It  wai  contended  b;  the  defbndant  in  Hnilman  v.  D'^niino,  S  H.  BI.  565,  that 
the  bills  which  were  drawn  in  London  on  CaleoUa  ought  to  have  been  fbrwarded 
\j  the  fint  ship  Uiat  left  after  the  indorsen>eot  of  the  bill  to  the  plaintiSs,  bnt  the  objec- 
tion waa  not  snstained.  In  Wallace  v.  Agry,  4  Maaon,  33S,  5  id.  IIB,  the  bill  waa 
drawn  in  Havana  on  London.  Slon/,  J.  said :  "  It  hag  been  aaid  that  the  plaintiff 
was  bound  to  aend  it  (the  bill)  directlj  from  Havana  to  England  bj  some  regular  con- 
89  • 
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be  jaatifi(.d  in  sending  tlie  bill  to  a  remote  place,  wholly  out 
ot'  the  course  of  trade.(jE>)  But  a  bill  drawn  in  Havana  on 
London  may  be  forwarded  by  the  way  of  the  United  States ;  {q) 
one  drawn  in  London  on  Lisbon,  by  tlie  way  of  Paris  and  Ge- 
noa ;  (r)  and  one  drawn  in  New  Orleans  on  Liverpool,  by  the  way 
of  New  York.(s)  The  custom  and  usage  of  trade  will  of  course 
have  an  important  bearing  on  the  question  of  delay.(0  Also  the 
distance  between  the  place  where  the  bill  is  drawn,  and  the  resi- 
dence of  the  drawee.  The  falling  or  rising  of  the  rate  of  ex- 
change may  likewise  be  considered,(w)  the  bolder  having  a  right 


f  efance,  and  had  no  rigiil  to  remit  it  to  Boston  for  sale.  I  am  of  n  different  opinion.  ' 
The  pnr^  who  receirea  a  negotiable  bill  payable  after  sight  haa  n  right  to  sell  it  in  the 
markei  where  he  reiidea,  or  to  send  it  to  an;  other  place  fur  lale.  He  ii  not  bound 
penonallj  to  make  a  remittance'  of  it,  or  to  send  it  directly  to  the  coantry  on  which  it 
!i  drawn.  He  ii  at  fnll  liberty  to  pat  it  in  circnlntion,  or  to  send  it  to  anj  otber 
place  for  Mdo  or  lemiUanee )  and  the  only  limiiation  npon  thii  right  is,  that  he  ahaU 
have  it  preaentcd  within  a  reasonable  time,  be  the  conirejance  direct  or  indirect. 
To  be  tan,  the  oaige  of  trade  is  to  be  conanlml  on  iliii,  aa  on  other  occasions.  The 
holder  of  snch  a  bill  is  not  at  liberty  to  send  it  to  very  remote  places,  ttholly  ont  of 
the  coune  of  trade,  If  there  be  nnreasonable  delay  thereby  in  the  presentment  for  ac- 
ceptance; and  thai  to  &x  the  drawer  with  an  iadellnite  responsibility.  Bnt,  on  the 
other  hand,  the  transmission  in  a  direct  trade  is  not  necessary.  No  one  can  donbt  that, 
by  the  conrw  of  trade,  many  bills  of  exchange  drawn  in  Havana  on  England  are  sent 
to  the  United  States  for  remittance  or  tale.  The  very  leetimony  in  this  case  estab- 
lishes this  fkct.  It  woald  be  a  most  inconvenient  rale  to  hold  tbnt  snch  a  negotiation 
of  bills  was  at  the  sole  peril  of  the  holder.  I  know  of  no  nile  of  law  reaching  to  inch 
extent.  In  my  jadgment,  the  remittance  of  the  bill  to  Boston  for  sale  was  not  a  di» 
charge  of  the  defendants." 

(p)  Utory,  J.,  Wallace  i>.  Agry,  tapra,  note  c 

(7)  Wallace  c.  Agry,  4  Mason,  33B,  i  id.  118. 

(r)  Gonpy  o.  Harden,  7  Taunt  IS9. 

(f )  Bolton  V.  Harrod,  9  Man.  La.  SSB. 

(()  Wallace  v.  Agry,  4  Mason,  33fi  In  this  case,  reported  B  Mason,  118,  Starj,  J 
said  ;  "  The  evidence  in  the  case  of  the  nsoge  of  merchants,  if  not  good  evidence  ol 
the  law,  was  evidence  as  to  their  understanding  of  what  was  tsasonable  time,  and  in 
that  view  proper  for  the  consideration  of  the  jniy;  that  with  reforenos  to  sach  usage 
he  woald  pat  it  to  the  jury  to  say  whether  the  present  bill  was  not,  in  point  of  fact,  pnt 
into  negotiation,  or  transmitted  for  prneentment,  within  a  leasonable  time."  Shnte  n. 
Bobins.  Moody  £  M.  133,  3  Car.  &  P.  80 ;  Piwcolt  Bank  d.  Caverly,  T  Gray,  UIT. 

(u)  The  falling  of  the  rate  of  exchange  was  an  excuse  ofTered  for  delay  in  Wallace 
V.  Agry,  4  Mason,  336,  5  id.  118;  Mellish  d.  Rawdon,  9  Bing  416.  S  Moore  &  S.  S70. 
In  this  last  case  Tituhl,  C.J.  said  :  "  So  long  as  the  exchange  remains  steady,  or  at  all 
events,  if  it  rises  after  he  (the  holder)  has  taken  die  bill,  his  inienst  does  not  materially 
dash  widi  that  of  the  drawer  j  and  on  snch  a  case  the  jury  would  probably  think,  with 
reference  to  the  interest  of  both,  that  the  isasonable  time  for  sending  forward  the  lull 
was  satisfied  by  the  allowance  of  a  shorter  and  less  extended  period  of  time  than  if  tbr 
iniareat  of  the  bolder  and  the  dikwor  were  in  conflict  and  competition  with  each  oths'. 
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to  delaj  where  there  is  a  reasonable  ground  for  supposing  thai 
the  exchange  may  become  more  beneficial  to  bim.(i') 

The  means  and  facility  of  commuiticatioii  between  the  plaooa 
eliould  be  considered,  where  the  party  who  presents  the  bill  has 
bad  it  iu  his  possession  for  some  length  of  time  ;  (ir)  so  also  the 
foot  that  war  exists  between  the  tvo  countrieB.(x)  A  delay  oth- 
erwise unreasonable  would  be  excused  by  inevitable  accident,  or 
invincible  obstruction,  as  by  severe  illness.(y)  Whether  the  fact 
tliat  the  bill  has  passed  through  several  hands  may  not  have  some 
effect  iu  graduall/  Ehortening  the  reasonable  time  to  which  each 
BUCceseiTe  holder  is  entitled,  does  not  appear  to  have  been  con- 
sidered ;  but  it  has  been  held  that,  in  determiniug  the  point  of 
reasonable  time,  the  jury  are  to  look  at  the  interests  of  the 
drawer,  as  well  aa  those  of  tlie  holder ,(z)  and  it  would  seem  that 

Bal  if,  u  happened  in  the  preaent  cue,  [he  exvhtnge  falli  immediately  after  the  sale  of 
(he  bill,  tho  jury  might  then  think  a  more  ezunded  period  might  fairly  and  resaonably 
be  alloved  the  holder,  in  order  to  unable  hiiD,  bona  JbU,  to  endeaTor  to  make  a  bir 
profit,  or,  at  alt  eTenU,  Co  endeavor  to  aeeare  himself  from  aetnal  lou." 

(d)  Mnllick  t>.  Radakinen,  V  Hoore,  F.  C.  68,  IS  Eng.  L.  &  Eq.  Se,  limiti  the 
right  of  the  holder  to  wait  for  a  more  favorable  ntte  of  exchange  lo  eases  where  he  haa 
KasonabLe  gmnnd  to  expect  it  soon.  The  bill  in  this  case  wu  drawn  in  Calentla  on 
Hang  Kong.  Parke,  B.  laid  :  The  conrt  "  ibonght  that  the  evidence  proved  tbat,  for 
dw  whole  of  the  lime,  a  period  of  more  than  Ave  montht,  billi  on  China  wen  alto- 
gather  ansalable  in  Calcolla ;  that  (ach  wai  die  permanent  and  re^^lar  state  of  the 
market :  and  that  alUioogb,  if  there  wu  a  reawoable  prospect  ot  the  slate  of  things 
being  bettor  in  a  ihurt  lime,  the  holder  would  have  had  a  right,  with  a  view  to  his  own 
intereats.  to  keep  (he  bill  for  some  lime,  be  had  no  such  right  wtien  there  was  no  hope 
of  (be  amendment  of  that  state  of  things ;  and  we  are  of  opinion  that  die  evidence 
(hlly  jusliKed  this  conrlnaion  from  it,  and  that  the  oonrt,  dedding  on  hcu,  ai  a  jniy, 
were  perfectly  right." 

(w)  See  Stnker  e.  Graham,  4  M.  &  W.  731 ;  Shate  r.  RoMns,  Hoodj  &  H.  133, 
a  Car.  &  P.  BO ;  Domont  «,  Pope,  7  Blackf  367. 

(z)  U.  S.  V.  Barter,  1  Paine,  C.  C.  ISfl,  163,  when  Linijigtim.  3.  said :  "  When  it  is 
considared  that  the  bill  was  drawn  in  time  of  war,  which  rende;s  any  interranrge  pre- 
caiioas  and  not  of  very  frequent  occnrrence,  it  would  be  too  mncb  for  any  conrt  lo 
•ay  that  the  delay  here  complained  of  shall  destroy  Ibe  right  of  the  plaintiA  to  re- 
cover on  this  bill." 

(y)  In  Aymar  d.  Beers,  7  Cowen,  70S,  the  plaintiff  olFered  evidence  of  tickneas  lo 
exciisa  delay.  The  conrt  below  rejected  it  as  not  unlflcient,  and  nonsniled  the  plBinlKT 
Tbe  conrt  above  aet  aside  the  nonsnit  on  that  acconni. 

(s)  In  Hellish  r.  Rawdon,  S  Sing.  416,  TTndb;.  C.  J.  said;  "The  point  whirh 
arises  in  ihis  case  is  whether,  in  determining  the  question  of  reasonable  time,  the 
Jury  ore  to  hwk  exclusively  to  the  interests  of  the  drawer,  or  may  take  into  account 
lho«e  of  the  holder  also.  And  we  are  of  opinion,  tliere  is  Do  rale  of  law,  and  no 
custom  WM  proved  at  the  trial,  which  shoald  prevent  the  jury  from  looking,  for 
that  pnrpoee,  to  the  interesB  of  both."  Mullick  r.  RadaUaaen,  0  Moors,  P.  C  46, 
Sa  Eng.  L.  &  Eq.  B6. 
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there  should  be  some  limit  to  the  quesUon,  independently  of  the 
Statute  of  Limitations.  The  continued  solvency  of  the  drawee, 
and  tlie  want  of  proof  of  actual  loss  bj  laches,  have  been  held  to 
be  no  answer  to  the  objection  of  delay  in  presoiitment.(a)  The 
law  is  different  with  respect  to  bank-checks,  which  subject  is  con- 
sidered subsequently.  (!()  As  may  be  supposed  from  the  almost 
infinitely  varying  change  of  circumstances  in  eacli  case,  the  ac- 
tual lapse  of  time  in  the  cases  varies  considerably,  (c)      And, 

(a)  Hallick  D  RHdakUiCD,  B  Moor«,  P.  C.  46, 68,  SB  Eng.  L.  ft  Eq.  86,  wbcra  Parkr, 
B.  said  :  "  Ic  reimiiu  to  conridar  ODl;r  one  point,  which  wai  iniisled  upon  in  the 
court  below,  and  also  argued  at  the  bar  before  n« ;  nnroel.v,  that,  as  tbe  drawers  re- 
mained perfeclly  solvent  rrom  the  date  of  ihe  biil  to  tbe  present  time,  llie  rnle  as  (o 
presenting  in  a  reagonable  time  did  not  apply,  and  thai  there  was  no  lache*  wljich 
would  constitale  a  defence  bj  the  di'aweca  unless  ther  had  incurred  a  loss  by  Chat 
laches.  The  court  below  decided  that  the  nolvencj  at  the  drawera,  and  Cbe  want  of 
actual  loss  bj  laches,  conatiluted  no  answer  to  the  objection  of  laches.  We  think  tbcy 
were  right.  There  is  no  tmre  of  such  a  qualiBcaiion  in  the  elaborate  judgment  of 
Tindal,  C.  J.  in  Mellish  v.  Rawdon,  [3  Bing.  41G,]  in  which  the  drcamstanrea  which 
constitute  a  reasonable  delay  are  fully  discussed.  Na  mention  is  made  of  the  insol- 
vency of  (be  drawer  subsequent  to  the  drawing,  although  it  did  occur  in  thai  case,  or 
aome  loss  by  Ihe  drawer  being  an  essential  condition  to  the  application  of  tbe  rule  laid 
down  ;  and  in  Mailman  v.  D'Kgruino,  a  H.  Bl.  a6S,  it  was  clear  that  the  ^ilnre  of  (be 
drawer  caused  no  damage  to  the  plaintiff,  being  before  tbe  time  that  tbe  bill  could  pos- 
■iUf  have  been  presented  in  India  ;  yet  that  drcumslance  was  not  mentioned  aa  dis- 
pensing with  the  obligation  to  pnaent  in  a  reasanable  time ;  and  with  reapect  to  all 
bills  of  excbange  payable  after  date,  it  ia  fully  settled  that  neither  tbe  want  of  precent- 
uient  at' the  time  the  bill  is  due,  uor  the  want  of  due  notice,  are  encased  because  the 
drawer  has  continued  solrent,  or  Ihe  holder  incurred  no  loss  by  non-presentment  or 
want  of  r^:ular  notice.  This  point  was  fully  considered  in  the  case  of  Carter  s. 
Flower,  16  M  &  W,  743,  and  we  believe  admita  of  no  doubt ;  and  we  agree  with  the 
court  betow,  that  the  rontinued  solvency  of  the  drawers  does  not  prevent  the  applica- 
tion of  Ihe  rule  that  tbe  biil  most  be  presented  in  a  reasonable  time,  with  reference  to 
the  interest  of  the  drawer  to  put  the  bill  into  circulation,  or  the  interest  of  tbe  drawee 
to  bave  the  bill  speedily  presented." 

(6)  Infra,  chapter  on  Cheeks. 

(c)  In  Mailman  f.  D'Bgnino,  9  H.  Bl.  t«S,  bills  dmwn  In  London  on  Calcutta,  at 
ninety  days,  were  drcutated  in  Ei^land  for  seventy-eight  days,  then  forwarded  to  Cal- 
cutta. The  ship  in  which  they  were  carried  arrived  in  the  Hooghly  River,  Oct.  3,  seven 
months  after  the  date  of  the  bills.  On  Oct.  S,  tbe  holder  notiBed  tbe  drawee,  who  was 
absent  from  Calcutta,  and  the  latter  refused  to  acoept,  by  letter,  Oct  17.  The  liillH 
were  protested,  Oct.  !9.  Held,  no  laches.  In  Oonpy  d.  Harden,  T  Taunt.  1S9,  the 
bill  *«4  dT«wn  in  London  on  Lisbon  at  thirty  days,  circulated  through  Paris  and  Ge- 
noa, and  presented,  after  a  delay  of  three  months  and  tei(  days.  Held,  no  laches,  in  an 
action  by  lodorsees  against  tbeir  indorsers.  In  Fry  v.  Hill,  7  Tannt.  397,  a  bill  drawn 
Id  Windsor  on  London,  at  one  month,  was  presented  atW  a  delay  of  four  days.  Bun- 
day  iniervening.  Held,  no  laches.  In  Sbute  v.  Robins,  Moody  &  H.  133,  3  Car.  &  P. 
SO,  a  bill  drawn  in  Plymouth  on  London,  at  twen^  days'  sight,  was  not  presetted  tiJl 
nine  days.    Held,  in  an  action  by  indorsees  against  indoraeia,  that  there  were  nc  U<d«s 
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whatever  the  reasonable  time  may  be,  the  holder  who  exoeeda 
it  discharges  all  prior  parties,  because  be  takes  upon  himself 
the  risii  both  ot  tiie  drawee's  non-acoeptauce  and  of  his  insol- 
vency. 

It  lias  been  held  that  an  ageut  is  bound  to  present  immediately, 

Id  Mellish  d.  Rairdon,  a  bill  dnwn  in  England  on  Rio  da  Janeiro,  at  lixlj  days,  ww 
kept  \>j  the  bolder  nearly  iiTe  months,  the  rate  of  exchange  having  fallen.  Held,  no 
lachea,  in  an  ai^ion  by  the  holder  a((iilnBt  the  draver.  In  Straker  if.  Gra)iam,  4  M.  & 
W.  TSI ,  ■  bill  drawn  in  Carbonear,  Newfoundland,  on  Pople,  Enj^land.  a.1  ninel;  daji, 
waa  not  preiented  till  three  monttu  after  date.  Carbonear  ia  twenty  milea  from  St: 
John's,  with  a  daily  nuana  of  commani cation  between  the  places.  The  mailit  were  sent 
from  St.  John's  to  Eni^land  three  limes  a  week,  and  the  arerage  length  of  the  TOyage 
being  eighteen  days.  Held,  that  the  bill  waa  not  presented  within  a  reaionabie  time^ 
no  excuse  being  shown  for  the  delay.  In  Uullicfc  d.  Radakiuen,  9  Moore,  F.  C.  -16, 
SB  Eng  L.  &,  Eq.  86,  A  drew  a  bill  in  Calcutta  on  B  of  Hong  Eong,  at  sixty  days' 
dght.  and  indorsed  i[  lo  C.  C  kept  the  bill  Sve  months,  and  indorsed  it  lu  D.  D 
kept  the  bill  from  July  9Sth  till  Sept.  7th,  and  then  forwarded  it  to  Hong  Kong.  It 
was  presenud  for  acceptiincc,  October  3*,  eiglit  months  after  date,  and  acceptance  net 
refused.  The  ordinary  length  of  the  royags  between  the  two  places  ig  one  month. 
The  bill  was  protealed,  November  3S.  D  sned  A,  the  drawer,  who  defended  on  the 
ground  of  oaieosonable  deUy.  Held,  that  he  waa  not  entiilod  to  recorer,  Tbia  ease 
la  therefore  an  Bnih<yrity  to  show  that  the  lachea  of  a  prior  holder  in  circulating  a 
bill  is  a  good  defence  for  the  drawer  at  against  a  sabseqoent  holder. 

In  Wallace  e.  Agry,  t  Hnson,  33S,  the  defendant's  agent  drew  a  bill  at  sixty  days  in 
Havana  on  London.  The  plaintiff  sent  the  bill  to  hia  agent  in  Boston,  who  kept  it, 
on  Hcconnt  of  the  low  rata  of  exchangs,  fbr  eighty-four  days,  and  then  sent  It  to 
Iiondon,  whore  it  waa  presented  four  and  a  half  months  sfier  date.  On  the  dm  trial, 
the  jai7  disagreed  on  the  &cls,  but  on  the  second,  t>  Mason,  IIB.  found  for  tho  plaintiff. 
In  Robinson  v,  Amei,  20  Johns.  146,  a  bill  at  sixty  daya  was  dntwn  in  AQguata,  Qa., 
on  New  York,  and  circulated,  and  presented  in  two  and  a  half  months  from  data. 
Held,  in  an  action  by  an  indorsee  agoinat  the  drawera.  no  lachea.  In  Qowan  r.  Jack- 
son, 30  Johns.  176,  the  bill  waa  drawn  in  Autigna  on  London,  at  ninety  days,  and 
circnUted.  A  delay  of  six  months  bad  occurred.  A  packet  tuually  left  Antigua 
for  London  once  a  month.  Held,  In  an  action  by  the  indorsees  against  the  drawers, 
oo  laches 

In  Aymar  v.  Beers,  7  Cowen,  705,  a  bill  drawn  in  New  York  on  Richmond,  Va.,  at 
three  days,  waa  pieecnted  afler  a  lapse  of  about  a  month.  WoodiaoiiA,  J,  was.  in- 
clined to  think  that  there  might  be  lachea.  bat  the  case  waa  decided  on  the  point 
that  si<^ness  waa  a  good  excose  for  the  delay,  in  an  action  by  indorsees  against 
the  drawer.  In  Frescott  Bank  b.  Caverly,  7  Gray,  SI7,  presentment  in  Boaton  daring 
banking  honra  on  Wednesday  of  a  bill  at  sight,  indoreed  to  the  holder  in  Lowell  after 
banking  hours  the  previous  Saturday,  and  forwarded  by  the  liolder  to  Boaion  on 
Tuesday,  was  held  auSldent  to  charge  an  indorscr.  In  Femandei  p  Lewis,  1  McCord, 
9S9,  a  bill  drawn  In  Charleaton  on  New  York,  at  three  daya,  waa  not  presented  for  two 
and  a  half  months.  The  holder  liTcd  several  daya  in  the  same  hoQse  with  the  drawee. 
Held,  that  the  drawer  was  discharged  by  the  delay.  In  Dnmont  ■>.  Pope,  7  BUtckf. 
367,  one  month's  delay  waa  held  too  much,  the  distance  between  the  place  wber«  tha 
jitl  waa  drawn  and  that  on  whic^i  it  waa  drawn  being  only  eij^teen  miles,  with  a 
tommnnkaiion  three  timea  a  week   between  the  placoa.     In  Bolton  r.  Hairod.    » 
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or  U8  sooD  as  be  caii  by  ordinary  means,  a  bill  which  is  forwarded 
to  him  to  obtain  acceptauce ;  and  that,  if  he  fails  so  to  do,  lie  is 
liable  to  his  pruicipal  for  aiif  loss  that  may  eiieue  in  consequeuce 
of  t)ie  delay  in  presenting. (i^) 

It  will  be  seen  hereafter,  tliat  no  presentment  for  payment  need 
be  made  on  any  day  set  apart  either  as  sacred,  or  otherwise,  by 
law  or  usage ;  and  that  it  must  be  made  within  reasonable  hours, 
which  may  vary  with  the  place ;  thus,  if  at  a  bank,  theu  during 
bankiug  hours ;  if  at  a  place  of  business,  theu  during  business 

Man.  La.  32C,  a  bill  drawn  in  New  YaA  on  I4Tetpool,  at  Aiitj  dajs,  wu  lent  bj 
the  wb;  of  New  York.  A  delaj  of  two  and  a  half  montbi  was  held  do  lachea.  In 
U.  S.  D.  Bilker,  1  Faina,  C.  C.  I»6,  a  bill  drawn  in  tha  United  Stales  on  Liveipool 
waa  proKiitcd  cbrce  monclin  from  the  date.  War  eziited  between  the  United  StMM 
and  En|;land.     Held  no  lac^hes. 

[d]  In  Allen  o.  Suydnm,  17  Wend.  36B,  the  principal  received  a  draft  dated  Jnl; 
lilt,  payable  to  hii  order,  two  monthi  after  date,  on  Angnst  IGth,  and  he  placed  il 
In  the  banda  of  an  agonl  for  ccllecHon  the  same  da^  The  agent  forwarded  the 
draft  Sept.  3d,  and  on  Sept  Tth  it  was  presented  to  the  drawi'Bs,  who  refosed  to  accept, 
lajinfT  that  thev  never  accepted  for  the  drawer  vithont  instmctionB,  bnt  expected  to 
hear  from  him  in  a  short  time.  On  Sept.  lOih,  the  draft  wb«  again  pieaented,  and  the 
drawees  reliued  to  accept,  becaoie  the  drawer  had  inatrui'ted'  Iham  to  do  to.  It 
appeared  that,  iabseqaeiit  to  the  drawing  of  Ibis  bill,  other  bills  of  the  same  drawer  had 
been  accepted  and  paid  b;  the  same  drawees  ;  that  at  the  date  of  the  bill  the  dmweet 
bad  fands  of  the  drawer  in  their  hands,  bat  none  at  the  time  of  pi«Wntment,  and  thai 
the  principal  gave  the  affent  no  special  initmctioiu  with  regard  to  prGsenlnent.  A 
veidict  we^  directed  for  the  plaintifTa,  and  siutained.  The  justice  of  this  case,  at  least. 
Is  Teiy  doubtful.  It  will  be  seen  that  the  bill,  being  payable  at  a  certain  time  after  date, 
need  not  have  been  presented  for  acceptance  bv  the  holder  at  all,  but  tlie  agent  pre- 
•ented  it  nine  davs  befiire  matnritv,  aAer  having  kept  it  in  his  hands  seventeen  days.  He 
had  no  iiistructians  from  tlie  principal  to  present  it  immediately,  and  it  is  very  diScull 
to  see  why  the  agent  was  reqaired  to  do  more  than  the  principal  waa  bound  to  do.  Il  alio 
appeared  in  the  case,  that  the  latenees  of  presentment  had  nothing;  whatever  to  do  with 
the  refusal,  and  that,  if  the  agent  had  presented  the  very  day  he  received  it,  it  would  not 
have  been  accepted,  nor  waa  there  any  time  between  the  date  of  the  bill  and  iu  maturity 
when  the  drawees  would  have  accepttd.  Why,  then,  must  an  agent  be  required  lo  make 
■o  ntlorly  naeiess  presentment,  wheu  any  holder,  in  the  exercise  of  reasonable  diligence, 
would  not  be  required  to  present,  even  if  there  was  a  fair  prospect  of  acceptance  ?  Tha 
case  was  afBmKd,  however,  90  Wend.  SSI,  on  this  poinC  The  reasons  given  are  not 
Mtisftclory.  The  opinion*  of  various  writeia  are  cited,  and  the  i^aaona,  ao  far  a>  they 
can  be  collected,  axe,  Ihat  the  bolder  has  an  interest  in  having  the  bill  accepted  as  soon 
aa  possible,  and  therefore  hit  agent  is  bound  to  present  immediately.  Bnt  it  is  no 
negligence  fbr  the  principal  not  to  present,  and  it  can  bardly  be  said  lo  follow  that  this 
would  be  negligence  in  the  agent.  And  if  it  is  so  mndi  for  the  interest  of  tha  principal 
to  obtain  acceptance,  is  he  not  goilty  of  negligence  in  not  giving  the  agent  special  in- 
stractioni  to  do  so,  which  the  agent  wonld  be  bound  to  follow.  It  is  said,  ''  that,  even 
where  the  principal  is  habltoally  negligent  in  attending  to  his  own  interests,  it  rormr  no 
excuse  fbr  similar  negligence  on  the  part  of  bis  agent"  This  reason  cannot  apply  here, 
fcr  tha  facta  do  not  show  negligence  at  all.  Wa  auppose  the  real  reason  fbr  tha  dedtloa 
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hours,  or  when  some  oue  is  present  who  is  authorized  to  ^iccept 
or  refuse ;  if  at  a  dwelliug-house,  then  wliile  the  family  are  up, 
tud  not  in  the  boure  when  they  have  retired.(e)  We  are  not 
aware  that  there  are  more  thao  a  very  few  decisions  on  these 
points,  with  respect  to  preeeatmeut  for  acceptance ;  (/)  but  it  is 
conceived  that  the  same  principles  are  applicable  to  this  and  to 
presentment  for  demand.  It  has  already  been  remarked,  that 
the  holder  should  hare  the  bill  with  him  when  he  asks  for  accept- 
ance.   If  he  does  not  produce  it,  and  the  drawee  is  witling  to 

WM  tin  Mttaori^  of  Bank  of  ScMlaod  v.  Hamflton,  1  B«ll,  Comm.  310,  and  Yaii  Wut 
V.  Woolley,  9  Dow.  &  R.  371.  In  Bank  of  Scotland  v.  Hamilton,  1  Belt,  Coiniu. 
320,  note  S,  4t]i  ed.,  the  plaindff  lent  a  bill  to  hjg  agent  to  collect.  It  was  proved  that  it 
wu  not  castamar^  to  pretext  iaiii  bills  for  acmptance,  bnt  only  lor  payment.  The 
agent  did  not  present  it  tiil  matnritj.  Between  the  day  of  drawing  and  matDritr  the 
dnwee  foiled.  It  did  not  appear  that  the  bill  wontd  have  been  accepted  if  it  had  been 
presented  immed lately.  It  was  held  that  the  defendant  was  bonnd.  This  case  cannot 
be  regarded  as  an  aoihority.  It  was  decided  in  the  Court  of  Sei-sion  in  Scotland,  and 
die  bare  fitrts  are  mentioned  in  the  note  to  Bell's  Commentaries,  withont  any  reason*. 
In  Van  Wart  v.  Woolley.  3  B,  &  C.  43B,  S  Dow.  &  R.  374,  the  agent  neglected  to  gire 
his  principal  notice  of  Ibe  non-acceptance  of  the  bill.  It  appeared  that  the  drairee  had 
no  funds  of  the  drawer,  and  consequently  the  tatter  was  not  entitled  to  notice  ;  that  the 
principal  bad  recd»ed  the  bill  from  a  party  who  did  not  indorsa  it,  and  that  this  party 
was  liable  withont  notice.  The  snit  was  bronght  by  the  principal  Rgalnst  the  ageoL  At 
the  time  of  the  snit  it  was  not  certain  that  the  plaintiff  had  not  lost  his  remedy  against 
the  party  from  whom  he  received  it,  on  account  of  want  of  notice.  All  that  is  said  b; 
the  conn.  .4Ud(1,  C.  J.,  with  regard  to  the  linbility  of  the  agent  is  ;  "Upon  this  state  of 
lhel>  it  is  eTideni  that  the  defendants  bare  been  gailty  of  a  neglect  of  the  duty  whidi 
they  owed  to  the  pluntJIf,  their  employer,  and  fVom  whom  they  TMeived  a  pecuniary  re- 
ward for  their  serriccs.  The  plaintiff  is  therefore  entitled  to  maintain  his  action  against 
them,  to  the  extent  of  any  damage  be  may  have  snsteined  by  their  neglect."  This,  it 
uoald  loera,  is  assuming  the  Terr  fact  in  dispace,  which  is,  that  the  agent  was  gnilty 
of  Detect  in  not  giving  the  principal  notice,  vhrn  notice  woald  (ihto  aTailed  him 
nothing,  and  when  the  principal,  if  he  had  himself  presented,  eonid  not  have  bean 
required  to  have  sent  notice  to  any  party.  No  aDthoriiy  is  cited,  nor  is  any  reaaon 
given  ;  and  the  doctrine  ii  lud  down  that  an  agent  is  bound  to  use  greater  diligence 
In  pi«senting  a  bill  for  acceptance,  Aan  tf  be  himself  were  the  owtmt  and  holder  of  the 
bill.  The  hardship  of  these  cases  is  mitigated,  however,  by  Ibe  amount  of  damage* 
triiicb  the  principal  is  allowed  to  recover.  In  Allen  r.  Snydam,  IT  W«id.  368,  the 
jndge  at  Nisi  Prioa  instructed  the  jnry,  on  the  facta  of  the  case,  to  return  a  verdict 
for  the  whole  amount  of  the  bill.  This  was  afflnnad  in  the  Supreme  Conrt,  but 
was  reversed  In  the  Conrt  of  Errors,  90  Wend.  SSI,  where  it  was  held  that,  although 
(he  measure  of  damages  is,  priaa  Jaeie,  the  amount  of  &B  bill,  yet  the  defendant 
may  show  circumstances  In  mitigation  thereof.  Senator  Verptaiiek  dissenting.  In  n 
nbM^quent  trial  of  Vui  Wan  v.  Woolley,  Moody  &  H.  SaO,  the  prindpal,  having 
iMovered  the  ftill  amount  of  the  bill  from  the  pai^  fmra  whom  ha  had  leceiTed  t^ 
was  allowed  to  recover  nominal  damages  only. 

(s)  hfin,  chap.  II. 

(/)  Nelson  t>.  Foltarall,  T  Leigh,  179,  is  tb«  only  one  whicb  we  bavn  atet  with. 
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accept  in  the  usual  way,  by  writing  his  oame  on  the  face,  but 
decliiiee  accepting  otherwise,  or  witiiout  seeiug  the  bill,  he  can- 
not be  charged  with  tlio  peualties  of  non-acceptance;  but  if  the 
drawee  makes  no  sucli  objection,  and  does  or  says  what  is  the 
equivalent  of  acceptance,  he  cannot  afterwards  refuse  to  be  held 
on  the  ground  that  he  did  not  see  the  bill.(^) 

A.  drawee  may  demand  a  delay  of  twenty-four  hours,  during 
which  be  may  inspect  his  accounts  with  the  drawer,  and  deter- 
mine whether  to  accept  the  bill  or  refuse  acceptance,  and  during 
this  time  the  bill  may  be  left  with  him.(/()  As  soon,  however, 
as  he  accepts  or  refuses,  althougb  within  tlie  time,  the  holder 
should  withdraw  the  bill.  If  the  drawee  delays  acceptance  more 
than  twenty-four  hours,  the  holder  may  treat  this  as  a  refusal  to 
accept,  and  must  indeed  do  so  to  bold  the  other  parties,(i)  It 
has  been  lield,  where  tlie  holder  by  his  negligence  or  fault  enar 
bles  a  third  party  to  get  possession  of  a  bill  which  be  had  left 
with  the  drawee  for  acceptance,  aud  winch  had  subsequently 
been  accepted,  that  the  drawee  is  not  liable  in  trover  for  the  bill 
to  the  holder.(^') 

(;)  Sapra,  chap.  9.  In  Fall  Rirer  Union  Buk  v.  WiUsrd,  5  Met.  S16,  ii  wu  bald 
Uiat,  where  tii«  bolder  merely  iufbrma  the  drawee  that  be  lut  the  bill,  «jkI  the  Utt^  telU 
him  that  tt  will  not  be  accepted  nor  paid,  the  indoner  U  not  (herebj  discharged,  if  no 
notice  is  given  of  the  drawee's  declaration.  Huihani,  J.  said  :  "  The  term  pieientment 
impom,  not  a  mere  notice  of  the  existence  of  a  draft  which  the  party  haa  in  his  pouee- 
fioQ,  but  the  exhibiting  of  it  to  the  person  on  whom  it  is  drawn,  that  he  may  »ee  the 
tame  and  examine  his  accoants  or  correspondence,  and  jadgs  what  he  shall  do,  — 
needier  be  sball  accept  the  draft  or  not.  Here  there  appears  lo  hare  been  nothing  more 
than  a  carnal  meeting  of  the  parties,  and  the  conTenatian  on  the  snbject  of  the  draft 
cnsned."  In  Carmicbael  v.  Bank  of  Fa.,  *  How.  Miss.  &6T,  Sterfay,  C.  J,  said  :  "  Any- 
thing which  amonnta  to  a  notification  of  the  holding  of  the  bill,  wiih  a  rsqnestlo  accept, 
aocompanied  by  the  bill,  will  amount  to  a  prasentmsnt.  No  formal  presentmenl  is  no- 
cessaiy,  or  nuhcr  there  is  no  form  for  a  prcientmeDt  The  bill  explains  itself,  and  tlw 
olgeet  is  undantood  in  the  merctuitile  conuDonlty,  when  it  is  shown  and  an  answer  ifr 

(h)  Ingram  v.  Forster,  9  J.  P.  Smith,  843.  In  Bellasis  d.  Healer,  1  Ld.  Raym.  aso, 
2Vs6y,  C.  J.  said  :  "  The  party  may  hare  the  whole  day  lo  view  the  bill,  and  that  it 
allowed  him  by  ihe  law."  See  Habbard,  J.,  Fall  Birer  Union  Bank  v.  Willard,  n^mt, 
aoteg. 

(i)  See  Ingram  ■>.  Forster,  2  3.  P.  Smith,  343. 

(j)  MorriKjn  v.  Bochanan,  6  Car.  t  P.  18.  In  this  cas9  the  pUintiK'  clerk  left  the 
bill  with  the  drawee  for  acceptance,  and,  subsequently  calling  for  it,  found  (hat  it  bad 
been  accepted  and  delivered  to  another  petMO.  The  plainliK  sued  the  drawee  for  the 
bill.  In  defence,  it  was  proved  by  the  drawee  that  it  was  his  custom  le  deliver  accepted 
bills  to  the  party  calling  for  SJid  accurately  descriUn;  them  ;  Uiat  the  bill  iu  suit  had 
a  private  mark  apon  it,  and  »m  delivered  to  a  pervon  who,  on  being  aakftt,  gtive  the 
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The  bill  should  be  presented  for  acceptance  either  to  the  drawee 
ill  person,  or  to  some  one  authorized  by  him  to  receive  and  a^ 
copt.(Ar)  As  the  holder  most  prove  preBeatment  in  case  he  found* 
any  right  or  claim  ou  uon-acceptance,  the  burden  lies  on  him,  if' 
he  presents  it  to  an  agent  of  the  drawee,  to  prove  that  tbc  agent 
was  authorized  to  accept.  But  this  proof  may  undoubtedly,  as 
in  other  cases  of  agency,  be  circumstantial  or  indirect ;  as,  for 
example,  that  he  was  the  clerk  of  the  drawee,  known  to  be  ac- 
customed to  do  this  kind  of  business  for  the  drawee. 

We  have  already  seen,  that  an  acceptance  by  one  of  two  or  more 
partners  binds  the  firm.(/)  Thenefore,  if  a  bill  is  drawn  on  part- 
ners, it  may  bo  presented  to  one  alone.  If  it  is  drawn  on  two  or 
more  who  are  not  partners,  it  should  be  presented  to  all ;  but  il 
presented  to  a  part,  or  if  presented  to  all  and  refused  by  a  part, 
the  acceptance  will  bind  such  as  make  it. 

With  regard  to  the  place  where  presentment  should  be  made, 
we  refer  to  the  chapter  on  Presentment  for  Demand,  where  the 


right  muk,  amonnt,  Ac.  Tiro  iujt  h>d  elapsed  between  the  time  when  the  bill  wu 
left  and  the  time  when  it  wai  e&llcd  for.  Littledale,  J.,  in  anmining  up.  laid  to  the 
jarj :  "  The  qaeationa  for  7011  will  be  :  first,  whether  there  was  an;  negligence  on  the 
part  of  llie  plaintiffii  in  their  conduct  wiih  respect  to  rhe  bill ;  and,  secondly,  whether 
diere  wu  negligence  on  the  part  of  the  defendant.  IT  tou  are  of  opinion  that  then 
was  negligence  on  the  part  of  the  plwQtiBii,  then  thej  -mil  not  be  entitled  to  recover ; 
bat  if  the  negligence  was  on  the  pan  of  the  defendant,  then  the  plainiiffi  will  be  entitled 
to  the  lerdict.  If  ihere  wac  not  nnj  n^ligenre  on  the  part  of  either  pinintiffs  or  de- 
fendant, then  the  matter  maj  be  reserred  for  further  coniideration ;  as  it  la  admitted 
to  be  a  doabtfal  point  of  law.    As  to  the  flnt  point,  <ron  will  consider  whether  the 

plaintiBTa'  witneasea  were  the  caiue  of  the  finding  ant  of  the  priTUe  mark If 

he  (the  plaiatiSd'  clerkj,  by  hia  improper  act,  enabled  a  peraon  to  aaccrtain  the  private 
mark,  and  Iherehr  (o  procniv  the  bill  to  be  delivered  out  acconling  to  the  nsnal  course 
of  bosiness,  then  it  will  be  for  joa  to  aay  whether  ^on  do  or  do  not  consider  that  as  negli- 
gence. The  qneetion  is  to  the  defendsnt  is.  Hits  he  been  ifailtv  of  that  kind  of  negli- 
gence which  amounti  to  a  conversion  of  the  bill  !  "  The  jniy  fonnd  negligence  in  the 
pUinliird'clerk,and  that  the  defendant  hiLd  nsed  dnocaatton.    Verdict  fer  the  defendant. 

(it)  Cheek  v.  Roper,  5  Eap.  17S.  This  was  b  aait  a(rain«l  a  drawer.  To  prove  pre- 
aenlment,  it  was  shown  that  the  bill  waa  sent  br  the  witness,  who  eanied  it  to  a  place 
pointed  oat  to  him  as  the  drawee's  honse.  and  offered  it  to  some  oem  in  an  adjoining 
taji-irard,  who  refused  te  Mcept.  The  witness  could  not  swear  that  the  person  to  whom 
he  ofTered  the  Ull  was  the  drawee,  or  represented  himself  as  inch.  Lord  Elladienmgh 
said,  that  the  allegation  of  presentment  for  acceptance  to  the  drawee  "  was  a  material 
one,  Bi  die  drawer  conld  onlj  become  liable  on  the  acceptor's  defenlt,  which  dcTaolt 
must  be  proved.  That  the  evidence  here  offered  proved  no  demand  on  the  drawee, 
and  was  thenfore  insnffldent,  so  that  the  plaiatilf  conld  not  recover  on  the  bill  Some 
evidence  must  be  given  of  an  applicwion  to  the  party  flnt  liable." 

{I)   Sapra,  p.  135. 

VIC.  I.  80 


;vGoo»^lc 


860  NOTES  AHD  BItLS.  "  [CH.  X. 

• 

Bubject  is  treated  of  at  length.  We  may  here,  hoireTer,  state,  that 
if  a  bill  be  presented  at  the  proper  place,  whether  this  be  desig* 
Qated  on  the  bill,  or  otherwise  determined,  and  no  one  appears 
to  accept  it,  it  should  be  duly  protested  for  non-acceptance,  and 
notice  be  given.  And  if  the  drawee  cannot  be  found  at  tbe  place 
specified  in  the  bill,  and  it  appears  that  he  never  resided  there, 
tlte  bill  is  then  also  to  be  considered  and  treated  as  didionored.(»i) 


SECTION   II. 

PEOCEEDraOS   OH  NON-ACCEPTANCE. 

What  the  holder  should  do  in  case  of  non-acceptance  or  a 
refusal  to  accept,  is  much  the  same  with  the  conduct  which  the 
holder  of  a  bill  should  pursue  in  case  of  non-payment.  The 
rule,  in  general,  is,  that  a  foreign  bill  should  be  protested  for  non- 
acceptance,  and  due  notice  given  to  the  prior  parties  ;  otherwise 
tbe  holder  will  lose  all  remedy,  both  on  the  bill  and  the  consid- 
eration for  whicli  it  was  given.  It  is  customary,  but  not  noceB- 
sary,  to  protest  inland  bills.  For  a  further  consideration  of  thin 
subject,  reference  may  be  made  to  the  chapters  on  Presentment  for 
Demand,(n)  on  Notice,(o)  and  ou  Protest.(p)  The  peculiaridee 
with  respect  to  bills  of  exchange,  as  regards  acceptance  for  honor, 
better  security,  or  by  a  drawee  au  besoin,  have  already  been  con- 
sidered.(9)  The  holder,  after  due  protest  for  and  notice  of  non- 
acceptance,  is  entitled  to  sue  the  drawer  immediately,  without 
waiting  for  the  bill  to  mature.(r)     The  reason  is,  that  what  the 

(m)  Wolfe  p.  Jewett,  10  La.  383.    B«e  Stuic«  tr.  Cheawnan,  Cuth.  M». 

(n)  Infto,  chap.  11. 

(o)  hfia,  chap.  19, 13. 

(p)  /./™.  ch.p.  1*. 

(fj   £i'(ipm,  pp.  64,  SIS. 

(r)  Bri^t  V.  Famer,  BnllcT,  N.  P.  S69 ;  BtilfoH  v.  Uafor,  1  Doig.  SS ;  Lord  EUtrn, 
C.  J.,  Bishop  V.  Yonn^,  S  B.  &  P.  70,  83  ;  Boot  c.  FnnkUn,  3  Johos.  SOT  ;  Miller  v. 
Hacklej,  S  id.  ST5 ;  Robinion  n.  Amt»,  £0  id.  ItO ;  WbI1m«  g.  Agry,  4  Hason,  33B ; 
Sterry  v.  Robinson,  1  Day,  1 1 ;  Winthrop  v.  Pcpoon,  I  Bay,  468 ;  Enm  ».  Briit^ei, 
4  Pan.  Ala.  34B  ;  Wataon  e.  Tarpiey,  IS  Hov.  BIT.  In  Miiuiuippi  it  ii  declareil  by 
Biatnte,  thac  tbe  holder  ih^  not  bs  saed  till  after  mMDrily.  In  WatroD  ti.  Tarpiey,  the 
drawer  lived  ia  Miiaiuippi,  the  bill  was  drawn  on  New  Orleans,  and  tbe  holder  lived 
in  Tenneuee.  The  salt  waa  brought  In  the  United  Statea  CDort,  and  it  was  hel4  that 
the  statute  did  not  aScci  [he  right!  of  tbe  bolder.    Althoogk  Aere  ii  no  right  of  artj-m 
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drover  had  undertaken  has  not  been  performed,  the  drawee  not 
having  given  him  the  credit  which  was  the  ground  of  the  con- 
tract.(s)  The  holder  has  also  the  right  to  sue  any  iudorser  foith* 
with,(f)  the  latter  being  considered,  in  this  respect,  as  a  new 
drawer.(M)  The  amount  which  he  is  entitled  to  recover  is  the 
face  of  the  bill,  interest,  costs  of  protest,  and  damage8.(v)  The 
same  niles  apply  here  as  in  the  case  of  non-payment. 

The  bolder  may,  if  he  pleases,  present  again  for  payment,  but 
the  liability  of  the  drawer  and  indorsers  having  become  fixed  by 
proper  presentment  and  notice  of  non-acceptance,  irregularity 
of  proceeding  in.  presentment  for  payment  and  notice  thereof 
will  have  no  effect  in  prejudicing  his  right  in  tliis  respect.(tff) 
Nor  need  presentment  for  payment  be  averred,  nor,  if  averred, 
need  it  be  proved,  the  allegations  to  this  effect  being  clearly 
surplusage, (z)  There  seems  to  be  no  lapse  of  time  short  of  the 
Statute  of  Limitations  which  can  affect  this  right  of  the  holder 
to  sue,  or  which  can  be  considered  negligence,  as  the  same  rule 
applies  as  in  the  case  of  liability  on  any  other  contract.(^) 

The  liolder  is,  as  has  been  said,(2)  entitled  to  expect  an  ab- 
solute acceptance,  and  the  otlier  parties  have  also  ^e  right  to 

till  notice  of  non-acceptance,  iba  debt  U  cooiidered  to  hare  accrued  at  the  time  oFdiwr- 
ing  ihe  bill.  Macarty  ».  BxTrow,  2  Stra.  949,  3  WIls.  16.  See  Pnckford  v.  Maxwell, 
6  T.  R.  SS  ;  HicklTng  s.  Hardej,  7  Tannl.  812, 

(t)  Lonl  ilantfidd.  Bright  a.  Farrier,  cited  1  Dong.  S5,  who  laid  that  the  law  mi 
the  point  bad  been  clesrij  settled  >o  long  ago  M  )T6S. 

(I)  Ballingulls  v.  Gln^ler,  3  Eosl,  481,4  Esp,  26S  ;  Mason  v.  Frnnklin,  3  Johns. 
902;  Wei  do  n  D.  Buck,  4  id.  144  ;  Ajmnr  f .  Sheldon,  la  Wend.  439 ;  Bank  of  Roch- 
ester p.  Gray,  a  Hill,  aS"  ;  WbImu  b  Ixirinf;,  3  Mww.  5S7  ;  Lraox  v.  Coolt,  8  id.  4S0 ; 
Wild  I*.  Bank  of  Paauiraaquoddj,  3  Mason,  SOS ;  Morgan  v.  Towlos,  S  Mart.  La, 
730;  Evans  c.  Gee,  11  Pet.  80.  In  Ajmar  c.  Sheldon,  la  Wend-  439,  the  hill  wM 
dravn  in  Mnrtiniqnc  on  Bordeaux,  By  the  ]nw  of  France,  protest  for  non-payment, 
aa  well  an  for  nonnicceptance.  is  necessary  to  render  the  drawer  and  indoraers  liable. 
The  indortemeol  was  made  in  New  York.  Held,  that,  alchough  pmentmenl  for  pay- 
ment trould  have  been  necessaij  to  charge  the  drawer,  it  was  not  neceisar;  to  charge 
(he  in  doner. 

(u|  Lord  EttmhoHmgh,  Ballingalls  r.  Oloster,  3  East,  461. 

(a)  Slerry  >:  Robinson,  1  Day,  1 1  ;  Weldon  n.  Bark,  4  Johns.  144. 

(id)  Miller  D.  Haekley,  S  Johns.  37S  ;  Evaas  F.  Bridges,  4  Port  Ala.  34B.  We  have 
already  seen  that  the  liolder  is  not  bound  to  present  again,  at  Ihe  request  of  the  drawar, 
.   mpni,  p.  339. 

(z)  tfaaon  it.  Franklin,  3  Johns.  90!  ;  Wallace  v.  Agry,  4  Mason,  336. 

ly)  ^ry,  J.,  Wild  t'.  Bank  of  FoBsamBq noddy,  3  Mason,  SOS,  whore  ■  year  had 
elapsed,  and  the  drawer  had  become  inaolvenL  Ohjactiona  were  made  on  these 
grounds  to  the  right  of  the  holder  to  recover  against  the  iudorser.  bat  were  over- 
raled     See  also  Lenox  u.  Cook,  B  Mass.  4B0. 

(»)    Sif^TTB,  p- 330. 
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require  that  tlie  acceptance  should  be  absolute,  or  elee  that  they 
should  know  that  such  an  acceptaoce  had  been  refused.  The 
reason  is,  that  the  drawer  and  iiidorsers  promise  to  pay  in  case 
the  drawee  does  not  fuliil  the  contract  expressed  in  the  terms 
of  the  bill ;  because,  if  the  holder  had  the  right  to  receive  a 
conditional  or  partial  acceptance  vithout  their  knowledge  and 
consent,  it  would  be,  in  fact,  giving  him  the  right  to  bind  them 
by  another  and  different  contract  from  that  into  which  they  had 
entered.  Therefore,  if  the  holder  take  an  acceptance  varyhig 
from  the  terms  of  the  bill,  without  giving  notice  to  the  prior 
parties,  he  discharges  them. (a)  If  he  causes  the  bill  to  be  pro- 
tested, and  gives  a  general  notice  to  all  the  parties  of  non- 
acceptance,  that  is  considered  as  a  refusal  of  the  drawee's  offer, 
and  the  latter  is  not  bound. (&)  Hence  it  would  seem  that  the 
only  course  for  a  holder  to  pursue  in  such  cases,  in  order  to  hold 
the  drawee  and  the  other  parties,  is  to  give  them  notice  of  the 
terms  offered,  and  obtaiu  their  consent  to  his  taking  the  accept- 
ance. 

It  has  been  said  that  the  effect  of  n^lect  to  (^ve  notice  where 
there  is  a  conditional  acceptance  is  done  away  or  prevented  by 
the  completion  of  the  conditions  before  the  maturity  of  the  bill ; 
and  a  neglect,  where  there  is  an  acceptance  as  to  part,  and  a 
refusal  as  to  the  residue  only,  discharges  the  persons  entitled  to 
notice  as  to  the  residue  only ;  but  this  has  been  doubted.  These 
questions  have  never  been  distinctly  settled  by  adjudication,  and 
text  writers  do  not  agree  in  relation  to  them.(c) 

(a)  Ba^tg,  J.,  Behag  v.  Abitbol,  i  Maali  &  3.  46!,  466  ;  Paton  d.  Winter,  1  Tnnnt 
419.  In  Walker  v.  State  Bank,  5  Seld.  983,  13  Barb.  636,  a  bill  dnwn  bj  tha  Em- 
pire Mills  on  A  wtu  preseiitcd  bj  an  acent  of  the  bolder,  and  accepted,  "  payable  al 
the  American  Exchonge  Bank,  Empire  Mills,  by  A,  TreHnrer."  The  sgenl  gave  no 
notice  of  tbiB  acceptance  to  the  holder,  drawer,  or  indonen.  Held,  that  the  agent 
ihoaM  have  treated  the  bill  a»  dishonored,  &nd  g\vea  notice  according!;,  and  for  neg- 
lect so  to  do  iriu  liable  to  the  holder. 

{b)  Spniatv.  MatiljewK,  IT.  R.  ISa.  Sea  Bentinek  n.  Domen,  6  East,  100 ;  Mitchell 
V.  Degrand,  1  Mason,  176. 

(/!)  This  is  so  stated  in  Bajle^  on  Biils,  SIh  ed.,  374,  and  by  Chitt}r,  331,  citing 
Baytcf.  S10T7.  in  hie  nork  on  Bills,  t  3'3,  note,  bhjii,  after  qaoting  the  reniarki  of 
Biiyley ;  "  It  does  not  appear  to  me,  that,  upon  principle,  this  doctrine  can  be  sup- 
ported ;  for  the  acceptance  in  both  cases  Is  ronmiry  to  the  tenor  of  the  bill,  and  may 
Tarj  the  riEhla  and  imcre»lg  of  the  antecedent  parlies.  The  dnty,  therefore,  wonid 
seem  to  he  clear,  that  there  shonld  be  a  dne  protest,  and  dae  notice  to  the  antecedent 
parties  of  the  diahonor,  and  qualitled  or  conditional  acceptance,  In  order  to  bind  then. 
This  is  the  doctrine  auerted  by  Potbier,  De  Change,  n.  47. 48." 
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SECTION   I. 


If  a  bill  be  regularly  accepted,  then  the  acceptor  m  bound  as 
an  original  promisor,  in  much  the  same  manner  as  the  maker  of 
a  promissorf  note ;  and  the  other  parties  are  regarded  la  the 
light  of  sureties,  and  are  therefore  liable  only  if  the  acceptor 
does  not  pay.  They  certainly  are  not  sureties  in  ttie  strict  sense 
of  this  word,  vhich  bears  a  precise  legal  meaning  of  its  own. 
But  they  are  as  sureties,  in  that  they  pay  only  if  he  who  is  as 
the  principal  debtor  does  not.  The  right  and  the  duty  of  the 
holder  of  an  accepted  bill,  or  of  a  negotiable  promissory  note,  are 
substantially  the  same.  This  right  is  to  demand  payment  of  all 
who  are  responsible  on  the  paper.  This  dutf  and  obligation  are 
to  give  every  one  thus  responsible  all  the  opportunity  to  indem- 
nify himself  to  which  he  is  entitled  by  law.  No  one  could  hold 
another  as  a  surety  or  guarantor  in  any  form,  if  he  brings  the 
necesMty  of  payment  on  the  guarantor  by  his  own  wrongful  neg- 
ligence, or  if  by  such  negligence  he  makes  such  payment  the 
ultimate  loss  of  the  guarantor,  by  depriving  him  of  the  means  of 
indemnity  to  which  he  was  entitled. 

These  universal  principles  of  guuanty  are  applied  to  nego- 
tiable paper  in  a  strict  and  peculiar  way. 

If  we  remember  the  especial  purpose  and  use  of  negotiable 
bills  and  notes,  and  remember  also  that  from  this  purpose  and  use 
springs  all  that  system  of  law  which  belongs  to  tliem  peculiarly, 
we  shall  understand  the  obligations  of  the  holder  of  such  paper, 
end  see  that  they  are  as  the  conditions  on  which  his  rights  rest. 

The  drawer  of  a  bill  is  as  a  surety  for  the  acceptor,  and  the 

Vot.  I.— X 
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tadorGtir  is  as  a  surety  for  the  drawer  (or  for  the  maker  of  a  note) 
and  for  every  previous  indorser.  The  design  aiid  the  effect  of  tliia 
are  to  accumulate  upon  the  bill  the  credit  of  as  many  persous  aa 
choose  to  lend  their  credit  to  it ;  for  with  every  new  element  of 
security  the  adequacy  of  the  paper  to  represent  money,  and  take 
its  place  and  do  its  work  in  business  transactions,  is  increased. 

But  merchants  who  thtis  enable  the  holder  to  coin  their  credit 
are  entitled  to  a  certain  protection  ;  and  the  measure  of  this 
must  be,  that  they  are  entitled  to  all  the  protection,  meaning 
thereby  all  the  efforts  of  the  holder  to  save  them  harmless,  and 
all  the  opportunities  to  save  themselves,  which  are  consistent 
with  the  &ee  nee  of  the  instrument  as  money.  Nor  is  this  right 
of  the  parties  founded  merely  on  the  Justice  due  to  them.  It 
rests  also  upon  the  fact,  that  the  safer  indorsers  are,  the  more 
readily  will  men  of  substance  indorse,  and  therefore  the  more 
certain  it  will  be  that  the  paper  will  be  paid  on  the  day  when,  by 
its  terms,  tliia  representative  of  money  is  to  become  money  by 
payment. 

It  is  for  these  reasons  that  the  holder  is  bound,  in  the  first 
place,  t«  demand  the  payment  of  the  paper,  at  its  maturity,  of  the 
person  who  as  the  principal  debtor  is  primarily  bound  to  pay  it. 
And  then,  if  the  amount  due  is  not  paid  by  tltis  debtor,  to 
demand  it  at  once  of  each  person  who  is  as  a  surety  for  the 
original  debtor,  while  some  one  else  is  as  a  surety  for  him  ;  and 
tliis  demand  must  be  made  successively  through  all  the  parties 
to  the  paper.  By  this  means,  every  party  to  the  paper  as  a  surety 
is  sure  that  he  shall  not  be  held  as  a  surety  by  reason  of  any 
delay  or  insufiiciency  in  demanding  the  money  from  him  who  is 
to  the  surety  as  a  principal  debtor. 

The  rules  of  law  in  respect  to  presentment,  demand,  notice  of 
dishonor,  and  liability  on  negotiable  notes  and  bills,  stand  forth 
from  the  main  body  of  the  common  law  as  very  distinct  and 
peculiar.  And  yet  they  are  nothing  more,  in  substance,  than  a 
very  rigorous  and  precise  application  of  the  general  rules  in  re- 
spect to  guaranty,  and  these  rules  flow  from  the  most  obvious 
principles  of  common  justice.  A  guarantor  in  general  is  one 
who  ia  bound  to  pay  the  debt  of  another  if  that  other  does  not 
pay  it.  He  is  therefore  a  promisor  on  a  condition.  The  condi- 
tion is,  that  the  principal  debtor  does  not  pay ;  and  this  means, 
that  be  does  not  pay  when  the  debt  is  payable  and  is  demanded  ; 
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and  therefore  an  unsuccessful  demand  on  the  principal  debtor 
is  the  proper  aridence  of  his  failure  to  pay  the  debt,  and  of  the 
consequent  liability  of  the  guarantor.  And  if  the  guarantor  can 
ehow  that  he  has  sustained  a  loss  by  the  unreasonable  neglect  of 
die  creditor  in  making  this  demand  of  the  principal  debtor,  this 
sliould  constitute  a  sufBcient  defence,  because  it  would  show  tliat 
the  plaintiff  had  failed  in  the  discharge  of  an  important  duty, 
and  that  the  defendant  had  been  injured  by  this  failure. 

It  must  also  be  remembered,  that  parties  who  put  their  names 
on  negotiable  paper  in  Euch  a  way  as  to  make  them  stand  as 
sureties  of  other  parties,  are  as  sureties,  not  only  on  condition, 
but  on  two  distinct  conditions,  and  one  of  them  on  three.  The 
drawer  is  bound  only  if  due  presentment  for  acceptance  is  made 
to  the  drawee,  and  tlien  (tlie  bill  being  accepted)  if  due  demand 
be  made  on  the  acceptor  for  payment.  And  every  indorser  is 
bound  only  if  due  demand  be  made  on  the  several  parties  before 
him  for  whom  he  stands  as  surety. 

But  further  than  this  neither  drawer  nor  indorser  is  bound, 
unless,  in  the  first  place,  the  requisite  demand  is  duly  made,  and, 
in  the  next  place,  due  notice  is  given  that  the  demand  is  inef- 
fectual. 

These  two  duties,  or  necessities,  are  entirely  independent,  and 
the  reasons  for  them  rest  upon  distinct,  although  connected 
grounds.  Every  one  who  in  any  way  guarantees  a  debt  has  a 
right  to  ask  that  tJiis  debt  shall  be  collected  of  the  principal 
debtor  if  it  can  be  by  reasonable  endeavors  ;  and  such  payment 
of  it  is  of  course  a  discharge  of  all  claim  on  the  guarantor ;  and 
the  indorsers  of  negotiable  paper  are,  as  we  have  seen,  as  guar- 
antors. 

But  if  the  creditor  cannot  collect  the  debt  himself,  it  is  always 
possible  that  tlie  guarantor  may,  or  may  indemnify  himself  for 
his  payment  by  something  which  he  may  do  himself,  or  may  com- 
pel the  principal  debtor  to  do.  He  is  therefore  always  entitled  to 
fui  opportunity  to  procure  for  himself  this  indemnity ;  and  for 
this  purpose  he  must  have  immediate  notice  of  that  necessity  for 
it  which  is  created  by  the  non-payment  of  the  debt  he  guarantees. 
These  two  rights  on  the  part  of  the  guarantor  are  therefore  dis- 
tinct, and  the  two  correlative  duties  or  obligations  of  the  creditor 
are  also  disnnct ;  and  hence  a  full  discharge  of  the  one  duty  by 
the  creditor  is  no  excuse  whatever  for  tiie  non-discharge  of  the 
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other.  That  ie  to  saj,  notioe  without  domand  leaves  it  nnoertwii 
whether  a  demand  would  not  have  been  effectual.  And  demand 
without  notice  gives  to  the  indorser  no  such  opportunity  of  in- 
demnifying himself  as  the  very  fact  of  an  ineffectual  demand  on 
the  principal  makes  it  proper  that  he  should  have. 

We  have  said  that  each  indorser  is  entitled  to  have  due  de- 
mand made  against  all  parties  prior  to  himself,  and  to  notice  of 
non-payment.  But  in  practice  (a  practice  sanctioned  by  law  to 
a  great  extent),  demand  against  all  parties  but  the  principal 
payer  is  accompanied  with  notice  of  the  defaidt  of  that  payer. 
Thus,  if  A  be  the  maker  of  a  note,  6  the  payee,  and  0,  D,  E, 
and  F  indorsers,  G,  the  last  indorsee,  makes  his  demand  on  A ; 
and,  if  the  note  is  not  paid,  gives  to  all  the  indorsers  severally 
notice  that  the  note  is  not  paid,  and  at  the  same  time  makes  a 
demand  on  them,  stating  that  they,  having  indorsed  the  note, 
are  looked  to  for  payment. 

Tliese  rules  are,  as  will  be  seen,  substantially  the  same  with 
those  which  the  law  applies  to  all  oases  of  guaranty.  But,  in 
relation  to  negotiable  paper,  the  law  merchant  makes  these  rules 
far  more  precise  and  stringent  than  they  are  in  relation  to  other 
contracts.  Thus,  it  defines  what  is  unreasonable  delay,  both  as  to 
demand  and  as  to  notice,  by  determining  with  great  precision  the 
very  time  within  which  both  of  these  duties  must  be  discharged. 
And  it  defines  also  the  manner,  means,  place,  and  circumstances 
of  the  demand  and  of  the  notioe,  so  as  to  leave  as  littlo  as  possi- 
ble open  for  question.  And  the  law  merchant  does  this  for  the 
purpose  of  enabling  mercantile  men,  or  those  who  deal  with  mer- 
cantile paper,  to  know  at  once  and  precisely  what  their  duties 
are,  and  what  their  rights  are.  And  it  dispenses  with  any  proof 
of  actual  loss  by  the  indorser,  if  the  duties  in  his  behalf  are  ce^ 
tainly  neglected,  by  assuming  peremptorily  that  one  bound  upon 
negotiable  paper  is  injured  if  any  delay  occurs  in  a  discharge  by 
the  holder  of  his  duties  in  relation  to  it. 

Such  are  the  principles  and  reasons  of  tlie  rules  of  the  law 
merchatit  in  regard  to  the  demand  of  payment  of  negotiable  pa- 
per, and  notice  of  non-payment.  And  these  rules  will  now  be 
considered  ^n  reference  to  the  questions,  by  whom,  of  whom,  in 
wliat  manner,  when,  and  where  the  demand  for  payment  shotild 
bo  made.  And  we  will  then  consider  the  excuses  which  may  be 
made  for  the  omission  or  irregularity  of  demand  of  paymant. 
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SECTION      II. 

BT  WHOM  DEMAND  MAT  BE  HADE. 

The  geaeral  rule  must  obviously  be,  tliat  &  demand  of  paymanl 
should  always  be  made  by  the  oToer  of  tlia  paper,  either  person- 
ally or  by  his  duly  authorized  agent.  For,  as  payment  of  a  not« 
can  only  be  good  when  made  to  a  party  who  has  a  right  to  re- 
ceive the  amount  due  thereon,  and  to  giYe  a  valid  discharge  to 
the  maker  for  the  same,  it  would  seem  that  payment  can  only  be 
demanded  by  one  who  has  the  power  to  pass  a  v^id  title  to  the 
note,  and  to  release  the  maker  from  all  liability  incurred  by  rea- 
son of  the  instrument.  Where  a  demand  is  necessary  before  the 
promisor  can  be  charged,  it  is  clear  that  it  must  be  a  legal  de- 
mand ;  that  is,  such  aa  he  is  bound  to  comply  with  ;  and  we  can 
see  no  reason  why  there  should  be  any  difference  in  this  respect 
between  such  a  demand  and  one  necessary  in  order  to  bind  an  in- 
dorser.  We  should  say  that  the  proper  test,  in  any  case,  to  deter- 
mine whether  the  demand  was  made  by  the  right  person  is  this : 
Would  the  maker,  by  payment  of  the  note  to  the  party  demand- 
ing payment,  thereby  buying  up  his  own  note,  be  placed  in  the 
same  position  as  an  ordinary  bona  fide  holder  of  any  other  note. 
If  he  would,  there  can  be  no  objection  to  the  demand  as  regards 
the  person  making  it.  If  he  would  not,  it  is  believed  that  the 
demand  would  be  insufficient,  because  not  made  by  the  right 
party,  (d) 


{d)  In  Robam  v.  Tucker,  IB  Q.  B.  SAO,  a  bill  wu  acMptcd  payable  u  a  banker'i, 
and  the  banker  paid  it  wicb  a  forged  iadorwrneat  thereon.  The  acceptor,  hanng  been 
obliged  to  pBj  the  bill  to  the  oiraer,  med  the  banker  and  racoTared.  Parke,  B  taid : 
"  If  ihie  were  the  ordinary  case  of  an  acceptance  made  payable  at  a  banker'),  tbeie  can 
be  no  qoGiitiou  that  making  the  acceptance  payable  theie  li  ttuitamoant  to  an  order,  on 
the  part  of  the  acceptor,  to  the  banker  to  pay  the  hill  (o  the  penon  who  ia,  according 
to  ihe  law  merchant,  capable  of  gi'ieg  a  good  dbcharge  for  the  bilL  Tberefbre,  if  the 
'  biil  a  piiyabl«  to  order,  it  ii  an  antborily  to  pay  Ihe  bill  to  any  penon  wbo  becomee 
holder  hy  a  genaina  indorsement.  And  if  the  bill  ii  originally  payable  to  bearer, 
or  tf  there  Is  Bfterwirda  a  genuine  indonemeat  in  blaok,  ii  ii  an  anthority  to  pay  tlie 
hill  la  the  person  who  eeetni  to  be  the  holder."  In  Snuex  Bank  e.  Baldwin,  S  Hai^ 
Tiaon,  48T,  Doifion,  3-  laid ;  "  Any  peraon  may  praaent,  at  iti  mntority,  a  pmnitssorT 
tiole  of  which  he  ia  put  in  posgesaion,  and  if  paid  in  the  o^dina^r  course  of  bosinen, 
and  taken  np,  the  payment  is  good,  and  if  not  paid,  the  demand  it  good  as  a  groand- 
work  (or  notice  to  the  indoraera."    In  Bachellor  v.  Prieat,  IS  Pick.  399,  Wilde,!,  laid' 
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Demand  maj  certainly  be  made  hy  aa  agent  dulj  authorized, 
and  the  agency  for  this  purpose  need  not  be  created  by  a  writteu 
iustrutnent;  it  b  sufficient  if  naade  by  parol. (c) 

The  vjuestion  has  ofteu  arisen,  whether  a  demand  can  be  made 
by  the  clerk  of  a  notary.  It  is  clear  that,  in  cases  There  a  pro- 
test is  unnecessary,  the  clerk  may  make  the  demand,  for  he  is  not 
to  be  considered  as  acting  in  any  official  capacity,  but  as  the  mere 
agent  of  the  holder ;  and,  as  has  been  already  said,  such  agency 

"  A  pmeDtnuDt  bj  any  penon  in  posseasion  of  a  bill  benajide  ia  anfficient  to  charge 
the  partica."  luLeftlej  e.  Stills,  4  T.  R.  170,  ITS,  fiu/Ier,  J.:  " The  part;  making  the 
demand  most  ha*e  aulhorttjr  to  receive  t)ie  monef ."  A  presenlmenC,  bj  the  lait  in- 
doraer,  ofa  bill  indonud  in  blank  by  tbe  pajee,  but  made  pajalilo  to  a  punicnlar  per- 
son b;  the  last  indorsement,  is  safflcient  to  charge  an  indorser  Bnchellor  v.  Priest, 
19  tick.  399.  The  question  has  arisen,  vhether  possession  bj  an  indorser  of  a  bill 
with  a  subsequent  special  indorsement,  there  being  no  prior  indorsement  in  blank,  is 
aufHcient  eridence  of  title.  Tbe  ToUoiTing  anthoritics  bold  that  it  is  not,  on  tbe  ground 
that  it  ippeara  by  the  bill  itself  that  the  indorser  has  parted  with  his  title,  and  a  receipt 
from  the  last  indorsee,  or  a  reassignment,  is  necessary.  Welch  b.  LIndo,  7  Cranch, 
IS9  ;  Oorgetat  o.  M'Carty,  S  Dall.  U«,  1  Yeates,  94  ;  Thompson  o.  Flower,  13  Matt. 
Iji,  301,  where  it  is  held  that  the  fact  that  the  last  indorsement  is  cancelled  is  not 
safflcient;  Dicks  v.  Cash,  IS  id.  45;  Sprigg  d.  Cuny,  19  id,  !S3;  Griffon  c,  Jacobs, 
li  La.  199 ;  Hart  r.  Windle,  15  id.  265.  In  Mendei  u.  Carreroon,  I  Ld.  Rajm.  741, 
the  plointifi',  an  indorser,  was  nonsuited  in  an  action  by  him  against  the  acceptor,  be- 
cause he  did  not  prove  that  be  had  paid  the  bill,  having  been  saed  by  a  subsequent 
indorser.  In  Dehera  v.  Harriot,  1  Show.  163,  it  was  held  that  a  bill  payable  to  A,  and 
indorsed  by  him  to  B,  and  by  B  to  C,  might  be  sued  on  by  B.  Bat  It  was  said,  in 
argomeot  by  the  plaintiffs,  that  "we  proved  that  C  had  no  interest"  But  the  weight 
of  anlhorily,  however,  is  in  favor  of  the  sofficiency  of  the  evidence.  In  the  following 
cases  the  last  indoreencnt  was  cancelled,  Bank  of  Utica  v.  Smith,  IB  Johns.  230, 
where  objection  was  made  to  the  demand,  on  the  ground  that  the  last  indorsee  only 
could  make  it.  but  it  was  overruled.  Chaulauqne  Co,  Bank  d.  Davis,  SI  Wend.  S84  ; 
Manhattan  Co.  v.  Reynolds,  2  Hill,  140  ;  Dollfns  v.  Frosch,  I  Dcnio,367  ;  Brinkley  v. 
Going,  Breese,  SB8  ;  Syle  v.  Thompson.  2  Scamm.  432  ;  Bowie  v.  Dnvall,  1  Gill  &  J. 
1T5.  In  the  following  cases,  prior  posaeasion  of  the  bill,  with  the  laat  indoracment  nn- 
cancelled,  was  held  sufficient.  Dugan  v.  D.  S.,  3  Wheat.  ITS  ;  Lonsdale  >.  Brown,  3 
Wash.  C.  C.  404  ;  U.  S.  r.  Barker,  I  Paine,  C.  C.  156  ;  Ficquet  v.  Curtis,  1  Sumner, 
47e  ;  Pills  e.  Keyser,  1  Stew.  154 ;  Johnson  v.  English,  id.  169 ;  Noma  t>.  Badger,  6 
Cowon,  449  ;  Mottnun  t>.  Hills,  1  Sandf.  37.  See  Morris  v.  Foremaii,  1  Doll.  193. 
The  case  of  Welch  v.  Lindo,  7  Cranch,  159,  was  decided  in  IBIS,  MnrtlmU,  C.  J.  de- 
livering the  opinion.  The  case  of  Dugan  n.  U.  3.,  3  Wheat.  ITS,  was  decided  in  IBIS, 
the  opinioa  bting  by  lAvingtioti,  J,  These  caws  are  in  opposidon  to  one  another,  and 
In  the  latter  no  reference  is  made  to  the  former. 

U)  Sussex  Bank  v.  Baldwin,  S  Harrison,  4B7  ;  Haitfoid  Bank  v.  gtedman,  3  Conn 
489 1  Bonk  of  Dtka  v.  Smith,  is  Johns  S30;  Hunt  v.  Maybee,  3  9eld.  S6G;  Freeman 
V.  Boynton.  7  Mass.  483;  Hartford  Bank  v.  Barry,  17  id.  94,  where  Parktr,  C.  t. 
•aid  :  "  There  is  no  case  which  t«qairee  that  the  person  making  the  demand  should  be 
■athoriied  by  letter  of  attorney  ;  it  is  sufBcient  that  be  has  been  requested  to  perfom 
the  act,  and  that  he  has  the  note  to  deliver  on  payment " ;  Shed  D.  Brett,  1  PIA..  40 
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may  be  created  by  merely  haading  over  the  bill  or  note  with 
instructions  to  demand  paymeat.(/)  But  in  cases  where  a  pro- 
test is  absolutely  required  as  the  only  admissible  evidence  of  dis- 
honor, many  authorities  liold  tliat,  if  the  clerk  makes  the  demand, 
it  is  insufficient  to  charge  an  indorser,  on  the  ground  that  the 
notary  has  no  right  to  delegate  tlie  autliority  conferred  upon  him 
by  law.(f )  There  are  some  authorities,  however,  which  hold 
that  such  a  demand  is  sufficient,  and  others  in  which  demand 
was  actually  made  by  the  clerk,  and  no  objection  made  to  it  on 

Seaver  a.  Lincoln,  21  id.  SS7,  where  the  demand  wu  mad*  by  a  aheriff,  who  received 
the  note  &ad  a  *rril,  with  iuslructions  U>  demand  payment,  and  in  case  of  refusal  to 
(erre  the  writ.  Hhaiti,  C.  J. :  "  An  exception  wiu  taken  at  the  trial,  bat  not  relied  on 
at  the  argument,  that  the  demand  of  payment  was  not  made  by  the  bolder  personally 
I  am  not  snro  that  I  underaland  the  gmnnd  of  this  wtDopiioa.  If  it  was  intended  that 
the  demand  wu  not  made  and  the  notice  giren  bj  a  penoa  duly  ■uthorizcd,  it  ia  an- 
■wered  by  the  proof  that  the  witneu  wa>  expresdij  aathoriied  by  parol  to  make  the 
demand  and  to  reccire  payment,  and  he  preaented  the  note  and  had  it  readj  to  snc^ 
render,  cither  to  the  promiaor  or  to  the  iodoTier,  apoo  payment.  Sach  aatlMrity  wu 
amply  snfflctent,  and  payment  to  the  witnew  would  have  been  a  good  discharge." 
Bat  ia  Branch  Bank  v,  OalTney,  9  Ala.  1 53,  it  was  held  that,  in  the  rase  of  indorsed 
paper,  serving  ti.  writ  by  a  sheriff  wa«  not  a  infficlent  demand  upon  which  to  found  a 
notice,  hecauie  the  wKl  does  not  anthorize  the  ofBcer  to  receive  the  money.  Sed  ftuma. 
lu  Hartford  Bank  >.  Barry,  IT  Mass.  94,  (he  note  was  indorsed  by  the  cashier  of  a 
bank,  and  transmitted  to  another  bank,  whose  cashier  caused  the  demand  to  be  made. 
No  evidence  of  any  express  authority  was  offered,  or  of  any  genural  aalhority  in  socli 
cases.  Ohjedion  was  made  to  the  demand,  because  not  made  by  the  holder  or  his 
authorized  agent  Bat  Parktr,  C.  J.  said ;  "  As  to  tlie  demand  made  on  the  maker  of 
the  note,  and  notice  of  non-payment  to  the  indoner,  in  the  case  before  ns  we  can  see  no 
soand  objection.  The  cashier  of  the  Hartford  Bank  pat  his  official  sig;nalure  on  the  back 
of  the  note,  and  sent  it  to  the  cashier  of  the  branch  bank  in  Boston,  for  the  purpose  of 
making  the  demand,  and  it  was  by  him  caused  to  be  dons.  It  is  inusled  that  this  acl 
of  the  cashier  of  the  Hartford  Bank  was  without  aatbority  from  the  corporation.  But 
we  think  that  the  authority  may  be  implied,  it  being  the  duty  of  cashiers  io  see  lo  the 
preliminary  measures  necessary  to  a  suit  upon  notes.  A  cashier  cannot  transfer  the 
property  of  the  corporation  in  a  note,  withont  authority  from  them,  or  perhaps  from 
the  direclon,  puranant  to  powers  vested  in  them  by  the  corporation ;  but  he  may  do 
what  Is  requisite  for  ihe  recovery  of  a  note.  Tbe  defendant  in  this  case  has  no  right 
to  deny  the  authority  of  the  cashier,  for  the  corporation  ratify  his  act  by  bringing  tbe 
action  upon  the  act  done  by  him.  Had  the  note  been  sent  on  without  any  indorse- 
ment by  the  cashier,  the  demand  would  have  been  good.  The  indorvsment  amounts 
only  to  an  anthoiity  to  deliver  the  note  lo  the  maker  or  indotver,  as  either  should  pay 
it,  and  tbe  payment  to  the  person  hoMing  the  note  ander  such  ciretunstancea  would 
lave  been  a  discharge." 

(/)  Sussex  Bank  d.  Baldwin,  3  Harrison,  167. 

(^]  itfra,  chapter  on  Protest.  But  if  Ihe  law  of  the  place  where  a  note  Is  payable 
sanctions  demand  by  the  clerk  of  a  notary,  such  a  presentment  will  be  good  in  a  place 
where  it  is  neeeasar;  for  the  notary  to  make  the  demand  himself.  McClane  v.  Fitch, 
4  B.  Mon.  599. 
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that  ticcoUDt.(A)  Mr.  Cbitty,  in  an  eariier  edition  of  his  work, 
seemed  m  cite  with  approbaUon  a  dictum  of  Buller,  J.,  to  the 
effect  that  such  demand  was  inEufficient.  A  correspondence  was 
soon  after  commenced  by  the  notaries  of  Loudon,  who  insisted 
"  not  only  that,  by  mercantile  usage,  such  presentment  is  correct 
and  regular,  and  is  almost  invariably  adopted,  but  that,  as  fai- 
back  as  the  memory  of  the  oldest  notary  here  can  extend,  it  lias 
always  been  the  custom  so  to  present  them."  And  a  case  is  men- 
tioned in  which  a  notary  was  allowed  by  Lord  Elleaboroagh  to 
give  evidence  of  such  a  presentment  by  him  of  a  foreign  bill. 
They  also  said,  that "  commercial  business  must  instantly  come  to 
a  stand  if  a  different  rule  prevailed ;  because  it  would  be  just  as 
impossible  for  all  the  bills  in  this  country  to  be  presented  hi  per- 
son by  notaries  as  by  bankars."(i) 

In  the  latest  edition  of  the  work,  an  opinion  is  expressed  by  the 
learned  editor  that  tliis  practice  "  is  amply  justified  by  the  law 
of  principal  and  agent,  and  not  questioned  in  any  case  which  has 
occurred  before  the  courts  of  England. "(_;') 

If  the  holder  is  dead,  the  administrator  or  executor  should 
make  the  demand,  if  any  be  appointed.  (A;)  If  none  is  appointed, 
the  subsequent  parties  will  not  be  discharged  for  want  of  pre- 
sentment at  maturity,  if  the  executor  or  administrator  causes 
demand  to  be  made  within  a  reasonable  time  after  his  app'oint- 
ment.(/) 

If  tlie  holder  is  insolvent,  demand  should  be  made  by  his 
assignee,  if  any  is  appointed,(i»)  and  if  there  be  none,  then  it 
seems  that  the  holder  himself  may  preBeut.(n)  If  the  hold- 
er neglects,  we  should  doubt  whether  his  neglect  should  be 
permitted  to  prejudice  his  creditors,  if  assignees  were  ap- 
pointed  with  no  unreasonaUe  delay,  and  forthwith  made  the 
demand. 


(A)  frtfia,  duipier  on  ProtcM. 

(0  Chitt^  OD  Bills,  laeh  Am.  ed.,  4S9,  note  a, 

ij)  Chitc;  on  Bills,  10th  Eng.  ed.,  355,  note  4. 

it)  Story,  Prora.  Notes,  f  8S0. 

{I)  White  r.  Stodd&nl,  11  Gray, 

(m)  Story,  Prom.  Notes,  f  349. 

(n|  Story,  Prom.  Notes,  \  949.  In  Ex  puts  Molim,  IS  Ves.  !1B,  1  1 
Lord  Eldon  said,  with  reference  to  notice :  "  The  bankrupt  reptesents  his  ei 
usigneei  ie  chown."  In  that  case  it  wu  held,  thU  notice  to  a  banltrnpt,  i 
before  tbe  choice  of  assigtieeB,  was  good. 
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It  is  Bald  that  ajiy  person  who  happens  to  be  the  holder  of  thj 
bill  at  the  time  it  falls  due,  whether  by  accident  or  otherwJti^r, 
may  and  ought  to  demand  payment,  although  he  may  not  havo 
the  right  to  require  it  for  his  own  benefit ;  (o)  but  we  have  seen 
that  it  may  be  doubted  whether  siicti  holder  should  or  could 
make  the  demand,  unless  he  had  the  right  to  deliver  up  the 
uotes  on  payment.  In  the  case  of  a  note  made  payable  at  a 
particular  place,  it  will  be  seen  subsequently,  that  presentment 
need  not  be  made  by  any  person,  and  that  it  is  sufficient  if  the 
note  is  there  ready  to  be  delivered  up  by  some  one  authorized  to 
receive  paymeat.{/>) 


SECTION   III. 

Of  WHOU  DEMAND  HAY  BE  HADE. 

A  PERSONAL  presentment  to,  and  demand  of,  the  party  bound 
to  pay,  is  not  strictly  necessary  before  an  indorser  can  be  chai^d, 
for  it  is  always  sufficient  if  made  to  a  person  auihorized  to  pay 
the  bill  or  note,  at  the  right  place  and  time,  and  in  the  proper 
way.{9) 

Presentment  may  be  made  to  the  acceptor  or  maker  himself, 
or  to  his  authorized  agent,(r)  and  a  presentment  to  the  clerk  of 
an  acceptor  or  promisor,  at  bis  counting-house,  has  been  held 

(o)  Chilly  on  Bitli,36G.  The  anif^ees  of  ft  buikrnpt  who  wu  meraljr  aii  Hg«nt  inB;r 
preHDi  and  Tcceive  pajoient  of  bill*  and  noUi  in  their  poMouon  withoni  being  liable 
Id  IroTCr,  thougfa  ibtj  moit  paj  orer  the  proceeds  when  demnided  b;  the  putf  en- 
titled to  them.  Jone*  v.  Fort,  »  B.  &  C.  164, 4  Han.  ft  B  M7 ;  TennuK  b.  Siraehan, 
Uoody  &  M.  377,4  Car.  &F.  31. 

(p)  In/m,  p  385. 

{</)  Rit  preaeatment  where  the  toakar  cannot  ba  found,  Ke  uifia,  p.  448  ;  in  case  of 
billi  or  notci  pay^le  at  a  apedfled  place,  injra,  p.  SiS. 

(r|  Matthew*  v.  Haydon,  3  Bsp.  SD9.  If  the  drairee  goea  to  sea,  leaTJng  an  agent 
with  |<on-«r  to  accept  bills,  and  the  agent  accepts  one.  it  must  be  preaented  to  the  ageDt 
for  payment,  if  the  drawee  continneg  abicnt.  Philipi  n.  Aitling,  3  Taunt.  SM,  In 
Belmont  llsnk  b.  Putereon,  IT  Ohio,  78,  the  notary  went  to  a  hotel  where  the  ao- 
eeptor  had  been  boarding,  and  was  informed  that  he  had  left  town  for  a  few  dayi. 
Held,  that  the  indorger  vaa  liable  withont  prercnting  tiie  bill  to,  or  demanding  pay^ 
ment  of,  any  one  al  the  hotel ;  Birrhani,  C-  J.  diuonting,  on  the  gronnd  that  the  noiaiy 
•hoald  hflTB  inqnired  whether  the  wife  of  the  maker,  or  lome  other  party,  had  not  been 
aalhoriiad  to  pay  the  Ull  in  the  acceptoi  'a  abienea.  The  diuenting  opinion  wonld  seem 
to  be  the  better  one. 

VOJ^  I.  81 


;vGoo»^lc 


8(i2  NOTES  AND  BlUS.  [CH.  XL 

Bufficirjit,  without  showiug  any  special  authority  given  him  uuder 
iucli  circumstauces.(<) 

PreEeiitment  of  a  partnership  note  to  one  of  the  partuers  is 
sufficient ;  [i)  aud  if  one  of  two  partners  dies  before  maturity, 
presentment  should  be  made  to  the  survivor,  and  not  to  tlie 
representatives  of  the  deceased,  because  the  liability  devolves 
upon  the  surviving  partner.{u) 

Where  there  are  several  promisors  of  a  note  who  are  not  part- 
ners, it  is  necessary  that  the  .note  should  be  presented  to  all 

(()  Drapers.  CI«iD«n»,  4  MiMo.  GS;  Stunback  v. B«uk  of  VirgiQia,  11  Grtit.a60i 
■  Stewart  >.  Eden,  H  Caincii,  131  ;  Harm  v.  Packer,  3  Tjrw.  370,  oolOi  R«7iiolds  v. 
Chetdc,  ZComp.  B9B  Bnl  in  La  Suie  Int.  Co.  o.  Shambnigh,  14  Mu-L  La.  511,  tbo 
promisor,  between  ihe  makin);  (nd  the  matority  of  a  noce,  chaoged  bii  domicil  from 
one  pluce  to  another  in  tbe  lame  State.  Demand  was  made  on  hi)  agent,  with  whom 
ha  had  lert  full  power*  to  represent  him  in  all  thing*  loucliiag  hii  affairs.  Held  insuf- 
flcient  to  charge  hd  indorser.  SidgiiiEn.  la  Bank  of  EngUnd  v.  Newman,  IS  Mod, 
Ml,  Bolt,  C.J.  beld,  "that  a  demand  of  a  semint  of  the  drawer,  who  used  to  fa.j 
monej  (br  bim,  wal  a  good  demand,"  to  hold  an  iDdotser. 

(t)  "  The  general  rale  ii,  tliat  wbere  an  acceptance  is  by  panuen,  than  the  pnrseul- 
meut  for  payment  should  tie  at  their  pisci:  of  liuainess.  or  at  the  dwelling- hoa»e  of 
either  of  them,"  focon,  J.,  OtsegoCo.Bauli  v.  Warreu.  ISBarb  SW.  But  in  this  ease 
a  notarial  certiBcate  of  praseuunaDt  "  to  one  of  the  firm  of  W.  B.  &  Co,"  waa  held  in- 
sufficient to  cha^  an  indoner,  because  it  did  not  state  who  composed  the  firm,  nor 
Ae  name  of  tbe  peraon  on  whom  the  demand  was  made ;  and  that  evidence  of  the  cua- 
torn  of  notaries  to  m^e  such  entries  in  their  certiflcales  was  inadmisaible,  the  coaton 
bung  bad.  In  Shed  f.  Brett,  1  Pick.  401,  demand  waa  made  on  one  of  two  pannen, 
and  it  aeems  to  bare  bean  taken  for  granted  that  there  was  no  objection  on  that  to- 
eonnt  Id  Granite  Bank  e,  Ayren,  16  Pirk.  393,  demand  was  made  of  a  partnership 
note,  at  the  last  place  of  business  of  the  Arm,  An  aniwer  was  given  by  the  parties 
otx^npjping  the  place,  that  the  firm  had  failed  and  the  partners  had  left  town.  One  of 
llie  pannen  was,  however,  living  in  town,  and  his  name  was  in  the  directory.  Held  in- 
■■Bicient  to  rharge  an  indoner.  In  F.nvin  c.  Donnii,  IK  N.  Y  J75,  it  waa  held  that 
presentment  to  one  of  two  persons  who,  by  their  signature,  purport  to  coiutitiite  a 
partaenbip,  is  sufficient  to  charge  an  iodorKr.  In  Crowley  v.  Barry,  4  Gill,  194,  au 
action  by  an  indorsee  against  the  payee  and  indoner  of  a  parinenhip  note,  it  was 
proved  that  the  makers  had  dissolved  partnership,  giving  public  notice  thereof  in  a 
uewapaper  in  Washington,  tlieir  place  of  bu»incsB,  and  where  the  note  was  iqade,  and 
also  that  one  of  tbe  partuen  was  aathonzed  (o  settle  up  the  partnership  concetng.  The 
plaintiff  lived  in  Baltimore  and  had  the  note  presented  lo  the  other  partner.  Andier, 
C.J.  said:  "  It  might  be  snfficient  to  say  that  this  dissolution  had  by  noovidetice  in  the 
cause  been  bron^t  home  lo  the  knowledge  of  the  holder  of  the  note.  But  we  do  not 
desire  to  determine  the  question  on  thit  ground,  becaose  we  are  clearly  of  opinion  that 
a  demand  on  one  of  the  partltei*  wae  lafficient,  ai  each  pannei'  represents  the  partner- 
•bip.  Before  a  dissolntion,  it  clearly  would  not  be  necessary  to  make  a  demand  on 
both,  nor  eonld  it  he  iMceasary  after  a  dissolution,  for  the  partnership,  ai  to  all  ant«ce 
lent  transactions,  continues  nntil  they  are  closed."  A  demand  on  the  agent  of  one 
nartner,  oAer  diuolntion  of  tbe  firm,  in  the  absence  of  the  partner,  waa  neld  snf 
dent  in  Brown  e.  Turner,  IS  Ala.  83S. 

(a)  Caynga  Co.  Bank  v.  Hunt,  (  Hill,  635. 
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before  the  liabilit;  of  &a  iodorBer  cau  accrue ;  (v)  but  the  aa- 
tkorities  are  sot  uniform  upon  this  point.(u7) 

Where  the  maker  dies  before  the  maturity  of  tlie  note,  demand 

(«)  BlmkeB.HcHi1lM],33Iowa,898.  la  VDJon  Bank  v.  WUlia,  e  Met  5M,  >  note  WM 
sigued  by  A,  idiI  od  the  back  was  the  signatare  of  B  &  Co.,  who  were  not  parties  to  the 
note.  The  bolder  demmded  payment  o(  Bulone.  By  theliwaf  Masuchniietta,  tlie  pur- 
tics  ars  liable  as  joiot  and  eererel  pr^niiwirH.  Held,  that  tbe  demand  was  ioEafllcienL 
Hubbard,  J.  taid:  "The  precise qoestioo  here  preeented,  we  believe,  hai  not  been  de- 
cidnl  in  any  reported  case.  If  the  joint  and  several  proniiaars  are  to  be  considered  in 
the  ligbt  of  partners,  then  a  notice  to  one  mnat  be  esteemed  a  notice  to  bU,  as  partners  are 
bntone  person  in  legal  contemplatioD ;  each  partner,  acting  in  anch  Capacity,  bnng  Dot 
m\y  capaUe  of  performing  what  the  whole  can  do,  and  of  receiving  that  which  belongs 
to  all,  but  by  aueh  acta  necessarily  binding  all  the  partnen.  It  followa,  therefore,  as  an 
incident  to  snch  joint  relalioas,  that  all  tbe  paitnen  are  affected  1^  tbe  knowledge  at  one. 
Bnt  iD  respect  to  mere  joint  aud  sevoral  proiniaors  on  a  note,  there  is  not  sni'h  abeolnta 
coniinnnitfof  interest  between  them,  nor  snch  neceeeaiy  connection  with  each  other,  aa 
to  constitute  them  partners.  The  relatiiniship  ia  confined  to  the  prcMnt  epecilic  liahility 
at  a  }oiDtBndB«veralpHunise,aadwhich  cannot  be  extended  hjtheactof  one  so  that  his 
coadact  shall  neceasarily  bind  the  other.  As  between  tbemtelvee,  one  prmniior  may  Iw  a 
mere  bureiy,  and  the  o^er  tbe  ddntw ;  one  surety  may  have  Koeived  seearity  Ibr  lend- 
ing his  name,  the  other  not.  (^,  if  there  are  three  juint  and  several  promisors,  two  may 
be  sureties,  and  tbe  other  the  principal  debtor,  although  tbe  £ict  may  not  ^peer  on  the 
note.  Aa  the  incidenta,  then,  of  a  partnership  do  not  attach  to  stich  a  limiied  joint  lia- 
bility, there  being  neither  a  commnnitj  of  interests  nor  joint  panidpalion  of  pmfit  and 
ions,  the  fact  of  knowledge  on  the  part  of  the  wht^,  from  the  actual  knowledge  of  one, 
does  not  follow  as  a  presumption  of  law ;  and  demand  apon  one  ii  not,  therefore,  in 
law,  a  demand  upon  the  whole.  If  then  the  bringing  home  of  knowledge  to  each,  or 
proof  of  a  demand  Dpon  each,  is  a  fact  neoessary  to  be  proved,  in  order  to  Innd  third 
peraooB,  then  such  knowledge,  or  such  demand  on  each,  must  be  proved  aa  any  other 
fact"  It  bas  been  held  that  notice  to  each  of  two  or  more  joint  indoners  is  nece» 
aaiy  in  order  to  render  any  indorser  liaUe.  Sayre  v.  Frick,  7  Watts  k  8.  383 ;  Shep- 
ard  D.  Hkwiey,  I  Conn.  367. 

(if)  A  demand  npoD  Mie  of  three  joint  and  several  promisors  was  held  snCBcient  in 
Harris  v,  Clark,  10  Ohio,  S.  HOdieoek,  J.  said  :  "  If  we  were  to  hold  that  a  demand 
miut  be  made  ttpon  all  the  makers  in  order  to  charge  the  indorser,  socli  decisioii  would 
operate  to  discharge  many,  if  not  all,  indorsan  of  notes  of  a  character  similar  to  tbe 
•me  now  under  consideration.  It  will  be  seen  that  the  note  is  not  payable  at  any  par- 
iicalar  place ;  if  it  were,  a  demand  at  the  place  would  be  sufficient.  Bnt  as  it  in,  a  per- 
sonal demand  was  necessary.  Now  suppose  the  makers  reuded  in  diOerent  States,  or  in 
diSerenl  and  distant  pans  of  the  same  State,  how  eonld  demand  be  made  of  all  so  aa  to 
charge  an  indorser  T  It  mnst  be  made  on  the  day  the  tkole  Mb  due,  or,  where  days  of 
grace  are  allowed,  upon  the  last  day  of  grace.  Will  it  be  smd  that  demand  can  be 
made  at  diSereut  end  distant  place*  on  the  same  day,  through  tbe  agency  of  leiien  of 
attorney  ?  I  believe  snch  a  pcactiue  bas  not  been  beard  of,  at  least  we  have  found  noth- 
ing like  it  in  the  ttooks."  "  Upon  the  whole,  although  we  feel  that  there  are  apparent 
difficulties  in  the  way,  we  see  no  substantial  objection  to  considering  the  maker*  of  a 
'■nnt  and  several  promissory  note  in  tbe  light  of  partners  in  that  panicalar  trana- 
uction.  True,  they  may  be  sued  separately,  or,  like  partners,  they  may  be  Sued  joi.illy ; 
jnd  as  che  joint  and  separate  properly  of  partners  is  liable  for  partnership  debts,  so  the 
property  of  all  and  each  of  the  makers  of  inch  a  note  may  be  sabjected  to  its  satis- 
fcction,"    Tbe  answer  to  the  main  ol^jection  would  l>e,  that,  where  tbe  maker*  live 
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shouM,  ill  general,  bo  made  of  his  personal  repreBentativeG  ;  (x) 
but  where  an  executor  or  admimstrator  is  allowed  by  law  a 
certain  time  within  which  to  settle  up  the  eetate,  and  is  not 
liable  before  the  expiration  of  that  period,  it  has  been  held  that 
an  indorser  is  liable  without  a  demand  on  the  maker,  provided 
the  note  falls  due  within  the  time  limited,(y)  but  not  othei^ 
wi6e.(«) 

U  BO  grau  ft  distance  bva  e«ota  alli«r  u  to  males  a  demand  on  all  on  the  daj  of  ma- 
tnrii7  icnpoBsible,  a  demand  at  that  time  ai  to  all  bat  one,  u  leait,  U  excmuible. 

{£}  Price  0.  Yoang,  1  Nolt.  &  H.  438;  Toby  b.  Maariu),  7  La.  «93;  Gower  e. 
Hoorc,  !S  Maine,  16,  wben  it  WM  held,  that  knowledge  on  the  part  of  the  indoner  that 
the  maker  had  died,  that  bii  Mtate  waa  insolrent,  and  that  the  note  would  not  be  paid, 
coDstilutcil  oo  excuse  for  non-preuntment.  The  holder  had,  prior  to  the  maloritj  of 
the  note,  proved  lili  claJm  in  insolveoc/  egainlt  the  maker's  estate,  and  nodfied  the 
indoracr  of  the  death,  and  that  he,  the  indorser,  would  be  looked  to  Ibr  payment. 
The  iniloner  was  likewise  notified  again  a  month  after  the  note  fbll  dne.  Tlw  Cut 
that  tlio  indorser  liaa  become  the  BdmlniBtraior  docs  not  dtipeoie  Willi  demand  and 
notieo.  Jnniata  Bank  v.  Hale,  16  S.  &  R.  157.  In  Cannt  v  Thompson,  T  C.  B.  400, 
■n  action  by  an  indorsee  against  the  drawer,  the  party  baring  poBseesion  of  the  bill 
presented  it  at  the  acceptor's  honsc,  and  ssid  to  the  drawer,  who  had  been  made 
the  cxoeuior  of  the  acceptor,  and  wu  at  the  last  place  of  abode  of  the  lacier ;  ■'  I  have 
brought  a  bill  from  C.  (the  plaintiff)  ;  yon  know  what  it  is."  Tbe  drawer  replied :  "  I 
am  the  executor  of  the  acceptor ;  yoa  must  persnade  the  plainlifF  to  let  the  bill  stand 
orer  a  few  days,  becanse  the  acceptor  has  only  been  dead  a  few  days.  I  will  see  the 
bill  paid."  Held  a  lafflcient  presentment.  Bnt  in  Magruder  v.  Union  Bank,  3  Pet 
87,  7  id.  SS7,  it  waa  held  that,  if  die  maker  dies  and  the  indorser  is  appointed  hU  ad- 
ministrator, demand  on  bim  as  administrator  il  neceissry  to  charge  him  as  indorser. 

(yj  This  is  so  declared  in  Uassachnselts,  where  the  time  limited  is  a  year.  Hale  r. 
Bnrr,  13  Mass.  86,  where  Parhtr,  C.J.  said:  "In  Knglatid,  however,  there  may  b« 
itasons  for  making  a  demand  npon  an  execntor  ur  administrator  of  a  deceased  promr 
isor  in  a,  note  necesssry,  which  do  not  exist  in  this  country  ;  and  if  the  reasons  npoa 
which  the  lawisfonnded  do  not  exist,  then  ii  no  cattsowhywe  shoald  not  deride 
according  to  the  nature  and  spirit  of  Uie  contract.  In  this  Slate,  a  demand  npon  an 
administrator  would  in  most  cases  be  entirely  nngaCory.  He  is  not  obliged  to  pay  anj 
debt  of  the  deceased,  except  such  as  are  particularly  privileged,  until  o  year  from  hla 
appointment.  If  lued  within  the  year,  be  is  entitled  to  a  continuance  of  course.  Thii 
indnlgcnce  is  given  to  enable  him  to  collect  the  efFecii  of  the  deceased,  and  to  ascer- 
tain their  sufficiency  to  discharge  all  the  debts.  If  there  should  be  a  deScivncy,  a  gen- 
eral distribution  takes  place  among  all  the  creditors,  without  regard  to  the  character 
of  dieir  demands,  nnless  in  the  tow  excepted  cases  above  alluded  to.  Under  these  dr- 
CDmstancee,  should  he  pay  any  debt,  and  it  should  Bfterwards  appear  that  the  estate  is 
insolvent,  he  pays  at  his  peril.  A  prudent  executor  or  administrator  will  therefore 
seldom  hazard  the  payment  of  a  debt  before  he  has  oicertoincd  the  situation  of  the 
estate,  and  a  demand  npon  him  would  be  sure  to  meet  witb  a  refusal.  Such  a  demand 
woaid,  therefbre,  be  merely  a  troublesome  formality,  without  any  use ;  and  itolico  to 
the  indorser  that,  the  promisor  being  dead,  he  will  be  looked  to  for  pnymcnt,  will 
in  every  respect  be  as  advantageous  to  him  as  a  previous  demand  upon  the  promisor." 
See  Oriental  Bank  v.  Blake,  2i  Pick.  306.  This  has  been  so  held  in  Louisiana.  Lao- 
dry  V.  Stansbury,  10  La.  485. 

(i)  See  Hale  s.  Bnrr,  18  Mass.  86 ;  Oriental  Bank  r.  Blake,  2!  Pick.  106.   Pg^um 
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It  will  be  seen  hereafter  thst  tlie  insolTencj  of  the  maker  or 
acceptor  forms  iio  valid  excuse  for  QOD-preBentmeat.(a)  And  it 
h^  been  held  that  a  demand  on  the  assignee  is  not  8ufficieut.(fr) 
Certainly,  if  there  is  no  assignee,  the  demand  should  be  made  of 
the  maker  himBelf.(c)  If  the  maker  be  aii  unmarried  voman 
when  the  note  is  made,  but  marries  before  maturity,  the  husband 
is  the  proper  party  to  whom  the  note  should  be  presented,  if  be 
can  be  found.((2) 

It  may  be  added,  that  if  the  promisor  should  become  a  lunatic, 
or  otherwise  incapable  of  making  a  valid  contract,  presentment 
should  of  course  be  made  to  bia  ^ardian,  or  the  parties  havii-g 
legally  tho  management  or  control  of  his  property  and  businet^. 

We  have  already  intimated,  and  shall  show  more  fully  here- 
after, that,  when  a  note  or  bill  is  payable  at  a  particular  place,  no 
presentment  or  demand  is  neoeesary,  provided  that  the  note  or  bill 
is  at  that  place  ready  to  be  deliver«l  up  to  the  party  calling  for 
and  prepared  to  pay  it.(«) 

J.  aaid :  **  Bnt  if  the  note  ihantd  fall  due  after  the  exjJrUkin  of  tha  jtv,  and  tha 
estate  ihoald  not  be  repreeented  ingolveni,  then  woold  Mem  to  be  no  reason  wbj  thn 
bolder  should  not  make  a  demand  on  ibe  executor  or  adminiitntor  of  the  promiaor ; 
for  he  woald  then  be  liable  to  a  niit  upon  Don-payment,  and  upon  a  demand  he  might 
lably  pay;  and  the  indoner  would  hare  reason  to  complain  of  tbe  laches  of  the  holder, 
if  he  hod  n^lected  to  make  a  demand  npon  the  executor  or  adminiatralor,  and  to  giTS 
notice  of  a  defaolt  of  payment,  under  mch  urctunstances." 

(b)  In  Armitntng  v.  Thmtton,  1 1  Md.  1 4B,  where  the  maken  of  a  partnership  noto 
bad  biled,  and  an  aasignment  had  been  made,  a  demand  at  the  place  of  bosineas  of  the 
assignee  and  tmstee  was  held  huufficiant.  Bartei,  J.  said  the  detnaiid  "onght  to  haTe 
been  mode  on  the  makera,  or  at  their  place  of  biiiineaa ;  their  inaoWencj  does  not 
excuse  tlie  holder  from  a  compliance  with  the  statute." 

(c)  See  infitt,  section  on  Excoaes  for  Absence  of  Demand  of  Payment. 

{df  In  Cromwell  v.  Hynson,  S  Esp.  fill,  a  bill  had  been  prcaenled  to  the  drawee,  and 
acceptance  refnsed.  The  bill  was  then  sent  to  the  indorscr's  house,  and  shown  to  his 
wifto,  the  hnaband  being  absent,  and  the  circumstances  commoniFated  to  her.  Held  a 
■affirient  demand  to  charge  the  itidoner. 

(i)  In  Reynolds  ».  Chettle,  3  Camp  9M,  a  bill  accepted  payable  at  H.  &  Co.'s, 
tanker*,  waa  praaented  at  the  clearing-house  to  their  clerks.  Held  a  sufBrient  present- 
ment. So  Hurls  V.  Packer,  3  Tyrw.  370,  note.  In  Hunt  v.  Maybee,  3  Seld.  2fle,  a 
Dole,  signed  Jacob  FcidoD,  waa  presented  at  the  place  designated  in  pencil  at  the  fbot 
of  the  note,  to  a  person  who,  on  beinf;  asked,  said  that  he  was  the  maker.  Held,  prima 
facit,  to  be  sufficient  to  charge  an  indoner  The  dcreodant  objected  to  the  admission 
of  the  evidence  that  the  party  inquired  of  said  he  was  Jacob  Ferdon,  Edmonds,  3. : 
"  This  wu  complete  proof,  tor  It  was  part  of  the  ra  ^a ;  end  besidea,  the  objection 
t  that  it  did  not  prore  bis  identity,  wbich  ii  an  objection  as  to  sufficiency,  not  com- 
peten<7,  and  the  eridence  was  offered,  not  lo  pro*e  identity,  but  meinly  a«  «  ptut  of 
the  maker'*  nfesal  to  pay.    Tbaie  was  no  error  tliere." 
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But  if  presentment  is  made  at  the  place  specified,  or,  ia  the 
case  of  a  note  payable  generally,  at  the  place  of  business  of  the 
acceptor  or  maker  during  business  hours,  or  at  his  domioil  ab  a 
reasonable  hour  of  the  day,  it  would  seem  that  the  presentment 
is  sufficient  if  made  to  any  person  to  be  found  on  the  premises, 
especially  if  the  maker  is  absent  or  inaccessible,  for  it  is  the  duty 
of  the  maker  to  be  present  and  within  reach,  or,  if  absent,  to 
leave  some  one  to  pay  the  note  or  bill.(/)  In  the  case  of  bills 
payable  at  a  specified  place,  it  has  been  held  that  on  allegation 
of  presentment  to  the  acceptor  is  proved  by  evidence  of  present- 
ment at  the  place ;  (^ )  or  where  the  bill  is  payable  at  a  banker's, 
hy  presentment  to  his  clerk  at  the  olearing'hou8e.(A)  Biit  in 
such  case  it  has  also  been  held  that  an  allegation  of  presentment 
at  the  place  was  sufficient,  without  any  averment  of  presentment 
to  either  acceptor  or  banker.(t) 

Where  there  is  no  person  upon  whom  demand  can  be  made, 
an  indorser  is  liable  without  presentment ;  as  where  an  agent, 
authorized  to  sign  notes  for  his  principal,  made  a  note  which  was 
indorsed  immediately  after  the  making,  and  the  principal  was 
dead  at  the  time,  none  of  the  parties  being  aware  of  bis  death,  it 
was  held  that  a  demand  was  needle6S.(/) 

(/}  See  Cromwell  v.  HynsoD,  3  Camp.  9H,  *ap"',  p.  SG6,  note  d;  Pbilipi  v.  An- 
ting, 3  TaoDt  206,  lapra,  p.  361,  note  r;  Draper  d.  Clemens,  *  Hiuo.  BS.  In  Box- 
ton  e.  JoDu,  1  Man.  &  0.  83,  I  Scott.  N.  R.  19,  decided  tince  the  But.  1  &  3  Geo. 
IV,,  A  bill  •»«  addressed  lo  tbe  drawee,  at  the  namber  of  hii  htmto  and  tbe  nama 
of  (he  street.  It  was  accepted  generallj.  The  holder  presented  the  bill  at  the  door 
of  the  boose  lo  an  inmate  who  nu  coming  oal.  The  acceptor  had  removed,  and  [be 
inmeie  told  the  bolder  so.  The  holder  left  a  card,  :antaining  notice  of  the  matnnif 
of  the  bill,  witb  the  inmate.  The  occupier  of  the  honse  knew  wbere  the  acceptor  had 
removed.  Held  sufficient  to  charge  an  indoner.  In  Branch  Bank  d.  Uodget,  17  Ala. 
49,  [he  prcsenimeiic  wt*  mule  to  tbe  book-keeper  of  the  acceptor,  al  bis  coanling- 
Toom,  the  acceptor  bcin);  absent  The  drawer  was  held.  In  Moodie  v.  Horrall,  I 
Const.  R.  367,  prt'Eciitment  iviu  made  to  the  wife  of  the  maker,  as  she  infonned  the  no- 
tiirv  that  her  buitband  wot  out  of  Iowa.  Held  safflcient.  FreaentmeDt  at  the  acceptor's 
dwelling-house  is  sufficient,  tlioro  being  no  one  there  to  answer  for  bim,  and  no  pro- 
vision having  heeii  ms>le  fur  payment  at  tbree  o'clock,  P.  B£  StiTora  v.  Preiuiecs 
3B.  Mon.  461.  Sec  Bellievre  n.  Bird,  16  Mart.  La.  IS6;  Haner  s.  JohntMi,  IS  Ia 
US;  OakejD.  Beaavaia,  II  id.4BI. 

(S)  A/ni,  p.  437,noU. 

(A)  5upra,  p.3BS,B0iea. 

(0  Infra,  p.  487,  note. 

(»  BniTiil  V.  Smith,  7  Kck.  S»l. 
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SECTION    IV. 

IN  WHAT  MANNER  DEMAND  SHOULD  BE  MADE. 

Thb  demand  should  be  for  an  absolute,  immediate  pajment  in 
casb.  This  would  be  presumed  to  be  the  meaning  of  a  simple 
demand  of  "  payment."  Bnt  if  the  holder  saw  fit  to  accept  any- 
thing else  in  payment  but  cash,  this  would  discharge  the  subse- 
quent parties  as  eGFbctually  as  a  regular  payment  in  money.(ft) 

The  party  making  the  demand  should  hare  the  bill  or  note 
with  him,  and  should  exhibit  it ;  because,  as  has  already  been 
seen,  the  payer  haa  a  right  to  require  its  delivery  up  to  him  be- 
fore he  pays,  and  may  insist  that  tlie  holder  should  produce  it ; 
aud  the  latter  must  be  in  a  condition  to  do  so  if  required. (/)  If 
his  ability  to  present  it  be  perfect,  and  it  is,  in  fact,  near  and  ac- 
cessible, it  may  not  be  absolutely  necessary  that  he  should  have 
it  in  his  immediate  personal  custody,  though  this  is  proper.(fli) 

(t)  Bifra,  chkpur  on  Payment  of  »  Bill  or  Note. 

(I)  iSapra,  p.  !30,  note  x.  la  Muiioil  e.  Lake,  4  How.  SeS,  it  w$m  held  that  ■  pro- 
tott,  stating  only  that  payment  was  demanded,  ii  ioadnuasible  to  prove  a  pmenlmeDt, 
becaOM  it  ahoald  get  fortli  that  (lie  notary  had  the  bills  in  his  possesBion  at  the  time  ; 
Woodbary  and  MeLran,  JJ  dissenting,  on  the  ground  that,  as  a  notary  cannot  make  a 
legal  demand  irithont  presenting  the  bill,  ft  Is  a  fair  inference  that  he  had  it  with  hiin  at 
the  time  of  the  presentment  Contra,  NoU  v.  Beard,  16  La.  308;  Deyraad  v.  Bank*, 
id.  4S1.  In  Bank  of  Vergennes  v.  Cameron,  T  Barb.  I4S,  the  statement  in  the  protest 
was,  that  the  notary  went  with  the  draft  to  the  bank,  and  demanded  paymenL  Held 
(hat  tliis  was  saffidenl.  Harrii,  J. ;  "la  this  case  the  notary  stalee  that  he  went  with  the 
draft  to  the  bank  and  demanded  payment.  The  language,  I  think,  mny  ftirly  be 
d«enied  eqniralent  to  Baying  that,  when  he  made  the  demand,  he  had  the  draft  with 
him,  and  waa  prepared,  in  case  of  payment,  to  sanender  it  to  the  peraon  who  ihoold 
honor  the  draft  on  behalf  of  the  acceptor.  So  br  therefore  aa  it  relaiiis  to  the  present- 
ment oT  llw  draft  and  the  demand  of  payment,  I  am  iitelined  to  hold  that  the  evi- 
dence famished  by  the  notarial  certificate  is  snffldent."  In  Draper  »,  Clemens,  4 
Misao.  SS,  a  demand  wna  held  insufficient  becaase  it  did  not  ^ipear  that  the  bill  Wat 
produced.  In  Freeman  o.  Boynton,  7  Masa.  483,  it  appeared  that  the  party  demanding 
payment  did  not  have  the  bill  with  him.  Held  insnfficient.  See  Smith  r.  Gibbe,  9 
Smedea  &  H.  479 ;  Farmen'  Bank  s.  Davall,  T  Qill  t  J.  78. 

So  die  indorser,  upon  otTering  to  pay,  has  a  right  to  insiit  on  dM  deliveiy  of  the 
note  a>  a  condition  of  such  payment ;  and  a  tender  of  the  amount  due  ia  not  renderei] 
invalid  by  being  made  on  each  a  condition,  contrary  to  the  general  rule  that  a  teikder 
mnst  be  unconditional.     Wilder  v.  Seelye,  S  Barb,  4D8. 

[m)  In  Trediek  d.  Wendell,  1  N.  H.  SO,  the  note  was  in  a  bank  within  a  few  rods 
of  Ibe  maker's  boose,  and  the  maker  was  informed,  by  a  letter  ttom  the  caahier,  when 
the  note  was,  and  requesting  payment.     Held  sufficient  to  charge  an  indoraer. 
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If  on  presentment  the  note  ia  not  asked  for,  and  on  this  account 
it  is  not  actually  exhibited,  but  its  identity  is  perfecUy  known 
to  the  party  on  whom  the  demand  is  made,  titere  is  no  reasun 
why  the  non-exhibition  of  it  should  vitiate  tlie  demand ;  (n)  and 
indeed,  the  better  rule,  as  drawn  from  the  authorities,  would  seem 
to  be,  that  in  order  to  destroy  the  validity  of  the  demand,  on  the 
ground  that  the  note  was  not  exhibited,  the  maker  or  acceptor 
should,  either  expressly  or  by  implication,  refuse  to  pay  on  that 
accoiuit;  otherwise,  he  will  be  deemed  to  have  waived  his  right 
to  reqiiire  that  the  note  should  be  shown  to  him. 

If  the  note  or  bill  is  lost,  it  is  sufficient  if  the  demand  be  made 
with  a  presentment  of  a  true  copy  of  the  lost  paper ;  (o)  and 
where  it  is  necessary  to  tender  a  Iwnd  of  indemnity  to  the  maker 
before  he  is  liable,  such  a  bond  should  also  be  presented. 

But  this  rule  respecting  the  necessity  of  presenting  the  note  is 
subject  to  other  exceptions.  Thus,  in  Massachusetts,  it  has  been 
the  custom  for  a  bank  which  becomes  the  holder  of  negotiable 
paper  to  issue  a  notice  to  the  promisor  a  few  days  before  matu- 
rity, informing  liim  that  the  paper  is  in  the  bank,  setting  forth 
the  date  when  it  will  be  payable,  and  requesting  him  to  come 
there  and  pay  it.  It  is  distinctly  held  in  that  State,  that  such 
previous  notice  to  the  promisor,  with  neglect  on  his  part  to  pay 
the  note  at  the  bank,  constitutes  a  coiiyentioiial  demand  and  re- 
fusal, which  amounts  to  a  dishonor  of  the  note,  and  that  it  is  not 
the  delivery  of  the  previous  notice  to  the  promisor  which  consti- 
tutes the  presentment,  but  that  it  is  the  failure  to  pay  at  the  bank, 
'  during  bank  hours  on  the  last  day  of  grace,  which  amounts  to 
dishonor.(;>)    Indeed,  this  custom  is  said  to  have  become  so  gen- 

(n)  Lockwood  v.  Cnwford,  IS  Conn.  SBl,  an  action  aguut  wi  indoner  of  >  noM 
which  had  been  partiallj  paid  b;  the  promisor.  C/iurdt,  C.  J. ;  "  It  ii  (me  that  it  don 
not  <Urectl<r  appear  that  the  pajea  preienled  the  note  in  form,  and  demanded  paj- 
lll«nl ;  bal  as  he  had  not,  at  thai  time,  tnniferred  it,  the  makera  might  well  presome  it 
continued  in  his  poexMion  ready  to  be  deliTered  upon  pajmeat.  When  called  npon 
Ibr  the  balance,  they  did  not  inqaire  for  it,  nor  refnie  to  pay  becaoie  the  note  wai  not 
(hown  to  them ;  on  the  coatrary,  tbej  laid  that  Ihey  coald  not  conTeniently  pay  any 
more  then,  and  raqneated  the  payee  to  draw  npon  them  at  a  fatnre  time ;  Iheieby  wluT- 
in^,  n  they  had  a  right  to  do,  a  more  formal  demand." 

<d)  Hinsdale  o.  Miles,  i  Conn.  331  j  Posey  v.  Decatur  Bank,  IS  Ala.  SOS. 

ip)  S^w,  C.J. ,  Mechanics' Bank  e.Merchanla' Bank,  G  Met.  13,  S3.  Thepointwal 
flral  decided  in  Jones  >.  Falea,  «  Maia.  i*i,  whera  the  note  was  not  mode  payable  at  a 
bank,  but  the  defendant,  an  indorser,  was  found  to  hare  been  acquainted  with  the  atage, 
and  this  fact  was  held  to  be  admi«iblB  evidence  of  an  agraement  on  hia  paittobebonnd 


;vGoo»^lc 


OH.  XL]         IN  WHAT   MANXES  DEUAND  SHOULD  BE  MADE.  3d9 

eral  and  UDirersal,  and  it  would  eeem,  perhaps,  to  have  becoia» 
BO  far  incorporated  iuto  the  general  law  of  that  State,  that  ever; 
oue*Tho  incurs  the  liability  of  maker  and  indorGer  may  be  sup- 
posed to  have  controtited  with  reference  to  it,  and  knowledge  on 
his  part  may  be  presumed. (9)     Evidence  of  sucli  a  mode  of  de- 


Cherohj,  though  it  did  not  appesr  that  he  had  crcr  conformed  to  the  nugt.  Widg- 
er;  v.  Munroe,  S  id.  449,  wbere  the  defendant,  an  indnnwr,  had  bc«n  nccaltomed  lo 
IcHvu  his  nolea  in  the  bank  for  collection,  and  had  conformed  to  the  iua|^.  Linroln 
&  Kcnnebecli  Bank  c.  Page,  9  id.  ISS  ;  Lincoln  t  Kennebeck  Bank  t>.  Uammaic,  id. 
159,  in  which  cosea  the  not«  ma  nade  pajoble  at  the  hank.  In  Weld  >.  Gorham,  10 
id.  36fl,  the  note  was  not  payable  at  a  bank,  and  It  wu  UCt  to  the  jiuy  to  find  ivhcther 
At  maker  and  the  (ndoner,  the  defendant,  irera  conversant  of  the  nsage,  and  the; 
Tcre  directed,  that  the  fact  lliat  the  maker  and  indoner  wen  direclora  of  the  bank, 
and  the  long  continnance  of  the  cnstom.  were  preinmptiTe  BTidence  of  knowledge.  Id 
Blanchard  v.  UilllBnl,  1 1  id.  B5,  the  defendant,  an  indoner,  wai  proved  to  have  knowt 
edge  of  the  castom.  In  State  Bank  r.  Hurd,  IS  id.  17S,  ihe  note  wu  pajahlo  at  a 
bank,  and  the  notice,  bj  direction  of  the  maker  and  indoraer,  waa  left  at  a  alore  of  a 
Ibird  parCj.  In  Peirce  d.  Bailer,  U  id.  303,  it  ia  said  that  evidence  of  the  cuatom  ii 
aofflcicnt  to  bind  the  indoiser,  if  he  had  been  convenant  of  the  uaagc.  In  Whitwcll 
B.  Johnson,  17  Masa.  449,  the  note  was  not  payable  at  a  hank,  the  maker  knew  the 
caatom,  bat  there  waa  no  evidence  that  the  defendant,  an  indoraer,  waa  acquainted  with 
it  Held  anfflcient.  Porter,  C.  J. :  "  If  the  indoner  haa  veaaonable  nolice  of  the  &ct 
of  non-payment  when  the  note  ia  dne,  it  mnat  be  immaterial  to  him  in  what  form  the 
demand  upon  the  maker  was  made.  If  there  had  been  no  dcmnnd,  he  would  not  ba 
liable,  hecanae  it  doea  not  appear  bat  that  the  note  would  have  been  paid,  if  demanded; 
and  it  is  within  Ihe  terma  of  the  aiipalation  that  anch  demand  ahalt  be  made.  Bat  if 
there  bae  been  aach  a  demand  aa  the  maker  waa  boand  by,  ao  that  he  had  no  right  to 
refoae  payment,  it  ia  not  eaij  to  aee  how  it  concema  the  indoraer  whether  Ihe  legal 
Ibrma  have  been  complied  wiih,  or  waived  by  the  promlaor.  The  cue  of  State  Bank 
V,  Hard,  13  Maai.  17!,  waa  decided  apon  this  principle,  aod  the  only  difierencc  be- 
tween that  cnae  and  thia  nnder  eonaideration  is,  that  in  that,  Ihe  note  waa  payable  at 
the  bank,  and  in  this,  it  was  not.  Bat  the  circamslonco  waa  not  eaaential,  as  it  woald 
not  follow  that  Hard,  the  indoraer,  waa  conreraant  of  the  naage  of  the  hank  mercli 
benuiae  he  indorsed  a  note  payable  there."  These  decisions  are  affirmed  in  City  Bank 
c.  Cutter,  3  Pick.  414  ;  Boston  Bank  e.  Hodj^a,  9  Id.  420 ;  North  Bank  a.  Abl>ot,  13 
id,  46t ;  Shove  e  Wiley,  IB  id.  558,  where  the  evidence  of  knowledge  waa  that  the  in- 
doraer was  Avqnently  at  the  bank  tranaacting  bnaineia,  and  freqaenllj  paid  notes 
there;  Central  Dank  u.  Darir.  ]g  id.  373;  Grand  Bunk  v.  Blanchard,  S3  id.  309; 
Warren  Bank  v.  Parker,  8  Grsy,  221. 

(9)  See  Grand  Bank  e.  Blanchard,  23  Pick.  305.  Siavi,  C.  J.  said :  "  But  the  lUii- 
tarn  of  ttie  banks  of  Hastochasetta  of  aending  a  notice  lo  the  maker  of  a  note  to  come 
to  tho  bank  and  pay  it,  and  treating  hii  neglect  to  do  so  during  bank  honra  on  the  Ini^t 
day  of  grace  as  a  dishonor,  ....  has  become  so  universal,  and  continued  so  long,  that  it 
may  well  be  doubted  whether  it  ouj^ht  not  now  to  be  treated  as  one  of  thoae  costoma  of 
merchanta  of  which  tho  law  will  take  notice,  so  that  every  man  who  is  anfBrienlly  a 
man  of  bosiness  to  indom>  a  note  may  he  prraumed  to  bo  acquainted  with  it  and  as- 
aent  to  it,  at  least  until  the  contrary  is  expressly  shown.  It  ia  to  be  recollected  that  the 
mles  respecting  preacntmenL  demand,  and  dishonor  of  bills  of  exchange  and  promta- 
1017  nolca,  and  indeed  the  lex  mercatoria  generally,  originated  in  the  cnstom  of  mer- 
chants, which  custom  was  a  matter  of  fact  to  be  proved  by  the  party  lelying  on  It,  and 
Vol.  I.— T 
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mand  may  be  given  in  support  of  an  averment  of  presentmeat  to 
tlie  maker,  (r) 

This  custom  tias  also  been  sanctioned  by  judicial  decision  in 
Maine ;  (s)  but  it  lias  been  doubted,  perhaps,  in  Marylaiid,(f)  and 
in  New  Hampshire ;  (u)  at  least  tlie  courts  of  these  States  do  not 

to  be  dclerroined  by  tbe  jurj'.  Bat  ^hen  a  ciuCom  has  been  dcfiniiel;  entiled  bvjadi- 
dflt  dwiaiona,  it  it  token  notice  or  bj  couru  u  part  of  iha  luw  of  the  Innd,  ani  need 
not  be  proved  as  a  Tact  in  each  citse  " 

(r)  City  Bank  e.  Cnlicr,  3  Pii^k.  414;  Boiton  Bank  o.  Hodi^eii,  Sid.  410;  Nonb 
Bank  v.  Abbot,  13  id.  46e,  where  SAaw,  C.  J.  uirl :  "  Tbo  priiiiipleof  allowing  some 
lalitudB  in  ths  mode  of  proof,  where  a  presentment  and  demand  are  averred  in  the  doc- 
lamtion,  seems  to  be  thii :  the  plaintiff  does  not  give  in  evidence  matlcr  slrictlv  in  ex- 
cuse, but  s  qualiliFd  pruBeiiiniialt  anil  demund,  or  acta  which,  in  their  legal  effect,  and 
by  tbe  cnstom  of  merchants,  are  deemed  equivalent  Co  demand." 

(>)  Gallagher  v.  Roberta,  2  Fairf.  4Sy  ;  Maine  Bank  v.  Smith,  18  Maine,  99, 

(0  Farmers' Bank  V.  I)uvall,T  Gill  &.  J  78.  One  of  the  head  notes  is  as  follows: 
"  The  practice  of  banks  to  give  notice  to  the  makers  of  note*  of  the  time  of  their  matu- 
rit;,  and  place  of  deposit  for  colieL'tioD,  caanot.  where  sach  notice  has  been  delirered,  bs 
Bubstitated  for  a  demand  of  payment  so  as  to  aifect  the  indorser."  This  appears  to  be 
a  broader  BtBtcmcni  than  ia  warranted  by  the  case.  All  UiM  it  decided  with  regard  to 
the  usage  is  that  the  evidence  in  the  cane  did  not  prove  it. 

(u)  Moore  V.  Waiti,  13  N.  B.  415.  In  this  case,  the  drawer,  acceptor,  and  payee 
resided  in  different  towns.  When  the  payee  recei»ed  the  bill,  he  told  the  drawer  that 
be  abonld  get  the  bill  discounted  at  the  bank.  Instead  of  doing  tJiis,  he  left  it  at  tlie 
bank  for  collection.  Thd  easlom  of  the  bank,  and  of  iha  banks  of  Eeveral  adjoining 
towns,  was  given  in  evidence,  hui  il  did  not  appear  that  th«  drawer  and  acceptor  knew 
of  the  custom.  The  suit  was  brought  against  the  drawer,  who  defended  on  the  ground 
thot  there  had  not  been  a  sufBcif  nl  presentment.  Held,  a  good  defence.  Parhrr.  C. 
J. ;  "  It  appears  that  the  bill  was  left  in  the  Framingham  Bank  for  eoUcctton ;  and  the 
plaintiff  relies  npon  a  Dsage  oftliat  bank  to  notify  the  acceptor  and  drawer  through  the 
mail,  on  the  last  day  of  grace,  oa  an  exense  for  a  neglect  to  present  the  bill  to  the 
acceptors  for  payment.  But  we  find  nothing  in  the  case  lo  charge  the  defendant  upon 
any  tiSHges  of  the  Framingham  Bank.  The  payee,  when  he  received  tlio  bill,  told  the 
defendant  that  he  should  get  it  diseoanted  at  that  bank.  This  he  did  not  do,  for  a  suffi. 
dent  reason,  but  instead  thereof  left  it  in  the  bank  for  collection.  The  almost  effect 
that  could  be  given  to  this  would  be  as  a  notice  to  the  defendant  that  the  bill  wonid  be 
in  that  bank  at  its  maturity.  Sucb  no^ce  would  in  no  way  extend  orvaijhis  liability. 
The  bill  was  not  drawn  parable  at  that  bank ;  nor  would  the  notice,  when  the  payee 
received  il,  thai  it  would  be  lefl  there,  have  any  operation  to  bind  the  acceptors,  or  the 
defendant,  to  seek  it  at  that  place.  Nor  coald  tbe  notice  to  Cheacceptors,  according  to 
the  custom  of  the  bank,  when  the  Mil  became  doe,  impose  any  greater  duty  apon  thctn 
than  existed  when  they  first  accepted  the  bill,  or  charge  the  defendant  for  their  ncglcci 
(o  make  payment  at  that  place.  It  does  not  appear  that  the  acceptors  hud  any  notice 
that  the  bill  was  there  nntil  after  tbe  last  day  of  grace.  The  defendant  had  no  agency 
In  procuring  the  bill  to  be  left  there.  Nor  docs  it  appear  that  ho  had  any  knoiklcdgc  of 
the  usages  of  the  bank.  If  be  had  had  such  knowledge,  that  foct  would  not  have 
operated  as  a  waiver  of  his  right  to  require  that  a  demand  should  lie  mode  upon  the  ao- 
ceplora,  accoiding  to  the  general  rules  of  the  law.  before  payment  wa"  toughc  of  him  ' 

In  Leavilt  v.  Simea,  3  N.  H.  U,  Riehonl^in,  C.  J  «nid  :  -  The  umgc  of  the  batiks 
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8eem  dtspoeed  to  give  it  such  efi^ct  as  ib  allowed  in  Hassacbn- 
setts.  Even  in  Masaachusetts  it  is  a  prerailing  and  very  general, 
if  not  universal  usage,  for  the  banks  to  hand  the  dishonored 
note  to  a  notary  on  the  day  that  it  matures  and  remains  unpaid, 
and  the  notary  makes  the  same  demand  that  he  would  if  no  pre- 
vious notice  had  been  given. 

Another  exception  is,  when  the  maker  calls  upon  the  holder  at 
his  place  of  business  the  day  the  note  falls  due,  and  declares  his 
inability  to  pay  it,  and  requests  the  holder  to  give  notice  to  the 
indorser.  In  such  case  it  has  been  held  that  there  was  a  demand 
sufficient  to  bind  the  latter,  though  the  note  was  not  shown.(tj) 
This  may,  however,  be  considered  rather  as  a  waiver  of  the 
maker's  right  to  insist  upon  its  exhibition. 

Another  exception  arises  in  the  case  of  notes  and  bills  payable 
at  a  EpeciHod  place.  Thus,  when  a  promisor  makes  a  note  paysr 
ble  at  his  banker's,  and  the  banker  himself  becomes  the  holder 
of  the  note,  it  is  held  to  be  a  sufficient  presentment  to  charge 
an  indorser,  if  the  banker  turns  to  his  books  aiid  examii\es  the 
promisor's  account;  and  a  sufficient  refusal,  to  find  that  there 
is  no  balance  due  the  latter  from  the  former.(ti')  It  will  also  be 
seen  hereafter,  that,  when  a  note  or  bill  Is  payable  at  a  specified 
{dace,  it  is  sufficient  if  it  is  there  at  maturity,  ready  to  be  given 
np,  on  payment,  to  any  party  calling  for  and  authorized  to  pay 
it.(x)  It  is  not  easy  to  see  how  a  sufficient  demand  can  be  made 
with  safety  through  the  postK)ffice.(^)     A  letter  addressed  to  the 

ta  found,  bat  it  is  not  foand  ihat  the  derendant  (>n  indoner)  bad  STCr  confomicd  to  the 
niiigo,  or  CTCn  that  he  vai  conosant  of  it.     Tbera  ii  then  nothing  from  nhich  Ui 

aMcnt  tDwaivcthe  wanlofa  regnlardemand  can  be  infemid WeareoFapinian, 

thnt  it  19  not  enongb  in  this  oue  to  ihow  ths  uea^,  and  that  the  drfendant  was  connsBOt 
of  it.  We  think  his  assent  to  ths  usage  i^  not  to  be  inferred  from  the  simple  fact  [hat  he 
bad  knowledge  of  it.  If  it  con  be  shown  thut  he  bad  confonnod  to  the  nsage,  il  may 
deicrro  CDnsiilemtton  whether  tils  assent  to  it  might  not  be  inferred  from  his  condact. 
On  the  oilier  hand,  it  will  deserve  ntj  sen'ons  consideration,  whether  lbs  admission  of 
testimony  to  show  the  nsnge,  and  bis  assent  to  it,  is  not  to  admit  parol  evidence  to 
vary  the  terms  of  a  written  con  (met. " 

(r)  Gilbert  u.  Dennis,  3  Met  *95. 

(w)  Saunderson  n.  Jndge.  S  H.  Bt.  G09. 

(r)  Vra,p.435. 

(y)  In  the  Tollowing  cases  such  a  demand  was  held  insnfflcient.  Halle  n.  Howell, 
Harjier.liS;  Gillespie  p.  Hanr.ahan,  1  McCord,  503;  Stnekert  d.  Anderson, 3  Whart 
■  IB.  In  Duko  of  Norfolk  e.  Howard,  S  Show.  S35,  an  action  by  the  payee  ngainst  the 
maker  of  a  note  payable  witblii  three  months  after  the  plaintiBT  should  demand  the 
aame.  the  plaintiff's  attorney  "  doliTctfid  a  demand  in  writing  at  the  dcfendant'l 
boBw)  to  his  maid,  by  whom  he  sent  ft  np  to  the  defendant,  be  being  sick  and  nM 
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makiBir  it  his  residence,  stating  that  the  note  is  due  and  unpaid, 
and  demanding  payment,  even  if  it  add  the  place  of  the  note, 
vould  seem,  on  general  principles,  not  to  be  a  good  demand,  nn- 
less  Uiere  vere  some  usage  justifying  it.  If  the  note  were  en- 
closei  in  the  letter,  and  an  immediate  return  made  of  the  note, 
with  an  answer  of  refusal,  this  might  hold  the  subsequent  parties. 
But  if  the  payee  returned  the  note,  and  made  no  answer,  or  even 
retained  it  and  refused,  we  should  doubt  whether  any  notice  to 
subsequent  parties  could  be  predicated  on  such  a  refusal  which 
would  be  suflScieot  to  hold  them. 

A  demand  on  the  maker  in  the  street  is  not,  in  general,  suffi- 
cient ;  but  it  may  be  doubted  whether  it  will  not  suffice  to  bind 
an  indqrser,  unless  objection  be  made  to  the  place ;  or  at  least 
slight  acts  on  the  part  of  the  maker  would,  we  think,  be  con- 
strued as  a  waiver  of  bis  right  to  object  on  that  account.(z)  It 
has  been  held,  that  a  demand  on  the  maker  by  a  sheriff  serving  a 
writ  upon  him,  is  not  a  demand  upon  which  notice  to  an  indorser 
can  bo  founded ;  (a)  though  it  will  certainly  be  sufficient  if  the 
sheriff  have  the  note  in  one  hand  and  the  writ  in  the  other,  and 
if,  on  refusal  to  pay  the  note,  the  sheriff  immediately  serve  the 
writ.  (6) 

to  bo  ipoken  with ;  the  maid  brought  down  word  she  had  delirered  it  to  her  master. 
Held,  no  good  eridence  to  m^ntajn  the  action,  lor  the  demand  on^t  to  be  penonal ; 
and  delirer;  of  a  demand  in  writing  to  the  servant  at  the  honse  is  no  good  demand." 

Sedq<.<Ere. 

(i)  King  0,  Holmes,  1 1  Penn.  State,  4!>6.  Eogert,  3,  said  :  "  The  conrt  correctly  in. 
(tructed  the  jnrj,  that  a  demand  in  the  street  of  an  acceptor  of  a  billorexehan^  ia  not  a 
sufficient  demand.  That  when  a  bill  u  payable  generally,  and  not  at  n  particnlar  place, 
the  demand  most  be  at  the  place  of  boaineaa  of  the  acceptor.  Bat  if  the  notary,  on  hi) 
way  to  the  place  of  business  of  the  acceptor,  meeta  him  in  the  street,  and  infonna  him 
of  hit  basineas,  and  where  he  ia  going,  and  the  acceptor  offers,  if  be  will  go  to  his 
pUce  of  basineM,  to  give  biro  only  a  check  on  a  broker,  it  is  not  necosaary  for  the 
notary  to  proceed  further.  The  demand  at  the  placo  of  buaincM  ia  waived  by  the 
payor  or  acceptor.  It  Is,  in  effect,  a  refusal  to  pay,  for  an  offer  to  pay  by  a  check  on  a 
broker,  in  legal  contemplation,  is  nothing;  it  is  not  aach  a  lender  as  the  notary  would 
be  justified  in  accepting.  In  this  case  Ibe  acceptor  had  no  cause  of  complunt ;  for  the 
notary  offered  to  receive  a  check  on  one  of  the  hanks  in  payment  of  the  hill."  See  Fall 
River  Union  Bank  v.  Willard,  5  Met.  SIS,  cited  lupra,  page  MS,  note  g. 

{a}  Branch  Bank  n.  GafTney,  9  Ala.  153.  It  doca  not  appear  in  the  case  whethe. 
the  offlcer  had  the  note  with  him  or  not,  hut  the  reaaon  ataled  by  CoUitr,  C.  J.  ia  :  "  The 
writ  or  summons  by  which  a  auit  ia  commenced  does  not  invest  the  ofBcer  to  whom  it 
IS  addressed  with  authority  to  receive  the  money.  It  is  not,  in  form,  a  request  to  pay 
it,  nor  does  it  suppose  that  the  defendant  therein  will  pay  it,  otherwise  than  by  legal 
coercion."  If  the  reason  wan  that  the  sheriff  did  not  have  the  note  with  bim,  the  caie 
is  sound  j  otherwias,  it  would  aeem  that  the  decision  conld  not  be  austained. 

{b)  Seaver  n.  Lincoln,  SI  Pick.  SST.     See  the  caaea  cited  supra,  p.  3S9,  DoU  « 
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SECTION    V. 

AT   WHAT   TIUE   DEMAND    SHOULD   BE  UADE. 

As  to  tlie  time  when  demand  should  be  made,  the  rule  ie,  that, 
in  order  to  charge  a  drawer  or  indorser,  it  roust  be  made  on  the 
day  of  the  maturity  of  the  note  or  bilI.(o)     If  made  before,  (d)  or 


(c)  "  The  general  rnle  ig,  that  it  moil  be  preaeotcd  oa  the  very  dftj  on  wbicb,  bj 
lav,  it  becomei  due  ;  and  thu,  unless  the  preaenttnent  be  bo  made,  it  ii  a  fatal  objec- 
lioD  to  hd;  right  of  lecovei/  against  the  iadoraer.  But  although  Ihis  is  the  general 
mla,  it  is  not  a  Dairersal  one,  and  prevails  onlj  under  the  quatiScaliou,  which  is  roolly  a 
part  of  the  rnle  itself,  that  there  is  no  negligence  nr  irant  of  rcasinalilc  diligence  in 
not  milking  such  preaentiuent.  The  whole  rule,  therefore,  tnore  properly  stated,  is,  tliat 
presentment  most  be  on  the  day  on. which  the  bill  becomes  due,  unless  it  is  not  in  the 
power  of  the  holder,  by  the  use  of  reasonable  diligence,  to  10  present  it."  Slam,  J., 
Windham  Bank  t>.  Norton,  S3  Conn.  313.  "  A  demand  upon  the  maker  of  a  note,  in 
order  lo  eharge  an  indorser,  must  not  on!y  be  made,  but  it  must  be  satisfkctorilj  proved 
to  have  been  mode,  on  the  day  when  the  note  falls  due,  provided  ihcre  be  no  circum- 

itances  dispensing  with  tbe  necessity  of  such  denund The  wilness  relied  apon 

to  prove  the  time  of  the  demand,  is  unable  to  state  it.  The  writing  which  be  signed, 
without  date,  ofibrds  him  no  aid  by  which  he  conld  be  enabled  to  fix  tbc  time."  Whit- 
BUD,  C.  J.,  Robioion  v,  Blen,  ao  Maine,  109.  In  this  case  a  deelamtion  by  the  holder 
lo  tbe  iodarser,  that  he  had  called  oo  tbe  maker  the  day  tbe  note  became  due,  and  that 
the  maker  refused,  and  the  fact  that  the  indorser  did  not  deny  it,  were  relied  on  as  evi- 
dence to  prove  a  demand  u  maturity.  But  the  last  facts  were  held  to  bo  no  evidence, 
and  the  demand  not  saiinfactorily  proved. 

(</)  Brown  p.  Hirradcn,  4  T.  R.  US ;  Wiflfen  ».  Roberts,  1  Eip.  Ml  ;  Heniy  », 
Jones,  8  Mass.  1^3  ;  Leavitt  v.  Simes,  3  N.  H.  14  ;  Howe  f.  Bradley,  19  Maine,  31 ; 
Jackson  d.  Newton,  g  WatU,  401  ;  Fanners'  Bank  «.  Dnvall,  T  Oill  &  J.  78  ;  Edgar  e. 
Qieer,  B  Ctarke,  la.  394.  In  Griffin  v.  Ooff,  IS  Johns.  4S3,  SpoKtr,  J.  said  :  "  In  tbe 
present  caae  the  demand  of  payment,  being  made  at  the  honse  of  the  drawer  before  tbe 
note  was  payablo,  is  as  no  demand  ;  it  was  a  perfectly  nugatory  act ;  payment  might 
have  been  demanded  with  as  much  propriety  on  the  day  the  note  was  given."  One  of 
the  chief  objections  which  have  been  urged  against  (he  usage  spoken  of  above,  as  ex- 
isting in  Hassachnsctta  with  reference  to  demand,  has  been,  that  tbe  notice  is  sent  ooi 
prior  to  maturity.  Bot  the  demand  is  not  conudered  as  made  at  the  time  when  tbe 
notice  is  given.  See  the  remarks  of  Shaio,  C  J.,  dtod  tupra,  p.  369,  note  q,  and  the 
tame  eminent  judge,  speaking  of  this  usage,  says,  in  Mechanics'  Bank  v.  Merchants' 
Bank,  6  Met.  13  :  "  Undoubtedly  parties  to  negotiable  notts  may  waive  demand  and 
notice,  and,  as  a  modification  of  that  power,  may  agree  to  quallBcd  modes  of  demand 
and  notico ;  and  a  compliance  on  the  part  of  tbe  holders  with  such  qoslified  modes  will 
be  sufficient  to  bind  the  indorsers.  But  we  are  not  aware  of  a  case  in  which,  under  ineh 
tgreement,  eiprees  or  tacit,  in  regard  to  tbe  tnode  of  presentment,  demand,  and  notice, 
tbe  time  of  payment  can  be  accelerated,  or,  where  any  notice  to  indoisers  is  required, 
that  inch  notice  can  be  given  before  the  actual  dishonor  of  the  note.  Any  agreement 
Tbicb  wou'd  accelerate  the  time  of  legal  payment  would  be  a  change  of  the  contraM. 
and  unist  lit  nniric  in  Mich  form  and  on  such  consideraCioa  as  wonld  be  anfflcient  to 
constitute  a  substantive  cod  tract." 

TouL  as 
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afW,(e)  it  ia  insufficient  for  that  purpose,  exoept  where  the  demand 
is  made  subsequent  to  that  time,  under  cirRumstauces  which  the  law 
recognizes  as  a  valid  excuse  for  a  dela;  in  making  the  demand. (/) 

If  the  bill  01'  uot«  be  payable  at  a  particular  place,  demand  may 
be  made  there  at  any  lime  during  business  hours  of  the  day  when 
it  is  payable,  and  tlie  indorser  is  liable  on  notice,  although  funds 
are  placed  there  for  payment  of  the  note  later  in  the  same  day  and 
within  business  hours.  The  maker  has  the  whole  day  for  pay- 
ment ;[ff)  but  after  demand  and  refusal,  he  must  seek  the  holder 
to  make  payment  to  him.(_^) 

The  liability  of  the  maker  or  acceptor  is  unaffected  by  the  que»- 
tion  whether  the  demand  was  made  after  the  day  of  maturity  or 
not.  A  demand  before  the  note  or  bill  falls  due  is  unavailiug,(^) 
bat  a  demand  on  either  of  them  at  any  timesubsequent  to  that  dat^ 
provided  it  be  within  the  period  recognized  by  the  Statute  of  Lim- 
itations, is  8ufficieut.(A) 

If  a  note  is  payable  by  instalments,  there  should  be  a  demand  of 
each  instalment  when  it  falls  dne,(f)  But  neglect  of  demand  or  no- 
tice on  any  one  instalment  would,  as  we  think,  discliai^e  the  indorser 
for  that  instalment,  and  only  for  that.  If  a  note  is  payable  by  instal- 
ments, with  the  condition  that,  in  default  of  payment  of  any  one,  the 
whole  amount  of  the  note  shall  become  due,  it  would  seem  that,  in 
order  to  hold  the  indorser  for  the  amount  of  the  bill  unpaid,  demand 
should  be  made  for  that  amount,  on  de&nlt  of  payment  of  any  one 
instalment ,-  and  it  might  be  held,  perhaps,  that  a  neglect  to  demand 
any  instalment  would  discharge  an  indorser,  both  for  that  and  all 
subsequent  ones;(j )  we  should  have,  however,  some  doubt  aa  to  this. 
If  a  note  or  bill  is  payable  on  demand,  it  is  always  mature,  and 
may  at  any  time  be  demanded.  As  between  the  maker  and  the 
holder,  so  fiir  as  maintaining  an  action  on  the  note  is  concerned, 

if)  NicholBOD  V.  Goathit,  1  H.  Bt.  609 1  WoodbridgG  v. 
PiHtt  H.  E«d>,  1  Blockf.  SI ;  Fulton  Co.  v.  Wright,  13  La.  3I...,  v. 
HcMnrchejv.  KobiasoD,  10  Ohio,  496;  Eldrklge  «.  Rogem,  Mini 

(/)  As  to  what  18  B  i^uffiulent  excdb?,  em  i"/ii,  pp.  44S-465. 

iff)  I"  £at«s  V.  Tower,  102  Mass.  6.^,  an  nttHchmeiit  of  real  ntate  waa  made  on  the 
laat  (lay  of  grace,  nt  a  quarter  past  aii  o'clock,  after  innaat,  without  preriona  demand 
■Dd  refusal ;  and  the  action  was  helil  to  be  prematura. 

{fg)  Etheridge  o.  Ucld,  44  Barb.  312. 

(BJ  Supra,  p,  373,  note  d. 

(A)  Andersoa  ».  Clevelimd,  cited  13  Enst,  430,  DOte  C 

(<)  Id  Uridge  v.  Sheriioriie,  11  M.  &  W.  374,  the  defendant,  an  indorser  of  a  nota 
Mjable  ID  seven  iuslulmontn,  in  an  action  agHioet  him  fur  tlie  fourth  iDHlalment,  ob- 

Ckid  that  the  presentmfnt  lo  the  maker  had  been  three  days  too  late,  graix  having 
n  allowed.  It  was  held  that  such  a  note  was  within  the  Stat.  3  &  4  Anne,  c  »,  and 
that  the  presentment  was  in  time  i  consequeDtlj' the  iudorscr  wus  held.  Tlie  implication 
from  thin  case  ie,  that,  if  pi-eeentment  had  been  made  either  before  or  af ler  that  iiulal- 
ment  fell  due,  the  indorser  would  have  been  discharged.  It  will  be  seen  herenfler.  that 
anumpait  will  lie  by  an  indorsee  for  each  iostalmeut  as  it  falls  dna,  while  debt  will 

CO  See  CarloD  v.  Keuealy,  12  U.  &  W.  139. 
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no  other  demand  than  Berriug  the  writ  is  neceeeary ;  {k)  cor 
need  any  demand  be  averred  in  the  declaratioii ;  (/)  nor,  if  it  be 
averred,  need  it  be  proTed.(fn)  But  if  the  note  is  payable  on 
demand,  it  may  be  necessary  for  the  holder,  if  he  wishes  to  charge 
the  maker  with  interest  from  any  date  prior  to  that  of  the  writ,  to 
prove  a  demand  at  that  dato.{?i)  So  far  as  the  Statute  of  Limi- 
tations is  concerned,  the  cause  of  action  is  considered  to  have 
accrued  at  the  time  of  the  date  of  a  bill  or  note  on  demand,  and 
the  statute  commences  to  run  from  that  tiine.(o) 

Tlie  question  as  to  the  time  within  which  a  note  or  bill  on  de- 
mand must  be  presented,  in  order  to  affect  other  parties  by  its 
dishonor,  depends  upon  the  time  when  it  is  to  be  considered  as 
overdue.  Hence  arise  two  classes  of  cases  with  reference  to  this 
point.  One,  whore  the  note  or  bill  is  overdue  wlieu  payment 
is  demanded,  and  therefore  the  indorser  or  drawer  is  dischai^ed. 
In  tliis  case,  in  order  to  determine  the  question  as  to  the  liability 
of  an  indorser  or  a  drawer,  an  examination  is  necessary  into  tho 
fact  whether  presentment  is  made  at  a  time  when  the  note  or  bill 
became  mature,  or  subsequent  to  that  time.(p) 

The  other  class  of  cases  relates  to  the  question  whether,  at  tlie 
time  when  the  note  is  transferred  to  a  third  party  by  indorsement 
or  otlierwise,  sucli  a  time  has  not  elapsed  from  the  date  of  the 


{k]  Rumball  s.  Boll,  10  Mod.  38  j  BumhiiRi  b.  Allen,  1  Graj,  496.  "  Ai  it  respccn 
lbs  pramuHir  himuir.  tie  is  auawerable  immediately  to  ttia  pnimiiiee  or  indoraee ;  and  ba 
cna^J  be  sned  the  inaunt  he  baa  given  hi»  (igniLture,  exea  withont  a  previous  demand." 
Parirr,  C.  J.,  Field  r.  Nitkerson,  13  Mass.  131  ;  DoQgcnj  d.  WeBlern  Bank,  13  G*. 
aSl ;  Woodward  d.  Drcnnan,  3  Brev.  199  :  Caminer  n.  Harrison,  S  McConl,  246. 

(/)  RurnboH  D.  Ball,  10  Mod.  38,  "An  action  of  debl  upon  a  note  lo  thia  effect ; 'I 
acknowledge  myaetf  indebted,  &c.,  which  I  promise  to  paj  apon  demand.'  It  was  niot«d, 
in  aireat  of  judgment,  that,  though  upon  a  note  acknowledging  a  debt  it  vat  sot  nt- 
CHiuy  to  allege  &  demand,  yet,  where  it  is  part  of  the  agreement,  (here  a  demand  if 
neceisarj.  Bat  the  court  wiu  of  another  opinion,  for  it  U  a  debt  jn  prettnii,  and  the 
wordi '  promise  to  pay  '  Import  no  more  than  that  I  am  ready  to  pay  the  money  at  any 
lime,  and  shall  not  realrain  or  qualifv  the  other  words,  this  being  do  debt  arising  apOD 
tba  perfbrmanee  of  a  certain  condition,  but  a  debt  plainly  precedent  to  the  demand. 
Betidci,  SDpposiDg  a  demand  neeetsary,  the  action  il«elr,  perhaps,  is  a  demand." 

(«)  Bamham  t>.  Allen,  IGray,  496. 

(a)  Bamham  v.  Allen,  1  Gray,  49S,  499.    See  ifi/ra,  chapter  on  Inter«it 

(oj  Norton  ».  Ellam,  a  M.  *  W.  461  ;  Woodward  d.  Drennan,  3  Brev.  ISB;  0am- 
merr.  Harrison.  SMcCord,  246;  Smith  d.  Bythewood,  Ricc,34Si  Ruff  ir.  Bull,  7  Har- 
lb  *  J.  14.     Ii\fra,  Vol.  11.  p.  642. 

(p)  Field  V.  Nitienon,  13  Maat.  131,  Parhr,  C.3.;  uu]  c«sea  fn/Vo. 
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uoid  that  it  must  be  considered  as  oTerdue,  and  cooseqaently  the 
makor  is  entitled  to  equitable  defences,  of  which  lie  would  be  de- 
prived had  it  not  been  transferred  before  it  was  Aue.{q) 

The  law  with  regard  to  reasonableness  of  time  would  appear 
to  be  tlie  same  in  both  classes  of  cases,  and  is  so  held  in  the 
United  States ;  (r)  at  least,  we  are  not  aware  of  a  case  in  tliis 
country  where  a  distinction  lias  been  taken  in  that  respect.  But 
it  has  been  held  in  England,  that  a  note  on  demand  is  not  to  be 
considered  as  overdue  so  as  to  let  in  these  equities  by  the  mere 
lapse  of  time.(s) 

(g)  See  lupra,  p.  SCI,  note  g. 

(r)  In  Field  v.  Nickenon,  13  MuB.  131,  the  two  cluMs  were  pUced  oo  the  Mine 
litoling  bj  Parka-,  C.  J.     So  in  Sice  n.  Cunriin^h&m,  1  Cowen,  397. 

(()  Tbcre  wua  an  early  case,  Banks  d.  ColwoU,  cited  3  T.  R.  SI,  where  Buliv,  X 
allowed  the  defendant  Id  prove  that  Uie  note  waa  indorsed  lo  the  plaintiff  »  jenr  and  a 
half  after  date,  and  alio  to  impeach  the  consideration  ;  and  the  plaintiff  wai  nonsniled. 
BatiuBaraash  v.  White,  4B.  &C.  SSS,  where  the  qnesiion  wat  withniBttd  to  the  adiniB- 
ilon  of  evidence  tending  lo  laitain  a  want  of  considermtion,  die  note  waa  payable  with 
inleroal,  and  (he  length  of  lime  that  had  elapied  does  not  appear.  Bt'ifiry,  J.,  tefeinng 
to  the  case  of  Banks  u.  Colwell,  said :  "  Wa  ara  not,  however,  aequainled  with  all  the 
circmnstanceii  of  that  case;  payment  might  have  been  demanded  before  the  indona- 
ment,  and  indeed  it  la  stated  that  several  pajmcntt  had  been  made  on  accoant."  Bat 
these  criticisms  are  hardlj  Just.  The  case  was  clearly  slated  in  the  argameni ;  waa  ap- 
proved by  ^tUunl,  J,,  without  an  J  objection  as  lo  the  bet  that  the  note  waa  not  overdne ; 
and  as  Bulltr,  J.  was  himself  on  the  bench  at  the  time  it  waa  cited,  he  would  snrely  bave 
oonected  it  bad  it  been  miistated,  and  the  case,  having  been  decided  only  about  nine 
months  before,  man  have  been  fifah  in  his  recollection.  It  will  be  seen  alao  that 
Brown  B,  Daries,  3  T.  R,  SO,  appears  lo  have  been  decided  on  the  anlharitv  of  Banks 
B.  Colwell.  As  to  the  fact  "  that  payment  might  have  been  demanded  before  [be  in- 
dorsement," that  would  have  been  immaterial  had  the  note  not  been  overdne,  becaose 
It  is  Btatcd  that  "  no  privity  waa  brought  home  lo  the  plaintiff"  ;  as  it  is  clear  that  a 
note  indorsed  over  by  the  payee,  after  an  iniuftlcient  demand,  bnt  before  maturity,  to 
a  third  party  without  knowtedjte  of  the  fact,  is  a  niUd  note  in  the  hands  of  the  latter. 
The  same  will  apply  to  the  fact,  "that  several  payments  had  been  mode  on  ao- 
count."  Bagley,  J.  laid  some  stress  on  the  fact,  that  the  note  was  payable  with  in- 
terest. Haln^  and  Lialtdale,  JJ.  aaid  nothing  about  this  in  the  nport  in  4  B.  &  C. 
Sas,  bat  mention  it  in  6  Dow.  k  R.  3T9.  In  Brooks  k.  Mitchell,  9  M.  &  W.  IS,  the 
note,  payable  with  interest,  waa  dated  Dec.  94,  ISI4,  indorsed  first  in  March  12.  1838, 
and  again  id  tbe  defendant  on  Jan.  16,  1S38.  This  was  an  action  of  Irorer  by  the 
assignees  of  the  first  indorser,  who  contended,  inasmnch  as  the  note  waa  overdue  at  the 
time  of  the  flist  indorsement,  that  they  could  prove  thab  the  indoner  hod  no  right  10 
transfer  it  No  interest  bad  been  paid  or  demanded  for  four  years.  But  Parlcr,  B. 
■aid:  "I  cannot  aasent  to  the  argamenta  nrged  on  bebilfof  the  plaintiTa,  If  a  pro- 
missory note,  payable  on  demand,  ia,  after  a  certain  time,  to  be  treated  oa  overdne, 
although  payment  has  not  been  demanded,  it  is  no  longer  a  negotiable  instrument. 
Bat  a  promissory  note  payable  on  demand  ia  intended  to  be  a  conlinninp  secnrity." 
There  do  not  appear  to  have  been  any  decisions  in  England  with  reference  to  the  flrat 
class  of  cases,    A  question  has  arisen  with  reference  to  diafia  on  a  banker  in^  ^iM 
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The  rule  on  this  point  would  also  seem  to  be  the  same  as  that 
with  reference  to  presentment  for  acceptance  of  bills  payable  after 
Gig)it,(2)  which  we  have  already  considered,  (u)  This  rule  is,  that 
presentment  must  be  made  within  a  reasonable  time  after  the  in- 
dorsement in  tbe  case  of  bills,  and  after  making  in  the  case  of 
notes,  and  that  what  constitutes  such  reasonableness  of  time  can- 
not be  determined  by  any  fixed  and  exact  rules,  but  must  depend 
upon  the  particular  circumstances  of  each  ca8e.(v)  In  all  these 
cases,  whether  the  question  is  one  for  the  court  or  the  jury  to  de- 
termine is  perhaps  unsettled ;  (w)  the  prevailing  doctrine  being, 


mitb't  DOtei,  wbers  they  hire  been  taken  io  payment,  ind  the  ilntwer  has  failed  while 
the  payee  had  them  in  hia  posMUlolL  Thil  will  be  treated  mbaeqoently.  See  infra, 
dtaplen  on  Payment  and  Cliecka.  ChitPr,  p-  SSS,  lOth  ed.,  London,  sayt  that  they 
"  mnit  be  pieunted  within  a  reasonable  time  after  they  hnTo  been  receired  "  ;  and  acain, 
p.  S61 :  "  Inatntmonia  which  are  exprcned  to  be  payable  on  demand,  ai  In  the  rase  of 
banker*'  notea  and  checks,  are  payable  iostantty  on  presentment,  and  inch  initrnmeQU 
matX  be  preientcd  for  payment  within  a  reasonable  time  after  the  receipt  of  them,  qib- 
ally  the  next  day."  Byle*.  p.  I  S3,  saya  :  "Bill*  and  notes  parable  on  demand,  and 
cbeckn,  mnst  be  presented  within  a  reaaonahlo  time  " ;  —  and  on  p.  164  :  "  It  i>  con- 
ceived lliat  a  common  hill  of  exchange  ought,  if  the  parties  live  in  the  same  place,  to  be 
presented  the  ooitidAy  after  the  payee  has  received  it''  This  is  baldly  eontiitetit  with 
the  remark]  of  the  jadges  in  the  caaea  cited  lapra,  who  almost  all  speak  of  a  note  on  do- 
inand  as  latended  to  be  "acontinning  secarity."  No  cues  an  cited  in  sappon  of  dw 
propositiuQ.  and  those  fmm  which  the  opinion  seems  to  haTe  been  formed  are  the  caaea 
of  checks  and  banker's  notes,  where  the  drawer  has  Csiled,  and  the  question  has  been, 
whether  a  party  who  received  them  in  payment,  or  the  party  giving  them  as  payment, 
abonid  bear  the  low  ;  which  is  obviously  a  different  qoestion. 

((|  See  Field  v.  Nivkerson,  13  Mass.  131  ;  Thurston  v.  M'Kown,  S  id.  418  ;  Aymar    . 
*.  BeerH,  7  Cowen,  TOS  ;  Breoier  s   Wighlman,  7  Watti  &  S.  SS4. 

(u)  Supra,  p.  33S,  note  e. 

(n)  Field  n.  Nickerson,  13  Mass.  ISI  ;  Sylvener  v.  Cnpo,  IS  Rek.  93 ;  Ranger  k 
Cary.  I  Met.  a69 ;  Losee  b.  Dnnkin,  7  Johns.  70 ;  Vreeland  d.  Hyde,  S  Hall,  4S9 ;  Bank 
of  Uliea  D.  Smedes,  3  Cowen,  661 ;  CsKtle  c.  Candee,  IB  Conn.  133 ;  Lockwood  o. 
C™wfoid,  18  id,  S61 ;  Emerson  e.  Crocker,  9  N.  H.  1S9  ;  Carlton  ».  Bailey,  7  Foster, 
130  ;  Cromwell  e.  Arrott,  1  S.  &  R.  ISO  ;  M'Kiimey  b-  Crawford,  8  id.  3SI ;  Breo- 
sere.  Wightman,  7  Watts  &  B.  SS4  ;  Martin  v.  Wintlow,  S  Mason,  141.  In  Seavero. 
Lincola,  31  Pick.  SB7,  Shaw.  C.  J,  said  :  "  One  of  the  most  diiOcnlt  questions  presented 
ibr  the  decision  of  a  conri  of  ta4  Is,  what  shall  b«  deemed  ■  reasonable  lime  within 
which  to  demand  payment  of  tbe  maker  of  a  note  payable  on  demand,  in  order  to 
charge  the  indorser.  It  depands  upon  so  many  dnninutances  to  determine  what  is  ie»- 
wnable  time  in  a  panienlar  ease,  that  one  decision  goes  bnt  littla  way  in  establisbing 
a  precedent  for  another." 

(m>)  In  Field  D.  NIckenon,  13  Hass.  131,  die  qaestion  seems  to  have  been  decided 
by  the  Jury.  Parker,  C.  J. :  "  Was  this  demand  made  in  a  reasonable  time  1  The 
jary  hare  said,  No  ;  and  they  were  perfectly  jastifled  in  retaming  that  answer."  In 
Uanwarinif  ■>.  Harrison,  1  Stra.  SOT,  tbe  cue  arose  on  a  goldsmith's  note,  whether* 
pAjoi  or  a  payee  shontd  bear  tbe  loas.  PnttI,  C.  J.  "told  die  jniy  that  giving  the  note 
»%• 
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that,  where  there  ia  no  dispute  about  the  faote,  the  oourt  will 
decide  it;(z)  and  where  the  facts  are  not  agreed  upon,  it  i8  a 
mixed  question  of  law  and  fact,  and  the  court  will  instruot  the 

\£  not  immediate  psyment,  anleis  the  receiver  doe*  something  to  m«ke  it  lo,  by  ncglect- 

iDg  to  receive  it  in  &  rensonuble  time He  left  it  to  them  whether  there  hnd  bran 

anj  neglect,  and  obsorveii  that  the  note  was  payable  to  the  defendant,  irlio  had  kept 
it  eleven  days,  and  probably  would  not  have  demanded  it  sooner  than  the  plainiifT  did, 
it  appearing  the  goldsmiths  were  in  full  credit  all  llie  while.  Tlie  jury  desired  they 
might  find  it  specially,  and  leave  it  lo  the  court  wlitthcr  there  was  a  rcasonaiilc  lime, 
bnt  the  Chief  Justice  told  them  they  were  judges  of  Iliat ;  whereupon  ihcy  fiiutid  for 
the  defendant ;  and  declared  it  as  their  opinion,  that  a  person  who  did  not  demand  a 
goldsmiih's  note  in  two  days  took  the  credit  on  himself"  In  Hankey  v.  Troiman,  1 
W.  Bl.  I,  a  case  on  a  checli,  tlie  qucalion  wns  left  lo  ihe  jury.  In  Lumastcr  Bank  r. 
Woodward,  IS  Pcnn,  State,  357,  36S,  a  check  case,  Woodward,  J.  said  that,  as  to  what 
is  reasonable  time,  "Other  authorities  treat  it  as  a  qaestion  offset,  and  this  is  perhaps 
the  better  opinion  as  to  ordinaij  cases ;  but  the  delay  in  this  case  was  su  great,  and 
the  conduct  of  the  hank  was  so  grossly  negligent  eniircly,  that  we  think  the  learned 
jadge  was  ri>;ht  in  tjiving  Ihe  jury  the  inBtractions  he  did."  In  Jerome  >.  Stehbins,  14 
Cal.  457,  a  dcbiy  of  thiileen  months  dischar^  the  indoraer.  It  wns  lield  in  New  York, 
by  u  divideil  conrt,  in  a  case  where  a  note  on  demand,  but  bearing  interest,  was  behl 
almost  fonr  years,  that  Euch  a  note  is  n  continuing  security,  and  no  deLuy  aulHces,  of 
iUelf,  to  discharge  the  iodorser.    Merritt  d.  Todd,  23  N.  Y.  SS. 

In  Gray  d.  Bell,  S  Rich.  67.  3  id.  71,  reasonable  time  in  making  a  demand  of  a  now 
indorsed  when  overdue  was  held  always  to  be  a  question  of  fact  (or  a  jury.  See  also 
Chadwick  v.  JeScn,  1  id.  397  ;  Brock  i>.  Thompson,  1  Bailey,  3S3 ;  Benton  v,  Gibson, 
I  Hill,  S.  Car.  5S ;  Eccles  v.  Bnllard,  2  McCotd,  388 ;  Hall  c.  Smith,  I  Bay,  330 ; 
Branch  Bank  v.  Galfney,  9  Ala.  153.  In  Sice  n.  Cunningham,  1  Cowen,  397,  it  i>aenu 
to  hare  been  treated  as  a  matter  of  law.  The  jndge  told  the  jury,  that  "he  had  no  doubt 
that  five  months  and  a  half,  the  time  given  on  this  note,  was  an  DnTeaaonable  length  of 
time,"  bnt  he  told  them  to  consider  this  in  connection  with  the  other  facts  in  the  case, 
&C.  The  charge  was  held  incorrect.  In  Ranger  d.  Gary,  1  Met  369,  the  jndge  chargnd 
the  jury,  that  unless  the  note  hod  been  tianifened  at  least  od«  month  from  date,  it  could 
not  be  considered  as  overdue.  Held  correct  In  Sylvester  i^.  Cnpo,  la  Pick.  99, 
Shaw,  C.  J.  said:  "What  is  reasonable  time  is  a  question  of  law  upon  the  (act» 
proved."  Bylos  (p.  163)  says,  it  "  seems  to  be  a  qoeation  of  iaw."  The  cases  dted 
were  decided  with  reepect  lo  reasonableness  of  time  in  giving  notice,  bat  it  U  con- 
cd<red  that  there  may  well  be  a  difference  in  the  law  between  the  two  classes  of 
eases.  See  tn/n.  The  cases  of  Medcalf  v.  Hall,  3  Dong.  113,  and  Appleion  v. 
Sweelapple,  id.  137,  arose  on  the  question  whether  the  payee  made  a  banker's  nota 
received  in  payment  hia  own,  by  not  preoenling  in  suCBclenl  time.  The  payee  did  not 
present  it  till  after  banking  hours  on  the  same  day  tie  received  it.  BulUr,  J.  thought 
there  shonld  be  some  general  rule  in  such  cases,  and  it  should  be  that  pnaenlment  wm 
enffldentif  made  thenext  day.  Lord  ilfant^aU  thought  "the  nem  day  should  be  (he  nla 
if  it  stood  clear  of  any  usage,  but  he  thought  that  clear  usage  might  vary  the  rule."  In 
these  cases  there  appears  to  have  been  a  stniggle  between  ihe  court  and  the  jniy.  Tha 
Jury  found  for  Ihe  defendant  five  times,  and  oa  a  motion  for  a  sixth  trial,  ihe  plaintiff 
was  refused,  on  the  ground  that  lie  ought  lo  have  objected  to  the  introduction  of  evi- 
dence OS  to  a  usage  lo  present  ths  soma  daj.  Chitty,  Bills,  p.  MS,  loili  ed.,  London, 
says  it  is  now  settled  to  be,  in  general,  a  qaestion  of  law.  Bnt  the  case*  cited  sn 
moatty  on  the  question  of  notice,  and  the  othen  do  not  suppoit  the  proposition.  8m 
mpru,  chap.  S,  p.  SB8,  note  A. 

(z)  Sapra,  p.  !69,  Dote  i.  Furman  e.  Easkin,  9  Cmnes,  SGS ;  ViMlaad  •.  Mjio, 
S  HaU,  tag ;  Eldng  tr.  Brinkerhoff,  id.  4S9. 
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jury  as  the  circumstances  of  each  case  require,  aod  the  jury  will 
determine  the  whole  question.(y) 

One  of  the  circumstaaces  which  have  beeo  considered  as  hav- 
ing an  important  bearing  upon  this  question  is,  the  fact  that  the 
note  is  payable  with  interest ;  tlie  reason  being,  that  neither  the 
parties  to  it  nor  tlie  indorser  contemplated  an  immediate  demand, 
but  all  looked  to  the  real  time  of  payment  as  intended  to  t>e 
future,  and  to  the  indorsement  as  a  continuing  guaranty. (z) 

Whether  evidence  ia  admissible  of  an  agreement  or  understand- 
ing between  all  the  parties  tliat  the  note  should  not  be  demanded 
iJU  some  future  day,  has  been  somewhat  considered.  In  some 
cases  it  has  been  doubted  whether  such  evidence  is  admissible, 
on  the  ground  that  it  would  be  allowing  parol  evidence  to  vary 
the  written  contract.(a)  In  anotlier  case,  it  was  considered  as 
material  in  determining  tl)e  question  of  reasonable  time,  and  not 
as  controlling  tlie  terms  or  tenor  of  the  uote.(&)  It  is  neces- 
sary for  the  indorser  or  maker  to  be  a  party  to  the  agreement,  if 
it  is  to  bo  considered  as  admissible,  (c) 


(})  Supn,  p.  3BB,  note  J. 

{*)  Churdi,  C.J,  Lockwood  v.  Crawford,  IS  Conn.  3S1.  In  Wethoj  b.  Andram, 
8  Hilt,  S83,  (,'oicini,  J.  laid  :  "If  it  (tlianote)  had  not b«cti  on  intoieit,  not  being  kbanic- 
note,  I  ihonld  have  ihongbt  it  right  to  presume  ilut  it  bad  been  demanded,  and  pa;- 
inent  refnsed  (pertapa  even  within  a  weeli).  I  woald  pretmne  it  on  the  nnwitlingneu 
whii:h  ererf  prndent  man  feela  to  hare  bia  mone;  lie  idle;  and  woald  prctntne  thai 
tho  holder  had  nen  or  sent  lo  the  makei  immediately,  and  piewed  bim  for  pay menC 
But  I  tbink  that  directly  the  contrary  ia  to  be  preaumed  with  ngard  to  thii  note,  which 
bore  inlerett.  No  one  would  undenland  the  parlies  lo  intend  that  thcM  words  meant 
interest  far  a  few  weeks  only;  nor  wonid  the  payee  or  pnrehMer  of  a  note  ordinarily 
deeimtotnko  it  on  tbe  lerma  of  B  payment  waoon.  It  would  be  contrary  to  the  general 
coarse  of  bntineu  to  demand  payment  short  of  some  proper  point  for  compaLing  inter- 
eat,  anch  as  a  qnarter,  half  a  year,  year,  &c."  But  in  Sicev.Cunningham,  ICowEn,  397, 
It  was  held  that  the  fact  that  the  note  was  payable  with  interest  did  not  take  it  out  of  the 
ordinarf  rula,  and  the  same  opioion  is  expressed  in  Perry  a.  Qreen,  4  Enriuon,  61,  M. 
Some  importance  is  given  to  this  fact  by  Buj/lti/,  J.,  in  Barongh  n.  While,  4  B.  &  C. 
31S,  but  ffofrejKJand  Lildedalt,  JJ.  do  not  mention  it.  They  do,  however,  speak  of  it 
In  tbe  same  case  al  reported  in  S  Dow.  &  R,  879.  Parte,  B.,  in  his  opinion  in  Brooks 
V.  Mitchell,  9  M.  &  W.  IS,  docs  not  advert  to  it. 

(a)  Sice  B.  Canninghsm,  I  Cowen,  397 ;  Perry  v.  Qreeo,  4  Harriaon,  ei. 

(i)  Lockwood  V.  Crawford,  IS  Conn.  3ei.  See  Brock  v.  Thompson,  1  Bailey,  331. 
In  Field  v.  Kickerson,  13  Mass.  131.  the  point  was  toncbed  npon,  hot  no\  decided. 

(e)  Perry  v  Oreen,  4  Harrison,  61.  Bee  Martin  ■>.  Winslow,  S  Mason,  341.  In 
Lord  B.  Chaduonrae,  8  Greenl.  19B,  it  was  doubted  whether  tbe  &ct  that  tbe  indorser 
reqaestcd  the  indorsee  not  to  call  npon  the  maker  "  at  present "  weald  escnie  a  delay 
of  six  monthi. 
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The  authorities  are  not  uniform  as  to  the  efifect  of  notes  which 
are  f(iTcn  as  a  security  for  a  loan,  or  as  accommodation  paper ; 
the  better  opinion  being,  that  such  notes  should  he  placed  on  the 
same  footing  as  others.((2)  The  distance  at  which  the  parties 
reside  from  each  other  has  some  effect  on  this  question  as  to  what 
is  reasonable  time,  a  sliorter  period  being  allowed  wlien  the  par- 
ties live  in  inunediate  proximity .(e) 

Where  there  are  several  payments  indorsed  on  the  note,  the 
time  of  the  last  payment  is  said  to  be  that  &om  which  the  reason- 
able time  is  reckoned.(/) 

When  the  note  is  offered  in  evidence,  duly  indorsed,  there  be- 
ing no  date  to  the  indorsement,  the  presumption  is,  that  it  was 
indorsed  before  its  maturity,  and  the  burden  is  upon  the  party 
seeking  to  invalidate  the  note  on  the  ground  of  dislionor  before 
indorsement,  to  show  that  the  transfer  took  place  after  a  reasona- 
ble time  had  elapsed.(f )  But  when  it  is  once  shown  to  have 
been  transferred  to  the  bolder  at  a  time  which  would,  in  general, 

id)  Id  Vreelutd  B.Hyde,  S  Hall,  429,  tbenote  vu  irltneued,  ind  pa7able"withont 
debnit  or  dcralcation."  I(  was  giren  Ibr  n  loan,  and  no  demand  wu  made  for  iwent;- 
oaa  monlhs.  The  qnesiion  «u  whether  the  indoraer  should  be  diBchaTsed.  "  The 
nile  requiring  a  presentmenl  within  a  reaionable  time  war  inUnded  for,  and  ii  B|^li- 
cable  to,  negotiable  initrumenta  niade/br  comiiKrcial  purpcti  otJf.  It  wu  not  intended 
for  casea  orsaratyihip,  or  notes  of  a  like  description,  and  the  present  one  is  evidentlj 
eidaded  from  the  rxde,  by  the  peculiar  circamntancea  attending  !l  Here  the  holder  was 
an  old  man,  not  connected  with  buaineM,  nsidinj;  at  lome  diitance  from  tliedlj.  The 
defendant  knew  these  circnm stances,  and  cannot  claim  any  peculiar  indul^nce  from 
a  consideration  of  the  facts.  As  each  case  !■  governed  in  some  degree  by  the  circam- 
stances  attending  it,  in  this  there  must  he  judgment  for  tb«  pUintiif."  But  the  belter 
doctrine  is  that  laid  down  in  Sice  v.  Cunningham,  I  Cowen,  397  ;  Perry  d.  Green,  4 
Ilairison,  BI,  where  it  was  held  that  the  general  rale  applied  to  nolea  given  for  loans. 
In  the  latter  case  it  was  also  held  that  an  indorsemeaE  for  the  maker's  accommodation 
waa  to  bo  considered  as  any  other  indorsement.  "  It  makes  no  difference  in  the  case, 
that  the  indorsement  was  in  lien  of  a  former  security  between  the  same  parties,  or  wta 
for  the  accommodation  of  the  maker,  nnlesa  the  indoner  assented  to  the  delay."  iSuiy, 
3;  Hartip  «.  Winiilow,  S  Mason,  241, 

(e)  Tilghnum.  C.  J.,  Cromwell  a.  Arrott,  1  S.  &  R.  ISO,  184.  See  JiTKinney  v. 
Crawford,  S  id.  951 ;  Ns^h  s.  Harrington,  S  Aikens,  9, 1  id.  39  ;  Eccles  d.  Ballaid,  1 
HcCord,  388,  For  the  circumstances  bearing  on  thia  qnesdon,  aa  Kgardt  present 
ment  for  acceptance,  see  tvjtra. 

{/)  Banford  v.  Micklea,  *  Johns.  194. 

ig)  Ranger  v.  Gary.  1  Het  369.  Nor  is  the  burden  removed  by  proof  that  the  note 
waa  delivered  lo  the  holder  before  dishonor,  bnt  was  not  indorsed  till  afterward.  Ibid. 
In  this  case  the  indorsement  was  not  written  till  two  years  after  tlie  transfer.  The 
jndge  charged  the  jnry,  that  the  title  was  vested  in  the  holder  at  the  time  of  delivery 
and  when  the  consideration  was  paid,  as  regards  letting  in  the  eqnitUs.    H'lld  conv-'t 
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be  considered  aa  beyond  the  period  recognized  as  a  reasonable 
time,  or  where  no  demand  has  been  made  iipon  the  maker  for  the 
purpose  of  fixing  the  liability  of  an  indorser  within  that  period, 
the  burden  is  then  shifted  upon  the  liolder,  or  the  party  seeking 
to  enforce  a  claim  by  means  of  the  rule,  to  show  such  circum- 
stances as  will  amount  to  a  legal  excuse  for  not  presenting  the 
paper  sooner.(A) 

A  note  or  bill  in  which  no  time  of  payment  is  mentioned  is 
equivalent  to  a  note  on  demand,  and  it  is  held  that  no  evidence  is 
admisEible  to  affect  the  bill  by  proof  of  a  different  i^reemeQt.(t) 

A  note  indorsed  after  maturity  is  eqaivalent  to  a  note  on 
demand,  so  far  at  least  as  regards  the  necessity  of  presentment 
to  the  maker  in  order  to  charge  the  indorser.(^")     The  demand 

(A)  Mutin  t.  Wiiulow,  S  Horon,  a4)  ;  Hendricks  d.  Jaduli,  I  Johni,  SI9 ;  Emerson 
>.  Crocker.  5  N.U.1S9. 

(i)  Finer  r.  CIU7,  17  B.  Mon.  663;  ThompwD  d.  KeiiJutn,  8  Jofane.  189;  Herrirk 
*.  ii«uni't[,  ii<.  374;  Cumell  u.  Moulton,  3  Denio,  13;  Keyeae.  FsoBterinaker,  M  C>l. 
339.  Jlrniiett.  J.,  MifhiKan  In*.  Co.  *.  Leavenwortli,  30  Vt.  11,  30;  Wbitlock  v.  Ud- 
dernnxl.  3  B.  K  C  157,  3  Dow.  and  K.  35B,  pUcing  anch  Doles  on  the  Bams  footing 
■K  Iktite  un  iluiiiHiid,  with  reference  10  ihe  stamp  act ;  Bheehy  i.  Manderille,  7  Cranch, 
.308,  »]icre  ^e  ileL-UrHtian  diil  not  slate  whan  Cbenota  wtu  pajabla,  and  the  note,  when 
utfrrtxi  in  evideiu-e,  proved  to  be  payable  at  a  definite  time, — held  a  fatal  Tariance ; 
JIuiiui  1:  I'ut^,  I  Cunn.  404,  where  tbe  declaration  waa  held  bad  for  not  averring  tlie 
note  In  lie  pajnl.!  'D  deomnil,  althongh  it  concluded  by  aTerring  "  that  the  defendant 
liiith  never  perfonnad  tbe  same,  though  often  requested  nad  demanded,"  &c;  Green  >. 
DrebilbU,  I  Greene,  In.  553,  where  Lt  waa  held  that  the  words  "on  demand"  need  not 
be  nsed  in  the  declaration,  and  that  words  of  similar  import  were  snfBdent.  In  Bank 
of  Utica  V.  Smedea,  3  Con-en,  653,  the  declaration  alleged  en  nndertaking  bj  the  de- 
fendants to  charge  the  first  indorser  of  notes  payable  on  denuuid,  and  set  forth  the  flnt 
indDrsemeDt  to  the  plaintiffs  as  having  been  made  on  a  day  certain,  the  indorsement 
and  delivery  of  the  notes  bj  the  plaintiffs  to  the  defendanta  about  six  nwntha  after, 
and  their  undertaking  at  the  latter  time.  Held  sufficient,  especially  after  verdict, 
thongh  the  declaration  did  not  aver  that  the  demand  of  payment  waa  made  within  a 
reasonable  time.    Freeman  «.  Koss,  1 5  Ga.  352, 

(j)  In  [he  following  cases,  where  It  wat  contended  in  aqpimcnt  that  no  presentment 
was  [ie::tssary,  it  waa  held  that  demand  must  be  made.  Berry  ■>.  Robinson,  9  Johns, 
lai;  Leaviu  p.  Pntnam,  1  Sandf.199;  Bishop  n.  Dexter,  3  Conn  419;  Uwight.v.  Km- 
erson,  a  N.  H.  1.59 ;  Bank  of  North  America  u.  Barricre,  I  Ycates,  360 ;  an  early  Penn- 
sylvania caae  to  the  contrary  must  be  considered  as  overraled  hy  M'Kinney  ».  Craw- 
ford, 8  S.  &  a.  351 ;  Patterson  v.  Todd,  IS  I'enn.  State,  4SG  ;  Rcfert  f.  Dgb  Condr^s, 
3  Const.  R.  69  ;  Conne  v.  Shacklefiird,  3  Nolt  &  McC.  333 ;  Alewood  d.  Uaseldon,  3 
Bailcv,  457  ;  Levy  v.  Drew,  14  Ark.  331 ;  Poole  ».  Tolleson,  I  McCord,  199 ;  Benton 
«,  Gibson,  1  Hill,  S.  Car.  56.  Bat  in  Grays.  Bell,  3  Rich.  71,  O'lVoiJJ,  J.  aaid :  "I 
am  however  prepared  to  go  mach  farther,  and  to  hold  that  the  indoreer  of  a  note  ne- 
gotiated after  dao,  is  to  be  regarded  either  «i  a  new  maker,  or  as  the  drawer  of  a  hill 
on  a  man  withont  funds ;  in  neither  of  which  cases  is  ■  demand  oF  payment  or  notka 
•t  all  necessary.    Bat  a  m^rity  of  the  conn  is  not  as  yet  prepared  to  go  sti  far." 


jvGooi^lc 


882  NOTES  AMD  BILL&  [CH.  XL 

most  be  made  withiu  a  reasonable  time ;  (Jt)  and  with  regard  to 
what  shaU  be  considered  reasonable  time,  it  is  laid  down  by  some 
authorities  that  the  same  strict  rules  are  not  to  be  applied  as 
are  required  where  a  note  haa  still  time  to  ruQ.(Z)  But  other 
authoritieB  seem  to  place  the  two  classes  of  cases  on  the  same 
footing,(in)  and  it  is  believed  with  better  reason ;  for  the  law  on 


(Jt)  Sanbora  «.  Sonibard,  S5  Hains,  409 ;  Bmncb  Bulk  b.  Qaffovf,  9  Ala.  1 93 ; 
Benton  b.  Gibion,  I  Hill,  S.  Car.  S6 ;  Van  Haesen  v.  Tan  Alityne,  S  Wend.  79 ; 
Biahop  D.  Dexur,  s  Codq.  419. 

(J)  D'mean,  J.,  H'Kinnej  d.  CrawfoTrl,  B  S.  &  B.  391  ;  Halt  b.  Bmith,  I  Bar,  >30 ; 
Chadwick  o.  JefFbn,  1  Rich.  397  ;  Gray  n.  Bell,  a  Ricti.  67,  3  id.  71.  Id  Rugelj  >. 
Davidson,  4  Const.  R.  33,  GantI,  J.  mid :  "  Sul  when  a.  note  it  indorsed  after  ii  ik  du«, 
the  tranwction  assnmel  a  different  aipect.  It  is  no  longer  a  cme  wicliin  the  cosHini 
and  nsof^  of  trade ;  the  expectation  of  pnnctnalilT  of  payment  IVooi  the  drawer  hat 
vanished,  and  the  holder,  in  ordinarr  treniactions  of  thii  kind,  look<  rather  to  the  p«i^ 
•on  with  whom  be  bu  contracted  than  to  the  drnwer,  for  indemnit/." 

(n)  In  Dehen  v.  Htniot,  I  Show.  163,  all  the  merchanla  agreed  "thai  a  (nil  nego- 
tiated aAorthedair  ofpaTnieat  wiu  like  a  bill  payable  at  tight."  B7  a  itatale  in  Hat- 
lachuletta,  sixty  days  from  the  date  of  a  note  is  declared  to  be  the  period  of  reaionahle 
dme  within  which  demand  is  to  be  made  opon  tho  pramiBor,  in  order  to  charge  an 
indoreer ;  and  in  Rico  n.  Weaaon,  1 1  Met.  400,  where  the  indonement  was  made  mora 
than  aixtj  days  from  the  daie,  the  conn  expressed  an  opinion  to  the  effect  that  the  - 
■ame  Ieng;th  of  time  was  still  to  be  considered  as  reasonable.  They  alio  decided  that 
the  defendant  whs  not  liable,  becanse  the  bolder,  having  demanded  payment  earlier 
than  he  was  obliged  to,  neglected  to  giro  the  indorser  notice,  althonch  a  snbaeqaent 
demand  was  made  within  a  rensonable  time,  and  notice  of  the  laat  domnnd  was  duly 
given.  In  Bishop  d.  Dexter,  2  Conn.  419,  GoiJd  and  Hotarr,  JJ.  expressly  say  that 
thei*  is  no  difTcrence  between  the  mlaa  applicable  to  each  class.  80  Cailitr,  J.,  Konnon 
B.  M'Rea.  7  Fort.  Ala.  179  ;  Adama  v.  Torbcrt,  6  Ala.  865  ;  Branch  Bank  v.  GatFney, 
9id.l$3.  See  Ec(>:rt  o.Dos  CoQdres,3  Conat  R.69;  Conrse  n.  Sbacbleford.  9  NoU& 
McC.  983  ;  Poole  r.  ToUeson,  1  McCord,  199,  where  Richardaim,  J  snid ;  "  If  it  be 
asked  when  notice  ia  to  he  glTcn,  I  can  only  answer  that,  in  my  individual  jad^ent, 
immcdiute  notice  is  as  moch  required  in  audi  a  case  as  in  any  other.  Not  only  aim- 
pliclty  and  uniformity  reqaire  that  tho  same  rule  should  prevail,  but  there  is  [be  aame 
force  of  reason  and  neceaai^  in  the  one  case  as  the  other,  wheihor  we  ai^o  from 
the  letter,  the  ailowed  import  of  the  contract,  or  from  the  conseqncncea  which  may 
follow."    ThesB  same  reasona  would  appear  to  apply  all  the  more  atrongly  to  pro- 


There  are  two  early  cases  in  Termont,  where  an  opinion  ia  expressed,  that  at  least 
M  much  atrictneas.  if  not  more,  is  necessary  in  the  case  of  an  indotscment  after  matu- 
rity as  in  any  other.  Thas,  in  Nash  b.  Harrington,  3  Aikens,  9,  a  note  on  demand 
was  indorsed  eight  months  from  date,  and  was  trualed  as  overdue.  The  holder  neg- 
lected presentment  till  the  seventh  day  after  the  indorsement  to  him,  and  it  was  held 
that  the  indorser  was  discharged.  HiUchinton,  J.  said  :  "  Under  these  drcum stances, 
the  demand  shonld  have  been  made  in  a  day  or  two  at  rnribest"  The  same  judge 
said,  in  Aldis  v.  Johnaon,  1  Tt.  136,  140:  "If  the  indorsement  be  mode  aitcr  th« 
note  falls  dao,  the  demand  of  payment  muat  be  made  as  If  the  note  fbll  due  the  day  of 
the  indorsement." 
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the  subject  of  reasonableneBB  of  time  vould  ssem  to  be  of  itself 
safficieutly  difficult,  without  burdeuiug  it  with  unnecessary  dis- 
tinctions and  uncertainties,  which  can  only  serve  to  render  it 
more  difficult  and  obscure. (r) 

A  bill  payable  at  or  after  sight  must,  as  has  been  seen,  be  pre- 
sented for  acceptance  within  a  reasonable  time,(o)  and  also,  if 
accepted,  at  maturity  for  payment  ;(p)  and  a  note  so  payable 
must  likewise  be  presented  for  payment  within  such  time,  before 
the  maker's  liability  can  accrue.(9) 

(n)  The  lendeiicr  (o  creaco  eonfiiiioQ  bj  introdnring  distinetions  on  thii  jwint  mkj 
well  bo  illoatnUed  hj  the  deciaiona  in  South  Carolina,  which  aro  almost  as  numeroaa 
aa  thoao  of  all  the  other  Slatea  together,  and  many  of  them  cannot  be  reconciled  one 
with  another.  It  hM  been  held  in  that  State,  that  the  qnostion  of  niaionnbknesa  of 
time,  in  caaeof  notea  indoraed  afier  matniitj,  ia  one  which  the  jnr}r  are  to  decide;  Hall 
V.  Smith,  1  Bay.  330 ;  Ecclea  b.  Ballard,  a  McCord,  388 ;  Benton  n.  Gibson,  t  Hill,  8. 
Car,  f,6  ;  Brock  d.  Thompson,  I  Bailer,  323  ;  Chadwick  n.  Jcffcra,  t  Jlich.  397  ;  Gra> 
*.  Bell,  2  id.  6T,  3  id.  Tl.  In  Gray  s.  Bell,  a  Rich.  67,  lla^lir,  J.  anid,  in  speaking  of 
the  diligence  in  respect  to  demand  and  notice  where  Cho  note  ia  indorsed  after  it  ie  dae : 
"  This  diligence  dooa  not  admit  of  anch  exact  dctlnition  as  alvraya  to  be  a  qncstion  of 
law,  but  most,  as  ii  would  accm  from  oor  dccuioiu,  be  left,  nnder  all  the  drcamsiancei 
of  the  coao.  to  the  dociaion  of  a  jary.  The  kind  of  diligence  that  ahoald  he  oheened 
and  piiraned  by  an  indonoa,  in  nwpeet  to  the  collcctioii  of  a  note  indoned  before 
dae,  is  well  aetlled  by  certain  and  acknowledged  rules,  and  la  anch  as  always  to 
mate  it  a  qaestion  of  law  for  the  court."  It  ia  diScnIt  to  lee  any  good  KBtoa  fi>r 
SDch  a  distinction  as  this.  In  Brock  v,  Thompson,  1  Bailey,  3SS,  it  woa  hold  that 
parol  evidence  of  a  alipulation  by  the  indorser,  at  the  titne  of  the  transfer,  that  the 
maker  should  be  indulged  as  to  time  by  the  holder,  is  admissible  to  ahow  the  de- 
gree of  diligence  lo  which  the  holder  was  bound.  In  Ihii  case  the  agroemcnt  was  diat 
the  maker  should  not  be  called  on  for  one  half  the  amount  of  the  note  till  the  next  win- 
ter, and  for  the  other  half  till  the  apring  following.  A  demand  was  made  in  Novem- 
ber, a  second  during  the  winter,  and  a  third  on  March  1st.  No  notice  appears  to  hare 
been  given,  except  of  the  last  demand.  Held  EufEcioni  evidence  of  due  diligence  to  go 
to  a  Jury,  and  a  verdict  for  the  plaintifTs  was  auatnined.  In  Benton  d.  Gibson,  1  Hill, 
B.  Car.  i6;  Chadwick  s  Jeffers,  1  Rich.  397  ;  Gmy  d.  Bell,  3  id.  71,  9  id.  67,  it  waa 
held  that  aervicB  of  a  writ  on  the  maker  was  sufficient,  if  known  ro  the  indorser  at  the 
beginnin;;  of  the  suit  or  immediately  after;  and  in  Gray  r.  Bell,  3  Rich.  71,  3  id.  67, 
where  th(i  maker  and  indorser  were  ancd  by  separate  writs  served  Bimultaneonsly,  it 
was  held  that  the  mere  fact  that  the  anits  were  commenced  at  the  same  time  was  safil- 
cient  to  carry  with  it  a  prcanmption  of  knowledge  on  the  part  of  the  indoraer,  and  to 
justify  a  verdict  of  the  jory  in  fovor  of  the  holder.  In  Chadirick  n.  Jelfers,  1  Rich. 
397,  Frott,  J.  said  that  the  duty  of  the  holder  in  respect  to  demand  and  notice  "  is  lim- 
ited to  the  use  of  such  diligence,  according  to  the  drcnmstances  of  the  case,  that  the  in- 
dorser sntlbr  no  injury  through  his  remiasussa  or  neglect."  And  dually,  aa  has  already 
been  stated,  in  Gray  o.  Bell,  3  Rich.  71,  mpra,  p.  SSI,  note  j,  O'NeaO,  J.  toid,  thai 
in  hia  opinion  no  preaantment  at  all  M  ttw  nuJcor  waa  oeoeiMuy. 

{«]  S'l/mi,  p.  338,  note& 

(p)  See  mpra,  p.  37S. 

tot  See  tiqira,  d.  376. 
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A  note  '*  on  damaad  B.t  sight "  is  the  B&me  as  if  payable  at 
Bi^ht.(r} 

If  a  note  or  bill  be  payable  on  time,  vhether  that  time  begins 
to  ruD  from  the  date,  or  from  eight  or  demand,  the  question 
sometimes  arises  as  to  how  the  time  is  to  be  computed.  The 
word  "  montli "  means  in  the  law  merchant  a  calendar  month, 
and  has  always  been  so  interpreted  in  relation  to  notes  and 
bills,  (f) 

A  note  or  bill  is  nsuall;  payable  at  a  certain  number  of  days 
"  after  "  sight,  demand,  or  date,  and  this  word  certainly  excludes 
the  day  of  the  presentment ;  (()  or,  in  the  case  of  a  bill  presented 
on  one  day,  but  accepted  on  another,  the  day  of  acceptanGe,(u) 


(r)  Dixon  v.  SntuW,  1  Cramp,  M.  k  R.  307. 

(<)  Leffingwell  d.  White,  1  Johni.  Cas.  99 ;  ThoniM  b.  Sboemaker,  6  Watu  &  8- 
179  1  Wagner  f.  Kenner,  3  Rob.  La.  ISO  ;  HcMnrchej  v.  RobinioD,  10  Ohio,  496.  Soi 
Cock«ll  0.  Qnj,  S  Brad.  &  B.  ise ;  Jollj  d.  Yoang,  1  Eap.  186. 

(()  In  Coleman  e.  Sajer,  I  Bsmard.  303,  an  action  againit  the  indaraer  of  ft  bill 
payable  at  six  da;  ■  after  li^t,  "  the  Chief  Jn«tii%  laid  that  the  day  of  sight  u  to  b« 
taken  excltisire,  for  the  law  will  not  allow  of  fractions  in  a  da;."  la  Bellasia  v.  Hea- 
ter, 1  Ld.  Raym.  2B0,  the  plaintiGT  declared  npon  a  bill  payable  at  ten  dayi  after  light, 
Men  and  accepted  May  Sth.  The  teue  wai  dated  May  19th.  The  defendant  prayed 
that  the  writ  might  abate,  and  the  plainti&'  demarred.  The  defeodant  conieaded  thai 
the  day  abonld  be  excluded,  "  became  it  is  alirayi  lo  andentood  among  mercbani*." 
The  court  were  of  opinion  that  the  caatom  ahoald  hare  been  pleaded  specially.  Poie- 
dl  and  Neeili,  JJ.  decided  that  the  day  shonid  be  included,  but  Tnbi,  C.  J.  held  that  il 
ihontd  be  exclnded.  "  1.  Becanse  the  bill  may  be  seen  the  laat  miaateof  the  day,  and 
that  may  be  intended  ai  reasonable  aa  that  it  wia  seen  the  Hrat  minate ;  3.  the  party 
may  hare  the  whole  da;  to  Tie*  the  bill,  aad  that  is  allowed  him  by  the  law; 
S.  becanse  the  contrary  construction  soems  ahsardi  for  then,  if  a  bill  be  payable 
one  day  after  eight,  it  must  be  paid  the  same  day  that  it  is  seen,  which  is  not  the 
da;  after  the  sight,  as  the  bill  requires."  In  Lester  v.  Garland,  13  Vea.  34S,  Sir  Wn 
Orant,  M.  R.  said :  "  It  is  noir  settled  that  the  day  npon  which  a  bill  is  presented  is 
lo  be  ejcduded,  though  it  had  been  ruled  otherwine  by  threo  judges  of  the  Court  of 
Common  Pleas  against  the  opinion  of  Treby,  C.  J,"  See  Blanchard  v.  Billiard.  11 
Maaa.  65,  where  it  is  said  that  the  uEiagc  of  hanks  in  Massachusetts  had  formerly  been 
to  include  the  day  of  date  ;  Woodbridgu  u,  Brit^ham,  I!  id.  403,  13  id.  55S  ;  Picsbrej 
■.Williams,  IS  id.  193,  by  Jachan,  J.,  who  sniil,  "  bcrange  otherwise  a  note  payable  in 
one  day  would  be  the  same  ai  a  note  pavnble  on  demand." 

(u)  Mitchell  i>.  DoGrand,  1  Mason,  1 76.  Ston/,  J. :  "A  bill  payable  in  so  many  days 
after  sight,  means  after  so  many  days'  Icf^al  sight.  Now  it  is  not  merely  the  fact  of 
having  seen  the  bill,  or  known  of  its  existence,  (hat  ronstilatea  a  presentment  to  the 
drawee  in  legal  contemplatiDn.  It  must  be  presented  to  him  for  acceptance,  and  the 
time  01  the  bill  begins  to  run,  not  fram  ^e  mere  presentment,  but  from  the  pre- 
•entment  and  acceptance."  "The  doctrine  of  relation  cannot  apply  to  cMnof 
Alt  uuun." 
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demand,  or  date,(v)  and  iaclades  the  day  on  which  the  note  is 
mature.  (u>) 

If  it  be  payable  at  Bight,(x)  or  after  any  particular  event,  the 
rule  is  the  same.  The  same  construction  is  put  upon  the  words 
"  in,"(y)  "  from,"(2)  "  from  date,"  and  "  from  the  day  of  the 
date,"  and  they  are  held  to  be  8ynonymou8.(o) 

A  question  lias  arisen  witii  reference  to  notes  payable  on  de- 
mand, as  to  whether  the  Statute  of  Limitations  is  to  be  construed 
as  excluding  the  date,  or  including  it,  and  the  authorities  on  tiiis 
point  are  conflicting.(d) 


(r)  Fisher  v.  Slate  Bank,  T  Blarkf.  BIO ;  Taylor  v.  Jicoby,  9  Fenn.  Sute,  495, 
Barlow  V.  Plantcn'  Bank,  7  How.  Miw.  129;  Hearr  d.  JoiMa,  8  H«M.493;  HomM 
V.  Smyth,  IG  Maine,  IBl ;  Ammidown  v.  Woodman,  31  id.  S80;  Atotj  r.  Stewart,  9 
Conn.  69,  where  the  note  was  not  noj^tiable. 

(u)  Btple;  e.  Greenleaf,  2  Vt.  1S9,  132.  It  it,  in  tkct,  alwayi  so  computed.  ThiM 
in  Haj  n.  Cooper,  Fortoa.  37S,  the  defendant  'pleaded  a  tender  on  Ang.  lat  of  a  note 
dated  Jnlj  31st,  payable  in  ten  deya,  and  it  waa  hald  to  be  a  day  too  lale.  In  Cram. 
Ungton  V.  Erana,  3  Vent.  307,  a  bill  drawn  Not.  10th,  at  twenly-8T«  days  rrom  date, 
wa*  preaented  Dec.  5,  and  it  wai  alleged  for  error  that "  there  were,  ai  appean  by  the 
bill  of  exchange,  twenty-five  dayi  giren  for  the  payment  of  it  after  the  date  of  the  bill; 
whereoB  heie  the  rcqneet  and  refaaai  is  npon  the  twenty-flfth  day  after  the  dale.  Snl  noa 
alloealar,  for,  ai  the  bill  is  set  forth,  it  is  to  pay  the  money  ad  viginii  tt  qalaque  diet  poM 
daban,  and  thia  can't  be  If  not  paid  at  the  Sre-and-twenlieth  day."  In  Hartford  Bank 
e.  Barry,  17  Maaa.  9t,  where  a  noI«  dated  Hay  lOtl),  at  four  montha  with  grace,  was 
demanded  Sept.  Ud,  a  point  reserred  at  the  trial  at  Nisi  Prins,  that  the  demand  was 
a  day  too  early,  was  abandoned  by  the  connael  for  the  defendant 

(i)  This  would  seem  to  depend  upon  the  qneltion  whether  days  of  grace  are  al- 
lowed on  bills  at  tight.  If  they  are,  the  date  would  be  exclnded  ;  otherwise  the  bill 
woald  become,  it  is  conceifed,  payable  immediately.  See  this  sabject  treated  of  infra, 
p|>-  404-406. 

(,«)  Henry  e.  Jones,  B  Mass.  453,  where  the  conrt  said  :  "  In  the  case  at  bar,  the  note 
was  made  payable  in  sixty  days,  withoot  adding,  a«  is  costonmry,  from  the  date.  Bntthe 
intention  is  apparent,  and  the  conrt  will  supply  the  omiBsion.  The  meaning  mnit  be 
the  same  ta  in  sixty  days  Irxim  the  dale,  otherwim  a  note  payable  in  one  day  wnald  be 
payable  immediately,  which  wonld  be  an  absnrdity,"  LcaTitt  n.  Simee,  3  N.  H.  14  ; 
Blake  r.  Crowninshield,  9  id.  304.  See  the  remarks  of  Bmaird,  J.,  cited  infra,  note  t, 
Tba  date  was  exclnded  in  case  or  a  note  payable  in  nine  months  withont  grace,  in  Rill 
V.  Norrell,  3  McLean,  983. 

(i)  Henry  v.  Jones,  B  Mass.  4S3  ;  Avery  c.  Stewart,  9  Conn.  69,  In  Ammidown 
«.  Woodman,  31  Munc,  580,  Bowarrl.J.  said;  "If  there  be  several  notes  of  the  same 
date,  some  payable  in  six  months,  some  in  six  months  from  date,  and  some  in  six 
months  after  dale,  they  all  hare  the  same  pay-day.  In  all  of  them  the  day  of  the  date 
ia  excluded." 

(a)  Henry  v.  Jones,  B  Hasa.  453.  "  Where  a  note  is  payable  in  a  certain  nnmber  of 
■lays  from  the  dale,  or  from  the  day  of  the  date,  the  day  of  the  date  is  to  be  exdnded-" 
So  Gibaon,  C.  J.,  Taylor  e.  Jacoby,  3  Penn.  State,  4SS. 

(b)  In  PreabieT  v.  WilUaou,  IS  Mass.  193,  the  note  wa*  dated  Feb.  16th,  1810.   Ub 
Vol.  I.— Z 
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If  a  Dote  or  bill  has  no  date,  or  a  void  or  impossible  one,  the 
time  must  be  computed  from  the  day  on  which  it  was  delivered 
or  issued  ;  (c)  because  tliere  would  seem  to  be  "  no  other  certain 
indicium  of  tiie  time  of  its  taking  eSect."(f^)  Where  no  date  or 
delivery  is  shown,  the  date  is  to  be  considered,  it  would  seem,  as 


Not.  Ist,  leil,  >  pcymeot  had  been  insde  and  iudoned  npoa  the  nolo.  Th«  actioD 
wu  commenced  Nor.  lit,  ISI7.  Jadaon,  3.  said  :  "Bj  the  Slntnte  of  Limitations  it 
waa  intended  that  the  pUintiR'  ahonld  have  lii  fall  jean,  and  no  more,  within  which 
to  bring  fail  action.  In  thii  caw  he  might  have  brought  his  action  on  the  lit  of  No- 
Teiabcr.  ISll.aa  opon  a  new  promiM  then  made,  aapposing  that  the  action  hud  been 
prcvioDslj  barred  hj  the  statute  ;  and  if  ho  ma^  also  commence  It  on  tho  lac  daj  of 
November,  IS17,  ic  ironld  make  io<en  flrat  daja  of  Hovember  in  the  six  jcsra  pre- 
scribed b;  (he  gtatate.  In  the  conslrnction  of  a  pramiBBory  note,  payable  in  a  cortaiQ 
namber  of  dnji.  the  duj  of  [he  data  la  exdndod  j  becaoae,  othervLse,  a  note  pajable  m 
one  day  would  be  the  same  aa  a  note  payable  on  demand,  and  thia  la  the  reaaon  giren 
in  tho  c*M  of  Henrj  e.  Jonea,"  S  Mass.  4^3,  iupra,  note  y. 

The  eoDlraij  waa  held  in  Cornell  v.  Monlion,  S  Denio,  1 3,  where  Bmaim,  C.  J. 
•ud  :  "  Onr  caaea  all  go  to  escablioh  one  nuifbrm  ral«,  whether  the  qncation  ariics  apon 
the  practice  of  the  coart,  or  the  coDelraction  of  a  statute,  and  the  rale  is  to  ezclnde  the 
first  day  from  the  computation." 

(c)  In  De  la  Coartier  v.  Bellamy,  S  Sbow.  43i,  "  the  fkcl  wu  alleged  to  be,  ibat  a 
party  drew  ench  a  bill  auch  a  daj,  and  the  same  waa  afterwards  presented  lo,  and  ac- 
cepted by,  the  defendant.  An  exception  was  taken,  that  the  date  of  tho  bill  waa  Dot 
aetfaRji.and  the  court  held  it  waa  well  enongh,  and  they  would  intend  it  dated  althe  liiae 
of  drawing  it."  In  Hagao  ■-  Fieach,  3  Boa.  &P.  ITS,  the  flratcoantin  the  declaration 
atatcd  that  the  defendant,  on  tho  ISthday  of  September,  1800,  drew  a  bill  of  exchange 
bearing  date  the  day  and  year  aforesaid,  payable  two  nionlhi  after  date.  The  second 
'  connt  slated  that  afterwards,  lo  wit,  on  tho  day  and  year  aibi^said,  the  de&ndant  diew 
a  certain  other  bill  of  exchange,  payable  two  montha  after  date.  No  express  date  waa 
mentioned  in  cither  count,  bat  they  were  both  held  to  be  good.  In  Giles  v.  Bonme,  e 
Manic  &  8.  73,  i  Chitly,  300,  the  plaintiff  declared,  that  "on  Febnuuy  SSd,  1816,  A 
made  his  bill  of  exchange,  and  thereby  required  the  defendant,  four  montha  after  data. 
to  pay  at  Meaara.  V.  &,  Co."  &c.  On  demurrer  because  no  date  was  asaigncd  to  the 
IhU,  it  wag  held  that  the  declaration  waa  good,  fiir  It  might  "be  Intended  iliat  the  date 
of  the  Uit  waa  the  day  on  whiuh  it  was  allied  to  hare  been  made."  A  dislinctioa 
attempted  to  be  taken  between  Eagne  v.  French, 3  Boa  IP.  173,  and  this  case,  that 
the  former  came  before  tlie  court  on  a  writ  of  error,  and  the  latter  on  demamr,  waa 
overruled.  In  Mechanics'  Bank  v.  Schoyler,  7  Cowen,  337,  note  a,  SulheHand,  J.  said  : 
"  Where  ihey  (a  note  or  bill)  hare  no  dote,  the  time,  if  neceaaary,  may  be  inqoited 
into,  and  will  be  compaled  from  the  day  they  were  iaaned."  Where  an  award  haa  no 
date,  the  time  must  be  computed  from  tho  delivery.  Armicc  v.  Breame,  9  Ld.  Raym. 
1076.  So  where  a  deed  has  no  date,  or  an  impossible  or  void  one.  Com,  Dig.  Fait, 
IB.  3} ;  Styles  e  Waidk,  4  B.  &  C  Boa.  So  in  a  lease ;  Bae.  Abr.  Leases,  (E)  t. 
Role  !,  1 J  and  in  a  bond ;  Goddard's  case,  S  Rep,  6. 

{d)  Bae.  Abr.  Incases,  (E)  S,  Rule  S,  I.  This  was  said  with  rehrence  to  leaan,  but 
there  seems  to  be  no  good  reason  why  it  should  not  apply  to  notes.  The  lane:uage 
sometimes  used  is,  that  a  note  without  a  date  lakea  cdlect  from  the  time  if  its  mahtij 
bat  this,  it  would  seem,  ia  inaecarate. 
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th&t  time  Then  Uie  aote  or  bill  can  first  be  proved  to  have  « 
legal  exiEteace.(e) 

We  have  seeo  that,  although  a  note  does  not  take  effect  until 
deliTei7,(/)  and  is  said  to  be  ooDsidered  as  made  on  the  day  it  if 
delivered, (^)  yet  this  must  be  so  only  as  r^ards  the  title  or 
the  validity  of  tJio  contract ;  but  in  respect  to  tlie  question  of 
computation  of  time,(A}  the  note  takes  eff^t  from  its  date,  by 
relation  in  case  it  is  ante-dated,  and  prospectively  where  it  is 
post-dated,  (t)    Oue  reason  of  this  is,  tliat  it  would  otlierwiee  be 

(<)  Tboa,  in  Habicr  v.  Le  BUne,  la  L*.  Ann.  S07,  th«  on  turned  npon  the  point 
whetber  n  dm^  vu  accepted  prior  lo,  or  lobBequcDt  to,  cert&ln  Judgments.  Buchanm, 
3.  Mid  :  "  The  draft  parporu  to  be  dated  November  30lh,  IS49,  bat  being  a  writing 
KNU  lemg  privt,  it  hu,  per  M,  no  date  at  against  third  perwni.  The  aeeeptaoca  of  the 
draft  bean  no  date,  and  for  the  determinatioQ  of  the  anliqaitj  <^  ibe  clum  of  plain- 
tiff', a»  compared  with  the  contraeti  and  jadgmenis  which  she  aeeks  to  onnai,  the  onlj 
date  which  c&n  be  wiigoed  to  that  clnim  i>  the  data  of  the  protest,  lo  wit,  NoTembw 
4tli,  IBSOj  Ibrno  other  proof  bai  been  addncedof  (he  exiiteDce  of  the  draft,  or  of  any 
other  le^  considemtioti  for  the  tame,  at  a  pteTiodi  date  to  that  protest."  Chitt;  (p.  370, 
IDth  ed,,  London)  Eaja  :  "In  general,  the  date  of  a  bill  or  note  ihonld  be  stated,  and 
if  thero  be  no  data,  then  the  da;  it  was  raade  ;  and  if  that  cannot  be  aicerlsined,  then 
the  firit  daj  it  can  be  proved  to  hsre  existed."  QuiEre,  whether  a  note  whct«  no  dnle 
or  delivery  can  be  ascertained  alight  not  in  aome  catei  be  conaidered  aa  payable  oi 
demand  1 

(/)  Sapra,^.  48,  e(Hf. 

[g)  In  Lansing  r.  Qainc,  1  Johns.  300,  Kttit,  C.  J,  said  :  "  The  dale  of  the  note* 
then  becomes  immaterial,  as  they  were  ralid  only  fit)ni  ibe  titne  of  their  delivery;  and 
nalCM  the  contrary  be  sliown,  the  presnmption  will  be  that  they  were  then  actually  drawn, 
and  were  antedated  by  mistake  or  design.  If  they  bad  been  previously  drawn,  tboy 
had  no  force  while  in  the  poisetsion.  and  nndor  the  control,  of  the  maker.  To  all  l^al 
purposes,  the  notes  are  to  be  considered  as  made  or  dnwn  when  they  were  delivered." 
Bnt  this  inngaage,  which  is  rather  too  broad,  vrai  need, with  respect  to  the  question 
whether  a  partnership  note,  dated  bcfoi«  dissolntioo,  bnt  not  issaod  till  afterwards  by 
one  of  the  partners,. bonnd  the  olhera,  and  it  was  held  that  it  did  not. 

{A )  In  Brewster  v.  McCardel,  S  Wend.  478,  SuiherUind,  J,  said :  "  The  date  of  ■ 
note  is  in  no  respect  material,  except  for  the  purpose  of  determining  when  it  is  pay- 
able." 

(t)  The  time  from  which  the  Statute  of  Limitations  begins  to  ran  on  a  note  is  reck- 
jned  bma  the  date,  not  from  the  delivery.  Bnmpass  s.  Timma,  3  Sneed,  459.  So  on 
u  acceptance.  Montogne  r.  FErlcins,  C.  B.  iaS3,  S3  Eng.  L,  &  Eq.  916.  In  Style* 
0.  Wardle,  4  B.  &  C.  908,  Ba^,  3.  said ;  "  When  there  is  no  date,  or  an  Impoesible 
date,  that  word  mast  mean  delivery.  Bnt  where  there  Is  a  aenuble  data,  that  word  in 
other  parts  of  the  deed  means  the  day  of  date,  and  not  of  the  delivery  ....  The  qaes- 
lioD  here  is.  What,  In  Ihia  covenant,  is  the  meaning  of  t^tua  t  I  consider  that  a  party 
<xecnting  a  deed  agrees  that  the  day  therein  mentioned  shall  bo  the  date  for  the  pur 
poses  nf  computation.  It  wonld  be  very  dangeroni  to  allow  a  diSbrant  conatmclion  of 
the  word  dale;  for  then,  if  a  lease  were  executed  on  March  30th,  to  bold  from  the  dale, 
Ih  It  being  the  SSlh,  and  the  tenant  were  to  enter  and  hold  at  if  IVom  that  day,  yel.Uter 
lb  expiralioa  of  tha  lease,  bo  might  defeat  an  ejectment  on  tbe  ground  that  the  leiM 
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difficult  to  know  when  the  note  was  due,  and  much  ii^coQTen- 
ioiicc  would  ariBB  and  great  risfe  be  incurred  from  an  uncer- 
tainty as  to  the  proper  time  of  making  the  demand.  It  would 
seem  that  a  maker  would  be  estopped  from  setting  up  in  defence, 
that  a  demand,  though  made  at  a  proper  time  from  the  date, 
was  not  made  at  maturity,  reckoning  from  delivery,  the  ovidence 
of  which  would  in  many  cases  be  uncertain  ;  {j)  and  it  cannot 
bo  supposed  that  any  such  defence  would  be  open  to  an  iudorser 
or  any  other  party.  We  should  not  even  admit  that  the  holder 
might  have  his  option  as  to  which  period  of  time  he  would  use 
in  reckoning  the  date  of  maturity,  for  it  ia  obvious  that  the 
,  former  mode  is  far  preferable,  as  tending  to  create  greater  uni- 
formity aud  certainty  in  tlie  law  on  this  point.(A:)  It  may  here 
be  remarked,  that  it  is  immaterifd  on  what  part  of  the  note  the 
date  is  written.(/) 

Tlie  New  Style,  or  mode  of  reckoning  the  year  according  to 
the  Gregorian  Calendar,  is  used  everywhere  except  in  Russia  and 
those  countries  in  which  the  Greek  Church  is  the  established 
religion,  and  these  still  adhere  to  the  Old  Style,  following  tho 
Julian  Oalendar.(m)  In  order  to  convert  tlie  Old  Style  to  tho 
New,  it  is  now  necessary  to  insert  twelve  days.  Thus,  if  a  bill  is 
drawn  in  Russia,  January  1st,  1861,  the  date  would  correspond 
with  January  13th  in  this  country.(n) 


wu  executed  on  a  daj  sabseqaent  to  the  SStb  of  Htrch,  sod  that  he  did  not  hold  from 
that  dny."    In  Powell  v.  Watera,  S  Cowen,  669,  6S7,  Jona,  Ch.  laid  ;  "  A  doIB  hai  no 

Uading  force,  or  I^al  inceptioii,  nor  coaetftntd  anj  contract,  nniil  delivered  and  in  tbe 
hands  of  a  boaajida  bolder.  It  acqairea  the  fbnn  of  a  contract  from  the  delirerj,  anil 
not,  ab  initio,  from  the  execution  of  it.  But  when  delirered  it  takes  effect  from  ita  date, 
and  for  all  anbgtaDtial  purposei  becomes  a  binding  contract  upon  the  maker  ab  iailio." 

(j]  He  certainly  wonld  be.  where  a  holder  for  valne  received  the  note  in  iftnorsnce 
of  the  faclR.  Thna,  ia  Hmlon  f.  Young,  33  Mune,  85,  a  note  dated  January  I4th, 
1S47,  p&jable  in  two  Tears,  was  sned  October  8th,  1843.  The  maker  offered  to  prove 
that  the  note  was  made  in  1848,  that  the  date  IS4T  waa  a  mistake,  and  eonaequentlj 
that  the  suit  wai  prematnre.  The  holder  bought  the  not«  before  maturity,  unaware  of 
the  miateke.    Held,  that  the  evidence  waa  inadmisaible. 

(k)  See  the  remarks  of  Bayle^,  J.,  cited  tupra,  note  i. 

[1]  She  ppard  v.  Oraves,  14  How.  SOS,  where  it  waa  written  at  the  foot,  opposite  the 

(m)  SeeEncyelopKdiaBritaBniea,  Yol.Tni.  pp.TB-TB,  tit.  CaUndar. 

(n)  Gret-ory  directed  that  October  4th,  ISS3,  ahonld  be  followed  by  the  tSth.  Tbe 
year  1600  being  a  leap-year,  both  aceotding  to  the  Gregorian  and  Julian  Calendar,  no 
farther  change  accan«d  until  ITOO,  which  being  a  common  year  by  the  Gregorian  i  id 
a  leap-year  by  the  Julian,  the  dilfotencs  betnven  ttw  New  and  Old  B^le  bectuie  gittM 
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In  the  case  of  bills  drava  ia  a  country  uBing  one  style,  and 
payable  in  a  country  using  another  style,  if  a  bill  \b  payable  at  a 
fixed  period,  the  style  of  the  country  where  it  is  payable  governs 
the  time  of  maturity.  Thus,  if  a  bill  is  drawn  in  London,  dated 
January  18th,  1861,  which  is  January  1st,  1861,  according  to 
the  Old  Style,  on  St.  Petersburg,  payable  at  one  month  after  date, 
it  will,  if  accepted  generally,  be  payable  on  February  4th.  And 
conversely,  a  bill  drawn  in  St.  Petersburg  on  London,  dated  Jan- 
uary Ist,  will  under  like  circumstances  I>e  payable  on  February 
16th.(o)  If  a  bill  is  payable  after  sight,  or  on  or  after  demand, 
the  computation  is  unaffected  by  any  diversity  of  style. 

Usance  sometimes  comes  into  the  calculation  of  the  time,  if 
the  bill  be  drawn  on  a  country  in  Continental  Europe.  This 
means  the  time  which  is  fixed  by  the  usage  of  the  countries 
between  which  the  bill  is  drawn  for  its  payment ;  {p)  a  bill  being 
drawn  at  so  maay  usances  instead  of  so  many  days. 

Wo  doubt  whether  usage  has  determined  any  usances  between 
this  country  and  the  countries  of  Europe,  our  bills  being,  usually 
at  least,  drawn  at  a  certain  number  of  days  or  mouths  instead 
of  usances,  and  this  practice  is  said  now  to  be  taking  the  place 
of  drawing  at  usance  in  &<urope.(9)  Usances  are  calculated 
exclusive  of  the  day  of  the  date,  and  days  of  grace  are  allowed 
on  bills  so  drawn.(r)  A  half-usance  is  always  fifteen  days  when 
usance  is  a  month,  notwithstanding  the  unequal  length  of  the 
montli8.(<)  Mr.  Ohitty  {t)  gives  a  full  list  of  those  which  exist 
between  Eugland  and  the  countries  on  the  Continent,  and  we 
liave  placed  them  in  our  note.(u} 


bj  on«.    A  like  IncRase,  for  a  aimilsr  reuon,  todc  place  In  the  jwur  ISOO,  w  that  bow 
Ihe  Old  Style  ii  twelve  daji  in  advuice  of  the  New. 

(d)  That  ii,  adding  tbo  dajs  of  grace.     Story  on  Billi,  t  331 ;  Cbitty,  10th  «d., 
Ltmdon,  2i3. 

(p)  Chitty  on  Bitli,  lOth  ed.,  London,  3M  ;  Story  on  Billi.  f  K. 

(j)  Chiltjt  on  BilU,  lOth  ed,  London,  3U. 

(r)  Chit?  on  Billi,  IDth  ed.,  London,  39* ;  Stoiy  on  Billi,  \  333. 

(()  BylM  on  Bills,  leo ;  Marias,  93. 

(t)  Chittyon  BilU,  10th  ed., London,  9SG'!S7i  Stoiy  on  Bilk,  )  333,  noW  S 

(s)  Between  London  and 
Aleppo,  I  month  after  date  (loinetiniea  ao-  Aatmrp,  1  month  ■ftar  date. 

connted  treble  ocBnce).  Bahla,  none. 

Altonti,  1  month  after  date.  Barcelona,  60  d*j(  after  date. 

Auerii^  Nortli,  60  days.  Berlin,        14    "       "     tight 

Amatcrdam,  1  month  after  date.  Bilboft,  i  monthi  after  date. 
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Another  drcumstaDce  to  be  taken  into  consideration  in  aacer* 
tuuing  the  time  at  vhich  a  note  or  bill  is  to  be  paid,  is,  that  in 
most  cases  the  note  or  bill  is  not  mature  at  the  precise  time 
mentioued  ia  it,  hut  three  days  after.    This  allowance  is  usuall; 


Bordcaax,  SO  days  after  data- 
BnlNuit,  1  moolb      "       " 
Brazil,  none. 
Bremen,  1  month  after  data. 

Boanoa  Ajrea,  none. 

Cadii,  a  month*  after  data. 

Coiutantinopla,  31  daja  after  data. 

Dannie,  14  da;a  after  acceptance. 

Flandera,  1  month  after  date. 

Ilorenoe,  30  day*  after  dMe  (Mmetlmea 
acconnied  trabta  nunce). 

France,  30  da/«  after  date. 

Fnuikfort-oD-tlie-Maia,  U  dkja  after  ac- 
ceptance. 

G«iieT»,  90  da;«  aftec  dale. 

Qenoa,  3  monthi    "      " 

Germanir,  30  daya  "      " 

Oibraltcr,  3  monthi  aftgr  aight. 

HMobnrt,  I      "         "    iMt. 

Holland,     I      "         "      " 

Italy,  8      "         "      " 

LcghOTD,    3      "         "      " 

Leipdc,    14  daya 


Lisle,  1  monih     "      " 

Lncis,       3      "        "      "  (loinetlmet). 

Belveea  Amiterdam  and 
Brabant,  1  month. 
Breetan,  M  dayt  after  light 
Flanden,  I  month. 

Frankfort,  14  dayt  after  (igfat. 
Germany,  14    "       "       " 
Hamburg,  14    "      "      " 

Between  Aliona,  Hambntg,  and 
Fiume,  S  month*  after  date. 
France,!       "        "      " 
Oeimany,  14  days  after  aigbu 
Hollaitd,   1  month  after  dale. 

Between  Amsterdam,  Antwerp, 
Dantiic.  30  day*  after  sight. 
England,  I  month  after  date. 
FMuee.     1       "        «      " 


Madrid,  60  days  after  date. 
Malta,    30    "       "      " 
Middlebargh,  I  month  after  data. 
Milan,  3     "         "      " 

Naples.  3      "         "      " 

Nelheriands,  1  "  "  " 
Oporto,  60  days  "  " 
Falonno,  3  monihs  "  " 
Pari*,  1       "        "      " 

Portugal,       60  days       "      " 
Rio  de  Janeiro,  none. 
Rotterdam,  I  month  after  dale. 
Rome,  3      "         an 

BL  Feunbnrg,  none. 
Sarille,    60  days  after  daw. 
Smyrna,  31     "       "      " 
Spain,      60     "       "      ■'  (except  Ckdla 
Sweden,  30    "      "   light. 
BwinerUiid,  so  days  after  tight 
Trieste,         14    "      "    accepiancab 
Vonice,  3  months  after  data. 
VioanB,  14  days  after  acceptance. 
Welt  Indies,  31  days  after  " 
Zance,  S  months  after  date. 
Zealand,  1  month  after  data 


Holland,  I  month. 

Italy,       S      " 

Nnremberg,  14  days  after  tidbit. 

Fortngal,  S  months. 

Spain,      ■       " 

Tienna,  14  days  after  tight 

Zealand,  1  month. 

Italy,       S  months  after  data. 
Portugal,  I       "        "  ■  " 

Trieau,    a       "        "      * 

Germany,  14  aays  after  sight 
Italy,  2  months  after  data. 
Rouigsberg,  30  days  after  ilgbt> 
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called  grace  ;  which,  as  its  nsme  imports,  was  origiually  a  faror, 
and  could  not  be  demanded  as  a  right  b;  the  payer,  but  depended 
upon  the  incliuation  of  the  payee. (v) 

It  appears  tliat  in  England,  from  an  earlj  time,  the  length  of 
this  period  in  foreign  bills  was  three  da7B,(u')  and  that  it  was  for 
a  short  time  somewhat  doubtful  whether  any  grace  was  giren  in 
the  case  of  inland  bills ;  (x)  or  if  given,  whether  it  was  three  days 
or  a  "reasonable  time."(f)     It  may  be  supposed  tliat  in  foreign 

Ponag&l,  9  montb*  lAer  date.  Spain,  a  iDoatht  after  d*te. 

Riga.  90  iajt  after  lighL  SwiBerlud,  1 4  days  after  light. 

Qenoa,  ibolishcd  bj  the  Code  Napoleon. 

Holland,  Venice,  and  Hamboiig,  3  montlii  after  dais. 

Between  Leghorn  and 
Hambarg,  3  months  aftet  date.  Paris,         I  month  after  date. 

Holland,    B       "         "      "  Spain,        9      "         "      •• 

Lisbon,      a       "         "      " 

Between  lisbon,  Oporto,  and 
France,  fiO  daj»  after  aigfat  Italy,         8       "         •■      " 

Qerman  J.  9  months  after  date.  Spain,  I B  daji  after  rigbt. 

Holland,    9       

Polenno  and  moat  places,  except  London,  31  dayi  after  sight 

(oj  Chittj  on  Bills,  lOih  ed.,  London,  9»B. 

(u>)  Hill  u.  Lewis,  Skin.  410  (1B9J),  SoU,  C-  J.  In  Tasaell  v.  Lewis,  1  Ld.  Rajn 
743  (lG9e),  it  is  said  that,  "  In  case  of  tbmign  bills,  the  caatom  is  chat  three  dajt 
are  allowed  Tor  pajment  of  them ;  and  if  they  ore  not  paid  upon  the  last  of  the  laid 
days,  the  party  on^t  immediately  to  proteit  the  bill  and  retam  it;  and  by  this  meana 
the  drawer  will  be  chnrged ;  bat  if  he  does  not  protest  it  the  last  of  the  three  days, 
which  are  called  the  days  of  grace,  there,  althoujjh  he  upon  whom  the  bill  Is  drawn 
bils,  the  drawer  will  not  be  chargeable  ;  for  it  shall  be  reclioned  bis  folly  that  be  did 
not  pTOlesl."    See  Coleman  e.  Sayer,  iafia,  notey;  Brown  v.  Uarraden,  4  T.  R.  148. 

(r)  In  Cramliogton  v.  Enuia,S  Tent.  307  (1691),  an  action  against  the  drawer,  the 
hill  was  drawn  in  Newcastle,  Not.  lOth,  1689.  payable  in  twenty-five  days  ^m  date. 
It  was  alleged  for  error,  that  "  thera  were,  as  appears  by  the  bill  of  exchange,  twenty* 
fl»e  days  given  for  the  payment  of  it  after  the  dale  of  the  bill ;  whereas  hero  the  request 
and  rcfuAal  is  upon  the  twenty-fifth  day  after  the  date.  Sal  mm  aUaaHur:  for  as  the 
bill  is  set  Torth,  it  is  to  pay  the  money  ad  vigmli  et  guinqM  din  post  (jotum ;  and  this 
can't  be  if  not  paid  at  the  fire  and  twentieth  day,"  There  is  no  mention  of  graoe 
made  in  this  case. 

(y)  In  Tassdl  e.  I«wii,  1  Ld.  Rsym.  743  (IG^fl),  It  is  said  that  "  There  is  no  cus- 
tom for  the  protest  of  inland  bills  of  exchange,  nor  any  certain  tine  assigned  by  the 
costom  for  the  payment  of  them  ;  therefore,  the  money  onght  to  be  demanded  in  a  rea- 
sonable time;  and  then,  if  it  is  not  paid,  the  drawer  wilt  be  charged."  Bat  in  Coleman 
V.  Saver,  1  Barnard.  SOS,  "  the  other  matter  then  came  into  debate  whether  three  days 
of  grace  in  certain  are  allowable  npon  inland  bills,  as  well  as  apon  Torcign  ones,  or 
whether  only  a  reasonable  time.  The  Common  Sergeant  and  the  foreman  of  the  Jmy 
■aid  that  the  conttant  practice  in  the  city  was  to  allow  tliem  in  one  case  ai  well  as  tlu 
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bills  a  roaaonaUe  time  was  at  first  allowed,  which  custom  was 
Snallj  limited  to  three  days,  for  the  sake  of  uniformity  and  pre- 
cision, and  that  the  same  thing  happened  iu  inland  bills.  It  was 
also  for  some  time  a  "  vexata  guestio  in  Westminster  Hall " 
whether  a  promissory  note  was  entitled  to  grace ;  (2)  but  thb  was  . 
Qually  settled  in  the  year  1791,  by  a  decision  of  the  Court  of 
King's  Bench,  where  it  was  held  tliat  the  three  days  were  U)  be 
allowed  on  promissory  notes,  and  ou  inland  as  well  as  foreign 
bills,  (a) 

In  some  of  the  States  of  tliis  country,  the  courts  eai'ly  hold 
that  foreign  bills  alone  were  entitled  to  grace,  and  denied  the 
indulgence  to  inland  hills  and  promissory  notes  ;  but  in  all  these 

other.  Upon  which  the  Chief  Juaiicc  Mid  that  then  ho  woald  doi  ulier  it;  though  he 
obBcrred  that  he  remembered  two  ciuei,  one  in  Lonl  C.  J.  K^tigi'i  time,  the  other  in 
Lord  HnU';  where  (hey  were  both  ot  opinioa  thai  in  inlaad  bills  il  ii  onlj  a  reaaon- 
iible  lime ;  and  what  tliat  is,  the  jury  ought  to  dctetTnioe."  In  Drown  o,  Harroden,  * 
T.  R.  148,  15J,  Lord  Ktni/im  said:  "It  it  extremely  clear  that  on  foreign  hWU  at  ex- 
rhanj^  three  days  of  grare  are  allowed.    I  think  it  ii  as  little  to  be  doubted  that  ihcy  an 

also  allowed  on  inland  bilk When  it  i>  atated  in  1  Ld.  Raym.  743,  that  there  win 

no  certain  time  assigned  by  the  coslom  of  merchants  for  the  payment  of  inland  bills  of 
exchange,  it  only  shows  that  the  jndges  wet«  very  cantioos  on  the  snbject ;  but  now  it 
hag  been  settled  for  more  than  half  a  eentory  that  tliey  ore  payable  at  the  Mine  time  as 
foreign  bills  of  exchange." 

(()  In  May  v.  Cooper,  Fortea.  376  (1723),  the  defendant  pleaded  a  tender,  on  Au 
goal  ls(,  of  a  note  dated  Jnly  2lal,  payable  in  ten  days.  Held  a  day  too  late.  In  Dcx- 
lanx  e.  Hood,  Bnller,  N.  P.  374  (IT&Sj,  Daitm,  J.  raid  there  were  no  days  of  grace 
on  a  note  as  there  an  oo  a  bill  of  exchange  ;  bnt  the  jury  said  it  was  commonly  an- 
dentood  that  there  were  three  days  of  grace,  and  therefore  thonght  the  demand  in 
lime ;  bnt  the  jndge  said  the  law  was  otherwise,  and  directed  them  to  find  for  the  de- 
fendant. In  Brown  b.  Harradeo,  4  T.  K.  148,  BiJler,  J.  said  :  "  The  question  whether 
three  days  of  grace  shall  or  shall  not  be  allowed  on  promiuory  notes  has,  for  manyjeaii 
past,  been  a  vezala  garttio  In  Wesbninster  Hall  But  the  practice  among  merchants  and 
bankers  has  been  anifonn  infsTor  of  the  indnlgence.  The  doubt  which,  ha*  arisen  in  oar 
own  time  has  been  principally  founded  on  tiie  detennination  of  Mr.  J.  Dtnimm,  at  Kisi 
Prim  ;  though  ll  appeais  that  the  jury  there  *aid  that  the  judge's  ojdnion  waa  againat 
the  practice  ;  and  that  case  has  always  been  handed  dowD  in  print  with  a  guan.  And 
since  I  have  sat  upon  the  beni;h,  I  have  always  held  at  Nisi  Ptina,  that  tia  three  days 
are  allowed,  whether  the  question  has  arisen  on  the  eappoied  laches  of  the  holder,  or  in 
cases  of  nsuiy." 

(a)  Brown  o.  Batraden,  4  T.  R.  14S.  an  action  by  an  indorsee  against  the  indotacr 
of  a  hilt  payable  November  Sd.  The  defendant  pleaded  a  tender  on  Nov.  Sth,  Repli- 
cation, tliat  the  defendant  did  not  tender  prior  to  Nov.  4th.  Rejoinder,  that  the  de- 
fendant was  not  liable  before  the  Sth.  Sarr^oinder,  that  he  was  so  liable.  General 
demurrer  and  joinder.  Verdict  fot  the  defendant.  In  Leftiey  e.  Mills,  4  T.  R.  170, 
three  days  were  allowed  on  an  inland  bill.  The  mle  as  stated  iu  the  text  is  tlie  gen- 
eral rale.  As  to  the  kioda  of  ooles  and  billl  that  are  not  endtled  to  grace,  Mt 
ia/ra,  p.  393,  Doles  b  and  c 
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the  matter  was  soon  regulated  by  statute.(&)     Id  others,  the  - 
courts  adopted  the  rule  requiring  tlie  allowance  of  grace  on  in- 
land bills  and  promissory  notes,  as  a  part  of  the  common  lav, 
without  any  express  statutory  regulations  on  the  Eubject.(c) 

[b]  la  lUuini  and  Manachiutai.  "  >  note  of  hand  i>  not  entilled  to  grace  anlaw  it  ia 
Bxpresslj  pa3'ablB  with  gT^ne,"  —  a  didwii  of  Pumni,  C.  J,  Jonca  v.  Fales,  4  Mas*. 
S4S.  But  "  irhen  the  court  gare  the  opinion  "  in  thia  case  aj  Co  grace,  "  tt  was  n«ir. 
Gentlemen  old  in  practice  nndaratood  that  we  had  adopted  tlie  Gngllab  law  aa  to  this, 
«■  we  had  the  other  pans  of  that  law  in  regard  to  net^tiable  contmcta.'  1  Dane,  Abr. 
413,  f  T.  Id  J/oinc,  foreign  bills  were  always  entitled  to  grace,  but  inland  bills  and  prom- 
ijt«oi7  notes,  by  a  statale  passed  in  IS!4,  only  when  "discounted  at  any  bank,  or  left 
there  for  collection."  Fickurd  v.  Valentine,  13  Mains,  4I£;  McDonald  v.  Smith,  14 
id.  99;  Centra!  Bank  «.  Allen,  16  id.  41.  A  note  payabla  at  a  bank,  bnt  not  dis- 
ooDuted  or  left  there  for  collection,  was  not  entitled  to  grace  in  1S3T.  Buck  v.  Apple* 
ton,  14  id.  9S4.  Bat  now,  by  R.  S.  1857,  p.  ST3,  grace  is  allowed  od  "any  promissoiy 
note,  inland  bill  of  txchange,  drafi,  or  order  for  the  payment  of  money,  payable  in  this 
State  at  a  futnre  day,  or  at  nght,  and  not  on  demand."  In  JfasfocAuteffs,  in  ISM,  a 
statute  was  passed  allowing  grace  on  bills  of  exchange  payable  within  this  Slate  at 
si^tor  at  a  future  day  certain;  and  on  promissory  u^otiable  notes, orders, and  drafts, 
payable  within  thia  State  at  a  fuiure  day  certain,  in  whicfa  there  is  not  an  express  stipu- 
lation to  tbe  contrary.  Bills  of  exchange,  notes,  or  drafts,  payable  on  demand,  are 
expressly  excepted  from  the  foregoing  provisions.  Gen.  Stat.  ISGD,  p.  S94.  In  Ohio, 
upon  notes  payable  at  bonka,  and  upon  commercial  bills  of  exchange,  it  b  a  well- 
established  usage  to  allow  days  of  grace.  In  relation  to  mere  ordinary  notes  ofhand, 
no  SDch  usage  is  anderelood  to  preiail.  Sharp  a.  Ward,  7  Ohio,  !!3  { 1S3&} ;  Isham  ■. 
Fox,  7  Ohio  State.  317.  Butby  a  statute  passed  in  1939,  grace  wv  allowed  on  all  bonds, 
notes,  or  lulls  nude  negotiable  by  alatute.  11.  S.  1854,  p.  S7G.  In  an  act  passed  in  IS5T, 
"  all  bonds,  noiis,  or  bills,  payable  at  a  day  certain,  after  date  or  after  sight,  made  ne- 
gotiable," are  entitled  to  grace.  Laws  of  1857.  p.  T6.  In  Nirrtk  Cantina,  grace  wu 
allowed,  except  between  the  ori^nal  parties.  Janls  e.  McHoin,  3  Hawks,  10  (1824). 
See  SuteBank  b.  Smith.  3  Mnrphey,  70.  By  statute  passed  in  IS4S.  "Al  bills  of  SK- 
change  payable  within  the  State,  at  sight,  or  at  a  future  day  certain,  in  which  there  is 
DO  express  aUpnlation  to  the  contrary,"  are  entitled  to  grace.  Bills,  DOtee,  and  drafts, 
on  demand,  are  excepted.  KeT.  Code,  IS59,  p.  111.  In  tiie  Ttrritorg  of  ArixnuoM,  in 
McLain  d.  RntheHbrd,  Hempat.  C.  C.  47  (1827),  it  was  held,  that  "the  cuitom  of 
luerchants  {u  to  days  of  grace)  doe*  not  apply  to  the  maker  and  the  payee";  in 
l^k  V.  Gray,  id.  84  (1839),  that  "  days  of  grace  do  not  attach  to  promissory  notes." 

(cj  In  Aiiibama,  grace  was  allowed  in  1834  on  a  promissory  note,  Crenshaw  b. 
M'Kienan,  Minor,  39S.  The  first  stitate  on  the  subject  wu  passed  in  1893.  Now, 
"  bills  of  exchange,  and  promissory  notes,  payable  in  money,  ac  a  bank,  or  at  private 
banking-houses,  are  governed  by  the  general  commercial  law."  "  All  other  instru- 
ments, payable  in  money,  at  a  bank  or  private  ban  kin  g-ho  usee,  are  governed  by  the 
commercial  law,  as  to  days  of  grace,  protest,  and  notice.  No  days  of  grace  are  al- 
lowed on  any  contract  except  those  enumerated ."    Code,  ISS3,  p.  317. 

In  ArJatHKa,  in  1838,  a  statute  wall  in  force,  enacting  that  "the  remedy  on  bills, 
fbreign  and  inland,  and  on  promissory  notes  or  obligations  payable  in  bank,  shall  be 
Itoverned  by  the  mles  of  the  law  merchant,  as  to  days  of  grace,  protest,  and  notice," 
Dig.  of  Stat.  I8S8,  p.  311.    There  i*  no  reported  case  on  the  nil^ect  prior  to  1838. 

In  CWi/onun,  by  an  act  passed  in  ISBiigrace  "(ball  beaU(Hnd,ezcept  on  sight  bUl* 
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UoBt,  if  not  all,  commercia.1  couotries  now  require,  ae  a  matter 
of  strict  right,  the  days  of  grace,  whioli  are  added  to  the  time 
that  a  uote  or  hill  has  to  rim.  Chief  Justice  Uarsliall  declared 
tliat  the  allowaace  of  days  of  grace  is  a  usage  which  pervades 

or  drafts."  Woods,  Dig.  laS7,  p.  74.  Th«t«  b  do  reported  caw  on  tbe  labjeet  prior 
tothit  time. 

In  Connirlicitt,  "bj  the  immemoriitl  custom  of  mercbanu,  taucdoDed  b;  jodidal 
deciaioni,  notes  nod  bills  payable  at  banks  are  entitled  to  grace."  Swiji,  C-  J.,  Shep- 
ard  c.  Hall,  [  Conn.  339  (ISIS).  So  on  all  n^;oliablB  promiuor;  Bum  and  l>ilis. 
Norton  V.  Lewii,  3  Id.  47S  (18IS).  The  onl]'  itatnte  respcdiDg  grace  i*  with  tvgud  to 
holidays. 

In  Delaware,  grace  was  lecognized  as  early  as  1832.  Bankof  Wilminglon  r.  Cooper, 
1  Hamng.  10.  The  only  statnte  on  the  aulijeci  ii  one  denying  grace  to  "  checks, 
not»,  drafta,  or  billa,  payable  witfaont  time  or  at  sight"    Rev.  Code,'  IBB!,  p.  IS3. 

In  FSarida,  grace  was  allowed  on  a  pnjmiaaory  note  in  1847.  Spaon  v.  Balixell,  1 
FlL  301.     There  ia  no  ilatate. 

In  Gtorgia,  the  only  net  on  Ae  Bnb)ect  denlei  grace  to  aigbt  billa  and  drafis,  and 
spedlies  certain  days  as  holidays.    R.  S,  1857,  p,  378. 

In  Iltiftoi),  in  the  abseneo  of  any  statute,  grace  was  allowed  on  a  bill  of  exchange  in 
leaS,  on  the  ground  tbal  the  law  merchant  tnu  pait  of  the  common  law  of  the  State. 
Cook  D.  Kcnick,   19  UL  S98. 

In  Indiana,  grace  was  allowed  in  1S2D,  in  Piatt  s.  Eada,  1  Blackf.  81,  where  it  ex- 
preasly  appeared  that  there  wa«  no  gtatale.  By  an  act  passed  in  1849,  "on  all  bills  of 
exchange,  payable  within  this  Stats,  whether  tight  or  time  bills,  three  days  of  grace  shall 
be  allowed."     R.  3.  1S5S,  p.  379. 

Id  lotoa,  grace  was  allowed  in  1841,  on  a  promissory  note  withoat  any  expreea 
ttalnte,  Hudson  v.  Uitthews,  Uorris,  94.  "  Three  dajs  of  grace  ore  allowed  on  bills 
of  exchange,  occordinB  to  the  custom  of  merchants,  but  not  on  any  other  instrnnients ; 
and  a  demand  at  any  time  during  the  three  days  of  grace  will  be  sufficient  for  the  pur- 
pose of  charginit  the  indorser."  Code,  1SS1,  p.  ISO.  But  by  an  act  passed  in  I8J3, 
"grace  ahall'be  allowed  upon  bills  and  notes  executed  and  payable  wltliin  this  Slate, 
according  to  the  principle!  of  the  law  merchant,  and  nodce  of  non-acceptance  or  non. 
payment,  or  both,  of  said  instmment*,  shall  be  reqnired  according  to  the  rules  and  piio- 
dploa  of  the  commercial  law."  Lawa  of  1853,  p.  188.  Revision  of  1860,  p  330. 
The  act  of  18&3  repeals  iho  provisions  of  the  Code,  so  that  a  demand  on  the  first  day 
of  grace  ii  prematnie.    Edijar  v.  Greer,  8  Clarke,  394. 

In  Aefiluol'j,  grace  was  alUiwed  in  IS4S.  Stroder  d.  Batchelor,  8  B.  Mon.  168.  Then 
ia  no  statute. 

In  Louaiana,  by  a  statute  passed  in  180&,  "instead  of  the  ten  days  of  gia«a 
which  have  been  heretofore  allowed,  three  days  only  ihall  be  hereafter  allowed."  Dig. 
1828,  VoL  L  p.  93.  "  Upon  all  billa  of  exchange  and  promiuory  notes  made  nego- 
tiable by  law,  or  by  nsage  and  custom  of  merchants  in  this  State,  three  days  of  grace 
dull  be  allowed."    R.  S.  t8S6,  p.  46. 

In  Maryland,  in  an  aetion  by  an  indorsee  against  the  maker  of  a  note,  dated  Sep- 
tember 19th,  payable  at  twelve  months,  the  writ  was  terred  on  the  defendant  Septem- 
bnSOth,  and  the  plaintiff  recoTcred.  Fonsonby  e.  Nicholson,  4  Harris  &  M.  73.  This 
was  decided  in  1797,  and  no  reasons  are  given.  But  in  Beck  *.  Thompson,  4  Harris  A 
J.  Ml  (1819},  a  count  in  a  declaration  on  a  promissory  note  was  held  had,  became  it 
alleged  a  demand,  without  allowing  for  grace,  "lhi««  days  before  the  note  becama 
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the  whole  commercial  world.  In  the  same  case  he  said  tliat  it 
was  uiiiTBrsally  understood  to  euter  into  every  bill  or  note  of  a 
mercantile  character,  and  to  form  bo  completely  a  part  of  the  con- 
tract, that  the  bill  does  not  become  due,  in  fact  or  iu  law,  on  the 
day  mentioned  on  its  face,  but  on  the  last  day  of  grace ;  and  a 

dae,  according  Co  the  uUbliahcd  rule  of  law."  Martin,!.  8ae  Jacluon>.  TJnion  Bank, 
6  Harrti  &  J.  146;  Flack  v.  Orewt,  3  GUI  h  3. 4T4.    Tbcro  ia  no  icatau. 

In  ific/iiyaa,  a  Statute  in  the  Mme  tenna  as  that  of  MauactioMtta,  tupra,  p.  393,  note 
b,  wmt  in  force  ai  earl;  aa  1S3S.  Comp.  Lawa,  1897,  p.  40fl.  There  ii  do  reponed 
caie  on  the  point  prior  lo  that  time. 

In  Jfinnoota,  a  atatule  similar  to  that  in  Maasachoaetta  mi  in  force  in  1SS8,  Stat. 
IS5B,  p.  376,  prior  lo  an;  reported  caae  on  the  labjbct 

In  Miuimppi,  grace  waa  allowed  in  1843,  id  Fleming  a  Faltoa,  S  How.  Mias.  473, 
where  it  waa  contended  that  onlj  fonugn  billa  were  entitled  to  it,  and  that  four  daji 
waa  the  proper  time ;  bat  both  objoctiona  were  oTomled.  But  in  Haml  v.  Bixler, 
Walker,  I7S,  wher«  aaoit  waa  brooghl  on  a  note  bj  the  indorsee  agiiliisi  the  indorter, 
it  wai  held  that  the  defendant  waa  not  entitled  to  gmce.    There  is  no  atatate. 

Id  Mutouri,  grace  was  allowed  on  a  proniia«o:7  note  in  1823,  in  Schlatter  u.  Rector, 
1  Miuo.  S8G.   Tbe  only  iiaioie  on  tbs  anbject  ia  one  proliibiting  grace  on  billa  at  sighb 

In  Sae  Sampthin,  m  Learitt  ir.  Slmea,  3  N  H.  14,  RieJutrdton,  C.  J.  aaid,  with  refer- 
ence  lo  a  pmmiasorj  note,  that  It  was  well  aettted  that  the  demand  oaght  to  he  tnada 
on  the  last  daj  of  gtsce.  It  appeared,  in  thia  cuae,  that  four  out  of  the  five  bankt  in 
Portaraouth,  in  one  of  which  tbe  note  in  *ait  bad  been  left  for  collection,  were  in  the 
habit  lA  allowing  grace.  This  deciaion  was  rendered  in  18^3,  and  in  1818  a  atatnte 
waa  paaaed  enacting  that  "  no  bill  of  exchange,  ncgotiahle  promiasory  note,  order,  or 
draft,  except  auch  aa  are  payable  OD  demand,  lb  all  be  payublc  aniil  days  of  grace  hare 
been  allowed  thereon,  nnlcsa  it  appear  in  the  inatmment  that  it  waa  the  inlcniiou  of  the 
parties  that  daya  of  grace  abonld  not  be  allowed."     Comp.  Slat.  19S3,  p.  460. 

In  NevJertq,  in  Ferria  e.  Saxton,  I  Southard,  1,  17  {1818),  Kirkpatrick.C.  3.  aaid 
that  it  waa  well  teltled  that  the  day  on  whit^  a  note  became  due  waa  on  the  third  day 
of  grace.    The  only  atatute  relates  to  holidaya. 

In  Nia  YoHc,  grace  waa  menlioncd  in  Leffingwell  e.  White,  I  Jobna.  Cni.  99  (I79S) ; 
and  in  Corp  u.  M'Comb,  id.  328  (1800),  the  court  any,  that  "  notice  to  the  indnner  on 
the  tliird  day  of  grace,  after  a  demand  made  of  the  maker,  and  hii  default  of  payment, 
il  good."     Tbe  only  atatute  refbn  to  holidaya. 

In  Narlk  Cantina,  "  All  billa  of  exchange  payable  within  the  State,  at  aight,  or  at 
a  future  day  certain,  in  which  there  ia  no  exproaa  atipnlalion  to  the  contnuy,  ahall  bi) 
entitled  lo  daya  of  grace,  ai  the  tome  are  allowed  by  the  custom  of  racrchaota  on  foreign 
billa  of  exchange,  payable  at  the  expiration  of  a  certain  period  after  date  or  ligbt : 
Provided,  iliat  no  days  of  grace,  ahall  be  allowed  on  any  bill  of  exchange,  promissory 
note,  or  draft,  payable  OH  demand."     Rev.  Code,  1BS4,  p.  111. 

In  Orrgan,  the  provisiona  of  the  Uassachuaetts  atatule  were  in  force  aa  early  aa  1859, 
prior  to  any  reported  caae.     Slat.  18J5,  p.  531. 

In  Pemiij/loaiiia,  it  waa  adopted  aa  eariy  aa  1793.  Banit  of  North  Atnoric*  p. 
M'RniKhl.  1  Tcatea,  US.    The  only  atatnta  deniea  grace  to  billa  at  sight 

In  Rhode  Iitand,  In  Cook  d.  Darling,  2  R.  I.  3S5,  it  waa  contended  that  the  note  in 
anit  was  not  entitled  to  grace,  becauae  not  payable  at  a  bank  ;  but  the  eoart  overruled 
the  objectioTi,  and  allowed  the  grace.  There  is  no  slalato  on  the  aabject,  except  one 
with  regard  to  holidayi  aod  one  dmylDg  it  to  billa  at  aight. 
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demand  of  psjment  previoos  to  that  day  would  not  authorize  a 
protest,  or  charge  the  drawer  of  the  bi]l.((^)  But  the  promisor 
has  the  whole  of  the  last  day  of  grace  wherein  to  make  payment; 
if  be  refuses  on  that  day,  notice  of  non-payment  may  issue ; 
but  if  be  jiaye  afterwards  on  that  day  the  notice  is  nugatory,{dd) 
We  should  pay  an  action  may  be  brought  after  demand  and  refusal 
on  that  day,  or  after  business  hours. (de)  The  number  of  days 
throughout  the  United  States  and  Eng]and(e)  is  three;  and  the 
presumption  in  all  cases  would  be  that  that  is  the  number  to  be 
aIioived.{/)     A  usage  formerly  prevailed  in  the  bauks  of  the  Dis- 

In  South  Carolina,  grace  was  nciopted  in  1818,  io  Level  ».  Worleiibnrgb,  1  Nott  & 
McC.  S3.     Iliere  is  do  Blatute. 

Id  Ttnticwtc,  grace  was  recogniied  in  1823,  in  Broddie  e.  S««rcy,  Peck,  183.  Tli« 
onl/  statute  deniea  grace  to  bills  at  sight,  aod  refers  to  bolidaja. 

In  TVnu,  b;  an  act  pasaed  in  1843,  three  itys  were  allowed  on  "all  Ults  of  ex- 
change and  promissory  notea,  assignable  and  net^oliable  by  law,  provided  this  shall 
extfud  only  to  contracts  between  merchant  and  merchant,  thdr  factors  and  e^nts." 
Hartley,  l>i)r.  ISSO,  p.  773,    There  is  do  reported  case  od  the  subject  of  grace  prior  to 

Id  Veiiaont,  in  Nash  v.  Harrington,  S  Aikens,  9  (ISSfl),  the  court  decided  to  "adopt 
the  law  merehnnt  toQching  the  necessity  of  demand  upon  the  maker  and  notice  back 
to  the  indnrser,  in  order  to  charge  him,"  The  [>oint  was  raised,  as  to  the  adoption  of 
grate,  in  Kiplcy  v.  Gieenleaf,  S  Vl.  139  (1829),  but  Dot  decided,  aa  the  counsel  bad 
agreed  that  it  sbould  l>e  alloncd.  By  a  subsequent  act,  "  all  bills  of  exchange,  drafts, 
and  promissory  notes,"  execateil  or  payable  in  that  State,  are  entitled  to  gmcc.  Con- 
iracte  payable  ud  demand,  or  in  any  other  way  than  money,  ere  excepted.  By  an  ttct 
passed  in  IBM,  coDtracts  payable  at  sight  are  excepted.    Comp.  Stat.  1850,  p.  i43. 

In  Virginia,  there  is  do  etatute. 

In  Wiaeontin,  a  starute  similar  m  ita  terms  to  that  of  Massachusetts  was  in  force  aa 
earl;y  as  IS4e.   K.  S.  1B5B,  p.  409.    Prior  to  this  time  there  is  do  reported  case  od  the 

(d)  ManhBll.  C.  J.,  Bank  of  Waahington  v.  Triplet!,  1  Pet  S5.  Kotes  and  bills  on 
demaDd  should  be  excepted.  In  Savings  Bank  of  New  Haven  r.  Bates,  8  Conn.  tiOh, 
Biaelt,  J.  said :  "  It  is  too  well  settled  to  admit  of  dispute,  that,  in  regard  to  n^otiable 
notes,  tbe  days  of  grace  make  a  part  of  the  original  contract.  Such  a  note,  payable 
1^  the  terms  of  it  in  sixty  days,  is,  in  law,  a  note  payable  in  sixty-thrpe  days.  Before 
the  expiration  of  that  time,  no  demand  of  payment  c»n  be  made,  and  if  nCKOlialed  on 
the  sixty-first  or  Mxtj-second  day,  it  is  not  negotiated  when  overdue."  See  also 
Thomas  e.  Shoemitker  6  Watts  li.  S.  179,  Kenntdy,  J.  In  Cook  ».  Darling,  3  U.  I. 
385,  it  Has  held  that  all  Dct^tiable  promissory  Doles,  whether  payable  at  a  bank  or  not, 
are  entitle<l  to  grace,  anless  there  is  a  nsage  to  tbe  coDtrary :  and  the  burden  of  proving 
BQch  usage  is  upon  the  party  attempting  to  set  it  np.  In  Dollfns  ».  Frosch,  1  Denio, 
367,  it  was  held  that  commercial  paper  payable  in  France  on  a  day  certain  will,  in  the 
absence  of  any  proof  respecting  the  law  ta  that  country,  be  coDBidered  as  payable  on 
the  third  day  of  grace. 

(dd)  OothoQt  V.  Hallard,  41  Barb.  38. 

(de)  Vundesande  ».  Chapmsn,  48  Me.  262,  and  see  case  cited  in  pree«ling  note. 

{>)  The  same  is  trne  of  Scotland,  Wales,  and  Ireland.  Chitty  on  Bills,  10th  ed., 
LcnidoD,  p.  359, 

(/)  Wood  V.  Corl,  4  MeL  303.  Shavi,  C.  J.  said:  "Another  ground  of  defence 
was,  that  it  does  not  appear  that,  by  the  law  of  Ohio,  three  days  of  grace  are  allowed; 
and  therefore  it  is  not  shown  that  a  demand  od  the  third  day  was  i  Ight,  Hut  ne  con- 
sider it  well  settled  that,  by  tbe  geueral  lew  merchant,  which  is  pait  of  the  common 
law,  as  prevailing  thronghoDt  the  United  Slates,  in  the  absence  of  all  proof  of  particular 
contract  or  special  custom,  three  days  of  grace  are  allowed  on  Mil*  of  excbatige  and 
promissory  Dotee;  and  when  it  is  relied  upon  that,  by  special  ctiBtom,  no  grace  ii 
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trict  of  Columbia,  not  to  make  a  demand  of  notes  discounted  by 
them,  or  left  with  them  for  collection,  until  the  day  after  the  laat 
day  of  grace,  thus  allowing  four  days ;  (g-)  but  this  custom  has 
siace  been  changed  so  as  to  conform  to  the  general  commercial 
usage  of  demanding  payment  on  the  third  daj.(k)  It  was  like- 
allowed,  or  any  other  wm  of  ffrtx«  thSD  IbrM  d«f  a,  i  I  is  an  excoption  to  Uia  general 
rale,  and  the  proor  lies  on  the  party  taking  il."  So  also  Dottfiu  v.  Froscb,  1  Denio, 
367,  npro,  note tf;  Laca«  a.  I^adew,  38  Hisso.  342.  BatinGoddinv.  Shiplej,  7B.  Hon. 
57$,  a  cooirarj  doctrine  would  seem  (o  be  laid  down  bj  MarthaU,  C.  3.,  who  said  : 
"  The  note  was  presented  three  days  after  the  expiratloD  oT  the  time  mentioned  for 
pajmeol,  and  probablj  on  the  last  day  of  girace.  Bat  the  number  of  dnys  of  grace  is 
l!xed  b;  the  local  taw,  and  not  by  the  law  merchant,  which  refers  it  to  the  law  or  usage 
of  the  place  or  country  where  the  instrument  is  payable.  And  there  is  no  evidence  of 
the  law  of  Miuonri  an  this  subject,  none  at  least  which  would  anthorin  the  court  to 
irithdraw  the  fact  from  the  jury."  In  this  case,  the  only  dispute,  as  to  fiict,  was  whether 
the  note  was  payable  in  Missouri ;  and  the  judge  at  Nisi  Prius  inslmrted  the  jury  to 
find  for  the  plainnlT,  if  Ihcy  beliered  that  the  note  was  payable  in  Missonri.  He  must 
have  acted  on  the  presumption  that  the  days  of  grace  there  weie  three;  but  this  insLmc- 
tion  was  held  erroneons. 

(g)  Reimer  o  Bank  of  Columbia,  9  Wheat.  nSI.  It  appean  that  the  Bank  of  Co- 
Inrobia  had  adopted  this  practice  from  its  establishment  in  1T93,  and  that  it  has  been 
the  nnivenal  castom  of  all  the  banks  In  Washington  and  Georgetown,  for  mora  than 
twenty  yean.  The  indoraer  was  acquainted  with  il  when  he  indorsed  the  note,  and  a 
demand  on  the  maker  at  the  fourth  day  was  held  sufficient  to  charge  him.  It  was  also 
held  that,  although  the  declaration  does  not  allege  the  custom,  yet  if  proof  of  it  is  ad- 
mitted, without  objec^on,  a  judgment  (or  the  plaintiff  is  not  erroneoaa.  The  same 
points  were  decided  in  Bank  of  Colombia  v.  Magnider,  6  Harris  &  J.  172,  where  it  wus 
held  that  the  proper  mode  of  proccdnre.  where  the  cnstom  was  not  all^d,  was  by  way 
of  demurrer,  on  exception  to  the  admissibility  of  the  evidence  at  the  trial.  In  Mills  v. 
Bank  ofU.  S-,  1 1  Wheat.  431,  it  was  not  proved  that  the  indorser  knew  the  usage;  but 
Slory,  J.,  after  refbrring  to  the  case  of  Benner  f.  Bank  of  Columbia,  said  :  "  In  the 
present  case  the  court  is  called  ppon  to  take  one  step  fbrther;  and.  Dpon  the  principles 
and  reasoning  of  the  former  case,  it  has  come  to  the  ronclnsion,  that  when  a  note  in 
made  payabla  or  negotiable  at  B  bant,  whose  inrariable  usage  it  is  lo  demand  payment 
and  give  notice  on  the  fourth  day  of  (pace,  the  parties  are  bound  by  that  usage,  whether 
they  have  a  personal  knowledge  of  it  or  not.  In  the  case  of  such  a  note,  the  parties  are 
presumed,  by  implication,  to  agree  to  be  governed  by  the  usage  of  the  bank  at  whieh 
they  have  chosen  lo  make  the  security  itself  n^otlable."  So  Raborg  c.  Bank  of  Colum- 
bia, 1  Harris  ft  O.  asi ;  Bank  of  Columbia  o.Filihugh,  id.  239.  In  Bank  of  Washington 
n.  Triplett,  1  Pet.  SS,  it  was  held  that  there  was  no  diBtinelion  in  this  respect  between  a 
note  or  bill  madis  negotiable  nt  a  particular  bank,  and  one  that  was  not.  In  this  case  the 
bill  was  drawn  in  Alexandria  on  Washin^n  ;  but  this  was  held  not  to  vary  the  law,  as  the 
rule  respecting  grace  is  to  be  governed  by  the  usage  of  the  place  where  iho  bill  is  paya- 
ble. The  bill  had  been  left  in  the  bank  for  collection.  In  Cookendorfer  v.  Preston, 
4  How.  317,  it  wM  held  that  the  usage  only  applied  to  notes  discounted  bj  the  banks. 

(d)  Cookendorier  n.  Pr««(on,  4  How.  317,  whore  it  is  stated  that  the  change  was  made 
in  IS18.  BatiaAdsmsti.Otterback,  IB  How.  S39,  it  is  said  that  die  Bank  of  Washing- 
ton has  changed  hack  again  to  the  previous  custom  since  the  decision  of  Cookendorfef 

VOL.  I.  S4 
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vise  the  custom  in  Louisiana  formeAj  to  allow  ten  da7B ;  but 
this  has  been  changed  by  statute  to  the  regular  time.(i)  The 
number  of  days  on  the  continent  of  Europe  varies  from  none  to 
fifteen,  and  a  Ikt  of  these  will  be  found  in  our  note.(;)  The 
number  to  be  allowed,  in  any  case,  and  the  regulations  conceni- 
iag  them,  will  be  governed  by  the  law  of  the  place  where  the 

((')  The  Mmmte  wu  paued  in  IMS.  mpra,  p.  994,  note  c 

{j)  Altona.    SQadajt  ud  boIidBTB  fncloded.    Bilb  doe  ihenoo  to  b«  p^d 

the  daj  preTioos II  daji- 

Amiterdam,  kbolitbed  bj  C«d«  Napoleon None. 

Antwerp.  "  "        "  " « 

Aoftria.  None  on  bUIi  u  (ij^ht,  demand,  or  leu  than  T  daja  after  light  or 
date ;  bills  preMnted  alter  inaiaritr  to  be  paid  rridiin  !4  bonn,  Sanda^ 
and  hoUdaya  Ineladod,  and  if  the  lait  daj  of  gnce  falla  thereon,  proteat 

to  be  mado  the  next  da;. S  daja. 

Bahia.     See  Bnuil 19  dayt. 

Barcelona. It  daya. 

B«rlia.    Billa  due  on  Sunday  or  holiday  to  be  paid  the  day  prevloni.  .        .      3    " 

BilboB 14    " 

Brazil.    Sunday*  and  boUdayt  iadaded.   Billi  dtw  thenon  to  b«  paid  the  day 

previoiu. IS    " 

Bremen .        ■        .        ,  .      B    " 

Cadii S    » 

Dannie. 10    " 

Denmark. 8    " 

France.    Alraliibod  by  Code  Hftpoleon None. 

Pranhrort-on-the-Hain.    Sondayt  and  bolldayi  not  Incladed.    None  on  bill* 

at  sight 4  day*. 

Geneva.  5    " 

Oenoa.    Abolijhcd  by  Code  Napoleon None. 

Germany. S  day*. 

Oibraltiif. 14    " 

Hamburg.    Same  M  Altona.    Catted  R«pite  deye IS    " 

Leghorn None. 

rjabon.    6  dayi  on  local ;  IS  on  foreign  bilii.     Billi  not  accepted  Co  be  paid  the 

day  they  tkll  doe 6  or  IS  dayt. 

Madrid 14    " 

Malta. 13    " 

Napica,    Abolithed  by  Code  Napoleon None. 

OporM     Same  M  Ltabon. (  or  IS  dayti 

Palermo. ....    None. 

Rio  dc  Janeiro.     Same  aa  Brazil 19  dayi, 

Botterdam.    Abolithed  by  Code  Napoleon. None. 

St.  Petcrsbarg.  On  bills  payable  after  date,  10  daylj  at  fight,  9  days)  at 
any  timo  aflcT  eight,  none;  on  billi  presented  nflcrmRtntity,  lOdaya.  Sna. 
dayi  and  holidaya  and  the  day  (be  bill  Gilti  dne  inclndcd  ;  on  which  days 
no  protest  can  bo  made,  but  payment  must  he  demnodcd  the  morning  of 
the  tazt  day  of  grace,  and  proteat  made  befot«  Mraiet.   YarylVom  10  dayi  to  nona 
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note  or  bill  is  payable ;  (k)  though,  as  has  been  seen,  tlie  presump- 
tioii  is  that  three  days  are  allownd,  and  the  burden  of  proof  to 
show  that,  by  the  usage  or  law  of  the  place  of  payment,  no  grace 
at  all,  or  any  number  of  days  other  than  throe,  is  allowed,  is  upon 
the  party  seeking  to  avail  himself  of  it.(/)  As  grace  was  itself 
origiually  dependent  apon,  and  liad  its  origin  in  usage,  it  would 
seem  that  evidence  of  usage  should  be  admissible,  in  any  case, 
either  to  lengthen  (m)  or  to  shorten  (n)  the  number  of  days, 
although  the  courts  in  New  York  at  one  time  seem  to  have  been 
inclined  to  exclude  such  evidence,  as  tending  to  control  the  set- 
tled law  with  respect  to  negotiable  papcr.(o)     One  exception, 

Spain.    VaiTing;  general);  Son  inland,  and  14  on  foreJen bills.    But  ne Ca- 
diz.   Bills  pa7abla  at  sight,  or  at  a  flsed  date,  or  niiaccepled  bvCore  iiib> 

tnritj,  not  entitled. ^"T  '■'om  6  to  1 4  daj>. 

BwedcD B    " 

Trieite.    Same  ai  Anitria. 3    " 

Teaiee.    Sunda_rt,  holidajra,  and  dan  when  bankj  are  ibnt,  not  Included.  ■    " 

Vienna.    Same  as  Aiulria. 9    " 

{tj  Bonk  of  Washington  v.  Triplelt,  1  FeL  3t ;  DoUfoi  v.  FroMh,  I  Denio,  3ST ; 
Bo«en  0,  Newell,  3  Kent  29U.  a  Daer,  BS-t.  Thid  eaae  aroae  on  •  check  mnde  in  Kev 
Fork  and  payable  in  Cooncciicnc  Bj  the  law  or  the  former  State  grace  ig  allowed,  bjr 
the  latter,  not  Held,  that  the  check  was  not  entitled  to  grace.  On  the  Rni  trial  <k 
this  ease,  as  reported  in  E  Sandf.  336,  evidence  of  the  ngage  oF  banks  in  Connectieiit 
Ikot  to  allow  grace  was  admitwd,  and  held  to  govern  the  qaestion  whether  grace  shonld 
be  allowed.  This  was  reversed  in  the  Conrt  of  Appeals,  in  4  Seld.  190,  where  It  wai 
beld  that  the  eridenee  was  inadmissible  to  control  the  mlea  of  law  in  relalion  to  sach 
paper.  But  on  tiie  next  trial,  as  reported  in  S  Dner,  BS4,  the  usage,  being  found  gen- 
eral, was  admitted,  and  this  was  aSlnncd  on  appeal,  in  3  Kem.  SiKI.  It  seems  Kim» 
what  difficult  lo  reconcile  these  cases.  See  t'n/ni,  note  o.  Martin,  J.,  Vidal  v.  Thomp- 
son, 1 1  Mart.  La.  S3 ;  Goddin  e.  Shipley,  T  B.  Mon.  STS ;  Lucas  u.  Ladcw,  SS  Misso. 
341;  Ripley  r.  Greonleof,  2  Vt.  \M;  Bryant  v  Edson,  S  id.  3S5.  In  this  cose,  A,  of 
Haaaachuseits,  made  a  note  there,  payable  to  B,  of  New  Hampshire.  B  bronght  the 
note  to  Vermont,  and  C,  of  Vermont,  signed  il  as  ajoint  maker.  The  note  was  doted 
in  Massachoaclts.  By  the  laws  oF  New  Hampshire  and  Hasiachnsetts,  the  note  was 
entitled  to  grace  ;  by  the  law  of  Vermont,  not.  Held,  that  the  note  wai  to  bo  consid- 
ered OS  made  and  payable  in  Mauachnsetts. 

(0  Snpm,  p.  3SS,  notes  d  and  / 

lia)  Sec  the  coses  cited  inpra,  p.  397,  note?,  as  to  the  enftom  of  b«nki  b  the  Dis- 
trict of  Columbia  to  ailow  four  days. 

(n)  ScesHpni,  p.  396,  notes  tf  and/;  Kilgore  n.  Bolklcy,  14  Conn.  3S3,  where  5tom, 
J.  said  :  '*  Tlie  question  how  fur  orldcnee  of  mage  is  admissible  to  vilow  that,  as  Kt  • 
particular  species  of  negotiable  paper,  it  is  entitled,  not  to  the  asoal  number  of  days 
of  grnre  allowed  by  the  general  law,  bat  to  a  greater  or  less  number,  has  received  tlie 
most  deliberate  considention  of  our  courts  of  the  highest  authority,  especially  on 
eommcninl  queslions,  and  is  most  explicitly  and  doctsiTcIy  settled."  Bowcn  e,  Newell, 
■  Kem.  !90,  E  Duer,  584  ;  Cily  Bank  v.  Cutter,  3  Pick.  414,  infra,  p.  403,  note  i. 

la]  Woodmff  «   Merchanik'  Bank,  9S  Wend.  673,  wbare  ydteii.  C.  J.  taid  i  "  The 
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Dowerer,  to  this  rule,  is,  that  no  evidence  of  usage  can  be  allowed 
to  control  the  terms  of  any  Btatutorj  enactment  on  the  Bubject.(f)) 
The  only  remnant  of  the  idea  of  favor  which  now  attaches  to 
the  days  of  grace  is  this :  If  a  note  or  bill  without  grace  falls 
due  on  Sunday,  or  any  recognized  holiday,  like  any  other  con- 
tract which  is  to  be  performed  on  that  day, (9)  it  is  not  payable 
until  the  next  succeeding  secular  day,  according  to  tlie  weight 
of  authority,(r)  because  the  payor  cannot  be  compelled  to  do 

clfoct  of  the  proof  of  uage,  u  girea  Id  thii  cue,  if  lanclionei],  would  be  to  overttini 
the  whole  law  oa  the  labject  of  bills  of  excbange  in  tlie  cit;  of  New  Tork.  We  need 
•ctrcelj  add,  even  if  the  wttneuea  were  not  miat&ken,  and  [he  usage  prcTaiU  there  m 
teitifled  to,  it  cannot  bo  allowed  to  control  the  settled  and  acknowledged  law  of  ihe 
State  in  reepeci  to  thii  deitcdption  of  paper."  This  caie  wai  afllnned  in  6  Hill,  174. 
The  case  of  Brown  c.  Newell,  4  Seld.  190,  la  to  the  same  eff«cL  Tbe  only  gronnd  on 
which  Uieso  csees  can  be  aaetaiaed  is  that  the  naage  waa  not  snfSidently  proTed.  Bat 
the  courts  did  not  seem  to  reae  tlieir  decision  on  this  ground.  At  any  rate,  ao  far  at 
the  admission  uT  evidence  of  a  propeKy  eiinblisbed  cnslom  ii  concerned,  ^tj  ara 
overruled  hj  the  caae  of  Bowen  d.  Newell,  3  Kem.  390.     See  si^im,  p.  999,  note  k. 

(pi  Perkins  e.  Franklin  Bank,  SI  Pick,  483. 

(f)  3  Parsons  on  Contracts,  1T9. 

jr]  Sailer  v.  Bnrt,  SO  Wend.  SOS  ;  Barrett  d.  Allen,  10  Ohio,  49S,  Lant,  C.  J.  da- 
•eating.  The  point  was  learnedly  discussed,  and  elaborate  opinions  on  both  sides  of  the 
question  given,  in  Avery  v.  Stewart,  2  Conn.  69,  where  a  majority  of  the  court,  con- 
sisting of  Smjl,  C.  J  ,  TrambttU,  SmM,  Braiaard,  Goddani,  and  Gould,  JJ,,  derided 
that  a  tender  on  Monday  of  the  amount  dne  on  a  note  payable  on  Sunday,  without 
grace,  was  valid,  Edmond,  Smith,  and  Htamtr,  JJ.  dissenting.  Gould,  J.  said  :  '-  The 
Bote  in  qoestioo  became  payable  on  Sunday.  But  payment  on  that  day  is  prohibited 
by  law.  The  question,  then,  arises,  whether  the  tender  should  have  been  made  cm 
Satnrday  or  Monday.  It  has  been  argued  that  the  debtor  in  such  a  case  mast,  at  his 
peril,  pay  or  tender,  at  all  events,  wiiAin  tbe  lime  appointed.  It  would  seeiu  to  ma 
qnite  aa  reasonable  to  say  that  he  cannot,  in  any  event,  be  required  to  pay,  nor  th« 
ci«dilor  to  accept  payment,  b^bn  (be  time  appointed  It  is  trne,  as  to  contracts  or 
which  days  of  grace  are  allowed,  that  if  the  last  of  those  days  is  Sunday,  paymenl 
must  be  made  on  Saturday.  But  the  allowance  of  grace  was  originally  a  mere  indal 
gencp,  which  it  might  be  very  reasonable  la  qualify  with  greater  strictness  than  if  it 
bad  been  demandahle  as  a  matter  of  righL  At  any  rale,  the  allowance  of  grace  is  aa 
anomaly,  and  the  rules  resulting  from  it  are,  of  eonrae,  not  to  be  extended  by  analogy 
Upon  the  whole,  the  doctrine  which  appears  to  me  most  reasonable  is,  that  as  Sunday 
cannot,  for  the  purpose  of  performing  contracts,  be  i^arded  as  a  day,  in  law ;  il  is,  af 
to  that  purpose,  to  be  considered  as  stricken  from  the  calendar,  though  intervening 
Sundays  are  doitblless  to  be  coiinied  as  in  all  other  computations  of  time ;  because 
tbey  are  not  appointed  for  die  ptrforimmce  of  any  act.  And  this  distinction  is  analo- 
gous 10  the  modee  of  computation  under  the  common  rule  for  pleading  in  abatemeDt.' 
Hotmer,  J.,  in  a  dissenting  opinion,  said  :  "  I  have  already  observed,  that  Ihe  perform- 
ance of  th^  contract  shoald  be  as  near  to  the  letter  of  it  as  it  may  be;  and  that  it  will 
be  eqoally  near,  whether  the  day  of  payment  is  considered  as  being  Saturday  or  Mon- 
day. The  other  branch  of  my  proposition  is  this,  that  it  most  not  include  a  longer 
period  than  tbe  one  which  the  contract  expressly  asanme*.    In  other  woids,  the  panv 
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busineEs  on  such  &  day,  nor,  in  the  case  of  Sunday,  is  it  lawful 
for  him  so  to  do.  But  if  the  last  day  of  grace  falls  upon  a  holi- 
day, the  note  or  bill  must  be  presented,  in  the  absence  of  any 
statutory  provisions  to  the  contrary,  on  the  secular  day  next  pre- 
ceding the  holLday,(s)  even  though  the  note  be  entirely  deprived 


promiBing-  mnat  pcribrm  wilhin  die  time  prefixed.    To  enlrn^  the  lime  of  a  contract 

is  ju)  Hicert,  nan  diire.  If  tlis  contractor  has  appointed  a  Saj  on  which  to  peribnn, 
when,  by  law,  he  cannot,  he  did  it  with  hii  eyes  open,  with  full  knowledge  that,  nnlesa 
his  agreemeat  whs  Toid  from  the  Impowibilitj  of  porfbnnance,  it  could  not  be  eieenled 
on  the  day  prefixed.  What,  then,  is  the  rcBBonai>le  conseqacnce  ?  As  the  partj  prom- 
ieing  knew  that  liis  contract  coald  not  literall;  be  accomplished,  and  as  he  kneiv,  like- 
vrise,  that  be  mnit  perform  within  the  limits  of  the  time  asinmed,  he  munt  have  ex- 
pected and  intended  to  have  falSUed  it  on  SBlnrda;.  This,  in  my  jndgment,  is  the 
fair  legal  construction.  If  it  wanted  fortifying,  it  wonld  derire  it  from  the  well-known 
maxim,  —  a  nile  of  some  stricmesa  and  rigor,  and  the  last  to  be  resorted  to,  —  that  the 
constraction  is  to  be  most  strong  against  the  party  promising."  After  referring  to  the 
role,  thut.  when  the  last  dny  of  grace  falls  npon  Sunday,  demand  must  be  made  on 
Saturday,  ho  proceeds  :  "  Between  a  negotiable  note  becoming  dne  on  Sanday,  and  a 
notu  not  ncgDliahlc  payable  at  the  same  time,  I  perceive  a  distinction,  bat  no  ca^enlial 
ditTercnce.  The  conatraction,  in  my  opinion,  should  he  the  same  in  both  instances. 
It  cannot  comport  witb  public  convenience  that  a  different  mle  shoald  prevail  in  cases 
■o  very  similar.  It  is  much  preferable  that  there  shonld  be  one  nnifonn  rnle  on  the 
tnhjcct,  than  that  a  diversity  shoald  exist,  which  will  embarnuis  mankind  in  their  inter- 
coarse  with  each  other,  and  may  be  a  fmitnil  source  of  error  and  litigation I" 

fine,  in  my  judgment,  one  uniform  mle  of  constraction  on  the  point  under  discussion 
is  desirable.  The  penon  nho  promisea  to  do  an  act  must,  at  his  peril,  if  there  has  no 
impoBsihility  arisen  posterior  to  the  engagement,  perform  wilhin  the  time  explicitly 
assumed.  If  the  contract  is  slipnlaled  to  be  performed  on  Sunday,  the  ]eg»\  construe, 
tion  is,  tliat  it  shall  be  done  on  the  preceding  Satnrdaj.  This  is  agreeable  to  the  nsage 
of  merchants,  in  respect  of  bills  of  exchange  and  ni^iiabla  notes,  —  a  osage  not  arbi- 
trary and  founded  on  no  reason,  but  bottomed  on  common  sense  and  common  law; 
and  in  this  opinion  I  am  more  deeply  conflnned,  since  no  case  has  been  adduced  to 
show  that  a  peraon  baa  been  allowed  a  period  to  perform  in,  beyond  the  express  limita- 
tion of  his  contract"  Sec  also  Sanda  v.  Lyon,  18  Conn.  18;  Staples  n.  Franklin  Bank. 
1  Mat.  43,  47,  Shaa,  C.  J.  The  only  decision  to  the  contrary,  in  the  case  of  notes,  ii 
Osborne  r.  Smith,  14  Conn.  S6B,  note,  infra,  p.  409,  note  u.  But  with  regard  to  otber 
contracis.  it  will  be  seen  that  there  ta  a  conflict  of  antbority. 

(s)  In  TnsscU  u.  Lewis,  I  Ld.  Rnym.  743,  it  is  said :  "  Bat  if  it  happens  that  the 
last  of  the  said  three  days  is  Sunday,  or  great  holiday,  as  Christmas  day,  &c.,  npon 
which  no  money  used  to  be  pud.  (ben  the  party  ought  to  demand  the  money  npon  the 
second  day ;  and  if  it  is  not  paid,  ho  ought  to  protest  the  bill  the  said  second  day, 
otherwise  it  will  he  at  hie  own  peril,  tor  the  drawer  will  not  be  chargeable."  Biiasard 
V.  Leverini;,  6  Wheat.  102;  Barker  s.  Piriter,  6  Pick.  80;  Jackson  v.  Richards,! 
Caines,  343  ;  Lewis  r.  Barr,  2  Caines's  Cos.  195  ;  SpeTtca;  J.,  Oriffia  d.  QofT.  IS  Johna. 
433  ;  Ontario  Bank  r.  Petrie,  3  Wend.  ii6  ;  Cnyler  e.  Stevena,  4  id.  M6  ;  Ransom  v. 
Mack,  S  Hill,  58T ;  Sheldon  n.  Benham,  4  id.  129 ;  Shcppard  v.  Spites,  4  Md.  400,- 
OfFut  V.  Stout,  4  J.  J.  Marsh.  333  ;  Fleming  v.  Fulton.  S  How.  Mias.  473  ;  Barlow  B. 
Flanten'  Bank,  7  id.  139  ;  Homes  v.  Smith,  SO  Maine,  384,  where  a  demand  made  oa 
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of  gi-ace  bj  three  Bucceeding  holida3ra.(2)  Tliis  qiiestiioii,  it  may  be 
remarked,  like  all  others  connected  with  the  subject  of  grace,  is 
dependent  upon  the  law  or  the  usage  of  the  place  where  the  note 
or  bill  is  to  be  preseuted.(u)  In  case  the  holidays  intervene,  they 
are  to  be  treated  as  any  other  day.(ii)  Sunday  has  been  treated 
as  a  holiday  in  England  witii  respect  to  the  days  of  grace  on  foi*- 
eign  bills  from  the  time  of  Lord  HQ\t,(w)  and  it  has  since  been 
extended  equally  to  inland  bills  and  promissory  notes. (x) 

Before  any  statutory  provisions  coDcemiug  them,  tlie  fourth 
of  July,(y)  and  Commencement-day  at  Harvard  University  in 
Ma6sachusetts,(z)  have  been  recognized  as  holidays  hy  the  courts. 

SnndiT  itzeir  wu  held  a  day  too  late,  and  aa  indoner  wM  diichargod.  See  Atctj  v. 
SWwMt,  !  Conn.  69,  tapra,  p.  MO,  noW  r. 

(()  In  Dabney  o.  Campbell,  9  Hamph.  680,  the  last  day  m*  Sunday.  Saturday 
mi  NeW'Year'a  day,  and  the  demand  wai  made  on  Friday.  Neither  connsel  nor  court 
mads  any  objection  to  it.  The  caw,  however,  which  was  decided  for  the  def^ndaa^ 
an  iudoreer,  tamed  on  aaother  point 

{u)  Blodgett  r.  Dargin,  Si  Vt  361 ;  Kilgore  e.  Bulkley,  U  Conn.  3GS,  i^hich  wu 
a  case  on  a  rcrtilicata  of  depoiit  which  fell  doe  by  its  terms  on  Sanday.  Ai  it  wiu 
payable  in  New  York,  it  wa^  held  to  be  (rarerned  by  the  law  of  that  plare,  ai  to  the 
proper  day  of  presentinent.  Evidence  was  offered  by  the  defendant  to  show  that 
grace  was  there  diowed,  and  by  the  plaintifT  that  it  was  not  allowed.  Tbe  evidence 
had  been  objected  to.  On  the  qneation  whether  Saturday  was  a  proper  day  for  pT«- 
•entment,  the  plaintiff  introdaced  eridence  of  mage,  and  also  a  n^port  of  the  case 
of  Osborne  V.  Smith,  M  Conn.  369,  note,  decided  in  the  Sopcrior  Court  of  New 
York  city.  The  defendant  objected  (o  all  thia  evidence,  and  introduced  leatimony  to 
prove  that  the  custom  waa  to  make  the  demand  on  Monday,  and  also  a  rcjiort  of  the 
case  of  Salter  i>.  Burt,  30  Wend.  SOS,  dedded  in  the  Supreme  Court  of  New  York. 
The  jur;  found  for  the  pluintiflT.  Held,  that  the  evidence  and  dedaione  were  property 
admitted,  and  that  the  instruction  given  by  the  presiding  judge,  that  the  decision  of  the 
Supreme  Court  waa  entitled  to  greater  weight  than  tbat  of  the  Superior  Court,  but 
that  neither  was  conclusive,  waa  correct. 

(v)  See  Arery  b.  Stewart,  S  Conn.  69,  lupra,  p.  400,  note  r.  So  if  the  day  the  note 
ia  due,  on  its  face,  is  Sunday.    Wooley  d,  Clements,  1 1  Ala.  SSO. 

(a)  In  Taasell  t>.  Lewis,  1  Ld.  Kaym.  743,  "  Mercbanti,  in  evidence  at  a  trial  ill 
Qiuldhatl,  Trin.  T  Wm.  UL  (1696),  before  Bolt,  C.  J.,  awore  the  custom  of  meichanu 
to  be  such,  which  was  approved  by  Hob,  C.  J." 

(x)  Sou,  C.  J.,  Jackson  u.  Iticharda,  S  Caines,  343.  It  would  seem  always  to  have 
been  so  considered  in  the  United  States. 

Is)  Lewis  D.  Burr,  a  Caines's  Cas.  IBS;  Curler  n.  Stevens,  1  Wend,  G66;  Ransom 
V.  Hack,  3  HiU,  UT  ;  Sheldon  u.  Beuham,  4  id.  199. 

(i)  In  City  Bank  i'.  Cittt«r,  3  Pick.  414,  it  was  held  that,  though  this  day  was  not  a 
legal  holiday,  yet  a  usage  of  any  bank,  in  respect  to  notes  falling  due  that  day,  to  make 
a  demand  and  to  send  notice  the  day  previous,  will  bind  an  indonor,  connxanc  of  that 
usage,  of  a  note  discounted  for  him  at  the  bank ;  and  whether  the  note  was  payable  at 
the  bank  or  not  is  immaterial.  In  this  case  the  note  was  payable  oa  lliat  day,  and  a 
demand  made  the  day  previous.     The  iudoraer  was  held. 
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Now,  in  most  of  the  States,  there  are  statutes  specifically  de- 
scribing holidays,  and  prescribing  the  practice  with  regard  to 
them;(n)  but  independently  of  these,  usage  would  determine 
whether  any  day  was  to  be  so  regarded,  and  also  the  regulations 
concerning  it.(&) 

(a)  la  Alabama,  SandAj,  Jan.  lit,  and  Jalj  4th  ara  established  holidays.  Code, 
I89S,  p.  3IT.  In  Arkantai,  Snndajr,  Jnl;  4th,  Dee.  ifith  In  Calijbmia,  Sandaj, 
Jan.  1st,  Jalf  4th,  Dec.  25th.  Wood,  D[g.,  tSSS,  p.  71.  In  OanTuxtiait,  Saodaj,  Jal; 
4th,  Dec.  asih,  Thanksgiving  and  Fast  days.    R.  S.  1B54,  p.  694. 

In  Gmrgia,  Sunday,  Jan.  let,  July  4th,  Dec.  35th,  Fast  and  Thanksgiring  daji. 
Cobb,  New  Dig.,  1851,  p.  533.  In  lUinoU,  Snnday,  Fonrth  of  Jnly,  Christnias,  Hew 
Year's  day.    lU.  Stats.,  ed.  IgSS,  p.  119. 

In  loioa,  Sunday,  Jan.  Ut,  July  4th,  Dec  Sath,  Fast  and  Tbank^viDg  day*.  R»- 
VLsionof  ISSO,  p.SSO. 

In  Lmiltiatia,  Sunday,  Jan.  let,  Jan.  Bth,  Feb.  33d,  Jaly  4th,  Dec.  SSih,  Good  Fri- 
day.   These  are  called  "  days  of  public  rest"    R.  8.  ISSa,  p.  44. 

In  Maint,  Snnday,  Feb.  SSd,  July  4tb,  Dec.  3Bth,  Fast  and  ThankagiTing  day*. 
R.  S.  1857,  p.  373. 

In  Mauach\atttt,  Sunday,  Feb.  !!d,  July  4th,  Dec.  SSth,  Fast  and  Thanksgiving 
days.    Oen.  Stats.  1860,  p.  394 

In  lUitnetoItt,  Sunday,  Jan.  1st,  Jnly  4tb,  Dec.  35lh,  Fait  and  Thanksgiving  days. 
Stat.  185B,  p.  376. 

In  MltUHiri,  Sunday,  Jan.  Isl,  July  4th,  Dec.  SSth,  Thanksgiving.  R.  3.  1655,  p. 
S9S.  In  Nea  Bampildn,  Snnday,  Jnly  4ch,  Fast  and  ThanliBgiving  days.  Laws  of 
lesT,  p.  187.  In  Nrw  Jmof,  Snnday,  Jan.  1st,  July  4ch,  Dec  SSth.  I^ixon,  Dig. 
1855,  p.  669.  In  Neto  York,  Snnday,  Jan.  1st,  Jnly  4th,  Dec  !5ih,  Fast  and  Thanks- 
giving days.     R.  S.  1653,  p.  181. 

Id  Ohio,  Sunday,  Jan.  Ist,  Jnly  1th,  Dec.  a5th,  ThanksgiTing.    I.ain,  1S57,  p.  ?«. 

In  Riode  Maid,  Sunday,  Jan.  1st,  Jnly  4th,  Dec.  SSth,  Thanksgiving  and  Fait 
days.     It.  S.  1857. 

In  IVnneisu,  Sunday,  Jan.  Ist,  July  4th,  Dec  SSth,  Fa«t  and  Thanksgiving  day*. 
Code,  1858,  p.  400. 

In  Vermoat,  Sunday,  Jan.  Ist,  Jnly  4ih,  Dec.  SSth,  Fast  and  Thanksgiving  day*. 
Cotnp.  Stat.  1850,  p.  443. 

In  WiKrmtin,  Sunday,  Jan.  Ist,  Jnly  1th,  Dec.  BSlh,  Thankapving.  Gen.  Xiawt, 
1 860,  p.  331. 

In  the  foltoiving  States  the  demand  must  be  made  oo  the  business  day  i»xt  pi«ced- 
ing  any  holiday,  —  Alabama,  Arkansas,  Califbmia,  Qeorgia,  Louisiana,  Massachnaetti, 
Uinnesota,  Missouri,  New  Hampshire,  New  Jersey,  New  York,  Ohio,  Rhode  Island, 
Vermont.  In  the  following  States,  on  the  Brst  business  day  next  succeeding,  —  Con- 
neolicnt,  Wisconsin.  In  Elaine,  where  a  holiday  falls  on  the  last  day  of  grace,  de- 
mand must  be  made  the  busineea  day  next  before  the  holiday.  If  on  the  lasl,  and 
also  on  the  second,  it  should  be  made  the  next  succeeding  business  day.  In  Ver- 
mont, the  rcgulationa  affect  conlracls  on  which  no  grace  is  allowed  equally  Willi 
those  which  are  entitled  to  tlmt  indvilgcnce. 

(i)  City  Bank  v.  Cutter,  3  Pick.  Ill,  mpra,  note  x.  In  Adams  v.  Otteiback,  15 
How.  539,  a  bank  which  had  been  accnstonied  to  make  presentment  of  paper  dii- 
■■otinted  on  the  day  after  the  third  day  of  grace,  attempted  to  set  np  a  usage  to  make 
presentment  on  Monday,  when  Sunday  wa*  the  fourth  day ;  bnt  as  the  only  evidence 
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It  is  settled  that,  if  the  maker  is  entitled  to  grace,  the  indorser 
has  the  same  privilege ;  (c)  and  also  that,  if  the  indorser  has  tlie 
right  to  consider  the  days  of  grace  as  a  part  of  the  contract,  the 
maker  has  also ;  (d)  though  an  opinion  seems  formerly  to  have 
been  entertained,  that  grace  only  applied  aa  regards  an  indorser, 
and  that  the  maker  was  liable  ae  soon  as  the  note  fell  due,  ac- 
cording to  its  terms ;  (e)  but  there  is  no  modern  authority  to  this 
effect,  and  no  usage  that  we  are  aware  of. 

As  to  the  kinds  of  instruments  entitled  to  grace,  the  rule,  as 
supported  by  the  weight  of  authority,  is,  that  all  negotiable  notes 
and  bills,  except  those  payable  on  demand  and  those  in  which  an 
intention  to  exclude  grace  is  apparent  on  the  face,  are  entitled  to 
this  indulge  nee.  (ee)  And  if  a  note  is  payable  by  instalments  which 
fall  due  on  fixed  days,  with  interest,  each  payment  is  entitle<l  to 
grace.(e/} 

There  may  still  be  some  doubt  with  reference  to  bills  payable 
at  sight,  for  the  law  on  this  point  can  hardly  be  said  to  be  in  a  sat- 
isfactory state.  In  England,  there  has  been  as  yet  no  authorita- 
tive decision,  though  the  inclination  of  the  authorities  appears  to 
be  in  fevor  of  the  aIIowance,(/)  _Iri  this  country,  the  weight  of 

of  this  nBBge  consisted  of  four  inatniices  within  two  yenrs,  it  waa  hold  not  to  be  Buf- 
ficiently  eslnblished.  In  Dabney  v.  Ciinipb*ll,  9  Hiimiih.  690.  evicicnco  was  introduced 
of  n  ns«ge  of  the  bunks  in  Memphis  sniJ  Nnshvilla  (o  regsrd  New-Year'a  dny  as  > 
holiday.  The  judge,  at  Nisi  Friue,  charged  the  jury  that  a  dernHnd  the  day  previous 
waa  not  aafficient  to  charge  an  indortier,  unlesH  he  had  express  knowledge  of  the  usage, 
or  previous  dealings  with  the  bank  from  which  snch  knowledge  could  be  inferred. 
Held  correct,  and  a  venlict  for  the  defendant  was' an  stained.  The  plaintiffs  contended 
thflt  the  defendant,  having  dealt  witli  the  hank,  was  bound  by  the  usage,  whether  he 
bad  knowledge  or  nuL  Gnen,  J.  said:  "I'he  custom  proved  in  this  case  is  not  one 
by  which  all  the  notoi  negotiated  in  this  bank  are  regnlaled,  but  it  is  a  castom  appli- 
cable to  only  one  day  in  the  year.  In  the  nature  of  things  the  canes  on  which  this 
usage  has  been  acted  on  must  be  eompara lively  few :  actual  knowledge  of  it  rannot, 
therefore,  bo  reasonably  inferred,  even  in  relation  toliabitnal  dealers  in  the  bank.  Hot 
^at  a  man  who  is  not  proved  to  have  dealt  at  all  "ith  the  bank  heretofore  shall  lie  held 
bound  by  soeh  usage,  is  to  Fnbvert  altogether  the  original  principle  of  the  cnsea,  and  to 
snbstitnte  the  naa^  of  a  bank  as  the  law  of  the  contract,  in  oppowtlon  to,  and  disre- 
gard of,  the  general  law." 

(c)  Picknnli.  Valentine,  IS  Maine,  KD;  Central  Bank  u.  Allen,  16  id.  41, 

(d)  Love  ».  Nelson,  Marl.  &  Y.  aa? ;  Hofian  v.  Cnyler,  8  Coni'n,  203. 

(/)  Jarvia  ii.  McMain,  3  Hawlia,  10  (\BU).  In  both  cases  rite<l  i-.ipra,  note  d,  the 
judges  at  Kisi  Prius  instructed  the  juries  to  the  same  effect,  but  the  conrts  above  d^ 
cided  that  the  instruetions  were  erroneous. 

(«)  In  California  it  is  held  under  the  Ktatnte,  tlial  notes  on  demand  are  entitled  to 
three  <lBvit  of  grace,  beginning  after  the  day  of  demand.     Bcli  p.  Ssckelt,  38  Cal.  407. 

((/)  So  held  in  Mnssachusotts,  in  Coffin  «.  Ijiring,  5  Allen,  1S3. 

(/)  In  Dchers  v.  Harriot,  1  Show.  163,  164,  note  (1693),  all  the  merchants  agreed 
"  Uiat,  if  there  were  an  acceptance,  the  protcut  must  be  at  the  day  of  payment ;  if  at 
sight,  then  at  the  third  day  of  grnce."  In  Coleman  b.  Saver,  l  Barnard.  3<)3  (1728), 
one  of  the  qnestiona  was  "whether  the  three  days  of  grace  are  allowable  by  ihe  custom 
of  London,  as  well  where  a  bill  is  payable  at  certain  dayr  after  sight,  aa  well  aa  where 
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authority  is  on  tlie  same  side,  but  the  decisions  are  coDflicting.(^) 
Undoubiedl;  ueage  would  determine  the  question  in  any  particu- 


it  a  payable  npon  light.  Tbe  Chief  Jnaticeaaid  the  dajs  of  grace  were  allowable  id  oiM 
caMM«eUa8tb«0lher."  Id  Jansonf.  Thomas,  a  Doug.  421  (ITSl).  it  wasobjeclm* 
by  the  defundaat,  that  the  bill,  which  <Ttu  at  sighc,  waa  nnsUunped.  It  was  answered, 
that  tbe  stamp  act  excladed  bills  on  demand,  and  that  bilU  at  sight  shonld  come  within 
the  operation  of  the  act  Held,  for  tho  defendant,  that  the  bills  should  hare  been  stamped. 
JJord  Mcmafidd  said  ;  "  I  belicrc  there  is  great  doubt  ai  to  the  osage  ahoat  the  three 
days' grace."  Bulla;],  aaid:  "Inacaie  before  WiUei,  C.J.  (1743),  a  special  jury  cer- 
tifled  (bat,  on  bills  at  sight,  threa  days  were  allowed.  That  was  an  action  on  an  in- 
land bill.  I  know  that  now  thej  differ  about  it  in  the  city,  bnt  in  general  it  is  taken." 
In  Dixon  d.  Nottoll,  I  Ciomp,  U.  &  B.  307  (IB34),  the  point  arose,  but  the  conn 
thought  it  unnecessary  to  express  any  opinion  npoa  it."  Id  Webb  ■.  Fairrafluer,  3 
M.  &  W.  473,414,  Botlaad,  B,,  interrapting  counsel,  said:  "  In  tbe  case  of  a  bill  paya- 
ble at  sight,  it  has  been  decided  over  and  over  again,  that  the  bolder  cannot  ane  upon  it 
until  after  the  expiration  of  the  third  day  after  sight," 

(jf)  Tbe  cases  allowing  grace  are  Hare  v.  Smith,  IB  Ala.  SD7,  where  ZJnrcron,  J. 
said :  "  I  am  fi-ee  lo  confess  that  my  opiniim,  nntnnimeUed  by  anthcrity,  would  inclina 
nta  to  hold  that  a  bill  of  exchange,  payable  at  sight,  is  not  entitled  to  days  of  grace." 
Bat  after  citing  the  English  anthorides,  and  the  opinions  of  text-writers,  adds;  "  Undei 
the  indnence  of  these  aathoritiee  I  feet  constraiocd  lo  hold  that  a  bili  pa^-ablo  at  eight  Is 
entitled  to  days  of  grace."  Locaa  o.  Ladew,  38  Miiso.  343.  In  Nimirk  b.  Martin, 
I  Monthly  Law  Mag.  15,17  West.  Law  J.  3S0,  Slraidiridgt,  3.  said:. "On  the  abstract 
question,  Iha>onotnow,norhaTeIfDr  thirty  yean,  had  the  least  doubt."  He  then  cites 
the  opinions  of  Kent,  Bayley,  and  Cbitty  with  approbation,  and  adds  ;  "  If  ire  wera  at 
liberty  to  examine  into  the  reason  of  the  thing,  it  would  seem  much  stronger  in  favor 
of  a  sight  draft  than  of  one  at  sixty  days  or  six  months,  where  all  reason  fails."  Contra, 
Trask  V.  Martin,  1  E.  D.  Smith,  SOA,  Ingraham.S.  dissenting.  Woodruff,  J.,  delivering 
the  opinion  of  the  conn,  said:  "However  such  allowance  originated,  whether  in  the 
indulgence  of  the  holder  or  otherwise,  it  became  at  last  the  right  of  the  drawee.  But  it 
is  in  contnidiaion  of  the  terms  of  the  bill,  and  a  departure  from  its  plain  import.  So 
lar  ai  the  usage  allowing  sach  deportDre  has  ripened  into  law,  so  far  as  this  departure 
has  been  recognized  and  approved,  so  far,  and  so  far  only,  should  it  prevail  agaiast  the 
otherwise  obvious  meaning  of  the  language.  The  languagt  of  a  bill  of  exchange  payable 
at  sight  requires  that  it  should  be  paid  when  exhibited  to  the  drawee.  Is  it  payabls  ac. 
cording  to  its  purport,  or  does  that  usage,  which  has  now  become  /am,  embrace  sach  a 
bill,  and  alter  its  otherwise  legal  meaning?  Prima  Jticie,  ai  already  remarked,  the 
loii^ruags  of  the  bill  should  govern.  This  rule  of  construction  is  applicable  as  much 
to  commercial  contracts  as  to  any  others.  If  the  langnage  is  to  be  controlled  end  modi- 
fled  by  nsaf^  it  may  be,  1st,  by  a  usage  so  ancient  and  so  aniverBal  as  to  form  a  part  of 
tbe  general  law  applicable  to  the  subject,  or,  !d,  as  nsege  of  a  particular  place,  anifbrm 
within  its  limits,  creating  an  exception  to  the  general  mle,  and  to  he  ascertained  by  in- 
quiry and  proof  ....  Nothing,  therefore,  can  be  inferred  respecting  bills  payableaJsighl 
.  ftx>m  the  conceded  fact  that  bills  payable  q/}fr  sight  or  after  date,  or  at  a  future  day,  have 
days  of  grace,  so  long  as  it  is  no  less  clearly  settled  that  bills  payable  on  demand,  or 
without  any  day  of  payment  named  therein,  have  no  days  of  grace.  On  the  contniry, 
if  analogy  furnished  any  guide,  we  should  say  that  the  terms  'at  sight'  no  less  de- 
Udelly  indicated  on  ihe  titry  irulant,  than  ■  on  demand,'  and  there  would  seen)  to  be  no 
Bwra  reaton  lor  allowing  days  of  grace  in  the  one  case  than  in  the  other."    The  judga 
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lar  case,  acd  it  has  been  so  held.(A)  The  opinion  of  some  of 
the  older  writers  was  for  the  exclusiou  of  grace,(t)  but  this  is  not 
so  with  the  majority  of  modern  authors  who  have  treated  of  the 
aiibjoct.(/)     In  many  of  the  States  statutes  have  been  passed, 


gOM  OD  then  to  Mate  thkt  the  cue  had  been  argned  entirdj  iput  from  any  local  nsage 
In  New  York,  and  tbu  the  jteueral  auge  with  refbrBDCe  to  billi  u  aighi  wm  >o  an- 
Mrtaia,  and  ita  recognidon  lo  donbtfal,  that  it  cunld  not  be  taken  to  contradict  the  im- 
port of  tbs  langnage  of  the  bill  itaelf.  The  c»Be>  oiled  (■^vo,  p.  404,  note/  were  criti- 
died,  and  their  aathority  denied.  The  opinionit  of  the  ten  t-wrilen  were  commented  opoa 
at  length,  and  the  anthoritjr  of  Beawes  and  Kjd  eipecLallj  relied  npon.  Uetlien  addd-. 
"  My  condiuion  is,  that  the  language  of  the  inatrumenC,  in  the  absence  of  anj  leltled 
legal  principle  modifying  ita  import,  must  govern  the  court  in  delenninitig  it> 'meaning 
and  effect.  And  that  there  la  no  known  recognized  oaage  which  the  coart,  as  a  matter 
of  law,  can  say  has  given  to  such  bills  the  allowance  of  days  of  grace,"  So  far  a«  (he 
reason  of  the  thing  is  concerned,  we  ilioald  be  inclined  to  adopt  the  opinion  of  Slram 
bridyt,  J.,  cited  above.  It  has  been  Slated  that  grace  probably  had  its  origin  in  the 
bet  that  the  goldsmiths,  who  were  the  eariy  boukere,  used  to  make  their  paymenu 
in  ban  of  gold  and  silver,  and  often  would  require  some  time  in  order  to  have  a  suB3- 
cient  weight  at  the  place  of  payment  to  meet  the  demand.  This  of  course  would  apply 
wiib  all  tlie  more  force  to  those  bills  the  time  of  whose  presentment  was  ancertain,  as 
is  the  case  with  bills  at  sight;  so  that  whenever  a  goldsmith  stipulated  chat  a  bill 
•boald  first  be  shown  ta  him,  he  also  stipulated  that  a  reatonable  time  should  be  al 
lowed  him  within  which  to  prepare  to  meet  it.  With  respect  to  analogy,  it  is  dcai 
that,  granting  there  is  a  difference  between  a  sight  bill  and  one  on  demand,  the  fonoe) 
bears  a  closer  resemblance  to  a  bill  at  one  day's  sif^I,  which  ia  without  any  doubf 
entitled  to  grace,  than  die  latter,  which  is  doL  The  distinction  between  these  two 
kinds  of  instnimaata  has  always  been  clearly  defined,  and  one  objection  to  the  decision 
in  Trask  t>.  Martin  is,  that  it  tends  to  obliterate  the  line  which  bas  been  dnwn  between 
them.  With  regard  to  the  cnticisms  on  the  E^iglisb  authorities,  although  it  will  be 
conceded  that  none  of  them  is  anthoiitallva,  yet  they  are  all  evidence  to  show  what  (he 
custom  of  merchants  formerly  was ;  and  the  opinion  of  "  all  the  merchants  "  in  the 
cate  in  Shower,  of  the  "  special  jury  "  in  the  case  tried  before  Milter,  C.  J.,  is  ceruunly 
entitled  to  great  weight  on  (his  point.  As  ngards  the  coii(rBdiction  of  the  langnage 
of  the  bill,  it  wonid  seem  that  this  argnmenl  might  have  been  used  with  greater  force 
al  the  early  period  in  the  law  of  notes  and  bills  (han  at  present,  and  that,  instead  of 
being  necesaary  to  show  by  usage  (hat  a  note  or  hill  is  entitled  to  grace,  it  would  seem 
to  be  more  in  accordance  with  the  spirit  of  modern  law,  aa  slated  io  the  cases  cited 
ntpra,  p.  3BG,  notes  d  and  f,  that  the  burden  of  proof  is  upon  the  party  seekinj;  lo  de- 
prive any  kind  of  negotiable  instninient  of  grace,  lo  prove  either  a  uage  or  law  to  that 
effect.  If  this  were  not  so,  it  is  concdved  that  grace  could  never  he  allowed,  °aeept 
on  paper  which  is  already  entitled  to  it. 

(A)  .Sbniobn'idjw,  J.,  Nimick  D.  Martin,  I  U.  S.  Monthly  Law  Mag.  15,7  W<»>.Law 
Jonm.  seo,  in  the  District  Court  of  New  Orleans.  Nov.  1849. 

(0  Beawei,  pi  SS2,  S&a ;  Glen,  119.  citing  Lav.  tom.  1,  liv.S.c  S;  Scarlett,  C.  It, 
B.  S;  Johnson,  9;  Jonsse  da  I'Ordon nance  1673,  TB;  Sjd,  10;  Fothier,  173. 

(;')  Baylcy,  233  (Am.  ed.  1836) ;  Bylea,  163,  says  :  "  The  weight  of  anthorily  bas 
beenconsidcred  to  incline  in  hror  of  such  allowance."  Chitty,  3S8,  aei,  lOthLond-ed.; 
Edwards,  S33 ;  Forbes,  14S ;  3  Kent,  Com.  loa ;  Selw.  N.  P.,  Bills  of  Kich  6  \  Iteith. 
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owing  to  the  unoertunty  of  the  law;  some  of  theou  admit' 
tmg,{k)  others  excluding  gnu:e.(/) 

Grace  has  never  been  extended  to  notes  and  bills  on  de- 
mand,(m)  but  there  are  statutory  regulations  coDceniing  this  also 
io  several  Stat6s.(a} 

If  a  note  be  payable  by  instaloientB,  the  days  of  grace  are 
allowed  on  each  instalment,  (o)  A.  note  payable  the  first  day  of 
May,  "fixed,"  has  been  held  not  entitled  to  grace,  the  signifi- 
cation of  the  word  "  fixed "  being  conEtrued  to  be  "  without 
gta<ie."(p)  This  meaning  has  not  been  applied  to  the  words 
"without  defalcation. "(9) 

A  bank-check  ordinarily  is  not  entitled  to  grace  ;  but  whether 
it  is  entitled  to  tlie  allowance  or  not  when  postdated,  or  when  its 
terms  are  the  same  with  those  of  a  bill  of  exchange,  is  yet  unset^ 
tied,  the  authorities  being  in  a  state  of  conflict.(r)  Grace  has 
been  allowed  on  bank  post-noteB,(j)  and  there  eeems  to  be  no  rea- 


Here.  Law,  M9,  6th  Lond.  ed. ;  81017  on  Billi,  S  343 ;  Viner,  Abr.,  BUIa  of  Excb.  B, 
Thi'mpaon  eicpiesBea  no  opinion.    So  1  Boll,  Com.  416. 

(jt)  Alabami,  Arkanau,  Indiana,  Loaisiana,  Main«,  HaasachatelU,  Michiean,  Mln- 
oaioEa,  New  Uampahire,  North  Carolina,  Ohio,  Ongon,  Sonth  CaroUaa,  Texai,  Wia. 
coniin.     See  mpra,  p.  S93,  notea  b,  c. 

(i)  California,  Minium  u.  Fishar,  4  Calif.  35;  Delaware;  Georgia,  Freeman  s.  Ros4, 
IS  Qa.  S5S ;  Missonri,  Lncaa  n. Ladew,  USMiiBo.34Z  ;  New  Tork ;  PennaylTania,  Lam 
of  I8ST,  p.  690;  Rhode  Island,  H.  S.  1857,  p.  2T8;  Tenneuce,  Code,  1858,  p.  400, 
Vermont.    See  tupra,  p.  393,  notes  b,  e. 

(n)  Cammer  c.  Hwrison,  9  McCord,  S4S ;  Smith  n.  Bythewood,  Rice,  S4S ;  LdcIci; 
V.  Pepper,  Monit,  490.  See  Freeman  t>.  Rom,  li  Oh.  S52  ;  Cbuen,  J.,  Barker  v.  Ail' 
deraon,  ai  Wend.  S7a  ;  Woodmff  o,  Merrhants'  Bank,  iWxm.  C.  J.,  25  id.  673  ;  Part», 
B.,  Oridge  ir.  Sherborne,  II  M.  &  W.  374. 

(n)  In  the  following  States  grace  ia  eipregaly  denied  hj  etatate,  to  note*  and  bills  on 
demand  :  Maine,  MBsaachuBetta,  Mii'higan,  Minnesota,  New  Hampshire,  North  Caro- 
lina, Vennont,  WiBcoiuin.    See  tapra,  p.  393,  notei  b,  c. 

(a)   Oridge  d.  Sherborne,  II  H.  &  W.  374.     See  Carlon  v  Kenealj,  1!  id.  139. 

ip)  Durnford  v.  Pattenon,  7  Mart.  La.  460,  where  the  opinion  of  Febrero  ia  cited 
to  show  that  "  flsed  "  nteana  "  withont  grace,"  and  that  of  Jonue,  that  it  is  anpei- 

(?)  McDonald  «.  Lee,  la  Lil  439. 

(r)  /n/ro,  chapter  on  Checks,  voL  IL,  p.  69. 

(j)  titardyt.  Henderson,  4  B.  &  Aid.  IS92;  Staples  «.  Franklin  Bank,  1  Met.  43; 
Perkins  v.  Franklin  Bank,  31  I^ck.  483.  These  hut  two  caaea  were  decisions  onder  a 
statute  which  provides  thai  oo  all  promisaoij  negotiable  notes  payable  at  a  futnre 
day  certain,  in  which  there  is  not  an  express  stipnlation  to  Che  contiary,  grace  shall 
l«  allowed  ;  but  aa  this  appears  to  be  nothing  more  than  an  enactment  <^  or  reco^ 
nitiOQ  of  the  common  lav  on  the  snbject,  the  aalboriliea  would  apply  equally  where 
there  ara  no  itatntory  proTtsioni. 
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SOU  «  b;  the  same  sbnuld  not  be  applicable  to  oertificateG  of  de- 
posit payable  oa  time;  but  the  law  witb  reference  to  this  last 
kind  of  instrument  is  jet  ausettled.(^)  Whether  notes  payable 
to  a  particular  person  without  the  words  "  or  order,"  are  entitled 
to  grace  or  not,  is  likewise  unsettled. (u)  A  similar  uucertaiuty 
exists  as  to  sealed  notes. (v)  The  maker  may  stipulate  that  a 
note  or  bill  shall  be  paid  without  grace.  Such  a  stipulation  may 
be  in  any  form  of  words  which  convey  the  idea  that  the  iustru- 
meat  is  to  be  payable  without  grace,  as  by  using  the  words  in  the 
body  or  on  the  margin  "  without  grace,"  "  no  grace,"  "  free  of 
grace,"  or  any  other  circumlocution  which  would  indicate-to  the 
holder  that  it  is  payable  on  the  day  fixed.(uf) 

So  in  the  case  of  an  acceptance,  where  it  is  apparent  from  tlie 
terms  of  the  writing  that  the  acceptor  in  designating  the  day  of 
payment  intended  to  include  the  days  of  grace,  the  day  men- 
tioned is  the  peremptory  time  for  presentment,  witliout  any  ad- 
ditional allowance.  Thus,  where  a  bill  at  sixty  days'  sight  is 
accepted  September  14,  payable  November  16,  the  demand  must 
be  made  on  this  last  date  iu  order  to  charge  a  drawer  or  iu- 
dorser ;  if  made  three  days  later,  he  would  be  discharged. (2^) 
The  words,  however,  to  have  the  effect  of  cutting  off  the  days  of 
grace,  should  fairly  express  that  intent  without  ambiguity.{y) 

With  regard  to  the  method  of  computing  the  time,  as  has 


(0  8e«  Eilgore  b.  Bulkky,  M  Conn.  96J,  mpra,  p.  40S,  noU  a. 

(hI  Gnee  is  allowed  in  Englaad,  itie  note  being  conitdered  ■  negotiable  one  within 
Ihe  BtataM  of  Anne.  Smith  v.  Kendal.  1  Eap.  £31,  non.  Smith  v.  KEndatl,  6  T.  It. 
las.  Such  would  probablj  ba  the  rule  in  New  York.  Downing  ».  Bacltenstoea,  3 
Caines,  137  ;  Goeben  &  Minisink  Tump.  Road  v.  Hnnin,  S  Johna.  317  ;  Dntcheu 
Cotton  Mannf.  v.  Dnvis,  14  Johna.  238.  But  in  Cannecdcnt  snch  a  note,  not  being 
roneidered  neeotiablo  wilbin  tbe  lOttDte  of  that  Sut«,  ia  not  entitlod  1o  ^nice.  Arerjr 
V.  Slewan,  a  Conn.  G9  ;  Backaa  d.  Danfonb,  10  Conn.  397. 

(d)  In  Lore  u.  Nelaon,  Martin  &  Y.  !37,  it  was  heidthataualed  note  waa  enlilled  t( 
grace.  Bat  the  contrarj  was  held  in  Jarvia  v,  AIcMaln,  3  Hawks,  10,  and  Helda  a. 
Mallett,  3  Hawks,  465.  In  bolh  North  Carolina  and  Tennessee,  where  Iheie  catea 
were  decided,  sealed  not«a  am  pat  on  the  same  footing  aa  othera  bj  statata. 

{a)  Shmc,  C.  J.,  Perkins  ».  Franklin  Bank,  91  Pick.  483. 

(z)  Kenner  v.  Ci«dilora,  19  Uart.  La.  S40,  20  id.  86,  I  La.  110.  And  if  there  is  do 
date  to  the  acceptance  it  may  be  shown  bj  parol.    Ilnd. 

(y)  Sea  lapra,  p.  407,  notes  p,  q.  In  Perkins  o.  Franklin  Bank,  31  Fick.  483,  tho 
note,  dated  December  7lb,  lB3e,  was  payable  in  seren  montha,  with  interest  "  until  dne 
and  no  intereat  after,"  On  the  margin  were  written  the  woids,  "Due  Jaif  7th,  loSJ.'' 
It  was  eoDtanded  that  this  amoanted  to  a  itlpnlation  that  there  should  be  no  graoa 
bat  the  coDTt  held  otherwise. 
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already  been  remarked,(2:)  the  date  is  always  excluded.  Thus, 
iu  case  of  a  note  dated  January  1st,  payable  in  one  month,  ex 
eluding  the  date,  and  including  the  lost  day  of  the  month,  the 
note  would  be  demandable,  without  grace,  on  February  1st,  and 
with  grace,  counting  this  date  as  the  first  day,  demand  should 
be  made  on  February  4th. 

The  same  method  is  used  in  computing  th^e  time  when  the 
note  is  payable  at  a  certun  number  of  days  after  sight  or  date. 
Thus,  in  case  of  a  note  dated  June  1st,  payable  at  ten  days 
after  date,  excluding  the  date,  the  note  would  be  payable  Jime 
11th.  Adding  the  three  days  of  grace,  the  note  would  be  paya- 
ble June  14th,  and  payment  should  be  demanded  on  that  day. 

Where  a  note  is  payable  at  a  fixed  date,  as  October  Ist,  the 
days  of  grace  are  simply  added,  and  consequently  the  demand  in 
such  case  must  be  made  on  October  4th.  As  we  have  ali-eady 
seen, (a)  the  word  "  month  "  in  the  law  of  notes  and  bills  always 
means  a  calendar  month,  and  no  allowance  is  to  be  made  for 
their  different  lengths.  But  where  a  note  is  made  on  the  last 
day  of  one  month  which  has  a  corresponding  day  in  the  month 
when  the  note  is  due,  the  day  after  this  corresponding  day  is  to 
be  considered  as  the  first  day  of  grace.  Thus,  where  a  note  is 
dated  September  30th,  payable  in  one  month  from  date,  it  must 
be  demanded  November  2d. (A)  Where  a  note  is  dated  on  the 
last  day  of  a  month  which  has  no  corresponding  day  in  the 
month  when  it  is  due,  the  doctrine  of  cy-pres  (or  "as  near  as 
may  be  ")  applies,  by  which  the  last  day  iu  the  latter  month  is ' 
taken,  as  the  nearest  approximation,  for  the  day  before  tiie  first 
day  of  grace.  Thus,  a  note  for  one  month,  dated  January  28th, 
29tli,  ciOth,  or  31st,  must  in  ordinary  years  be  demanded  on 
March  3d ;  and  in  leap  years,  if  It  is  dated  January  28th,  it 
must  be  demanded  on  March  2d,  because  in  such  case  tliere  is 
a  .day  in  February  corresponding  to  Die  day  of  the  month  on 
which  the  note  was  made.(c)  If  a  note  has  an  impossible  date, 
as  September  Slst,  where  the  time  of  delivery  is  not  shown,  the 
jiote  is  considered  as  dated  on  the  last  day  of  the  month;  which 

(t)  Sapra,  p.  3BS,  not*  v. 

(a)  Sapra.  p.  384,  DOM  *. 

(b)  Se«  Wagner  d.  Kenner,  2  Rob.  Lk.  110. 

(e)  Sea  Wagner  v.  Kennor,  S  Rob.  La.  IID;  wbere  S  Dalloi,  Jnr.  da  Hoy.,  tit 
BffOi  it  Oomm.,  ^  4, 1,  ii  riled  and  approved ;  Wood  v.  Hnllen,  3  Bob.  L*.  99S. 
VOL.  I.  S9 
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in  the  case  supposed  would  be  September  30th  ;  and,  if  payable 
at  six  months  from  date,  has  been  held  demaiidable  ou  April 
2d.(fj)  The  precise  day  upon  which  a  note  or  bill  falls  due  and 
is  payable  need  uot  be  averred  in  the  declaration.  It  is  suffi- 
cieut  to  stat«  a  preseutmeut  at  the  time  of  maturity  according 
to  tlie  tenor  and  effect  of  the  instrument,  (e)  But  if,  on  com- 
parison  of  its  terms  and  the  time  as  stated  under  a  videlicet,  the 
latter  happens  to  be  erroneous,  it  may  be  rejected  as  surplusage, 
and  the  declaration  will  still  be  good.(/) 

Whore  by  special  custom  a  demand  may  be  made  on  any  other 
day  than  the  third  day  of  grace,  such  custom  should  be  averred 
and  proved.  (^) 

A  question  has  arisen,  whetlier  the  maker  of  a  note  is  liable  to 
be  sued  before  tlie  expiration  of  the  last  day  of  grace,  and  tlie  de- 
cisions are  conflicting.  In  some  States  it  has  been  held  that  a  suit 
brought  on  the  third  day  was  premature,  the  courts  there  adopt- 
ing the  general  rule  with  refereuce  to  other  contracts,  that,  where 
a  day  is  appointed  for  the  payment  of  money,  the  payor  has  the 
whole  of  tlie  day  down  to  the  last  moment  in  which  to  tender 
die  money. (i)     But  many  courts  have  made  a  distinction  in 


id)  WBfrner  d.  Kenner,  3  Rob.  La.  ISO,  where  «  demaDtl,  on  April  3d,  wu  beld  toa 
Ute,  and  the  indoner  was  di)chais«d. 

(e)  B.Ttiner  n  Bnaiell,  7  J  B.  Moore,  SGfl. 

(/)  Bynncr  e.  RqsBell,  7  J.  B.  Moore,  268,  where  Ihe  declaration  averred  a  pre- 
.  Mntment  of  a  bill  when  it  "  became  due  uid  pkjable  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  March  Slat,  I8S3."  A  special  demarrer,  aseigning  for  cause  that 
March  3Ut  ww  Saadaj,  was  OTermled,  and  jadgneTit  entered  for  the  plaintiff.  Bo, 
"  to  wit,  on  June  3d,  IfrlB,"  when  the  note  was  paTable  Mayaih.  Frank  b.  Townsend, 
B  Hninph.  734.  In  tiiia  last  case  the  defendant  pleaded  mm  aaimpiit.  Id  Wells  V. 
Woodley,  S  How.  Miis.  4S4,  the  arerment  was,  "  to  wil,  on  Feb.  SStli,"  when  tb« 
Dole  was  payable  Jan.  39th.     Held  safflcient,  after  judgment  bj  deGulL 

(y]  Jackton  d.  Henderson,  S  Leigh,  196. 

(i)  Lord  Kengon,  C.  J.,  Leflley  P.  Mills,  4  T.  R.  170  ;  Wi^le  d.  Thomason,  11 
Smeda  k  M.  451 ;  Walter  ■>.  Kirk,  14  111.  Sit.  In  Randolph  d.  Cook,  2  Fort.  Ala. 
186,  the  point  decided  was,  that  the  defendant  might  take  adranuge  of  the  &ct  that 
■nit  was  branght  on  a  note  before  it  was  due,  by  writ  of  error,  after  sppeatance  and 
judgment  by  nt^  dicU.  The  conniel  for  the  plaintiff  did  not  object  that  the  suit  waa 
prematurely  brought,  bat  only  that  the  objection  was  taken  too  late.  The  conrt  Mtid 
that  it  was  nnnecesiary  to  examine  the  question  whether  the  suit  was  premature  or  not 
But  in  a  previous  case,  Crenshaw  v.  M'Kieman,  Minor,  S95,  CVeasAov,  J.  said :  "  I 
take  it  to  be  a  correct  doctrine,  that,  if  payment  is  refnaod  when  a  note  or  IhII  !a  pre- 
•ented  on  the  day  of  payment,  the  bolder  it  not  bound  to  wait  nnlil  the  last  moment  ot 
that  day,  but  may  fonfawith  giro  notice,  and  take  any  requisite  step  to  make  the  dreww 
and  indonw  liable."    In  Wiggle  p.  I^onuatHi,  11  Smeda*  &  M.  4Sa,ll«aa  held  tkM 
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reference  to  uegotiable  notes  and  b)llG,(7')  resting  upon  two  roa* 
sous.  Oue  is,  tiiat  a  protest,  which  can  clearly  be  made  on  the 
tJiird  day,  presupposes  a  deiault  in  payment,  and  if  there  has 
been  sucli  default  in  the  maker,  the  right  of  action  must  be  con- 
sidered as  having  accrued  at  that  time.(&)  Another  reason  given 
is,  that  grace  was  originally  &  matter  of  indulgence,  and  might 
be  shortened,  while  in  ordinary  contracts  it  has  always  been  the 
r^ht  of  the  payee  to  make  a  tender  at  the  last  moment  of  the 
day  specified.(/) 

The  same  question  has  been  similarly  decided  with  reference 
to  the  liability  of  an  iudorser,  there  being  no  distinction  between 
the  two  classes  of  cases  in  this  respect.(f»)    One  objection  wliicb 

tbe  maker  conid  noc  soe  till  after  the  third  dn;,  and  Lots  v.  Nelson,  Mart  &  T.  937, 
la  died  ■<  UQ  aathoriLj.  The  head  note  ia  chii  rase  lays  dawn  the  Bamo  doctrine,  bat 
nothing  of  (he  kind  wa>  decided.  The  decision  !■,  thai,  in  Tennessee,  the  Toakor  of  a 
MAled  note  IB  entitled  to  grace.  Id  Thonuu  d.  Shoetnaker,  B  Watti  &  S.  179,  (ha 
Ian  da;r  of  grace  was  Sunday.  An  action  brought  on  Salurdaj  wai  held  premature. 
8«e  Bank  of  Utica  d.  Wager,  S  Cowen,  71g,  766,  Sinagr,  C.J.  In  Osbom  f.  Moncare, 
3  Wend.  1  TO,  it  waa  held  that  the  maker  is  not  liable  before  the  expiration  of  ihe  third 
day,  and  if  he  il  Bued  before  that  time,  that  advantage  may  be  taken  of  the  error  bj 
uousnitlng  the  plaintiff.  In  Hoppinf:  v.  Quin,  IS  Wend.  ai7,  it  was  held  thai  an  attor 
ney  conld  not  reroTer  of  a  client  cotu  or  mone;  advanced  in  a  Bait  on  a  note  brought 
on  tbe  Ian  da;  of  grace.  Sanage,  C.  J.  said  ;  "  It  was  the  duty  of  the  plninliffto  have 
knOHu  that  a  *nit  conld  not  be  brooght  on  the  last  daj  of  grace,  and  bin  bringing  such 
anit  most  be  imputed  either  to  negligence  or  ignorance;  in  either  case  it  lavs  no 
(bandatioa  for  au  actioa  against  hia  client,  who  bai  been  the  safferer." 

ij)  The  cases  which  decide  that  a  maker  maj  be  sned  before  the  eod  of  the  third 
la;  are  Wilioa  b.  Wiliiman,  I  Nott  &  McC.  440 ;  McEenme  g.  Durant,  9  Kich.  Gl  ; 
Coleman  ir.  Ewing,  4  Uamph.  241  ;  Greeley  B.  Thurston,  4  Greenl.  479,  bat  the  plain- 
tiff was,  in  this  case,  nooaniiad,  because  there  waa  no  evidence  of  any  demand ;  LunI 
».  Adams,  17  Maine,  330;  Veaaie  Bank  v.  Winn,  40  id.  G2;  Staples  r.  Pranklin  Bank, 
1  Met.  43;  Vandeeande  >.  Chapman,  46  Maine,  362. 

(it)  BaUtr,  J.,  LeftLey  n,  HUls,  4  '1'.  R.  170.  In  Staples  >.  Franklin  Bank,  I  Met. 
43,  SlittiB,  C.  J.  said ;  "  On  the  whqie,  ire  think  tbe  weight  of  authority  is  in  ftvor 
of  tba  concloaion  to  which  we  have  come;  and  if  it  were  a  new  qneation,  itsctms-to 
follow,  on  legal  prindples,  as  a  fair  and  legitimate  oonclnsion  from  the  established  fact 
Ihat  the  contract  of  tbe  acceptor  or  maker  is  broken  by  a  neglect  or  refuBal  to  pay  on 
demand,  within  reasonable  time,  on  the  lost  day  of  graoa,  that  the  holder  may  then 
have  his  remedy  by  action." 
(0  Turlen,  J.,  Coleman  r.  Ewing,  4  Hnmph.  241. 

(in)  Thoa,  in  the  following  cases,  it  was  held  that  the  indorter  was  liable  to  a 
auit  before  the  end  of  the  third  day.  Park  e.  Page,  at  Nisi  Frioa,  before  Panoat, 
C.  J.,  in  IBOB,  cited  ia  I  Uet  48  ;  Shed  n.  Breu,  1  Pick.  401.  See  New  England 
Bank  >.  Lewis,  2  Pick.  12» ;  City  Bank  s.  Cutter,  9  id.  414,  w^ere  a  tender  of  the 
amount  of  the  face  of  a  note,  by  tba  indarBer.  on  (he  day  soccoeding  the  third  day, 
wia  held  bad,  be<aaa«  Uitereat  was  not  included.  See  Boston  Bank  d.  Ilodgcs,  9  ill. 
41b,  Chnrchf.  Clark,  21id.S10;  Wbitwell  c.  Brigham,  19  id.  I  IT;  Flint  n.  Boko*. 
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liELB  beeu  urged  f^iiist  a  suit  gainst  an  indorser  before  the  end 
of  the  third  day,  which  does  not  apply  where  the  maker  is  sued 
under  similar  circumstances,  is,  that  in  mauy  cases  the  indoi-ser 
could  not  get  the  notice  in  time  to  be  of  any  service  to  bim.(R) 
But  the  auswer  to  tliis  is,  that  the  holder,  by  preseuUng  at  the 
proper  time,  and  depositing  the  notice  in  the  usual  and  proper 
conveyance,  has  done  all  that  could  be  required  of  him  in  the 
way  of  exercise  of  due  diligence  ;  that  the  contrary  rule  would 
create  great  uncertainty,  because  the  right  of  action  would  ac- 
crue at  different  times,  according  to  the  distance  of  the  party 
sued,  and  the  time  must  often  be  \ett  to  conjecture ;  and  if  a 

IS  Maine,  67;  Deonie  d.  Walker,  T  N.  H.  193,  b;  L'/tAan,  J.,  who  said  :  "Itmaynow 
be  considered  a»  leitled,  that  aoCice  ma?  be  giren,  and  suit  bnnght  igunn  u  indoiver 
on  the  lost  daj  of  grace,  after  protest  hu  been  made,  the  note  beiog  then  coneidered 
dishonored."  Manchealcr  Bank  v.  Fellows,  B  Foster,  302.  In  Crenshaw  v.  M'Kiei^ 
nan.  Minor,  399,  an  aTenncnt  of  domaod  on  the  maker  on  the  third  daj,  and  of  ■ 
rcfu!Bl  at  (hat  time,  was  held,  after  verdict,  to  be  a  sufficient  allegation  that  the  maker 
had  not  paid  before  suit  whs  brought  In  Beran  e,  Eidridge,  S  Mile«,  3M,  it  wu  held 
that  an  indorser  was  not  liable  till  after  the  expinUion  of  the  third  daj.  In  (liis  caK, 
Stroud,  J.  said  :  "  If,  then,  interest  ran  be  charged  in  advance  to  the  end  of  the  liat  day 
of  grace,  there  can  be  no  propriety  in  treating  aiij  party  to  a  note  as  in  default,  in 
respect  to  payment,  until  (hat  day  hus  expired."  In  Smith  >.  Bank  of  Waabingtcn, 
5  S.  &  R.  SIB,  the  demand  was  made  May  13th,  and  suit  brou^l  May  ISlh.  By 
the  osnal  course  of  the  mail,  the  notice  could  not  haie  reached  the  defendant,  au 
indorser,  until  the  19th.  Held  premature.  Gilmm.  C.J-  aid:  "BntI  lliitik  it  clew 
that,  whether  notice  be  necesgar;  onlg  to  enable  the  indorser  to  look  to  his  eoneemr 
with  the  drawee,  or  whether  it  be  to  apprise  him  that  be  has  encountered  on  im- 
mediate instead  of  a  secondary  liabiiily,  it  is  nevertheless  a  subttantive  pan  of  the 
plainliS"s  title  to  brin);  the  action.  This  was  exprestiy  deciited  in  Rnihton  v.  Aspin- 
wall.  Doug.  eT9,  on  great  contention,  and,  as  Lord  Mantfi^d  tells  as,  against  the 
wishes  of  the  court,  bj  whom  it  was  held,>in  a  ease  exactly  like  the  present,  thai 
lh«  want  of  an  allegation  of  notice  of  non-payment  was  fktal,  even  after  vrrdict ; 
and  this  on  the  ground  that  the  title  of  the  plaintifT  was  not  merely  set  out  defect- 
ively, but  that  he  had  set  oat  ne  title.  Kow,  as  the  plaintifTs  title  must  be  com- 
plete before  suit  is  btoughi.  It  follows  that  the  indonter  most  have  notice  before  tbe 
fmpetratlon  of  the  suit;  or  at  least,  that  sotno  fact  be  Bverred  and  proved  that  will 

excate  the  giving  of  notice  altogether From  certain  tnsu  the  law  raises  a  con- 

closire  presumption  of  actual  notice,  but  it  is  not  lo  absurd  as  to  rais«  it  from  fact* 
which  negstive  all  possibility  that  the  presumption  accords  with  the  truth  of  the  case. 

The  notice,  being  for  the  benefit  of  the  indoner,  cannot  be  dispensed  with ; 

and  It  would  be  extremely  absurd  to  suppose  that  any  benefit  could  flow  from  it  be- 
fore theto  was  a  poRsibility  of  its  having  been  received."  But  in  King  d.  Holmes,  II 
Penn.  State,  4M,  It  was  held  that  a  notary  might  protest  a  note  at  lujy  time  after 
3  P.  M.,  and  claim  his  fees.  In  Castriqne  u.  Bonabo,  R  Q.  B.  498,  the  plaintiff  wh 
nonsniied  because  the  action  was  commenced  at  5  P.  H.,  and  the  notice  onuld  not, 
by  the  usual  coarse  of  the  mail,  have  reached  the  defbodant  before  4  or  9. 
(n)  See  the  r«m*rit9  of  Oibaaa,  C.  J,  died  lapra,  note  n. 
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certain  time  is  to  be  allowed  to  an  iudorser  in  wliioh  to  receive 
notice,  the  same  time  should  be  given  him  to  pay  the  demand  in. 
because  otherwise  it  would  be  saying  that  he  was  entitled  to 
receive  the  notice  for  his  benefit,  and  at  the  eame  time  declaring 
that  he  sliould  be  precluded  from  taking  any  advant&ge  from  it.(o) 
But  it  must  be  observed  that  it  has  been  held  that  tlie  maker 
is  only  liable  after  a  demand,  when  a  demand  is  necessary, (;») 
which  must  be  made  at  a  reasonable  time, (9)  and  an  in- 
dorser  after  the  same,  and  also  after  notice  has  been  deposited 
where,  according  to  the  ordinary  method  of  transportation,  it 
will  reach  him  in  due  time.(f)     With  regard  to  wliat  hour  shall 

(d)  In  Shed  D.  Brett,  I  Pick.  4D1,  Parker,  C.  J.  Boid :  "The  argament  is,  that 
notice  of  the  noD-p«7ment  ia  ewcntiil  lo  the  plaiTiiiff''s  right  uf  Hciioo ;  ihu  it  ia  necea- 
lary  to  arer  it  ia  the  decluitlion  u  a  fact  existinf; :  and  that,  u  the  cflae  ihowe  ihii 
could  not  be  true,  the  plaintiff  has  Failed  in  aa  easential  point.  Bnt  this  argumenl 
proceeds  npon  the  ground  that  there  mast  be  An  actofll  nM^ption  of  norico  before  thn 
plaintiff  can  sue;  and  this  is  certnini;  fellacioua.  If  the  patting  the  letter  into  the 
post-olEce  ia  notice  in  itself,  which  we  have  shown,  then  it  was  given  before  the  coni- 
mencemcnt  of  the  snit.  And  it  would  be  mlschieToui  to  decide  otherwise,  for  every 
plaintiff's  right  of  action  woald  commence  at  different  timca,  according  to  the  distancn 
of  the  party  Eaed ;  and  the  time  of  aninf;  mast  be  conjectared,  as  it  caanot  be  known 
vrhen  the  notice  will  be  actnallv  received.  Besides,  if  the  object  of  waiting  he  li.  give 
the  parly  opportanity  to  lake  op  the  noie,  there  mnal  bo  a  sort  of  doohle  nsance,  for 
the  holder  most  wait  till  his  letter  is  receired,  and  for  a  reasonable  time  aftcnranls  ftit 
the  part}'  receiving  it  to  come  and  pay  the  money.  Who  noald  lake  a  bill  or  note 
remitted  from  New  Orleans  if  this  daclrine  be  correct  1  And  if  the  parties  liable  bo 
beyond  the  aca,  snch  inatraments  woald  be  mere  waste  paper.  If  the  bill  ahiiuld  not 
bo  accepted,  or  the  indoned  note  not  paid,  the  nnforlnnaie  holder,  with  property  ^te■ 
longing  10  the  drawer  or  indorser  heforo  his  eyes,  mnsl  remain  an  idle  spectator  of  tlie 
ICTnmble  of  other  cirdilore  for  il,  or  anffer  it  to  be  wiitidrawn  by  the  debtor  himself, 
without  the  power  of  arresting  it.  This'cnnnot  be  sound  doctrine  ;  an  averment  of 
notice  will  be  aufficicnlly  prored  by  showing  [hat  the  steps  ncccssaty  lo  give  the  notice 
have  been  taken  ;  if  subsequently  received,  it  will  relate  to  the  lime  when  it  was  sent : 
if  never  received,  the  fact  of  having  put  it  in  the  proper  train  is  enough." 

(p)  Gn^eley  v.  Thurston,  4  Greenl.  479 ;  Veazie  Bank  d.  Winn,  40  Maine,  69.  Jn 
Pierce  i>.  Gate,  13  Cush.  1 90,  •5/iiiu',  C.  J.  said  ;  "Therule  in  regard  to  notes  like  thcone 
in  qnestion  is,  that  the  note  is  pnynble  at  any  time  on  actual  demand,  on  the  last  day 
uf  grace;  and  if  such  aclual  presentment  and  demand  is  so  made,  and  payment  is  not 
made,  the  maker  is  in  default,  and  notice  of  dishonor  may  fortliwilh  be  given  to  the 
indorser.  But  if  no  presenlmcnl  Or  demand  is  mads  by  the  holder  upon  the  maker, 
the  latter  is  not  in  dc&alt  till  the  end  of  the  bnsineaa  day."  In  Buller  v  Kimbnli,  5 
Met.  94,  il  was  held  that  the  action  might  be  maintained  when  the  writ  is  made  after 
EUTiset,  and  delivered  to  the  sheriff  the  next  day,  although  there  is  no  demand  before 
Cie  writ  ia  made, 

Iq)  See  the  cases  cited  infra,  p.  414.  note  t. 

;rl  Manchester  Bank  v.  Fellows,  8  Fost.  303.    In  New  England  Bank  B.  Levis, 
Pick.  12$,  die  actios  was  broaght  before  notice  to  the  indoraer,  though  it  was  received 
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be  deemed  reasonable,  the  Eame  rule  vould  apply  here  as  in 
ordinary  casea,(5)  and  the  hurden  of  proof  is  upon  the  holder  to 
eliow  a  demand  at  a  reasonable  hour,(f)  and,  io  tlie  case  of  an 
indoreer,  after  notice  has  been  8ent.(«)     Wliether  the  law  is  the 


by  hira  on  the  Mme  da;,  and  had  been  pat  into  the  hands  of  the  notary  before  ihs  wril 

wu  given  to  the  sheriff.    Held,  that  d>e  init  iraa  preinatnrel;  broagbt.     See  Stanton 
V.  BlouoTD,  U  Hau.  116. 

(>)  In  Lnnt  u.  Adams,  I T  Haias,  !t30,  the  mil  was  hroaght  after  demand  made  at 
B  A.  M.  Held  premature.  In  Poric  v.  Page,  cited  1  MeL  iS,  and  in  Bcaplea  v.  Frnnli- 
lin  Bank,  1  Met.  43.  the  writs  were  served  at  1 1  A.  M.,  and  it  was  lield  lliat  the  suits 
were  proparlj  hronght.  So  in  HcKeniie  r.  Dnrant,  9  Rich.  61,  where  the  writ  wai 
served  at  t  P.  M.  Shed  v.  Brett,  1  Pielt.  iOI,  where  the  action  was  commenced  in  the 
evening.' In  Whilwell  v.  Brigham,  19  Pick.  11T,aa  acceptor  fiir  (he  drawer's  accommo- 
dation took  np  the  bill  on  the  second  dav.  and  commenced  a  suit  against  the  drawer  on 
the  third.  Held  not  prcmatare.  Ai  lo  what  is  considered  a  reasonable  hoar  oF  the 
4a;  at  which  to  make  a  demand,  see  infra,  p.  417,  note  a,  &c.  It  will  be  seen  that,  when 
a  note  i*  pajable  at  a  bank,  a  presenlment  there  at  anv  time  within  banking  houra  is  to 
be  considered  reasonable.  The  same  rule  has  been  applied  lo  the  case  under  consid- 
emtion,  and  it  has  been  held,  in  the  following  cases,  that  (he  maker  or  indorser  aS  a 
note  payable  at  a  bank  was  not  liable  till  after  the  close  of  hanking  hours.  Boston 
Bank  b.  Hodges,  9  Pick.  4S0,  where  the  hours  were  from  9  to  3,  and  an  action  bioaght 
at  IB  minutes  past  9  was  held  prematnro.  So  Church  v.  Clark,  31  id.  310,  where  the 
writ  was  served  at  1  minute  post  1 2  A.  M.  -  The  demand  on  the  cashier  at  (he  bank, 
but  after  business  lioun,  was  held  proper  in  Flint  t.  Rogers,  15  Maine,  67.  lo  Staples 
V.  Franklin  Bnnh,  1  Met.  43,  an  action  against  a  bank  on  its  own  post.note,  it  wai 
contended  that  the  bank  was  not  liable  till  after  the  close  of  buainces  hours,  and  (hat 
the  same  rules  applied  as  in  case  of  a  note  payable  there  ;  bat  Shavi,  C.  J,  said :  "  It 
may  be  proper  lo  make  a  nmark  on  the  point,  that  soma  of  the  caaea  in  Maaaachn- 
setta  mamfoBtty  go  upon  the  ground,  that  when  a  third  person  has  accepted  a  bill  or 
made  a  note  payable  at  a  bank,  or  when,  from  circumstances,  it  may  be  infcniid  that 
tlie  parties  intended  that  the  note  sluiuld  be  paid  at  a  bank,  ^e  miUter  has  the  whole 
of  the  usnai  time  of  banking  hours  to  pay  it.  This  proceeds  upon  the  ground  thai  the 
parties  have  entered  Into  an  ojtpresa  or  implied  agreement  that  the  note  shall  lie  so 
paid  nnil  troaled.  But  when  the  hank  itself  has  undertaken  to  pay  a  sam  on  any  given 
day,  they  are  boand,  like  any  other  promisor,  to  pay  on  demand  on  that  day;  and 
the  only  difference,  in  this  respect,  between  a  bank  and  an  individual  is  this,  that  what 
would  be  reasonable  time  for  a  demand  in  case  of  individuals  is  lixcd,  in  case  of  a 
bank,  by  Ibeir  known  usual  hours  ofbeing  open  for  business.  This  is  (lie  case  in  rcgan] 
(o  eommon  bank.noles,  and  it  wonld  be  most  pernicious,  in  regard  to  them,  to  estab- 
lish a  dilfercnt  rule,  or  raise  a  doubt  respecting  it.  And  a  post-note,  when  by  the 
lapse  of  lime  and  the  force  of  the  contract  it  has  become  payable  on  demand,  stands  in 
(his  respect  on  the  same  tooting  with  a  baak.nole,  which  is  pajable  on  demand  in  in 

(()  Veaxie  Bank  v.  Winn,  40  Maine,  ES. 

(u)  Manchester  Bank  o.  Fellows,  3  Foster,  30!,  where  Eatmm,  J.  said  :  "  If  the  still 
it  commenced  a  day  after  the  lime  that  notice  is  given,  or  at  any  future  time  aftar 
notice,  the  proof  is  readily  made ;  bccanse,  where  the  notice  is  proved,  it  showa  Ibr 
haeir  (o  have  been  before  snic ;  but  where,  as  in  this  case,  the  soil  is  instituted  dd  the 
laj  of  the  iMtice,  no  such  conclusion  is  apparent.     The  evidence  does  not  ahow  ihat 
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same  vith  reference  to  notes  on  which  no  grace  is  allowed,  does 
not  Beem  to  be  Bettled.(ii)  We  incline  to  hold,  however,  both  on 
reason  and  on  what  seems  to  be  tl:e  weight  of  authority,  that  a 
note  without  grace  may  be  demanded  within  business  hours  of 
the  day  of  maturity,  and,  if  payment  is  refosed,  an  action  may  be 
brought  against  the  maker,  or  notice  be  given  to  an  indorser,  and 
an  action  brought  against  him,  on  the  same  day.(u')  The  ques- 
tion has  never  passed  under  adjudication  in  England,  but  in  one 
of  the  early  cases  we  find  a  difference  of  opinion  on  tlie  subject 
between  Lord  Kenyon  and  Mr.  Justice  Ballor.(a:) 


the  notice  vai  giren  before  die  sail  wiu  commcDced,  and  the  comt  cannot  prGimme  it. 
And  in  all  inch  cases  the  plaintilf  mast  prove  ihnt  the  demand  and  notice  were  beTore 
the  inits  were  broogfal,  otherwiae  it  does  not  appear  thnl  Xiitj  have  a  cnase  of  acdon. 
The  pUintilTi  in  this  case  having  produced  no  eridence  lowing  that  the  notice  was 
put  into  the  post-office  at  Bo*ton  berore  (be  writ  was  lerred,  it  doe»  not  appear  that  a 
cause  of  action  existed  at  the  time  of  the  commencement  of  die  snit,  and  the  action 
necessarily  fails." 

[v)  Jn  Staples  e.  Franklin  Bank,  I  Met.  43,  Siaa,  C.J.  said:  "Adifi^ntcoo- 
Blraction  may  perhaps  apply  when  a  note  is  payable  without  ^race.  Aa  grace  was 
originaUv  matter  of  indulgence  and  courtesy,  and  not  of  contract,  it  pertiaps  may  be 
contended  that,  although  a  dehtor  has  the  whole  of  the  last  day  of  the  credit  stipalated 
fbr  by  contract  to  make  payment,  yet  a  different  mlc  maj  apply  to  gnux,  which  is  not 
part  of  the  contract.  So  when  the  third  day  of  grace  falls  on  Sunday,  as  the  right  of 
one  or  the  other  of  the  parties  must  yield,  it  shall  be  that  of  the  one  who  claims  tndal- 
gencB,  and  not  of  him  who  claims  of  right ;  nhentas,  if  a  bond  were  to  be  payable  on 
Sunday,  the  debtor  wotild  haTe  till  the  close  of  Monday  to  pay  it.  Some  of  the  cases 
appear  to  turn  on  this  distinction."  In  Taylor  r.  Jacoby,  2  Penn.  Stale,  495,  an  actioc 
on  a  note  where  no  gmce  was  allowod,  it  was  held  that  the  note  was  not  due,  for  tfat 
parposo  of  commencing  su't  or  entering  judgment,  until  after  the  termination  of  ths 
day  of  payment.  It  has  already  been  seen,  that  when  a  nolo  withoni  grace  falls  due  on 
Sunday,  it  is  not  payable  until  (he  next  aceolar  day.    Supra,  p.  409. 

(v)  In  Staples  d.  Franklin  Bank,  cited  in  (he  preceding  luxe,  the  court  appears  to 
incline  to  the  riewa  expi^ssed  in  the  text. 

{«)  Lefllcy  D.  Mills,  4  T.  B.  170.  In  Colkett  r.  Freeman,  S  T.  R.  S9,  it  was  held 
diat  an  express  refusal  io  ihe  morning  to  a  holder  to  pay  a  bill  constiloted  «  complete 
act  of  bankruptcy,  though  several  of  the  jury,  which  was  a  special  one,  said  that  by  the 
practice  of  I>ondon  merchants  (be  payor  has  the  whole  dsy  of  matarity  till  fire 
o'clock,  P.  M.,  within  which  to  pay.  In  Hume  e,  Peploe,  8  East,  168,  a  plea  of  a 
tender  of  all  the  money  due  on  a  bill,  after  Ihe  dsy  of  payment,  was  held  not  to  be  a 
good  plea  in  bar,  beeanie  it  did  not  show  a  perlbnnance  of  the  contnKt.  So  Poole  e, 
Tumbridge,  3  M.  £  W.  3S3,  where  T^ord  Abinger  said :  "  I  will  not  sa;  that  if  this  case 
arose,  that  the  acceptor  went  on  the  dsy  the  bill  became  due  to  the  house  of  the  holder 
for  (he  purpose  of  paying  it,  and  could  not  And  him,  bat  on  a  subsequent  day,  when  he 
fbund  him,  tendered  him  the  money,  I  am  not  prepared  to  say  that,  in  such  case, 
Ihe  rnlea  of  law  ougbl  to  be  piessed  so  fitr  as  to  render  the  party  liable  to  an  action  the 
next  day  after  (he  bill  becomes  doe,  and  not  to  allow  him  to  plead  that  tender,  by  which 
means  the  proceeding*  of  a  court  of  law  are  made  nothing  else  but  madunsij  lo 
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A  note  may  be  negotiated  on  the  second  day  of  grace,  and  the 
holder  wilt  thcu  be  protected ;  (^)  but  if  negotiated  on  tlie  third, 
there  is  a  conflict  of  authority  on  the  question  whether  the  note 


intreiuo  conti."  In  Ex  p&rt«  Molina,  19  Vet.  !I6,  1  Raie,  303,  it  was  held  iliiit  a  de- 
mand on  the  acceptor,  at  1 1  A.  M,,  and  noLica  of  non-pajment  lo  ilie  drawer  the  eame 
morning,  wairantod  iho  proof  of  the  debt  againit  the  drawer,  who  had  become  hank- 
rapt.  In  Siaplea  r.  Franklin  Bank,  I  Met.  43,  Sli-ui,  C.  J.  «aid  :  '■  In  .  late  work. 
Bjlea  on  Bills,  p  131,  it  ia  iCated  that  the  acceptor  of  a  bill,  whether  inland  or  foreign, 
or  the  maker  of  a  note,  should  par  it  on  a  demand  made  at  an;  time  within  bosincM 
honra  on  tbc  daj  it  falls  dac,  and  if  it  tw  not  paid  on  sach  demand,  the  holder  maj 
inscatttlj  treat  it  as  dishonored.  Bat  the  acceptor  has  the  whole  of  that  iny  witliin 
which  to  mnke  payment ;  and  tlioagh  he  sbDald  in  the  course  of  that  day  refase  pay- 
ment, which  entitles  the  bolder  to  give  notice  of  dishonor,  vec  if  ho  subseqacntly  on 
the  tame  day  makes  payment,  the  payment  is  |;ood,  and  the  notice  of  dishonor  be- 
comes of  no  avail.  This  writer  cites  Hartley  n.  Case,  1  Car.  &  P.  bbb,  B7G.  4  H.  &  C 
339.  The  point  was  made  in  that  case,  that  notice  could  not  be  given  on  the  day  the 
note  becomes  dne  ;  but  the  case  went  olf  on  another  ground,  and  no  opinion  wai 
given  on  this  question.  The  passage  tiled  appears  contradicloiy  to  itself,  inaamndt 
■s  it  declares  that  the  note  is  due  and  payable  on  demand  on  the  last  day  of  grace, 
and  is  dishonored  if  not  then  paid ',  and  yet  that  the  maker  and  acceptor  have  th« 
whole  day  to  pay  it  in.  It  wonld  seem  that  there  rauld  be  no  dishonor,  nnlcss  tha 
maker  had  failed  to  comply  with  his  contract ;  and  if  he  has  failed  lo  comply  with  his 

contract,  then,  by  a  general  rule  of  law,  the  holder  has  his  remedy  by  action 

It  is  probable,  that,  (bough  the  holder  may  have  a  strict  ri^ht  to  proceed  in  all 
respeeu  as  upon  a  dishonored  bill  on  the  last  day,  al\er  demand,  refusal,  and  notice, 
j«t  it  is  so  far  the  general  practice  lo  postpone  notice  and  other  proceedings  till 
the  day  following,  that  it  is  regarded  amongst  merchants  as  a  right.  That  it  seems 
(0  lo  have  hecn  nndcrstood  by  men  of  business,  appears  by  a  remark  of  Mr.  Justice 
BulUr,  in  Colkell  r.  Freeman,  3  T.  B.  S9,  61  ;  and  also  by  an  Mier  didum  of  BdUatd, 
B.,  in  Webb  b.  Fairmaner,  3  M.  &  W.  473,  474  [Miipra,  p.  405,  note  /}.     But  the  cnse 

of  negotiable  bills  and  notes  was  not  then  under  ronsidemlion Possibly  It 

may  be  considered  that  the  holder  has  a  right  to  treat  the  bill  as  dishonortd,  after  de- 
mand and  refusal,  and  even  to  commence  an  action,  subject  to  be  defeated  and  barred 
in  case  tbc  maker  should  pay  the  amount  due  at  any  time  on  the  last  day  of  grace ; 
though  't  is  dilTicQlt  to  perceive  how  tho  bolder  csn  bare  a  perfert  right  to  treat  the 
note  as  dishonored,  bf  breach  of  tho  contract,  and,  at  the  eame  lime,  that  the  acceptor 
can  bays  a  perfect  right,  by  payment  of  the  bill,  to  pcrfbnn  his  Contract,  and  savs 
himself  from  the  consequences  of  snch  breach.  In  Hartley  r.  Cose,  I  Car.  &  P.  S56, 
Abbn^l,  C,  J.,  on  a  motion  to  show  cause,  says  :  '  I  think  notice  of  dishonor,  given  on 
the  day  on  which  the  bill  is  payable,  will  be  good  or  bad,  as  tbo  acceptor  may  or  may 
not  afterwards  pny  the  bill.  If  he  does  not  afterwards  pay  it,  the  notice  is  good  ;  and 
if  he  does,  it  of  course  comes  to  nothing.'  This  certunly  implies  that,  after  non-pay- 
ment on  demand,  on  any  part  of  tho  last  day,  there  is  a  breach  of  the  contract  of  the 
maker,  and  no  farther  demand  is  necessary  to  complete  the  holder's  right  against  the 
maker,  acceptor,  and  indorsers.  But  whether,  after  such  breach,  and  before  the  close 
of  the  day,  an  action  might  be  commenced  against  either,  docs  not  appear  by  tbis  case, 
nor,  as  we  beliere,  by  any  case  decided  in  England  "    In  Chitty  on  Bills,  £74,  lOlh 

(ji)  Saviiigi  Bank  b.  Bales,  B  Conn.  SOS. 
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is  dishonored,  (z)  We  should  consider  the  correct  rule  to  be,  that 
vhere  the  note  is  payable  generally,  it  is  not  dishonored  until  the 
close  of  the  day,  and  when  payable  at  a  bank,  not  until  the  close 
of  bank  hours. 

It  is  the  usage  of  all  our  banks  to  consider  notes  and  bills 
discounted  by  them,  or  left  with  them  for  collection,  whether 
payable  at  the  bank  or  generally,  as  dishonored  at  the  close  of 
business  hours,  which  are  then  tlie  bank  hourE,  on  the  day  of 
maturity.  And  the  paper  is  then  handed  to  a  notary  for  demand 
and  protest.  And  undoubtedly  this  usage  would  determine  the 
rights  and  obligations  of  the  parties  in  any  case  to  which  it 
applied. 

The  hours  within  which  presentment  for  payment  and  for  ac- 
ceptance should  be  made  are  the  same  iu  both  cases.  In  the 
cafe  of  paper  not  payable  at  a  bank,  demand  may  be  made  on  the 
payor  personally,  or  on  his  authorized  agent,  at  any  reasonable 
hour  of  tlie  day,  even  so  late  as  nine  o'clock  in  the  eveiiing.{a) 


Land,  ed,,  tho  qaestion  is  disRusscd,  whether  the  acceptor  has  tho  whob  iaj  or  not 
for  payment.  'Hie  anlhor  says  that  tho  holder  may  inat  tho  bill  as  dishonored'  on 
the  iliird  dnj ;  and  that  thin  "  appears  now  to  be  the  established  lule."  In  Cnsiriqu« 
V.  Bemalio,  6  Q.  B.  49S,  which  was  an  action  against  an  indorscr,  it  nppe,treii  that  the 
notice  was  put  inlo  the  mail  the  anmc  daj  the  action  was  commenced.  It  was  held 
that  the  pIuintifT  was  bound  to  show  that,  in  the  ordinai7  coarse  of  the  mall,  the  letter 
would  be  delivered  before  tho  time  of  tbe  cocnmcneemeDt  of  the  action. 

(i)  The  note  is  held  dishonored  in  Fine  v.  Smith,  1 1  Gray,  38,  and  not  dishonored 
in  Crosby  v.  Grant,  36  N.  H.  375.  The  two  cases  rest  probably  on  the  difference  be- 
tween the  time  when  the  right  of  aelion  commences  in  the  two  States- 
fa)  In  Burbridge  v.  Manners,  3  Camp.  1 93,  a  demand  was  made  in  the  forenoon,  and 
held  good.  Ex  parte  Moline,  IS  Vcs  316,  a  demand  on  an  acceptor  at  II  A.  M.,  and 
notice  sent  immedlatety,  were  held  to  warmnc  a  proof  of  the  debt  against  tho  drawer, 
who  had  become  bankrupt-  Lord  EMon  said  :  "  I  do  not  recollect  any  decision,  that,  if 
«n  acceptor  dcchircB  at  II  o'clock  in  the  morning  that  he  will  not  pay,  notice  of  that  to 
the  drawer  is  not  (;ood.  If  the  law  does  not  impose  on  the  holder  the  duly  of  inquirinf; 
again  before  5  o'clock,  it  would  be  extrnordinary  that  this  information  to  the  drawer  of 
an  answer  precluding  any  hope  of  obtaining  anything  by  calling  again  should  not  have 
effect."  In  I.«ftlcy  b.  Mills,  4  T.  H.  170,  Bn/ler,  J.  said  :  Bills  of  exchange  -'are  pay. 
able  at  any  time  on  the  last  day  of  jfracc,  provided  that  demand  be  made  within  rca- 
■ona1)Ie  hours.  A  demand  at  a  very  early  hour  of  iho  day,  at  two  or  ihnc  o'clock  in 
the  morning,  woald  be  at  an  unreasonable  hour;  but,  on  tbe  otlier  hand,  to  say  that  the 
demand  should  be  postponed  till  midnight,  ivould  be  to  eslalilisli  a  rule  attended  with 
mischievous  consequences."  So  Greeley  e  Thurston,  4  Green).  479.  In  Dana  r.  Saw- 
yer, S2  Maine.  344,  where  the  maker  was  called  up  from  his  bid  a  few  minuica  before 
midnight,  the  demand  was  hold  insufRriont.  Slie/ili-g.J.mii:  "Perhaps  it  might  be  proper 
M  admit  an  exception  in  this  and  the  like  cases,  if  it  should  iip|>e.ir  from  the  answer 
made  lo  (he  demand  that  (here  was  a  waiver  of  any  objvciion  as  to  tbe  time,  or  tbU 
Vol.  I.— 2  B 
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No  fixed  rule  can  be  laid  down  beyond  which  a  presentment  will 
be  unreasonable  and  insufSclcnt  to  charge  an  indorser.  Iii  gen- 
eral, it  should  be  made  at  Euch  an  hour  that,  having  regard  to 
the  habits  and  usages  of  the  community  where  the  maker  resides, 
he  may  reasonably  be  expected  to  be  in  a  condition  to  attend  to 
ordinary  business.  Various  other  circumstances  are  to  be  taken 
into  consideration,  such  as  tho  distance  of  tlie  place  of  resi- 
dence of  the  maker  from  tlie  place  where  the  noto  was  dated, 
and  where  the  holder  at  maturity  was  residing,  and  tlie  season 
of  the  year  when  it  fell  due.(6)  When  a  note  or  bill  is  payable 
at  a  bank,  or  at  a  banker's,  it  must  be  presented  within  busi- 
ness hours.(c)     But  if  presented  after  that  time,  while  any  of  the 


pajtnenC  wonld  not  h»e  been  mado  upon  a  demand  nt  a  reasonable  hoar.  But  thera 
it  noihing  in  this  agreed  statement  to  show  iKat  payment  might  not  hnvo  been  refiued 
becaoae  ihe  demand  w»a  made  at  such  an  hoar  ihnt  the  maker  did  not  cliooae  to  be  <!!•■ 
turbed,  or  becaoTio  ha  could  nol  then  hive  acceisa  to  funds  prepared  and  dtposiled  elie- 
whero  for  saf-'ty."  In  Farnsworth  e.  Allen,  4  Gray,  4Sa,  a  note  dated  at  Boston,  falling 
doe  in  Aa|;ust,  was  preacntcd  at  9  P.  M.  to  the  maker  at  bis  residence,  ten  miles  fi^m 
Boston,  after  he  and  his  family  had  retired.  The  maker  refused  to  pay.  Held  effi- 
cient    See  Lant  v.  Adams,  IT  Maine,  230,  infra,  p.  4S0,  note  /;  Parlt  b.  Puge,  in/n, 

{b)  Bigelow,  J.,  Famswortti  f.  Allen,  4  Gray,  4&3,  lapra,  note  a.  There  are  varioni 
dida  to  the  effect  that  a  presentment  after  "  the  hour  of  rest "  woald  be  unavailing. 
Thus,  in  Barelay  v.  Bailey,  S  Camp.  527,  Lord  Eilenhorough  sud :  "  If  the  presentment 
bad  been  during  the  hour^  of  rest,  it  would  have  been  altogether  unavailing."  So  Bttt, 
C  J.,  Tri-fgs  «.  Newnham,  10  J.  B.  Moors,  S49.  In  Wilklns  v.  Jadis,  3  B.  &  Ad. 
1S8,  Lord  Ttnterdtn,  C  J.  said  :  "A  presentment  at  \1  o'clock  at  night,  when  a  penon 
has  retired  to  rest,  would  be  unreasonable."  So  Shipley,  J.,  Dana  v.  Sawyer,  39  Maine, 
344.  In  Cayuga  Co.  Bank  v.  Hunt,  3  Hill,  635,  Cou-en,  J,  anid,  that  hnsiness  honra 
"generally  range  through  the  whole  day  down  to  bedtime  in  the  evening."  But  this 
cannot  moon,  that  the  mere  faet  that  the  maker  had  retired  to  bed  in  the  evening  before 
the  demand  woald  make  it  uni-eaBonablD.  Thus,  in  Farnsworth  b.  Alteo,  4  Gray,  453, 
lapTa,  note  a,  Bigelow,  J.  said  :  "  It  is  (|aito  immaterial  that  the  maker  and  his  family 
had  retired  for  (he  night.  The  question  whether  a  presentment  is  within  lensonable 
lime  eannot  be  mado  tu  depend  on  the  private  and  peculiar  habits  of  the  maker  of  the 
note,  not  known  lo  the  holder ;  bat  it  must  be  determined  by  a  consideration  of  (be 
drcumstancas  which,  in  ordinary  cases,  would  render  it  sea^mable  or  otherwise." 

(c)  Parker  v.  Gordon,  T  East,  3S5,  where  a  demand  at  G  P.  M.  was  held  insaffleienl, 
the  banker's  hours  ending  at  5.  Lord  EUenborough,  C  3, :  "If  a  party  choose  to  take 
an  acceptance,  payable  at  an  appointed  place,  it  is  to  !io  presumed  that  be  will  inform 
himself  of  the  proper  time  for  receiving  payment  at  such  place,  and  he  mu^l  apply  ac- 
cordingly ;  and  if  by  going  there  out  of  due  time  the  bill  be  not  paid,  it  is  his  own 
fault,  and  ho  cannot  proceed  as  upon  a  dishonor  of  It;  at  least  not  without  going  a 
step  fhrther,  end  presenting  it  for  payment  to  the  party  himself;  olhcrwiso  It  is  fishiitg 
For  the  dishonor  of  a  bill  made  payable  at  a  banker's,  to  present  it  there  for  payment  •! 
a  time  when  it  it  known  in  the  usual  coune  of  business  that  it  caoDOl  be  paid."    So  in 
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officers  are  present  to  give  an  answer  at  the  time  of  tha  de- 
mand, it  will  be  sufficierit.(rf)  There  is  this  difference,  also, 
between  a  demand  on  the  payor  at  his  residence,  and  oue 
at  his  place  of  business ;  in  the  former  case  it  may  be  made 
at  any  hour  of  the  day  or  evening  when  he  naay  reasoiia* 
bly  be  expected  to  be  able  to  attend  to  busiuess  ;  (e)  but  if 


Elford  0.  Te«1.  1  Mnale  &  S.  S8,  a  pnseolment  by  a  notaiy's  clerk,  between  6  and  T 
P.  M.,  iTos  held  insulScient,  and  that  no  presnmplion  of  a  prior  preseacment  iriihin 
bonkinj;  hours  euulil  Ik  mnde  from  the  Ikcx  that  demand  was  made  bj  the  rlcrk.  Sor 
BoHlon  Banks.  Hodges,  9  Pick.  430  j  Charch  i>.  Clark,  2 1  id.  31D;  died  lupni,  p.  414, 
note  (.  Where,  by  the  usage  of  a  bank  at  which  a  note  is  made  pajable,  the  payor  if 
allowed  nnlil  the  expiration  of  banking  hours  for  pajrment,  a  demand  before  that  time 
Ib  insufficient,  unless  the  note  lb  permitted  to  remain  in  the  bank  till  the  cloee  of  busi- 
iMss  hours.  Ranters'  Bank  r.  Markham,  5  How.  Miss.  397  ;  Harrison  v.  Crow  dcr,  « 
SmedcB  &  M.  464.  In  Whiuker  n.  Bank  of  Enctand,  6  Car.  &  F.  700,  I  Cronip.  H. 
ft  R.  744,  an  action  agalnal  the  bank,  bj  a  customer  who  had  accept!^  ■  bill  )>i,vable 
thcri.',  for  not  honoring  the  acceptance,  it  was  proved  that  the  bill  was  presented  at  9 
A.  M.,  and  left  till  11  A.  M.,  when  payment  was  demanded.  A  demand  was  again 
made  by  the  notary  at  6  P.  M.,  after  banking  honrs.  The  court  held  that  the  note 
au9t  be  considered  as  continuing  in  a  coarse  of  presentment  from  9  to  1 1  ;  that  if  the 
bunk  had  Tandl  at  a  reasonable  time  before  1 1,  they  were  liable  j  bat  that  they  were  not 
liable  to  pay  after  banking  hours,  eren  though  they  had  funda,  and  had  a  person  sta- 
tioned there  who  answervd,  "  Not  sufficient  effects."  A  demand  on  a  bank  of  a  note  la 
which  the  bank  itself  is  the  maker,  made  before  11  A.  M.,  wai  held  good.  Staples  ». 
Franklin  Bank,  1  Met.  43,  tapra,  p.  414,  note  i. 

{J)  Gamett  s.  Woodcock,  I  Stark.  4TS,  S  Maale  &  S.  44,  where  the  bill  was  present 
ed  between  7  and  8  P,  M.,  and  a  boy  returned  the  answer,  "  No  orders."  Lord  EUai' 
bonagk  said  :  "  Bankers  do  not  Qsnally  pay  at  co  late  an  hour ;  but  if  a  person  be  left 
there  who  gives  B  negBtire  answer,  Ihoro  is  no  difference  between  the  case  and  that  of 
a  presentment  at  a  merehant'a.  I  think  it  is  perfectly  clear,  that  if  a  banker  appoint  a 
person  to  attend  in  order  to  gite  an  answer,  a  presentment  would  be  anfflcienl  if  it 
were  made  before  13  at  night  In  general  there  are  two  presentments,  one  in  the 
morning,  and  the  other  in  the  ercning ;  but  if  there  bs  a  presentment  in  the  etening, 
and  the  party  is  ready  to  give  an  answer,  he  does  all  that  is  necessary.  The  bank  te- 
tnmeJ  an  answer  by  the  mouth  of  its  servant,  and  non  contiat  but  that  he  was  stationed 
(here  for  the  express  purpose,"  Henry  r,  Lee,  S  Chitly,  1 24  ;  Shepherd  v.  Chamber- 
lain, 8  Gray,  22i  ■  Flint  u.  Rogers,  IS  Maine,  67;  Commercial  Bank  i>.  Hamer,  7  How. 
Miss.  4-IS,  where  the  ootary,  finding  tlie  Front  door  shot,  entered  by  the  back  door 
and  demanded  payment  of  the  teller,  who  said  that  there  were  no  funds ;  Cohea  v. 
Hunt,  2  Smcdes  &  M.  S2T  ;  Qoodloe  u.  Godley,  13  id.  !33 ;  Bank  of  Syracuse  v. 
Hoiiistcr,  17  N.  Y.  48,  where  the  paying  teller,  being  a  notary,  presented  the  note 
to  himself  oatalda  the  bank  doors,  which  were  shut;  Bank  of  Uiica  e.  Smith,  IB 
John*.  S30. 

(e)  In  Barelay  v.  Bailey,  S  Camp.  537,  presentment  was  made  at  (he  place  desig- 
nated as  [he  acceptor's  nssidcnce,  at  B  o'clock,  P.  M.  An  answer  was  given,  that  the 
acceptor  had  become  bankrapt,  and  had  removed.  The  defendant,  the  drawer,  proTed 
thai  \e  had  stationed  a  person  at  the  house,  to  take  up  the  bill,  from  d  A.  M.  to  4  P.  H. 
Held,  dut  the  demand  was  sufficient.    Lun]  EUmbrrvugh  sidd :  "  I  think  this  preieiii- 
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demand  be  made  at  the  place  of  business,  it  must  be  made  within 
the  usual  and  ordinary  business  hour8.(/)  But  no  objection 
can  be  made  to  the  demand  at  either  place  at  any  hour,  if  tlie 
payor  had  Ids  agent  there  at  that  hour  to  make  answer  to  the 
demand.  (§■) 

ment  loffldent  A  common  trader  is  different  from  >  banker,  and  hai  not  any  pecaliu- 
honra  for  paying  or  Toceiring  tnonej.  ir  the  demand  had  been  made  during  the  hoera 
of  ntt,  it  would  hare  been  altogether  nnarailing,  bat  eigbt  in  the  evening  cannot  be 
coniidered  an  nnreasonable  bonr  for  demanding  payment  at  the  house  oF  a  private  in- 
diTidnal  who  faaa  accepted  a  bill."  So  Wilkins  u.  Jadia.  3  B.  &  Ad.  IS8.  In  Park  t. 
Page,  at  Nisi  Frias,  before  Partant,  C.  J.,  in  ISOS,  cited  1  Met.  4B,  a  demand  before 
II  A  M.  wai  held  good-    S«e  the  ca«ea  cited  lupm,  p.  418,  iwte  c. 

(/)  Shed  V.  Brett,  1  Pick.  401.  This  would  only  apply  where  there  are  n^ulorly 
etlabliahed  businesi  hour*.  See  Dana  e.  Sawyer,  23  Maine,  S44.  In  England  it 
woald  seem  that  the  honn  within  which  demand  may  be  made  at  any  other  place  than 
■he  bank  or  a  banker's  may  extend  bo  late  as  T  or  8  P,  M.  Thaa,  in  Morgan  v. 
Davison,  1  Stark.  114,  Lord  Ellenborougk  held  that  »■  demand  at  a  connting-room 
between  6  and  T  P.  M.,  when  no  one  was  present  hat  a  girl  to  take  care  of  ii,  waj 
anfiicient ;  nl  "  tbe  hone  was  not  an  improper  one,  and  ibe  holder  might  reaioaably 
expect  to  find  the  party  in  his  coanting^ioDse  at  that  bonr.  In  Trigga  v,  Newnham, 
1  Car.  t  P.  631,  10  J.  B.  Moore,  249,  ft  presentment  of  a  bill  payable  at  an  Httorncy's 
oSco  at  8  P.  M.  was  held  sufficient.  In  Lnnt  n.  Adams,  IT  Maine,  !30,  demand 
was  mEide  on  the  maker  at  his  store  at  8  A.  M.  Held  insafflcient.  Slifplet/,  3.  said : 
"  There  may  bo  little  difflcalty  in  towne  and  cities,  where  there  are  buaineu  on  bank- 
ing hoars,  in  deciding  that  a  demand  should  be  made  daring  thoite  bonis.  But  in 
places  where  no  particular  hours  are  known  for  making  and  receiving  pnyments  there 
is  mora  difficulty  in  determining  what  would  be  a  reasonable  hour  far  this  purpose.  It 
may  often  happen  that  tbe  party  having  a  payment  to  make  nonid  appropriate  the 
earlier  pnrt  of  the  day  to  obtain  the  means,  either  by  coUe<;ting  or  by  procuring  a  loan 
firom  II  bank  or  from  some  person  in  a  neighboring  town.  To  eslsblish  a  mlo  that 
would  deprive  him  of  that  opportunity,  and  subject  him  lo  a  suit,  and  thai  wonlil  ren- 
der him  liable  to  have  his  business  broken  up  while  thus  employed,  mi^ht  justly  be 
regRitled  as  unreasonable.  The  general  rule  being  that  the  party  has  all  the  day  to 
make  his  paj'ment,  that  in  relation  to  bills  and  notes  should  not  be  so  varied  as  to 
prevent  his  having  a  fair  opportunity  to  moke  arrangements  and  provide  the  means  of 
payment  before  he  is  subjected  to  a  suit.  In  this  case  the  demand  was  made  at  an 
hour  BO  eariy  as  to  deprive  him  of  that  opportunity,  and  it  was  not,  therefore,  made  at 
a  reasonable  bonr."  In  Caynga  Co.  Bank  v.  Himt,  2  Hill,  63S,  Cowen,  J.  said,  that 
business  honrs,  "except  where  iho  paper  is  due  from  ^e  bank,  generally  range  through 
the  whole  day  down  to  bedtime  in  the  evening."  But  this,  it  is  conceived,  would  vary 
Mcording  to  the  cnslom  of  each  place. 

(g)  See  the  coses  cited  lupra,  note  if.  Where  the  payor  and  payee  are  willing,  the 
one  to  moke  and  the  other  to  receive  payment  at  any  hoar,  and  the  payor  is  to  acquire 
some  right  as  against  a  tliird  party  on  paying,  such  third  party  cannot  object  to  the 
demand  bccanse  it  was  made  at  an  nnreosonable  hoar.  Thus,  in  Whitwclt  v.  Brij;. 
ham,  19  Pick.  117,  tbe  acceptor  of  a  bill  for  the  accommodation  of  iho  drawer,  having 
paid  the  bill  on  the  second  day  of  grace,  commenced  a  suit  against  the  drawer  at  (■ 
o'clock,  A.  M. ;  and  the  suit  was  held  not  to  be  picmalnre,  on  the  frround  llial  t\.f 
payment  might  ai  well  have  bean  made  at  any  previous  hoar  oFthc  third  <la^ 
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It  may  here  be  remarked,  that  a  notary's  certificate  of  present- 
ment, which  does  not  state  the  time  of  day,  carries  with  it  the 
presumption  that  the  demand  was  made  at  a  proper  hour,  when 
nothing  appears  to  the  coutrary.(A) 


SECTION    VI. 

AT  WHAT  PLACE  DEMAND  SHOULD  BE  HADE. 

Tub  principles  of  law  applicable  to  the  question,  where  the 
demand  should  be  made,  are  very  different  in  case  of  a  note  or 
bill  payable  generally  and  one  in  which  a  place'  of  payment  ia 
specified.  We  wDl  first  consider  the  rule  with  reference  to  notes 
in  which  no  place  is  mentioned  for  payment. 

We  should  say  that,  in  general,  a  personal  demand  would  be 
sufEcient,  if  made  ou  the  maker  or  acceptor  at  any  place  where 
he  may  reasonably  be  expected  to  be  in  a  condition  to  pay ;  and 
if  made  in  any  other  place,  —  such,  for  instance,  as  the  street, 
—  it  would  usually  be  good,  unless  objection  were  made  to  pay- 
ment because  the  place  was  an  improper  one,  or  some  similar 
reason  were  given  for  the  refusal.(i) 

But  a  personal  presentment  is  not  necessary ;  (_;')  and  in  case 
such  a  one  is  not  made,  in  the  absence  of  circumstances  which 
amount  to  an  excuse  for  demand,  that  demand  must  be  made 
where  the  maker  resides,  or  at  his  osaal  and  ordinary  place  of 
business,  (ft) 

(h)  Carnga  Co.  Bank  v.  Hnnt,  !  Hill,  S3S ;  De  Wolf  p.  Mum}',  9  Sondf.  186. 

(i)  5upni,  p.  3T!,  note  *.  In  Baldwin  u.  Fainswonh,  I  Foirf.  4U,  preientment  waf 
made  to  both  promisors  of  a  joint  and  teTSral  note,  made  payable  at  their  direlling- 
hooM*,  at  ih«  bara-yanl  of  one  ot  th«  maker*.  Held  aafficient,  as  they  "  made  no  ohjoo- 
tion.  and  iatimBIed  no  readiness  to  paj  in  the  hooso." 

{])  Tbe  contrary  is  stated  in  Duke  of  Norfolk  v,  Howard,  3  Show.  S35,  tupra,  p. 
B71,  nolay,  but  does  not  seem  to  have  been  followed.  In  Sanndenon  v.  Judge,  3  H. 
Bl.  509,  it  is  said  that  "  it  ia  not  neeeaiarj  tbat  a  demand  should  be  personal,  and  it 
is  tuHicicnt  if  it  b«  made  at  the  house  of  the  maker  of  the  note."  So  in  M'Orader  v. 
Bank  of  Washington,  9  Wheat  I9B,  JoinMn,  J.  said:  "  A  demand  on  the  maker  is, 
in  general,  indispensabto,  and  tbat  demand  most  be  made  at  his  place  of  abode  oi 
place  of  bminess.  That  it  should  be  sCricllj  personal  is  not  required.  Il  is  enough  if 
it  is  at  his  place  of  abode,  or  generally  at  the  place  where  be  ought  to  be  found." 

(t)  In  8aB<e%  Bonk  v.  Baldwin,  S  Harrison,  487,  it  was  contended  that  the  de- 
vaod  ought  to  hare  been  at  the  maker's  hooae;  but  Dai/lon,  J.  said;  "It  appeals 
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It  is  clear  that  a  demand  at  the  place  of  bnaiDess,  witliaiit  any  at 
the  place  of  abode,  is  Bufficient,(0  and  this  ordinarily  would  be  the 
safest  and  most  proper  place  to  present  the  DOtt;.  It  is  said  that  a 
demand  at  the  maker's  house  would  be  equally  goo(i,{m)  but  it  may 
be  doubted  whether  this  is  not  subject  to  some  qnailfication.  It  is 
also  said  that  the  holder  may  presume  that  a  maker  or  indoreer 

br  the  eridence  that  the  office  la  qaMtian  vru  tha  r«galiu'  place  of  bueineia  of  ths 
makor;  Bod  I  have  no  doubt  wllent  >  persoQ  has  Ba  office,  or  known  and  settled  place 
of  businesa  for  the  transactioa  of  hia  monied  coDC«rai,  whether  he  be  a  banker,  broker, 
merchant,  manuftctnrer,  mechanic,  or  dealer  in  an;  other  «■;,  >  pieacntmeni  and  de- 
mand at  that  place,  ai  well  aa  a  preBentment  and  demand  at  hi*  residence,  ii  good  in 
law.  It  mtitt  not,  bowcTer,  be  a  place  aelecied  and  need  temporaril?  for  thotiansaciioa 
of  some  partienlar  biuinees,  a»  *ettlii^  up  some  old  books  or  acconnu  merelj,  bnl 
his  n^lar  aitd  known  place  of  business  for  the  transaction  of  bU  monied  coni?eni». 
The  coantiiig-rooni  of  a  banker  or  merchant  ma.T  be  a  proper  place  for  a  demand, 
Aongh  the  mannfactor;  or  workshop  would  not  Yet  if  the  manufacturer  or  mechanic 
have  an  office  or  known  place  of  businegs  for  the  pnrpoK  aforeaaid,  a  good  demand 
may  be  made  there."  In  West  n.  Brown,  e  Ohio  State,  S43,  Batucn,  J.  remarked; 
"  It  i*  said  that  the  demand  ought  to  have  been  mode  at  the  maker's  bmil/  residence, 
and  coald  not  be  made  elsewhere,  as  he  had  no  well-established  business  office.  It 
seems  that  he  occupied  a  room  at  Harding's,  wbcre  he  directed  calls  to  be  made,  and 
where  he  receirod  them.  Bj  his  own  acts  and  declarations  be  authorized  the  place  to  be 
known  as  his  office  for  transacting  basines*.  He  apprised  the  public  that  he  could  be 
foond  there,  that  'word  left  (here  ivould  End  him.'  He  clsimcd  no  other  business  loca- 
tion. He  gave  no  directions  or  aulhoritj  for  calling  on  him  for  business  purposes  at 
his  residence.  His  desire  was  lo  hace  an  office  for  doing  basiness,  where  be  might  con- 
renionll;  and  with  certaintj  be  found,  and  a  selection  of  such  place  he  accordinj:lj 
made  at  Mr.  Harding's,  where  be  was  sought  by  the  ootarj  public,  but  when  applied  for 
happened  (o  be  out  The  object  of  the  risii,  however,  was  full;  explained  to  those 
who  were  found  in  the  office.  We  are  satisfied  that  reasonable  diligence  in  this  ease 
woe  used  by  the  holder  of  the  note  to  obtain  psjment  from  the  maker,  and  that  thi 
claim  that  no  demand  of  payment  was  made  of  him  is  not  well  founded." 

[t)  See  the  cases  cited  rupm,  note  it,-  also  Nott  v.  Beard,  16  La.  308. 

(ni)  In  Shamburgh  v.  Commagere,  10  Mart  La.  18,  Ponrr.J.  said:  "A  ninn's  red- 
dence  is  the  place  where  it  is  presumed  be  is  to  be  found,  and  baa  funds  to  meet  the 
demand,  and  there  is  no  obligation  an  the  holdec  lo  seek  for  him  elsewhere,"  In  Oak- 
ey  B.  Bcsuvais,  IT  La.  4S7,  Cartetm.,  J.  said,  that  demand  must  be  made  personally,  or 
at  the  domicil  of  the  maker,  lo  bind  an  indorser.  By  "  domieil,"  It  is  presumed  "  place 
of  residence  "  at  the  time  of  maturity  was  intended.  In  Dejraud  v.  Banks,  IS  La. 
461,  the  protest  stated  that  the  notary  demanded  payment  at  the  domicil  of  the  maker, 
and  was  answered  that  there  were  no  funds  there  to  pay  it  Held  sufficient  evidence 
of  a  demand  to  charge  the  maker  and  indorser.  So  in  Stivers  v.  Prentice,  3  B.  Mon 
4B],  it  was  held  that  a  "presentment  of  a  bill  at  the  dwelling-house  of  the  acceptor, 
in  the  absence  of  any  proof  of  a  special  usage  to  the  contrary,  and  he  not  being  a 
banker,  was  sufficient;  and  especially  as  there  was  one  there  who  answered  for  him, 
that  no  provision  had  been  made  for  payment"  In  Story  on  Bills,  ^t  !36,3S1,  Prom. 
Notes,  f  23S,  it  is  said,  where  the  maker  or  acceptor  lives  in  one  town  and  does  busi- 
ness in  another,  or  where  he  resides  in  one  port  of  a  town  and  his  place  of  business  is 
another  pan,  that  the  holder  hu  his  option  at  which  to  present,  and  that  a  dcmaid  at 
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lives  where  lie  did  wheft  he  made  the  note  or  indorsement,  unless 
he  has  notice  or  knowledge  of  a  change  of  reflidence.(mm) 

Thus,  where  the  maker  has  a  well-known  and  Ion g-eatabli shed 
place  of  busines?,  where  he  is  in  the  habit  of  transacting  his  finan- 
cial conewrna,  and  where  a  demand  might  be  made,  presentment  of 
a  note,  if  of  any  considerable  amount,  should,  it  is  believed,  be  made 
here  rather  than  at  his  residence ;  and  in  the  aijsence  of  other  cir- 
cumstances, it  could  hanily  be  deemed  using  due  diligence  to  demand 
the  note  at  the  latter  place.  But  we  know  of  no  authority  for  thiB.(n) 

If  the  maker  has  a  place  of  residence,  but  none  for  the  transac- 
tion of  business,  demand  should  be  made  at  the  former.  Thus  where, 
at  the  time  a  partnership  note  fell  due,  the  firtn  had  been  dissolved, 
a  presentment  at  their  former  place  of  business  was  held  insuffi- 
cient; it  appearing  that  one  of  the  partners  was,  at  the  time  of  the 
maturity  of  the  note,  residing  in  the  same  town,  and  that  his  house 
might  have  been  found  by  the  holder  without  much  difficulty .{o) 

either  would  be  batlicicnt.  But  in  r  Dote  the  leumed  uutlior  romarka  ihut  he  linB  found 
no  case  in  point,  tiut  cites  CliiCtv  on  Dills.  In  tlie  lutlcr  woik,  p.  350,  lUth  Loud,  ed., 
it  is  stnted  thnt  "  preecntinent  shouhl  bd  to  the  driiwee  of  the  bill  or  the  maker  of  the 
note  ut  bis  reaiiloiice."  • 

{mm)  Wiird  v.  I'crriD,  54  Barb.  89.    Se«  also  Peters  >.  Hobba,  25  Ark.  ST. 

(m)  Tlii*  refen  lo  a  preoeutmcnl  which  is  not  peraonal.  In  West  v.  Brown,  6  Ohio 
State,  iiS,  lu/irn,  note  i;,  the  maker  had  a  veil-known  place  of  residence,  and  a  desk. 
IQOID,  in  an  office  in  company  with  others,  where  he  transacted  business.  A  demand  ul 
Uie  tatter  place  nhlle  the  maker  was  out  was  held  eaffii'ient.  In  Lanumc  B.  Masxicot, 
3  Mart.  Lu.  261,  the  maker,  four  mantba  before  ihe  maiurity  of  Lhc  nole,  was  turned 
out  of  his  domivil.  which  ivaa  sold  on  execution.  He  went  with  his  family  to  bis 
falher-in-law's.  but  be  ipent  two  raonlh*  at  his  brother-in-law's  to  attend  to  hi^  business 
A  demand  at  tlie  latter  place  vras  held  rufileiciit  to  ebarge  an  indorscr.  "  This  demand 
mnal  either  be  mode  of  Lhc  maker  of  the  noie  personal Ij^, or  at  the  place  of  his  reeidenee 
But  in  lliia  partii'ular  instanL:c  it  appears  to  Ihe  conn  that  iho  maker  bad  no  fixed 
place  of  rcHidence  anywhere  wben  the  notes  became  dne,  and  that  the  hoa»e  in  wliich 
he  spent  the  half  of  his  time  to  uUtnd  lo  hit  baiiaea  in  ihe  dig  was  more  ID  be  consid- 
ered as  [he  place  of  his  residence,,^  lurk  parpotrt,  than  the  plantalion  of  his  futher-in- 
luw  where  bis  family  had  a  temporary  asylum." 

(o)  Graniie  Bank  p.  Avers,  16  Pick.  39a,  SAow,  C.  J,  laid :  "The  firm  of  Poor  & 
Co.  consisted  of  Poor  and  Breedon.  They  had  failed  and  given  np  their  place  of  bnsi- 
ness,  and  the  same  place  had  been  let  to  stranger?,  between  whom  and  Poor  &  Co.  there 
was  no  privity,  and  no  inqniry  was  made  except  at  that  place,  and  there  [he  notary  was 
bformcd  that  Poor  &  Co.  had  failed  and  gone  out  of  town.  But  the  information  was 
not  correct.  By  referring  to  the  name  of  Samuel  Poor  &  Co  in  the  dirvctory,  it  would 
have  been  fonnd  that  Pr«edcn  was  the  partner  indicated  by  the  word  Co.,  and  by  rcf- 
erenee  to  the  name  of  Breedcn  it  would  have  been  found  tliat  be  bnd  a  domicil  in 

want  of  Bucb  crnunlment  and  demand  that  the  promisors  had  failed,  as  the  plaiiiliSii 
cannot  recover  without  proof  of  demand  and  notice,  or  some  fact  which  will  excnsa 
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Witli  regard  to  the  conduct  necesEary  to  be  pureued  by  the 
holder  where  the  maker's  liouse  or  place  of  business  is  closed,  or 
where  lie  lias  removed,  absconded,  or  has  died,  or  has  no  place 
of  business  or  residence,  reference  may  he  had  to  a  subsequent  see- 
tlou  ou  excuses  for  non-demand,  where  this  subject  is  treated. (p) 
And  it  will  be  sufficient  here  to  remark,  that  in  such  cases,  where 
any  demand  at  all  is  necesBary,  the  maker's  last  usual  placa 
of  abode  or  business  is  the  place  at  which  presentment  is  to  be 
made. 

Where  a  note  is  payable  generally,  tlie  pai-ties  may  agree  upon 
the  place  where  it  shall  be  presented,  and  parol  evidence  is  ad- 
missible to  prove  such  agreement :  (q)  and  where  a  maker  by  his 

ihe  waot  of  b  demnnd ;  and  u  ths  proof  fails  of  Ghowing  any  demand,  or  any  li^st 
eicnse  for  tbe  want  of  il,  iho  plaintifFs  aro  nol  cmiiled  to  recover."  In  Pachnrd  r.  Ljou, 
i  Ducr,  83,  a  note  hud  been  doposltcd  in  a  bank  for  collection  ;  demand  nas  inado  there, 
witb  inqoiiy  aa  lo  the  roeidcace  of  ibe  maker.  She  was  a  mnrriod  woman.  Her  name 
waa  not  to  be  found  in  the  directory.  It  appeared  that  she  was,  at  the  time,  keeping  a 
board ing.bouae  in  the  city.     Held  inauffieieot,  and  the  indoraer  was  discharged. 

(p)  hfra,  chapter  on  Excuses. 

(q)  Pearson  v.  Bank  of  the  Metropolis,  1  Pet.  89.  Marthall,  C  J.  said  :  "  But  this 
if  not  an  attempt  lo  rnry'a  urilleil  iuHtminent.  The  place  of  demnnd  is  not  expressed 
DD  th«  face  uf  the  note,  and  Ihe  necessity  of  a  demand  on  the  person,  when  the  jiarties 
are  silent,  u  an  inference  of  law  which  is  drawn  only  when  ttiey  are  eilenl.  A  parol 
agreement  pats  an  end  lo  this  inference,  and  dispi'nees  witb  a  personal  demand.  The 
patties  consent  to  a  demand  at  a  stipnlated  place,  instead  of  a  demand  on  the  person  of 
the  maker ;  and  this  doca  not  alter  the  instrnment  so  far  as  it  goes,  but  snpplies  exlrin- 

aic  circumstances,  which  the  parties  are  at  liberty  to  supply The  indoncr  under- 

takes  conditionally  to  pay  if  the  maker  doca  not,  and  this  imposes  on  llie  holder  iho 
necessity  of  taking  the  proper  steps  to  otitiun  pavmenl  from  the  maker.  This  contract 
is  not  wriucu,  but  is  implied.  It  is,  thai  due  diligence  to  obtain  payment  Trom  the  maker 
shall  be  used.  Wben  the  parlies  agree  what  this  duo  diligence  shall  be,  ihoy  do  not 
alter  the  written  contract,  but  agree  upon  un  extrinsic  circamaiance,  and  enbetitute  (hat 
agreement  for  an  act  which  the  law  prescribes  only  where  they  are  silent.'*  See  Thomp- 
son t>.  Keteham,  i  Johns.  385.  Bui  Thompton,  C.  J.,  in  Anderson  e.  Drake,  U  id.  1 14, 
referring  to  Thompson  v.  Ketcham,  said :  "  The  note  was  dated  at  Hontego  Bay,  yet 
it  was  not  deemed  payable  there  ;  otherwise,  parol  eridence  would  hare  been  inadmis- 
sible to  prove  it  was  payable  at  New  York.  Sach  ovideoce  would  have  been  re- 
pagnant  lo  the  written  note,  if  the  inference  of  law  was  that  it  was  payablo  at  Slon- 
tego  Bay,"  So  in  Kerce  ».  Whitney,  29  Maine,  188,  Shrpley,  J.  said:  "The  first 
cause  of  complaint  presented  by  the  bill  of  exceptions  is,  that  the  connsel  for  the  plain- 
tiff was  not  permitted  to  make  an  argument  to  the  jury  to  show  tliat  the  nolo,  by  the 
Buderetanding  and  ngrecment  of  the  parties,  or  at  least  on  the  part  of  the  maker,  was 
to  bo  paid  in  Boston.  In  doing  so  the  presiding  judge  acted  correctly.  It  had  alnjndy 
been  decided  that  the  note  wag  not  made  payable  in  the  city  of  Boston,  because  it  ap- 
peared to  have  been  maile  and  dated  there.  Parol  evidence  cannot  be  received,  or  hare 
the  effect  to  show,  that  a  note  not  made  payable  at  any  porticalar  place  was,  in  fiic^ 
.  agreed  to  bo  payable  at  a  particular  place," 
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directions  or  acts  has  induced  the  holder  to  make  the  present- 
meat  at  any  place  in  good  faith,  he  would  be  estopped  from 
objecting  to  the  demand  od  the  ground  that  tlie  place  was  an 
improper  oue.(r)  A  preseotmeat  at  the  place  tlms  appointed  is 
also  siifiicient  to  charge  an  indorEer.(s)  The  law  with,  reference 
to  altering  a  note  or  bill  b;  the  addition  of  a  place  of  payment, 
either  in  the  body  or  by  way  of  memorandum,  wiU  be  cousi** 
ered  hereafter. 

We  have  already  seen  tlie  conflict  which  has  existed  in  the 
Englisli  cases  witli  reference  to  acceptance  and  notes  payable 
at  a  specified  place,  and  that  the  statute  1  Jb  2  Geo.  lY.  c.  78, 
was  passed  to  obriate  the  difficulty.(<)  We  will  now  consider 
the  law  of  that  country  with  reference  to  the  liability  of  the  ac- 
ceptor. 

By  the  terms  of  the  statute,  an  averment  and  proof  of  demand 
is  necessary  when  the  bill  is  accepted  payable  at  a  particular 
place  "  only,  and  not  otherwise  or  elsewhere."  It  is  not  neces- 
sary, however,  to  use  all  these  words,  "  and  not  elsewhere  "  hav- 
ing been  held  to  make  an  acceptance  special  and  conditional ;  (u) 
that  is,  to  require  demand  at  that  place.  The  same  rules  would 
doubtless  apply  wliore  the  bill  was  drawn  payable  at  a  specified 
place  only,  and  not  elsewhere,  and  accepted  generally. (v) 

An  averment  and  proof  of  demand  at  the  place  ie  not  neces- 
sary where  a  bill  is  accepted  payable  at  a  particular  place  with- 
out the  exclusive  words, (u*)  nor  where  a  bill  is  drawn  payable 
under  like  conditions,  and  accepted  geuerally.(x}  The  acceptor 
of  a  bill,  accepted  payable  at  a  specified  place,  as,  for  instance,  at 
a  banker's,  without  the  words  "  only,  and  not  elsewhere,"  will 


(r)  SuBHx  Bank  e.  Baldiria,  8  Hairiioii,  487,  b;  Dagton,  J. 

(i)  SiuKK  Bank  v.  Baldwin,  3  Harruan,  487 ;  Sute  Bank  P.  Hold,  13  MaM.  ITS. 

(1)  Supra,  p.  SOB,  note*. 

(k)  Higgins  p.  Nicholi,  7  Dowl.  6S1. 

(d)  Jii/m,  nolo  w. 

(w)  In  UKlslead  v.  Skelion,  S  Q.  B.  86,  S  Dowl.  w.  t.  69,  the  d«claniIion  lUted 
UiM  the  defendant  accepted  the  bill  "  pajahle  at  A.  &  Co.'b,"  and  that  he  promised  to 
pay  it  "  acrording  to  the  tenor  and  tWea  thereof."  A  demnirer,  that  the  bill  wai  not 
Allff^  to  ha*e  been  preMnted  at  A.  &  Co.'«  for  pajment,  waa  overruled  as  frivolous. 
It  will  not  be  a  Tarianco  lo  declare  upon  sacK  a  bill  aa  payable  at  the  place  mentianed. 
Blake  d.  Beaumont,  A  Man.  &  G.  T,  4  Srott,  N.  R.  617,  1  Dowl.  n.  a.  697. 

(x)  Relbjv.  Eden.SBinfi;.  SI),  II  J.  B.Moore,  ill;  Fajie  v.  Bird,  e  B.  &  C.  esi, 
»  Car.  %  F.  aOSj  9  Dow.  L  R.  639. 
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still  remMn  Uablo  without  aay  preseutmeut  at  the  place,  though 
he  had  funds  with  the  hanker  sufficient  to  meet  the  acceptance, 
and  by  the  failure  of  the  latter  had  lost  the  money.(^) 

The  liability  of  the  drawer  and  indorser  of  a  bill  has  not  been 
altered  by  the  Etatiite.(z}  Therefore,  if  the  bill  is  drawn  payable 
at  a  specified  place,  aud  accepted  so  payable,  it  is  ueccssary  both 
to  aver  and  prove  a  presentment  tliere,  to  charge  them.(a)  But 
inEismuch  as,  in  an  action  a^inst  them,  if  t)ie  bill  has  been  ac- 
cepted payable  at  a  certain  place,  without  being  drawn  in  that 
manner,  no  acceptance  at  all  need  be  stated, (6)  a  presentment  at 
the  place  need  not  be  averred, (c)  but  it  should  be  proved. (4;^ 


(y)  Tamer  o.  Hajden,  4  B.  &  C.  1,  6  Dow.  ft  B.  5,  B.tbq  &  H.  3I5j  8eb*g  v. 
Abitbol,  i  Msule  &  S.  163. 

(i)  The  itatBte  "  ia  conHned  in  its  operation  lo  Ibe  ease  of  acceptor!  alone."  Tindol, 
C.  J.,  Gibb  V.  Malhcr,  B  Bing.  SU,  321 . 

(a)  ChinToiiBilt»,10ih  Lond.  ed.,3T5.  In  BoydelU.  Horknen,  3  C.B.  168,  when 
the  bill  was  drairn  payable  in  London,  AfauU,  J.,  interrupting  counsel,  aajd :  "The 
neceiBily  of  a  diiiiacl  allegnlion  or  presentment  in  London,  if  any  exists,  arisei  here 
fVom  the  fact  of  there  being  a  direction  in  the  bill,  on  the  pan  of  the  drawer,  to  paj  tbo 
bill  there.  If  the  drawer  directs  the  drawee  to  paj  Che  bill  at  a  panicular  place,  Ihe 
liability  of  the  dnwer  and  indoracra  srJMB  only  on  the  drawee's  failnre  lo  pay  npon  the 
bill  being  preaented  to  him  at  the  place  indicated."  The  case  itself  decides  thai,  since 
the  renao  was  laid  in  London,  a  general  allcgalion  of  praicntment  was  Rnfflcicnt,  under 
the  rule  of  Hilary  T.  4  Wm.  IV.  r.  8.  In  Lyon  p.  Uoll,  5  M.  &  W.  2S0,  the  head 
note  reads  :  "  Where  a  bill  is  drawn  payable  to  the  order  of  the  drawer  at  a  particnlar 
place,  it  seems  that  a  declaration  against  Ihe  drawer  or  indorser,  alleging  a  presentment 
generally,  ia  sufficient  afier  Terdic^"  In  Bylea  on  Bills,  168,  note  z,  this  ia  doubled,  sod 
dicta  in  Boj^cll  e.  Harknesi,  3  C.  B.  163,  would  also  seem  somewhat  inconiislent 

(A)  Jones  D.  Morgan,  3  Camp.  474 ;  Tanner  b.  Bean,  4  B.  £  C.  313 ;  Baglfj,  B., 
Parks  n.  Edge,  I  Cromp,  &  M.  439.  And  if  alleged,  need  not  be  proved.  Tanner  > 
Bean, 4  B.  &  C.  313;  contra,  Jones  c.  Mor^n,  S  Camp.  474. 

(e)  Parks  v.  Edge,  I  Cromp.  &  M.  423, 3  Tyrw.  364,  an  action  agkinat  an  indoner. 
The  bill  was  accepted  payable  at  a  rertain  place.  Harria  v.  Packer,  3  Tyrw.  370,  note, 
tn/ni,  note  d, 

((f)  (^bb  V.  Mntbn,  8  Bing.  314,  I  Moore  &  S.  387,  !  Cromp.  &  J.  ES4.  In  aa  ac- 
tion by  an  indorser  against  the  drawer  of  a  bill,  aecepced  payable  at  a  bankar'a,  the 
declarstioQ  did  not  slate  any  acceptance,  out  only  a  picsentmont  to  the  acceptor,  and 
hia  refusal  to  pay.  The  proof  was  presentment  to  the  clerk  of  the  banker  at  the  clenr- 
li^'honse.  Held,  that  the  presentment  was  sufficiently  proved.  Harris  e.  Packer,  3 
Tyrw,  370,  note.  A  presentment  of  a  bill  accepted  payable  at  a  btnkrr'a  to  hia  cleik 
at  the  clearinB-houie  is  sufficient.  Bcynoldg  v.  Chettle,  S  Camp.  S96.  AnaTermenllhat 
a  bill  accepted  payableatabanker's  was,  when  dne,  presented  to  the  banker's  fur  psynrent 
according  to  the  tenor  thereof,  and  that  the  banker,  an  acceptor,  refused  payment,  shall  be 
inpponedafler  jndgmenton  asham  plea.  Hntfamc.  Ellis,  3  Tatint.  41S.  Soinan  action 
against  an  indoi«erof  a  bill,  an  aTerment  of  presentment  to  the  banker  and  acceptor  «c- 
. cording  to  the  wnor  of  the  bill  was  held  sufficient  upon  special  demurrer,  assgnius  Ibr 
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The  liability  of  the  maker  aod  indorser  of  a  note  is  abo  un- 
cliauged  by  the  statute. (e)  The  rule  on  this  point  is,  tliat  where 
the  place  is  mentioned  ia  the  body  of  the  note,  presentment  must 
both  be  averred  and  proved.(/)     But  if  the  place  is  stated  in  a 

rBUK  that  no  preaantmem  at  llie  hoDM  WM  arerred.  BDahD.Kinne«r,6Maale&S.  310. 
Where  &  bill  is  drawn,  payable  to  the  order  of  ihe  draver  M  a  paiticatar  place,  it  leeint 
Ihat  a  declaration  against  the  drawer  or  indoner,  alleging  a  presentment,  generalljr  is 
Fufi&t'icnt  alter  verdict.  Ljrun  v.  Holt,  5  M.  &  W.  950  An  allegation  of  prcsuntment 
10  the  acceptor  ii  proved  by  evidence  of  presentment  at  the  place  specified.  Hardy  r. 
Woodroofe.a  Stark.  .119;  Giles  c.  Boa  me,  6  Mauls  &  S.  73,  S  Ghitt.  300;  Wilmot 
D  Williams,  8  Scott,  N.  R.  713.  These  were  acliona  against  the  drawers  of  bills  ac- 
cepted payable  at  a  banker's.  The  same  haa  been  held  where  the  bill  wai  directed  (o 
the  drawee  at  a  certain  place,  and  accepted  by  bim  gencTaily.  Uine  v.  AUely,  4  B.  & 
Ad.  624.  Bat  in  such  case  no  allegotioD  of  preientment  to  the  acceptor  is  neccuary. 
It  is  ealBcietit  if  there  is  an  averment  of  dne  preaentment  at  the  place.  Da  Bengateche 
r.  Pillin,  3  Bing.  476,  11  J.  B.  Moore,  350 ;  Hawkey  n.  Borwick,  4  Bing.  135,  IS  J. 
B.  Moore,  478,  1  Yoange  &  J.  37S,  an  action  against  an  indorser,  where  it  was  also 
held  that  a  presentment  to  the  banker  was  not  necessaiy.  So  Philpott  v.  Bryant,  3  Car, 
&  P.  244,  4  Bing.  7)7,  1  Moore  &  P.  754,  where  the  acceptor  had  died  before  the  ma- 
turity of  the  bill.  In  Benson  v.  White,  4  Dow,  334,  a  declaration  agiunsi  ^e  acceploc 
staled  that  payment  was  demanded  at  the  place  where  lbs  bill  was  made  payable,  with, 
oat  averring  a  refusal,  bat  in  conclusioa  stated  that  the  acceptor  had  not  paid  any  of  tha 
«ami  mentioned.  Jnilgnientwa«eni«i«d  for  the  plaintiff,  and  on  a  writ  of  error,  brought  . 
for  want  of  an  averment  of  a  refusal,  the  judgment  was  affirmed  in  tlie  House  of 
IiOrds.     See  tocheBamepointButtcrwanhD.  Doapeticer,  3Maule&S.  160.  rn/ro,  note/ 

{()  Supra,  note  x.  Parke,  B.,  Emblin  v.  Uanoetl,  IS  M.  &  W.  830;  PoUeck,  C-  B., 
Spindler  e.  Grellett,  I  Excb.  384, 

(/)  Sanderson  t.  Bowes,  14  East,  500;  Dickinson  a.  Bowes,  16  id.  110;  Howe  n. 
Bowes,  id.  Ua,  5  Taunt.  30;  Emblin  v.  Dartiiell,  IS  M.  t  W.  830,  whei«  a  count  in  a 
declaration  was  held  bad  after  verdict,  for  omitting  lo  allege  a  presentmenl  at  the  place; 
Saads  a.  Clarke,  8  C.  B.  T5I ;  Vander  Donckt  v.  Thellusson,  id.  813,  where  the  note 
was  made  in  Belgium,  in  the  following  form  :  "  k  irois  mois  de  date  je  payerai  )i 
I'oldre  de  Uons.  F.  Vander  Donckt  la  sommo  de  cioq  cent  francs,  valenr  refoe  comp. 
lant.  Accept^,  tun  pour  cinq  cent  francs,  payable  i,  la  fin  d'Octobre,  1843.  Chei 
M.  Legrelle.  C.  Thellusson."  Held,  that  this  was  to  be  considered  as  a  note  payable 
M  a  fpcciBed  place;  [hat  the  words  "  Chez  M.  Legrelle"  could  not  be  treated  as  a 
mere  mcmoraudum,  because  they  were  separated  from  the  preceding  ones  by  a  full  pe- 
riod ;  and  that,  by  the  law  of  ^n^uiuj,  there  must  he  a  presentment  at  the  place  named. 
The  defendant  objected  that  there  was  a  variance,  because  the  declaration  described  the 
note  geiierslly,  and  that  there  was  no  avcrrnent  of  pnisentment  at  tbe  place.  The 
plaintiff  introduced  evidence  to  show  that,  by  the  law  of  Belgium,  a  presentment  at  the 
place  was  not  necessary.  The  judge  directed  the  jury  to  find  for  the  plaintiff,  if  tbej 
believed  tbe  law  of  Belgium  to  be  as  staled,  and  iJiey  found  a  verdict  in  accordance 
with  it.  New  trial  denied.  Spindler  v.  Grellett,  1  Exch.  384.  In  this  case  the  dec- 
laration slated  that  the  defendant  made  his  promissory  note,  and  thereby  promiseil  lo 
pay  to  the  plaintiff  "by  Ihe  name  and  nddiiion  of  Miss  Jessie  Hope,  at  10  Duncan 
Stitjet,  Edinbnrnh,"  the  sum  of  X  300.  Averment,  that  the  plnintiff  was  always  ready 
■Md  willing  10  receive  tbe  said  sum.  according  to  tbe  tenor  and  cfiect  of  the  note,  of 
whkii  the  dp.fendani  had  notice.    Breach,  noa-paymeni.    Held,  on  general  demarrer. 
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memorandum  at  the  foot  of  tlie  note,  beneath  the  maker's  Eign&r- 
ture,  this  is  treated  as  only  directory,  and  not  a  subEtantive  part  of 
the  contract,  and  presentment  at  that  place  is  not  essential. (g*) 
Tlie  lav  will)  reference  to  altering  a  note  or  bill  by  the  additiou 
of  a  place  of  payment,  either  in  the  body  of  the  instrument  or 
by  way  of  memorandum,  will  be  found  on  a  subsequent  page.(A) 

thftt  this  wai  a  nora  pavabls  at  a  apecilied  plaw,  and  tbat  th«  declaration  was  bad  for 
not  averring  a  preKnlinenC  at  that  plate.  Bolfi,  B. :  "  The  ground  of  demurrer  ii, 
that  the  note  appears,  by  ihe  declaralioa,  to  liave  been  made  pnyable  at  a  particDlai' 
place,  and  Uiere  ii  no  averment  of  praocntnient  at  that  plare.  Firat,  it  is  said  that  luch 
is  not  the  true  construction  of  tbe  note,  and  that  the  worda  '  at  ID  Duncan  Street' 
are  mcrelj  desmptiia  oF  Iho  person  of  the  pajec.  BdI  il  is  imposaible  to  torture  the 
minis  to  any  auch  meaning,  without  endeavoring  to  make  obscure  that  which  is  per- 
fectly plain.  Secondly,  it  is  said  that  it  is  not  necessary  to  aver  a  preaenlmeat,  be- 
cause the  note  is  not  negoiinblc ;  and  Wain  v.  Bailey,  10  A.  &  T..  616,  is  relied  on 
[which  decided  that,  where  the  instmment  is  not  negodable,  the  maker  is  bound  to 
pay  it  without  its  production,  snd  therefore  it  Is  no  answer  to  aay  that  he  was  always 
ready  and  willing  to  pay  on  the  note  being  delivered  op).  But  in  that  case  the  party 
could  not  be  damaiGcd  by  the  non-delivery  of  the  note  ;  for  the  instrnmeni  not  being 
negotiuble.  the  payee  alonu  conld  sue  upon  it.  No  sucli  disdiicdon  exists  as  to  the 
necessity  for  presentment,  which  must  be  averred,  whether  the  nolo  be  negotiable  or 
not.  The  third  point  is,  that,  assuming  this  lo  be  a  note  payable  at  a  particular  place, 
•  the  declaration  alleges  that  which  amounis  to  an  averment  of  presentment,  namely, 
that  the  party  was  always  ready  and  willing  to  receive  the  money  accordlnj;  in  Ihe 
tenor  and  elFect  of  the  note.  It  seems  strange  to  endeavor  lo  construe  words  which 
have  one  meaning  bo  as  to  give  them  another  and  different  meaning.  Those  wordi 
cannot  apply  to  a  pretenlment,  and  never  were  intended  lo  moan  it."  In  Butterworth 
n.  Despencer,  3  Manle  &  S,  ISO,  the  declaration  averred  a  presentment  at  the  place 
ipeciHed,  and  that  the  defendant,  though  often  requested,  refused  to  pay.  A  demurrer, 
on  the  ground  that  there  was  no  averment  of  a  refusal  at  the  place,  was  overruled.  See 
Benson  d.  White,  4  Dow,  33i,  mpra,  note  d.  The  contrary  dotrtrine  was  held  in  the 
earlier  cases.     Wild  v.  Kennards,  1  Camp.  425,  note ;  NIeholls  v.  Bowes,  3  id.  49S. 

(j)  Saunderson  o.  Judge,  2  H.  Bl.  S09 ;  Richards  b,  Milsinglon,  Holt,  N.  P.  364,  note ; 
Price  V.  Mitchell,  4  Camp.  200  ;  Exon  r  Russell,  4  Maute  &  S.  aos  i  Williams  d.  Wa^ 
ing,  10  B.  &  C.  2,  5  Man.  &  R.  9  ;  Masters  r.  Barctio,  3  C.  B.  433.  In  this  case  tbe 
maker  liad  indorsed  the  note,  and  it  was  contended  that,  by  Ihe  indorsement,  ho  hod 
incorporated  the  memorandum  into  the  body  of  the  note ;  but  this  was  overmted. 
Another  distinction  attempted  to  bo  taken  between  the  cases  cited  tupra,  note/,  and 
the  present  was,  that  in  the  former  the  memorandum  began  with  the  word  "  at."  while 
in  the  latter  it  began  with  "payable  at";  but  this  was  likewise  overruled.  In  Exon 
•.  Bossell,  4  Haule  &  S.  SOS,  a  description  of  a  note  with  snch  a  memoranduin  at  tha 
fbot,  as  payable  at  a  specitled  place,  waa  held  to  be  a  variance.  Contra,  Spronle  «. 
heeS,  3  Stark.  156,  3  Dow.  &,  R.  15, 1  B.  &  C.  1&.  Bot  ifthe  declaration  merely  (Utes 
that  tbe  note  was  made  payable  at  the  place,  without  saying  tbat  it  was  ao  payable  ac- 
cording to  the  tenor  of  the  note,  this  does  not  amount  to  a  misdeseription,  and  may  be 
rejecied  as  snrplnsago.  Hardy  v.  WoodrooFo,  2  Stark.  319.  In  Treoothick  n.  Rilwh), 
I  id.  468.  Lord  EUtaborough  held,  that  if  the  memorandum  was  printed,  it  moal  b« 
conudered  as  a  part  of  Ihe  note,  having  been  made  at  the  same  time.    Sed  qaora. 

(A)  Lifra,  VoL  n.  pp.  S46,  647. 
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The  law  on  tliis  subject  id  this  country  is,  as  lias  already  been 
remarked,  different  from  that  of  England.  In  all  tlie  States,  with 
the  exception  of  Louisiana  and  Indiana,  it  is  now  held  that  botli' 
maker  and  acceptor  are  liable,  williout  a  presentment  at  the  place 
designated ;  (t)  but  the  fact  that  either  of  them  had  funds  there 
ready  to  be  paid  over  on  presentment  of  the  note  or  bill  might 
be  pleaded  in  reduction  of  damages  or  mitigation  of  costs  ;  (j) 
but  not  in  bar  of  the  action.(A:)  But  it  has  been  held  that  the 
declaration  should  state  the. place  at  which  the  note  is  payable, 
and  that  a  count,  which  described  the  note  as  payable  generally, 
was  fatally  defective ;  in  other  words,  that  this  constituted  s  va- 
riance. (/) 

An  opinion  has  been  entertained  by  some  courts  that  an  aver- 
ment and  proof  of  demand  are  necessary  in  case  of  a  note  paya- 
ble on  demand,  or  without  any  time  being  specified  ;  the  rea- 
son being,  that  where  the  time  is  fixed,  the  defendant  may  easily 
aver  a  readiness  and  ability  to  pay  at  the  place  on  presen^ 
ment;  but  where  the  time  depends  entirely  on  the  pleasure  of 
the  holder,  it  would  be  impossible  in  many  cases  to  set  up  this 
defence,  (m) 

(i)  Supra,  p,  309,  notB  a. 

U)  Supra,  p.  309,  note  a. 

(k]  .%pra,  p.  309,  note  a. 

(I)  CoTint^on  n.  ComstOFk,  14  Pet.43i  Samner  0,  Ford,  3  Pike,  389. 

(m)  In  Wallace  v.  M'Connetl,  13  Pet.  136,  U6,  Thomptm,  3.  atlempted  ID  Rcondle 
the  FHua  of  Wild  n.  Rcnnards,  1  Camp.  4-J&,  note.  Nicholls  d.  Bowca,  3  id.  49S,  and 
SnndcMon  v.  Itowca,  14  KiL't,  SOO,  on  the  p:ronnd  that  the  fbrnier  ruses  were  actions 
on  notct  payable  at  a  lime  fixed,  and  tlie  latlrr  ivaa  on  n  note  on  dcmiind.  He  said  : 
"  Lord  EllcnboronKh,  in  the  conrsc  of  the  aiTinment  in  Saondcrson  e.  Bowei,  in  an.iwcr 
to  Homo  eaus  referred  to  by  counsel,  observed  :  '  Those  are  ra^cs  where  money  is  to 
b«  paid,  or  something  10  be  done  at  a  [larticulnr  time  as  well  a«  place  ;  therefore  the 
pony  defendant  may  readily  make  an  averment  [hat  he  was  rendv  at  the  time  and  place 
10  pay,  and  that  the  other  party  was  not  ready  to  receive  ic ;  hut  hero  the  time  of  pay- 
ment depends  entirely  on  Ihe  pleasure  of  the  holder  of  the  note.'  It  is  Irne  Lor)  Ellen- 
boroacli  did  not  seem  10  place  hi«  opinion,  on  Ihenlllniatc  deeinion  of  (he cause,  npon  this 
ground  ;  .  . .  ■  and  ilierc  in  certainly  a  mnnifi-st  di.'iiineiiiin  between  a  promise  to  pnv  on 

demand  at  a  Riven  plaec  and  a  promise  10  pay  ai  a  fixed  lime  nl  such  |>lacc Wheie 

(he  promise  is  10  pay  on  demand  at  a  particular  plaee,  ilierc  ii  no  cause  of  action  until 
llic  ilemand  is  made,  and  the  majicr  of  tho  note  caimot  di^iclmrKe  himself  by  an  otTer 
of  pnjmcnl,  ihc  note  not  hcint;  due  ntilil  demanded."  A  decision  to  Iho  like  effect 
was  made  in  Bank  of  North  Carolina  i>.  Bank  of  Cope  Fear.  13  Irvd.  ^\  vhetn  Baffin, 
C.  J.  said,  ihat  there  was  no  doubt  ihut  the  law  was  as  held  in  that  caie,  and  that  tho 
ease*  in  America  clearly  admit  iho  disiinction.  A  Bimilnr  opinion  was  expressed  bv 
Stanurd,  J.,  in  Armislead  v.  Armisteads,  ID  Lcisii,  SIS,  who  snid  thai  "  it  would  prob- 
ably be  held  that  there  ii  no  default  of  the  maker  or  aer«plor  until  such  demand  be 
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The  conlrary  doctrine,  howeTer,  has  been  held  by  Beveral 
coarts,(n)  and  the  ground  on  which  their  decisions  are  based  is 
ttiis:  No  Eiich  presentment  is  necessary  where  the  time  is  fixed, 
and  a  presentment  prior  to  the  suit  is  not  essential,  in  the  cose 
of  notes  on  demand  without  any  place  being  designated ;  there- 
fore a  presentment  at  the  place  cannot  be  necessary  where  both 
these  circumstances  concur  in  tlie  same  note ;  and  the  fact  that 


made,  and  consequently  Chat  no  action  woulil  accrue  to  the  payee  nntil  anch  demand 
■hould  be  mBda."  In  Caldwell  v.  Cassidy,  B  Cowcn,  STI,  Sanage,  C.  J.  Mid  :  "  In  the 
case  of  a  nole  payable  on  demand  at  a  certain  place,  — a  bank-note,  Tor  inxtance,  — 
I  apprehend  a  demand  iron  Id  be  necessary,  and  innst  be  averred."  Bat  the  same  jailge 
held  the  contrary  in  Haxran  d.  Bishop,  3  Wend.  I.  h/m,  note  n.  In  Maine.  R.  S. 
I8S7,  p.  £73,  it  is  enacted  that,  "  in  an  action  on  a  promissory  note  payable  at  a  plara 
certain,  either  on  demand  or  on  demand  at  or  after  a  time  specified  therein,  the  plain- 
tiff' shall  not  tecoi-er.  unl<a»  he  provei  a  demand  made  at  the  place  of  payment  prior 
to  the  commencement  of  the  suit,"  A  note  pnyaMe  at  a  lime  and  place  certain  is  not 
irilhin  the  statate.     Ston-e  v.  Col1>urn,  30  Maine,  33. 

{It)  Haxlun  v.  Bishop.  H  Wend.  13  ;  New  Hope  D.  B.  Co.  v.  Perry,  1 !  III.  467  ;  Mont- 
gometj  V  Elliott.  6  Ala.  701  ;  Doaf>herty  o.  Western  Bank,  IS  Ga.  2^7  ;  McKenney 
V  Whipple.  II  Maine.  9S.  where  Tnnrif,  J.  said  :  "  It  is  settled  eo  far  beyond  ditpnte 
■hot  anthorities  are  not  thought  neccssnry  to  lie  cited,  that  a  note  payable  on  demand 
([enerally  is  payable  everywhere,  and  a  suit  can  be  maintained,  tbouEh  not  preceded  by 
a  demand  A  prcvions  demand,  then,  in  this  State,  is  unnecessary  on  a  note  payahia 
at  a  particular  place  on  a  day  certain ;  and  niao  on  a  nole  payable  on  demand  ([en- 
erally. In  the  former,  proof  that  the  dcbior  was  prepared  at  the  place  and  on  the  day 
when  paymetK  wai  to  be  made  ro  discharge  the  note  if  presenled,  and  hrinpng  the 
money  into  coart,  vonld  be  a  bar  of  damages,  and  entitle  him  to  costs  Why  shoold  K 
diffeicnt  principle  be  made  to  apply  to  the  note  conlaininc  in  itself  both  the  terms, 
which  may  be  disregarded  in  n  nole  which  conlnina  one  or  the  other,  but  not  both  •  I* 
there  any  more  necessity  for  the  protection  of  the  debtor's  interests  and  riRhta.  that  a 
demand  should  be  made  when  both  ejiift  together  than  when  they  may  be  in  two  notca 
between  the  same  parties  T  Are  rcoaons  to  be  foand  in  one  case  inapplicable  in  the 
other?  The  aathoritics  which  liare  been  cited  fW>m  Kn[rlish  books  to  support  the 
views  taken  by  the  defendant's  counsel  establish  there  a  doctrine  which  is  not  recog- 
nized here.  Is  ibe  maker  of  a  note,  parable  at  his  own  residence  on  demand,  in  a 
situation  to  be  injured  by  being  called  npon  to  answer  to  an  action  commenced  upon 
it.  witboDt  a  previous  ilcmsrtd.  more  than  ho  would  be  upon  one  payable  at  the  same 
place  on  b  day  certain  ?  In  the  latter  ease  be  is,  10  ho  sure,  only  to  provide  himaelf 
with  the  means  of  payment  on  the  day  upon  which  he  engaged  to  make  it;  and  b^ 
dtdng  BO  he  is  secure  from  injnry.  When,  for  instance,  he  engages  to  pay  on  demanil 
at  his  residence,  be  is  subjected  to  the  additional  risk  of  being  callefl  npon  when  he 
may  not  have  provided  for  the  exigency;  to  he  certfun  of  exemption  from  costs,  h« 
most  be  constantly  in  funds  to  meet  the  note,  inasmnch  as  he  would  not  be  entitled  lo 
notice  of  the  time  when  the  presentment  of  the  nolo  would  he  made  ;  and  immediately 
after  a  defimlt  on  his  part  to  meet  the  demand  made  accordinR  lo  the  terms  of  his  en- 
gagement, he  wonld  be  liable.  He  could  not  insiit  upon  a  day  or  an  hoar  in  which 
to  provide  the  means  of  discbarge.  Bal  this  additional  risk  he  has  Toluntarily  taken 
npoD  himtelf,  and  tfaerefbre  he  mnni  ask  no  indnlgoice  on  that  account.    If  the  ao 
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the  defence  is  more  difficult  in  the  one  case  than  in  the  other 
does  not  avul,  because  the  defendant  has  taken  upon  himself 
the  additional  risk,  and  the  hardship,  if  any,  is  one  of  his  own 
creation. 

It  seems  to  be  settled,  that,  in  order  to  chaise  the  indorser  of  a 
note,  a  demand  at  tlie  place  designated  is  necessai';,  and  must  be 
averred  and  proved, (o)     Tlie  reason  {pven  ia,  that  his  liability  is 

lion  II  bronght  without  ■  picriouB  demand  at  hii  reaidence,  the  bringing  tho  BCIion 
would  be  ihe  demand,  m  in  cuci  when  the  nola  la  payable  on  demand  generally;  and 
proof  of  a  reodiDen  to  dUcharge  the  oblij^ation  at  his  reaidenra  on  the  day  cf  the 
commcDcemDnt  of  the  sait,  and  bringing  the  money  into  coart,  wonld  be  a  bar  to  dam- 
ages, and  iTOald  entitle  him  to  hii  cosw  in  the  lams  manner  ai  OQ  a  note  payable  at  a 
certain  day  at  his  residence.  We  are  unabia  to  see  wherein  he  would  not  be  eqnsUj 
protected  in  the  one  case  as  in  the  other,  excepting  so  far  only  as  his  own  contract  may 
require  him  to  be  constantly  ready  in  one,  and  only  on  a  particular  day  in  the  other. 
The  restriction  cannot  be  l^irded  as  useless  in  one  more  than  on  the  other.  It  may 
be,  and  often  is,  a  great  benefit  (o  the  maker  of  a  note  to  be  aUoired  to  pay  it  at  a  place 
where  he  may  be  poaseited  ot  (he  tneans,  and  if  he  be  thnn  possessed  according  to  his 
engagement,  he  does  not  soffer.  And  it  ii  not  seen  in  what  manner  be  would  be  prga- 
diced  in  such  a  note  aa  the  one  now  ander  consideratkin  by  a  want  of  preaenlnnnt, 
ntore  thaii  in  one  payable  on  a  day  certain.  On  the  hypothesis  that  a  demand  is  ne- 
cessary on  a  note  like  the  one  before  ns,  the  demand  could  be  uf  no  utility  to  the  debtor, 

if  unprovided  with  the  mean*  of  payment From  the  whole  examination  which  we 

bare  been  able  to  moke  of  the  aalhorilies  bearing  upon  tho  quealion,  and  the  consider- 
ation which  we  hare  given  the  subject,  we  are  salistied  that  a  decision  in  favor  of  the 
defendant  in  this  case  wonld  be  rinnally  a  denial  of  the  soundness  of  the  reasons  which 
sustain  the  law  that  is  here  settled,  that  a  prcsenUneiil  is  nnnGCessary  on  a  note  pay- 
able at  a  particular  lime  and  place."  The  same  wu  held  with  reference  to  a  note 
payahh;  on  demand  after  a  Rxed  time,  in  Gammon  b.  Everett,  35  Maine,  6S.  But  the 
law  has  been  changed  in  Maine,  by  statute,  lupra,  note  n.  In  Coolc  e.  Manin,  S 
Smedes  &  H.  379,  the  distinrlion  was  adverted  to ;  bat  it  waa  held,  that,  whatever 
might  be  the  rnle  with  reference  to  notea  on  demand,  no  demand  at  the  place  was  neces- 
sary to  charge  the  maker  of  a  note  payable  on  demand  five  months  after  date.  In 
Dougherty  v.  Western  Banii,  13  Oa.  !S7,  an  opinion  is  expreased  that  a  demand  is 
necessary  in  the  case  of  a  bank-bill  payable  on  demand  nt  a  designated  place,  but  none 
calt  bo  required  on  a  note  pajuhle  under  like  conditions.  The  reason  given  lor  the 
distinction  is  public  policy.  The  distinction  ia  expressly  denied  in  Bank  of  North 
Carolina  t.  Bank  of  Cape  Fear,  13  Ired.  TS,  which  holds  that  a  demand  is  necessary 
in  both  cases ;  and  Haxtun  n.  Bishop,  3  Wend.  1,  Montgomer?  r.  Elliott,  S  Ala.  701, 
vreie  actions  on  bank-bills,  and  held  that  a  demand  was  not  essentia!,  putting  promis- 
sory notes  and  bank-bills  opon  the  aomo  fbotinjf. 

(a)  In  Bank  of  D.  S.  v.  Smith,  II  Wheat.  171,  it  was  held,  thi  t,  in  an  action  against 
an  indorser,  on  a  note  payable  at  a  particular  bonk,  the  bank  not  being  the  holder,  an 
averment  of  a  demand  at  that  bonk  ia  indiapensahlc.  But  where  Ihe  hank  ia  tho  bolder. 
en  allegation  that  the  note  was  presented  to  the  maker  and  payment  refused,  under 
which  competent  evidence  of  a  demand  was  introduced  at  the  trial  without  objection,  is 
so  far  sufficient  that  the  jadgmenC  will  not  be  reversed.  TTmrnpim,  J.,  after  intimating 
an  opinion  that  such  averment  would  not  hare  been  necessary  if  the  defendant  bad 
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conditional,  irhile  that  of  the  maker  and  acceptor  is  absolute. 
But  wlicn  a  note  is  payable  at  a  bank,  and  the  bank  itself  is  the 
holder,  it  has  been  lield  that  an  averment  of  presentment  to  tho 
maker  generally  was  Eufficient.(;>) 

been  the  Tnaker,  Bsid:  "Bot  when  reconne  ia  bad  to  tbe  indoner  of  &pn}miMor7nola, 
u  in  tbe  present  case,  rery  difTerent  cotuidentioni  arise.  He  is  not  the  ori^ual  sod 
real  debtor,  bat  only  surety.  Hw  nndertaiiing  U  not  gBoeral,  like  that  of  the  maker, 
but  conditional  that  if,  upon  due  dlli);ence  hiving  been  used  apiinst  tbe  mabcr,  pay- 
ment ia  Dot  received,  then  the  indoner  becomes  liable  to  pay.  This  due  diligence  ia  a 
condition  preccilent,  and  an  indiapensablo  part  of  the  plaintiff'a  title  ard  right  of  »■ 
coTery  a^inat  the  indorser.  And  when,  in  the  body  of  the  note,  a  place  of  paytnent  is 
designated,  ihs  indorser  has  a  right  to  presame  that  the  maker  has  provided  funds  at 
■nch  place  to  pay  the  note,  sJid  has  a  right  to  require  of  the  holder  to  apply  for  pay- 
ment at  such  place.  And  whenever  a  note  ia  made  payable  at  a  bank,  and  the  bank 
itself  is  not  the  holder,  an  averment  and  proof  of  the  demand  at  the  place  appointed  in 
the  note  are  indispenaable."  The  aame  iras  held  in  Bank  of  Wilmington  t.  Cooper,  1 
Herring.  Del.  10  ;  Watkina  v.  Cronch,  B  Leigh,  9!S ;  Hanwell  e.  Candler,  5  Biackf 
SIS,  tint  this,  it  will  be  obaerred,  was  an  Indiana  case,  where  the  law  is  stated  to  be 
different  from  the  other  Siatea ;  Smith  e.  M'Lean,  a  Taylor,  N,  Car.  7! ;  Sichola  ■. 
Pool,  3  Jones,  N.  Car.  33.  In  North  Bank  u.  Abbot,  13  Pick.  465,  a  anit  a|tainat 
an  indoner.  Siaa,  C.  J.  said  :  "  Where  a  note  is  made  payable  at  a  particular 
btuik,  or  other  place  certain,  It  haa  long  been  held,  and  ia  now  vretl  settled,  not 
only  that  the  holder  is  not  bound  to  present  it  to  tlie  promisor  at  any  other  place, 
bat  that  a  presentment  at  any  olber  place  ironid  be  unavailing  ;  a  promisor  vronld  be 
under  no  obligation  to  pay  it  nt  another  place,  and  of  coarse  a  refosal  to  pay  npon 
such  presentment  would  be  no  dishonor  upon  which  the  indorser  could  be  chanpd. 
Berkshire  Bank  B.  Jones,  6  Mass.  824;  Woodhridge  o.  Brigham,  12  id.  40S,  corrected 
in  13  id.  5A6."  If  this  language  ia  not  to  be  coi;aidcred  as  referring  to  aa  indoraer,  it 
is  incorrect,  ao  tar  as  it  relates  to  the  point  that  a  presentment  at  any  other  place  ia  an- 
avoiling."  The  stateniBnt  apposrs  to  bo  loo  broad.  In  Shaw  n.  Reed,  12  Pick.  132,  the 
court  said  that  the  encuse  for  non -presentment  to  the  maker,  that  he  bad  absconded, 
did  not  apply  when  the  note  is  payable  at  a  time  and  place  certain  ;  "  that  an  actual  or 
virtual  demand  moat  be  made  at  tliat  place,  and  notice  of  non-payment  there  mnsl 
be  given  to  the  indorser  in  order  to  charge  him ;  and  it  was  resolved,  that,  as  the 
Qote  in  suit  was  not  at  the  hank  on  the  day  on  which  it  became  due,  no  legal 
demand  was  made,  and  thcreforo  the  defendant  was  discharged  from  liability  as 
indorser."  See  Cariey  v.  Vance,  IT  Mass.  389,  Wilde,  J. )  Woodhridge  t>.  Brigham, 
13  id.  55B,  Parker,  C.  J-  In  Seneca  Co.  Bank  d.  Neass,  S  Denio,  329,  McKiisock,  J. 
■aid :  "  There  was,  it  ia  true,  a  defect  in  the  certiilcate,  as  it  did  not  state  where  the 
demand  of  the  note  was  made ;  but  ihia  difficulty  was  obviated  by  the  oral  testimony 
of  the  notary,  which  showed  that  It  was  at  the  hankinghonse  of  the  plainliffs,  the 
place  of  payment."  See  Woodwortb  v.  Bank  of  America,  19  Johni.  391, 10S,  Ketit, 
Ch. ;  Bacon  b.  Dyer,  3  Fairf.  19,  ITerton,  C.  J. ;  Hart  o.  Green,  6  Vt.\il,  Plidpt,].; 
Allen  i>.  Smith,  4  Harring.  Del  23i,  BooUi,  C.  J.  See  also  the  cnsei  of  Sullivan  v. 
Mitchell,  1  N.  Car.  Law  Rep.  4P2,  Taytor.  C.  J. ;  Ir>-ine  e.  Withers,  1  Stew,  Ala  SS4, 
S'ffold.  J. ;  Roberts  p.  Mason,  1  Ala.  37S  ;  Montgomery  ii.  Elliott.  G  id.  701 ,  OrmMid, 
J,;  Glasgow  V.  Pratte,  S  Miaso.  336.  The  demand  vraa  held  sufficient,  when  mad* 
after  baainesa  hours,  the  ofHcers  declaring  that  the  payer  had  no  funds  there,  in  Shep- 
herd V.  Chamberlmn,  S  Gray,  S25. 

(p)  Bank  of  South  Carolina  e.Flagg.l  Hill,  3.  Car.  ITT;  Bank  of  U.  S.  ■.  Smith, 
II  Wheat  ITl,  tupra,  note  o. 
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It  has  been  held  that  a  presentmeut  at  a  di^reat  place  from 
the  one  at  which  the  note  was  payable,  and  an  absolute  re- 
fusal by  the  maker  to  pay,  and  a  Etatement  that  any  further 
presentment  at  the  place  specified  would  be  useless,  because 
there  were  no  funds  there,  was  not  sufTicient  to  chai^  an  in- 
dorser.(?) 

So  where  a  note  payable  at  one  bank  was,  with  the  consent  of 
an  indorser,  negotiated  at  another,  a  demand  at  the  latter  bank 
was  held  iusufBoient  to  charge  the  indorser,  although  it  was 
proved  that  the  maker  had  no  funds  at  the  bank  where  the  note 
was  payable.(r) 

We  are  not  aware,  that  the  necessity  of  such  averment  and 
proof  to  charge  the  drawer  and  indorser  of  a  bill  has  been  ad- 
judged except  in  a  very  few  of  the  reported  cases  in  this  conn- 
try  ;  but  as  to  the  proof,  it  must  be  as  essential  wliere  the  drawer 
or  indorser  of  a  bill  is  soiiglit  to  be  charged,  as  where  the  question 
is  concerning  the  liability  of  an  indorser  of  a  nole.(s)     Whether 


(q)  Smith  V.  M'Laan,  S  Taylor,  N.  Car.  73. 

(r)  Walkins  V.  Craucli,  5  Leigh,  SSS. 
'(()  TiK^keimaD  v.  Hartwcll,  3  Greonl.  147.  is  the  only  case  which  has  been  Taand 
wfaen  the  liability  of  a  drawer,  in  this  reepcet,  hsa  been  dittindly  di9<;aB9ed.  Thn  bill 
«u  accepted  to  pay  in  Boston,  and  the  words,  "  A,  F.  Hoire  &  Co."  were  wrilien  al 
the  lower  left-hand  comer,  but  were  not  plainly  legible.  The  plaialilf  ioEisled  that 
thoe  words  foraicJ  no  part  of  the  acMpinnee ;  and  as  the  bill  was  aCL'epted  payable  Id 
Bolton,  that  they  were  only  bonnd  in  prove  that  it  was  in  Boston  at  matnrily,  and  thai 
dne  noticfi  was  given  to  tlio  drawer  of  its  dishonor.  But  the  jndiw,  at  Nisi  Prius.  in- 
Btrocted  the  jury,  if  they  shonld  find  that  ihc  words  "  A,  F.  Howe  &  Co."  were  placed 
upon  the  hill  by  the  acceptor  at  the  limc  of  the  acceptance,  and  intended  to  di:signBt« 
the  place  at  which  the  bill  should  be  presented  for  payment,  and  that  the  plaintiffs,  the 
indorsers,  knew  that  it  was  so  intended,  nnd  where  the  place  was,  that  it  woa  iacumbenl 
on  Ibe  plainlifTa  to  proro  a  demand  at  the  place.  The  jury  found  for  the  defendant, 
and  a  new  trial  was  refused.  Ic  may  be  observed,  however,  with  reference  to  this  caie, 
that  MtUea,  C.  J.,  after  adverting  to  llie  diOeronce  between  the  liahility  of  an  acceptor 
Mid  that  of  a  drawer  or  Indorser,  said  :  "  The  line  ofdistinetion,  however,  is  not  drawn 
with  cleamcBS,  and  therefore  wa  have  not  founded  our  opinion  npon  it,  though  there 
■eem  to  be  good  reasons  for  the  dislinrtion,"  In  Story  on  Bills,  }  3U,  it  i»  laid  down, 
that  "  if  the  bill  bo  made  payable  at  a  banker's,  or  other  particular  place,  and  accepted 
accordingly,  it  should  bo  presented  for  payment  at  that  place  at  its  matarily,  oiberwiw 
the  drawer  and  prior  indorsers  will  be  discharged,"  In  Story  on  Pi-om.  Notes,  ^  £30, 
it  is  said  that  the  Engiii<h  and  American  autliorities  "areentirely  in  coincidence  on  llie 
point  thai  it  is  indiipcnsahte,  in  order  to  chai'ge  the  indorser  or  the  drawer,  that  a  pre- 
sentment for  payment  sliould  be  mode  not  ouljr  at  the  place,  but  also  on  the  very  day 
of  the  maturity  of  tho  note  or  bill,  othenviac  the  inilorser  or  druwcr  will  be  absolutely 
liscbargcd."    In  Edwards  on  Bills,  496.  it  is  liuted,  that,  "  when  a  bill  or  note  ii 
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the  distinction  mentioned  above,  wliich  tlie  English  courts  seem 
to  have  taken  between  the  necessity  of  an  averment  wliore  tlie 
bill  is  drawn  payable  at  a  place  certain,  and  its  non-requirement 
where  the  acceptance  alone  is  so  payable,  would  be  followed, 
may  be  doubted. 

There  can  be  no  sucli  distinction  in  this  country  as  that  which 
exists  ill  England  with  reference  to  the  liability  of  the  maker, 
where  the  place  of  payment  is  mentioned  in  the  body  of  the  note, 
and  wliere  it  simply  constitutes  a  memorandum  at  the  foot;  be- 
cause if  the  maker  is  liable  without  a  presentment  in  the  former 
case,  ho  must  be  in  the  latter.  This  question  might  arise,  bow- 
ever,  with  respect  to  the  liability  of  an  indorser  of  a  note,  or  oT 
a  bill,  with  such  a  memorandum  at  the  foot  of  the  acceptance, 
or  possibly  of  an  acceptor  who  has  accepted  generally  the  bill 
drawn  with  the  memorandum  beneath  the  signature  of  the 
drawer.  But  it  may  well  be  doubted  whether,  independently  of 
the  question  of  alteration,  the  distinction  adverted  to  is  not  more 
nice  than  sound ;  and  it  has  a  tendency  to  create  confusion  and 
uncertainty  on  this  subject,  already  overburdened  witli  niceties 
and  refinements.  (()  Where  there  is  any  difference  between  the 
law  of  the  place  where  a  note  or  bill  is  made,  and  that  whioh 
exists  where  payment  is  to  be  demanded,  the  law  of  the  latter, 
which  must  be  pleaded  and  proved  like  any  other  fact,  will 
govern,  (w) 

Whatever  difference  there  may  be  in  the  cases,  as  to  the 
necessity  of  a  demand  at  the  place  specified,  it  is  perfectly 
clear  that,  so  far  as  place  is  concerned,  a  presentment  there 
by  tlie  holder  is  always  sufficient.     And  tliis  is  true,  whether 


dnwn  payable  at  a  place  named,  it  ii  eagential  to  ghow,  in  an  action  againn  the  drawer 
or  indoreer,  a  presentment  at  Ihe  place  nppointed."  None  of  the  AmerieaD  caws  ciud 
bj  the  learned  anthor,  however,  on  this  point,  are  direct  dcdaiona  respecting  drawei* 
or  iadorseni  of  billB. 

((}  Id  Tuckennan  e.  Hartwell,  3  Greenl.  147,  tbe  distinction  In  denied,  The  brtt 
in  this  caw  will  be  fonnd  tupn,  note  i.  Bat  in  Pierce  r.  Whitnev,  39  Maine,  I  SB,  IS9, 
Slieptty,  3.  said  ;  "  The  place  of  pnyment  mnat  bo  staled  in  ihe  body  of  the  note,  to 
mcYx  it  payable  at  that  place."  "  A  written  memorandum  of  Ench  a  place  at  the  foot, 
or  on  ttie  niai^n  of  (he  note,  bus  been  adjudged  to  be  insnfBcient."  Thcee  nre  men 
dida.  however.  The  point  waa  touched  upon  in  Fletcher  b  Bli>d({ett,  IG  Vt.  26,  where 
it  i*as  sud  to  be  an  open  question.  The  sabject  of  Ihe  effect  of  a  meuionuldam,  in 
gsneral,  ii  treated  eliewbere. 

(u)  Pryor  r.  Wright,  U  Atk.  189. 
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tlie  liability  of  the   indorEer,(u))   mak6r,(x)   draweT.(y)   or   ac- 
ceptor (:)  is  concerned. 

Nor  in  Euch  case  is  it  necessary  for  the  maker  himself,  or  his 
agent,  to  make  any  formal  demand,  for  it  is  sufficient  if  the  note 
is  at  the  place  on  the  day  of  maturity,  ready  to  be  delivered  up 
to  any  party  vho  may  be  entitled  to  it  on  payment  of  the  amoiini 
due ;  and  if,  at  tlie  close  of  business  hours,  the  note  or  bill  is  still 
unpaid,  lliese  facts  alone  constitute  a  dishonor,  and  the  requisite 


(ut)  Iq  Saundorson  v.  Jadg«,  3  H.  Bl.  !>09,  the  place  of  pajmenl  was  mentiooed 
In  a  mcmoranduin,  and  ;et  a  damand  there  *a*  held  safflcienl.  In  Bank  o(  V.  S. 
V.  Carnesl,  S  Pet.  543,  Slorg,  J.  nid  :  "  Whero  a  note  is  payable  at  a  bank,  it  ia  not 
necesearf  to  make  any  penonal  demand  on  the  maker  elaewhero.  It  ia  bis  duly  to  be 
at  the  bank  within  the  usnal  hoars  of  basines*  lo  pay  the  Bamc,  and  if  he  omila  bo  to 
do,  and  a  demand  is  tbere  made  of  payment  by  tbe  holder,  within  those  hoars,  and 
it  is  refnaed  Or  neglected  to  be  made,  the  holder  is  entitled  to  maintain  his  action  for 
inch  dishonor."    Berkshire  Bank  v.  Jones,  6  Mass.  SS4 ;  Woodbridgo  «.  Brigham, 

13  id.  5S6,  13  id.  40S  ;  Bank  of  Utica  u.  Smith,  IS  Johns.  330 ;  Anderaon  t.  Drake, 

14  id.  114,  117,  by  Thompun,  C.  J.,  who  said:  "Thosetliod  law  now  is,  that  a  de- 
mand of  payment  at  Ihs  place  where  the  note  is  made  payable  is  enongh  to  charge 
the  indorser.  Gale  b.  Kemper,  10  La.  205  ;  Commercial,  &c.  Bunk  n.  Hamer,  7  How. 
Miss. 4tS;  Cohean.  Hnnt,2  Smedes&M.  337;  Harrison  v.  Crowder,  S  id.  464;  Good- 
loeu  Godley,  13  id.  233;  Rahm  e.  Philadelphia  Bank,  1  BawI«,33S;  Jen k s  u,  Doyle*, 
town  Bank,  4  Watts  &  S.  505,  where  it  was  held,  that  a  statement  in  tbe  protest  of  a 
demand  at  the  bank  was,  pruiiafacit,  sufficient  \  also,  that  it  need  not  be  shown  that  tb« 
cashier  was  at  the  bank  darinf;  the  whole  of  business  hours,  because  the  presomption  la 
that  he  performs  bis  duly.  See  Bank  of  Soatli  Carolina  r.  Fln^,  1  Hill,  S.  Car.  177 
In  De  Wolf  v.  Mamvy,  3  Sandf.  166,  the  bolder  went  to  demand  payment  of  the  ac- 
ceptor of  a  bill  directed  to  the  latccr,  "  at  the  office  of  H.  0.  Collard,  No.  1 S  Chapel 
Walks,  Liverpool,"  and  found  tbe  office  shot,  and  no  one  thero  to  answer.  Held  a  Bnf> 
ficient  presentment  to  charge  an  indorser.  See  also  infra,  note  jr.  Bank  of  Syracuse 
c.  Holliiiler,  IT  N.  Y,  46,  where  the  teller,  who  was  also  a  notary,  took  tbe  note  to  the 
Innk  at  about  6  F.  M.,  and  finding  it  shut,  as  notary,  demanded  payment  of  him- 
self, as  teller.    He  knew  that  there  wera  no  funds  in  the  bank.     Held  sufficient. 

(z)  Lyon  r.  Williamson,  37  Maine,  149,  where  the  maker  was  ready  at  the  time  and 
place,  and  the  holder  was  not  there  to  receive  the  money,  bat  subsequently  made  a 
demand  at  the  place,  and  was  not  ^lo  to  obtain  payment.  Held  safficienL  Stedman 
ir.  Gooch,  I  Esp,  3. 

(y)  Supra,  notes.  In  Evans  r.  St.  John,  9  Port.  Ala.  186,  the  drawer  of  a  bill  pay- 
able at  a  bank,  in  a  suit  against  him,  offered  BTidence  to  prove  that  be  had  deposited  in 
the  hands  of  the  acceptor,  at  the  matnrity  of  the  bill,  lands  more  than  sufficient  to 
meet  it.  Held,  that,  inasmuch  as  a  proper  demand  had  been  made  at  the  bank,  the  eri- 
,1ence  was  inadmissible,  bccanse  immBlertat.  In  Hine  b.  Allely,  4  B,  &  Ad.  694,  the 
acceptor  accepted  generally  a  bill  directed  to  him  at  No.  6  Badge  Row,  Watling  St. 
Held,  that  an  averment  of  preientment  to  the  acceptorwas  supported  by  proof  that  ttiQ 
holder  went  to  the  place  mentioned  to  present  tbe  bill,  and  found  the  home  shnt  ap, 
and  no  one  there.    The  subject  how  far  this  fiict  constituies  an  excuse  will  be  treated 

(i)  Foden  o,  Shnp,  t  Johns.  183 ;  HcClane  p.  Fitch,  4  B.  Hon.  S99. 
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notice  may  he  given  forthwith  to  the  proper  partics.(a}  It  is  usual, 
however,  io  such  instances,  to  have  a  formal  presentment  and  re- 
fusal made.  We  do  not  regard  this  as  necessary .(&}  In  a  peculiar 
case  where  a  letter  euciosing  a  bill  was  mislaid  or  lost  in  the  bank, 
and  the  hank  was  wholly  ignorant  that  the  bill  was  in  the  bank,  it 
was  held  that  the  fact  that  it  was  there  did  not  constitute  a  present- 
meat.[bb) 

In  some  cases  an  examination  of  the  accounts  of  the  maker 
has  been  made,  in  order  to  ascertain  whether  the  bank  or  banker 
at  whose  place  of  business  a  note  has  kefu  made  payable  has  any 
funds  with  which  to  pay  the  rofe.(e)  But  this  is  clearly  un- 
necessary, where  it  is  proved  by  any  competent  evidence  that  no 
fiinds  were  there  to  meet  the  note,  and  that  no  one  came  to  pay 
it.(d)  And  unless  the  bank  or  hanker  is  the  owner  of  the  note, 
and  not  merely  the  holder  for  collection,  it  may  well  be  doubted 
^vhether  the  mere  fact  that  the  bank  or  banker  had  funds  of  the 
maker  in   its  possession   would   constitute   any   defence  for   the 

(a)  SdandeTson  d.  Judge,  9  II.  Bl.  509;  Fullertan  v.  Bank  of  U.  S.,  1  Fet  604  i 
Biiiik  of  U.  S.  V.  CameHl,  S  id.  543 ;  Berkshire  Bank  v.  Jones,  6  Maas.  Sa4  ;  FoiKcr  v. 
ChflBfi,  18  Pick.  63;  Nichols  v.  Goldsmith,  T  Wend.  160;  ORden  v.  Dohliin,  3  Hall, 
IIS;  WoodJD  i;.  Foster,  16  Barti.  146;  Gittett  b.  Avmll,  SDcnio,  S5;  Allen  ».  Mile;, 
lllarring.  1)«L  !34;  Graham  t.  SangstOD,  1  Md.59;  Hanterf.  Van  Bomhorst,  id.  504; 
Goodloe  u.  Godley,  13  Sinedes&  M.  S33.  These  wure  cases  sgaineC  an  jndorser.  Maurin 
e.  Perot,  16  Lb.  S79,  an  action  against  a  maker ;  State  Biink  v.  Kapier,  6  Humph.  270, 
an  action  against  a  bank  for  Deglect  of  dnty.  bf  nliich  it  was  claimed  that  the  indorsera 
of  a  note  deposited  there  were  discharged. 

(S)  In  Ogden  u.  Dobbin,  a  Hall,  lia,  Oaktty,  J.  said:  "There  was  no  necessity  for 
the  cashier  to  make  any  oUier  demand.  Ills  auhsequent  delivery  of  the  note  (o  a  no- 
tary, and  his  pereonal  demand  on  the  makers,  ivae  probably  by  way  of  groaler  ceutlon, 
and  «as  clearly  onnecessary."  So  id  Gillett  v.  Averill,  5  Denio,  8S,  where  the  only 
ovidenro  of  presentment  was,  tbat  (he  teller,  on  the  day  of  matnrity,  drew  the  note  from 
the  package  where  it  was  kept,  and,  knowiofc  that  the  maker  had  no  fands  in  the  bunk, 
he  g*ve  Do^ce  to  the  indoraer,  withoat  any  formal  demand  of  payment,  or  any  artnal 
examination  of  the  maker's  account.  I'he  defendant  moved  for  a  nonsuit,  nhich 
was  denied.  WTillllrify,  J.  said :  "  The  presentment  for  payment  was  saSicient,  It  ii 
nndcrstood  to  be  the  custom  of  banks  holding  promissory  notes  payable  at  their  otia 
connter  lo  wait.on  the  d«y  of  the  maturity  of  5ie  note,  until  the  close  of  bosiness  hours, 
and  then,  if  the  maker  has  no  funits,  to  pve  notice  of  non-payment,  without  making 
any  other  demand  of  payment.  This  custom  is  aanctioned  by  judicial  decisione.  It  may 
be  usual  for  the  teller,  or  other  officer,  to  inquire  of  the  book-keeper  if  the  maker  hia 
any  fonds ;  but  in  this  case  sucli  inquiry  was  UDDCcciisary,  as  the  teller  swore  that  he 
knew  there  were  no  funds  in  the  bank  to  pay  the  note.  No  formal  deniaml,  or  unmeaa- 
ing  proclamation,  at  the  close  c{  lianking  honrs  fnr  the  day  was  neceseaiy,  or  is  ever 
necessary,  in  sarh  rases."  Fullerton  v.  Bank  of  U.  S.,  1  Pet.  604.  infra,  note  /,- 
Shav),  C.  J.,  Gilbert  v.  Dennis,  3  Met  495,  497, 

(bb)  Chicopee  Bank  v.  Philadetpbin  Bank,  S  Wallace,  641. 

(r)  Saunderson  u.  Judge,  2  H.  BL  S09 ;  Maarin  n.  I'erot,  16La.S76;  Bank  of  South 
Carolina  ».  Flagg,  1  Hill,  S.  Car.  177, 

((f)  Gillett  v.  Averill,  5  Dcnio,  sn,  ivpra,  note  b  ;  State  Bank  v.  Napier,  C  Himiph. 
STO,  where  the  judge  at  Nisi  Pries  iustmcleil  (he  jury  that  such  exaniinelion  waa 
necessary,  and  tlie  charge  was  held  to  be  erroueouei  Fnllerton  v.  Bank  of  U.S.,  1  Fet 
bO*,  infra,  note  /. 
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indor&er ;  because  this  would  give  no  right  to  appropriate  the 
moiiej'  to  the  payment  of  the  note,  without  tliQ  direction  of  the 
promisor,  and  the  consent  of  the  bank  or  banker,  or  some  usage 
of  ti-ade  or  custom  to  that  e6ect.(e)  But  if  the  bank  or  hanker, 
in  such  case,  has  become  the  owner,  by  discount  or  purchase, 
&iQ  circumstances  just  mentioned  might  perhaps  furnish  a  de- 
fence.(/) 

It  is  not  necessary  for  the  holder  to  show  that  the  note  was  in 
^e  haude  of  the  officer  of  the  bank  whose  duty  it  was  to  receive 
paymout ;  (ff)  nor  even  if  it  were  proved  that  it  was  not  in  his 
hands,  would  this  fact  be  material,  provided  the  note  was  in  the 
bank,  and  was  unpud.(A)  If  the  note  were  in  the  bank,  the  pro- 
sumption  is  that  the  proper  officer  could  have  obtained  it ;  and 
if  the  note  is  the  property  of  the  bank,  the  pkintiEf  need  not 
prove  that  it  was  at  the  bank,  the  presumption  being  that  the 
note  was  there,  and  the  burden  of  proof  is  upon  tite  defendant 
to  show  that  the  maker  called  for  the  purpose  of  paying  it.(i) 


(i)  We  h&ve  found  no  suthoritf  lo  (fais  effect,  but  it  would  teem  that  there  can  b« 
ao  doubt  of  tKe  proposition.  But  Story,  J.,  ia  Bank  of  U.  S.  c.  Cameal,  3  Pet.  US, 
laid :  "  If  Iha  bank  has  fundg  of  tbe  mnker  in  its  hands,  that  might  Turnish  a  dcfenca 
to  ft  suit  brought  for  non-paymenC.  But  this  is  properly  matter  of  defence  to  be 
tbown  hj  the  party  eued,  like  any  other  paymeaE,  and  not  mailer  to  be  disproved  by 
the  bank,  by  ncgatire  evidence."  Jt  may  be,  however,  that  Che  bank  in  thii  case  vat 
Ibe  owner  of  (he  note.  The  unit  vras  bronghi,  it  nltl  be  seen,  in  the  name  of  tba  bank. 
See  Fullerton  v.  Bank  of  U.  S.,  infiv,  note/. 

(/)  See  Bank  of  U.  S.  v.  Cameal,  2  Pet.  543,  tupra,  note  i.  In  Folleiion  B.  Bank  of 
U.  S.,  1  id.  604,  the  judge,  at  Nisi  Priua,  charged  the  jury, "  that,  on  a  note  made  payable 
at  a  panicuiar  bank,  it  is  sufBdent  lo  show  that  the  note  bad  been  diiconnled  and  be- 
come the  property  of  the  bank,  and  that  it  was  in  the  bank,  not  paid  at  matnrity."  The 
defendants  excepted,  and  it  was  held  that  the  charge  was  as  favorable  to  them  as  they 
had  a  right  to  claim,  JiJintan,  J.  said  ;  "  Notbiog  more  than  this  could  have  boea 
required  by  the  court ;  for  the  positive  proof  that  the  bill  was  not  paid  will  certainly 
imply  that  them  were  no  funds  of  tbe  drawer  there  to  pay  it.  The  &ct  could  not  have 
been  made  mora  positive  by  inspection  of  the  hooka.  The  charge  is,  perhaps,  too 
bvorabte  lo  the  defendants,  since  modem  decisions  go  to  eetablish  that,  if  the  note  be 
at  (he  place  on  the  day  it  is  payable,  this  throws  the  onus  of  proof  of  payment  upon  the 
defendant  This  is  more  reasonable  than  to  require  of  the  plaintiff  the  proof  of  a  nega- 
tive, and  comports  better  with  the  general  law  of  coatrocis."  See  Gilletc  v.  Averill, 
b  Deuio,  B5,  lupra,  note  t.  See  also  tbe  cases  of  Allen  v.  Miles,  4  Harring.  Del.  334  ; 
Uaorin  v.  Perot,  16  La.  3T6.  Tbe  language  used  in  these  cases  is,  that  it  is  sufficient 
if  the  note  is  et  the  place,  and  there  were  no  funds  of  the  maker  there. 

Ig)  See  Jenks  v.  Doyleslown  Bank,  1  Watts  &  S.  SOS,  tapia,  p.  43S,  note  »; 
Folger  0.  Chase,   18  Pick.  63,  infra,  note  i. 

(A)  State  Bank  v.  Napier,  6  Humph.  370. 

U)  Berfcshii«  Bonk  o.  Jones,  6  Mass.  »34  ;  Folger  it.  Chase,  IS  2wk.  tS,  when 
»7« 
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If  tlie  holder,  od  the  day  of  maturitj,  finds  tlie  place  of  pa.;- 
meut  closed,  it  has  been  held  that  he  is  not  bound  to  mako  anj 
further  demand  to  charge  eitlier  drawer  (j)  or  indorfier.(/c) 

If  at  that  time  the  acceptor  be  dead,  a  presentment  at  such 
place  has  also  been  held  sufficient  to  charge  a  drawer.(/} 

If  the  office  at  wliich  payment  was  to  have  been  made  has 
ceased  to  exist  previous  to  and  at  the  maturity  of  a  note,  no 
demand  at  all  has  been  held  necessary, (m)  even  where  the  bank 
has  been  sold  to  another  similar  corporation,  which  was  made  the 
agent  of  the  bank  tor  settling  its  afTairs  of  discount  and  de- 
posit. («) 

Where  a  note  is  made  payable  at  any  or  at  either  of  tlie  banks 
of  a  city  or  town,  the  holder  lias  a  right  to  elect  at  which  bank 

Wilde,  J.  Mud :  "  No  deniancl  was  DeceauTj  except  at  the  bank  ;  and  although  ihere  in 
DO  expreu  proof  that  tha  note*  were  there,  and  some  officer  of  the  bank  in  attcndaaco, 
at  the  timea  the  notes  (oil  doe,  jet  thia  magC  be  presamed,  and  it  ifaa  for  [he  defundanii 
to  ibow  that  (ba  maken  called  at  the  place  appointed  for  the  parpoae  of  making  pay- 
ment The  testator  by  his  indorsements  gaaranleed  that  tho  makGrt  would  tcspeclivol} 
be  at  the  bank  and  pay  the  Doteg  according  to  their  tenor." 

(j)  Hine  v.  Allely,  4  B.  &  Ad.  Sit,  n^tra,  p.  4SS,  note;. 

(k)  De  Wolff.  Hurray,  a  Sandf.  166,  supra,  p.  4S5,  note  u. 

j;)  Philpottv.BryaQt,3Car.&P.  S44,  4Biilg.T17,  I  Moore  &  P.  7S4,  supn,  p.  417, 

(n)  Erwin  o.  Adams,  S  L*.  318 ;  Roberts  v.  Mason,  1  Ala.  STS.  See  Ccatml  Bank 
V,  Allen,  le  Maine,  41,  infia,  note  n. 

(n)  Roberts  e.  Mason,  I  Ala.  3T3.  Cbtfi«r,  C.J.  said:  "The  contract  of  indonemcm 
was,  in  law,  an  agreement  on  the  part  of  the  defendant  to  pay  to  the  plaintiff,  if  ihs 
note  should  be  daly  presented  for  payment  at  the  office  of  diiconnt  and  deposit  of  the 
Bank  of  the  United  States  at  Mobile,  and  legal  notice  l>e  given  him  of  the  default  of 
the  makers,  in  the  event  of  their  failare  to  provide  for  it.  One  of  the  conditions  on 
which  the  liability  of  the  defendant  depended,  it  became  impossible  to  perform,  in  con- 
sequence of  tho  offi<M  of  discoant  and  deposit  ceasing  to  exist  preriotis  to  the  maturity 
of  tho  note.  Bat  it  is  not  pretended  diat  that  occurrence  was  prodnced  by  the  instrn- 
menulity  of  the  plaintiif,  and  it  cannot  be  held  to  inicrpolste  the  contract  of  indorse- 
ment,  in  as  to  make  the  indoraer's  liability  depend  upon  the  performance  of  a  condition 
by  the  indorsee  which  did  not  consiitubj  a  part  of  the  ongioal  contract."  Bat  in  Cen- 
tral Bank  e.  Allen,  16  Msine.  41,  a  case  where  the  bank  at  which  the  note  was  payable 
had  ceased  to  exist,  and  its  place  of  bttBineaa  was  occupied  by  another  bank,  tvithont 
any  arron^menl  by  the  latter  as  to  settling  up  the  basiness  of  (be  former,  the  ronrt 
seemed  disposed  to  think  that  presentment  should  still  be  made.  Watm,  C.  J.  said : 
"  And  we  are  inclined  to  the  opinion  that  the  Branch  Bank  baring  ceased  to  opeiato,  if 
their  banking-honse  had  not  been  occupied  by  a  aimilar  inatituiion,  presenrment  would 
have  been  excoaed.  If  this  was  the  place  of  demand,  snd  upon  the  fa;ts  we  think  it 
wan,  there  ia  evidence  of  a  sufficient  presentment  at  that  place."  A  demnnd  was,  it  will 
be  seen,  made  at  the  latter  bank,  and  the  defendant  contended  that  it  ought  to  have 
twen  made  on  the  maker  at  his  place  of  baaiueaa  or  of  residence ;  but  the  wurt  held 
the  demand  sufficient. 
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ho  wiH  make  the  preBeatmeiit,  and  a  demand  there  will  bo  suffi- 
cient.(o)  This  rule  is  applicable  equally  to  places  where  there 
are  many  banks,  as  to  those  in  which  there  are  only  a  few.(;7) 
An  opinion  seems  to  have  been  entertained,  that  where  there  are 
several  banks  in  a  large  city,  the  holder  is  bound  to  give  notice 
to  tlie  promisor  where  his  note  is  ;  (q)  but  this  must  now  be  con- 
sidered as  oTerruled.(r)  The  reason  given  is,  that  the  stipulation 
as  to  the  place  of  payment  was  not  made  for  the  benefit  of  the 
maker,  but  of  the  holder ;  and  to  require  notice  to  be  given 
where  tlie  note  is,  would  in  many  cases  be  more  difficult  to  prove 
than  an  actual  presentment  to  the  maker  on  the  day  of  pay- 
ment. («) 

(o)  Maiden  Bank  d.  Baldwin,  13  Qnj,  IH,  a  init  against  the  indoner  of  a  not* 
pajable  "  al  bank  in  Boston  "  ;  North  Bank  v.  Abhot,  13  Pick.  Mi,  an  action  against 
the  indorser  of  a  nule  pajable  "at  either  of  the  banka  in  Boston  "j  Jackaaa  B.  PiLi;ker, 
13  Conn.  343,  ■  sait  sigainst  the  acceptor  of  a  bill  pajable  "  al  either  bank  in  Provi 
dence  "  ;  Lang-lev  v.  Palmer.  Sr)  Maine,  467,  an  action  a^inst  the  indoraer  of  a  note 
pajable  "at  any  bank  In  Boston";  Piige  a.  Webster,  15  id.  349,  a  snit  against  the 
iadoi^r  of  a  note  payable  at  "  either  of  the  banks  in  Portland." 

(p)  In  Langley  v.  Palmer,  SO  Maine,  467,  a  dincinction  was  attempted  to  be  drawn 
on  this  ground  between  that  ciue  and  Page  v.  Wcbnor,  l!l  id.  S4,  bat  the  court  OTe> 
niled  it,  satint;  that  "  the  principle  ii  applicable  eqnallv  to  a  note  pajable  in  Boston 
■a  in  Portland." 

I;)  Siaie,  C  J.,  North  Bank  b.  Abbot.  13  Pick.  465 :  "  It  would  aeem  to  follow, 
fiwn  other  cttablished  roles,  that,  in  auoh  case,  the  holder  shonid  give  notice  to  the 
promisor  where  hia  note  in.  Bat  of  this  it  i*  not  neceiaarj  to  give  an;  opinion  in  the 
pniseni  cago,  because  it  was  proved  that,  In  fact,  the  promisor  had  notice  that  his  nolo 
was  in  the  North  Bank." 

(r)  Maiden  Banks.  Baldwin,  13  Gnij,  154  ;  Jackson  v.  Packer,  13  Conn.  342,  whera 
Waite.  J.  said  that  the  notice  "  was  not  required  by  the  express  terms  of  the  bill,  nor 
has  anj  local  naage  upon  that  subject  been  shown,  and  we  know  of  no  rale  of  law  re- 
quiring it.  If  the  parties  wish  fur  more  certaintj  as  to  the  place  of  pnyn.cut,  let  them 
be  more  explicit  in  the  bill."  Langley  v.  Palmer,  30  Maine,  467  ;  Page  r.  Webster, 
15  id.  349 

(s)  Biythv,  J.  Maiden  Bank  t>.  Baldwin,  13  Grar,  1S4.  In  Page  v.  Webster, 
Sheplrg,  3,  said  :  "  This  form  of  a  nolo  has  been  introduced  into  this  part  uf  the  conntrj 
within  a  few  yeara,  and  it  may  aid  in  determining  the  rights  and  duties  of  the  parties  to 
inquire  al  whose  instance  the  note  must  have  been  so  tinned.  It  is  not  ea«y  to  perceive 
what  benefit  the  maker  would  derive  from  a  note  in  [hat  form,  unless  it  wore  made  bj 
a  banker  or  banking-house,  in  which  case  there  might  be  hope  of  advsnlago  from  an 
increased  circulation.  While  the  maker  ordinarily  could  derive  no  advantage  from 
Mch  a  foFTn,  he  might  jnstly  apprehend  some  inconvenience  in  looking  up  the  note  to 
pay  it.  For,  as  it  regards  him,  it  is  qnite  clear  that  the  holder,  by  the  law  in  this  and 
moat  of  the  other  Btates,  is  not  obliged  to  have  It  at  die  place  where  parable  A 
readiness  to  pay  at  the  appointed  place  is  matter  in  defence  only.  It  is  not,  therefore, 
probable  that  it  was  «o  formed  fbr  his  interest  or  accommodation.  To  the  payee  it 
night  be  of  advaiiiaga.    He  might  be  desirous  of  making  use  of  the  doI«  in  die  iD«r- 
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Where  a  note  is  payable  at  two  places,  the  holder  has  a  right 
to  preseut  it  at  either  he  maj  choose ;  (I)  aud  if  a  bill  be  payable 
la  a  city,  and  the  acceptor  has  no  residence  or  place  of  busiuess 
there,  it  will  be  sufficieat  to  charge  tlie  drawer  if  the  bill  is  in 
the  city  at  the  day  of  maturity,  ready  to  t>e  delivered  up  to  the 
acceptor  if  he  should  come  to  pay  it.{u) 

If  a  hill  is  drawn  ou  a  persou  residiug  in  one  place,  payable  in 
another,  it  is  said  that,  in  case  of  an  acceptance  and  subsequent 
refusal  by  the  acceptor  to  pay,  the  latter  is  the  proper  place  in 


ket,  or  >t  a  banltjng-boase,  to  obtain  the  money  before  jt  beoBme  dae.  I(  would  be 
coavcnicDt  to  haie  it  pajable  at  a  bank,  to  snvD  the  risk  and  iroable  of  a  present- 
ment  to  the  maker.  And  if  made  pijablo  at  a  particular  bank,  it  would  not  he  >o 
readily  received  at  other  banks,  because  it  would  tuhjeci  tJiem  to  the  risk  and  trooble 
of  being  watchful  for  the  day  of  payment,  and  of  ecndlng  it  lo  the  bank  where  pay- 
able fur  preBentmcnt.  It  would  be  natural  for  bodinem  men  to  endeavor  to  obviate 
this  difficulty,  m  as  lo  enable  them  the  moat  readily  to  obtain  cash  for  the  note  at 
any  bonk,  nut  being  limited  (o  one,  where  fanda  were  Co  be  loaned.  A  note  payable 
at  any  bank  in  a  place  would  therefore  be  desirable  lo  the  payee,  and  it  is  bat  re«- 
Bonable  to  conclude  that  such  a  form  was  introduced  for  his  convenience  and  interest 
And  if  so,  iocs  it  not  show  that  the  intention  of  the  panics  was  to  relieve  the  payee  or 
balder  from  risks  and  troubles  to  which  ha  might  be  subjected  if  made  payable  at  any 
one  bonk  only  !  And  if  sucli  were  the  intentions  of  the  parties.  Ihey  can  only  be  car- 
ried into  cfiect  by  reijniring  the  maker  to  look  for  his  note  at  nil  the  places  where  he 
promises  to  pay  it.  For  to  require  the  holder  lo  give  the  previoBS  notice  now  insisted 
upon,  would  not  only  defeat  Ibe  ohjccl  of  reEievmg  from  trouble  and  risk,  but  voald 
subject  to  much  greater  than  if  made  payable  at  one  bank  only.  The  maker's  expr«M 
promise  to  pay  at  any  one  of  several  places  would  iiidioite  to  a  common  mind  the 
duly  to  act  according  lo  what  is  supposed  lo  have  been  the  intention  of  the  partiei,  and 
to  look  at  alt  the  places  for  it,  or  bare  Ainds  there  when  it  became  due.  And  as  rc- 
ipects  his  own  liabilities.  It  has  already  been  seen  that  he  must  do  it  to  relieve  himself 
from  the  danger  of  costs,  or  at  least  must  show  in  defence  a  readinesa  at  some  place 
named.  The  payee  never  could  have  designed,  by  receiving  a  note  in  that  form,  to 
have  incurred  the  responsibilities  now  supposed  to  attach  to  it,  yet  if  there  is  any  rule 
of  law  so  dcarl;  settled  and  well  established  as  to  decide  the  legal  construction  which 
unght  to  bo  given  to  a  contract  in  that  form,  the  parties  must  be  inpposed  to  intend  u> 
lonform  to  it." 

[f)  Becching  s.  Gower,  Holt,  N.  P.  313,  where  (be  note  was  payable  at  Maidstone, 
and  at  Ramsbottom  &  Co.'s,  London. 

lu)  Boot  D.  Franklin,  3  Johns.  207,  where  the  bill  was  payable  in  London,  and  the 
declaration  stated  that  the  bill  not  being  paid,  and  the  holders,  not  knowing  where  to 
present  the  same  for  payment  in  London,  caused  the  same  to  be  protested.  Kent,  C.  J. 
said  :  "  Not  were  the  holders  bound  to  go  elsewhere  to  seek  the  drawees,  is  the  bill  had 
directed  the  payment  to  be  in  London.  They  confbrmcd  their  conduct  lo  (he  tenor  of 
the  bill.  They  were  in  London  on  the  day  of  payment,  ready  to  receive  payment,  and 
Ihey  did  all  thai  ibey  were  enabled  lo  do  ;  they  caused  the  bill  to  be  there  protested.  The 
declaration  in  this  case  also  states  sntficient  to  entitle  the  plainiiffs  lo  recover."  See  alsn 
Mason D.  Franklin,  3  Johns.  SOS.    Bigtiow,  j..  Maiden  Bank  i>.  Baldwin,  13  Or* J,  IBt. 
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which  to  make  preseDtmelLt.(v)  But  where  a  bill  drawn  in  thi» 
way  had  been  accepted  for  the  honor  of  the  payee,  "  if  regularly 
protested  and  refused  when  due,"  a  presentment  in  the  place 
where  the  drawee  resided,  without  any  at  the  place  where  the  bill 
was  drawn  payable,  was  held  to  be  sufficieut.(w) 

The  tact  that  a  note  is  dated  at  a  certain  place,  it  need  hardly 
be  necessary  to  remark,  does  not  make  the  note  specially  payable 
tiiere.(a;)    It  may  have  the  efifect  of  leading  a  holder,  who  has 

(v)  Story  on  Bills,  ft  332,  nas.  See  Cliitt;  on  Bills,  I  Oth  Loud,  ed.,  940.  BnCin  Ua- 
M>av.  Fraaklii],  3  Jobm.  209,  nbilldnnn  an  a  pcraon  u  Liverpool,  pajable  in  Londoa, 
was  proleated  for  DOD-accepUnce  in  Liverpool,  and  aftenvardi  for  non-payment  at 
the  Bame  place.  Kent,  C.  J.,  after  remarking  that  a  good  canse  of  action  had  arisen  on 
Ibe  protest  for  non.accepCBoc«,  said;  "Bat  we  are  of  opinion  thai,  as  ira  place  of  pay' 
menl  in  London  vras  designated,  the  demand  for  payment  and  protest  for  non-payment 
were  well  made  upon  the  drawees  perBOOallj  at  Liverpool.  It  woald  liavc  been  a  very 
idle  aul  fur  (he  bolder  to  have  gone  into  London  to  miike  inqulrr,  when  no  place  in 
London  wu  pointed  oat  in  the  bill,  and  when  the  drawees  reaided  at  Livcqiool,  and 
had  refused  to  accept  the  bill.  Tlie  law  merchant  hiu  not  pointed  out  any  particular 
spot  in  Ixindon  for  such  inquiries,  aod  lo  have  sctcmpted  it  at  liirge  wonld  have  been 
the  height  of  absurdity.  The  common  law  in  general,  and  espeiinlly  the  commercial 
law,  which  forms  a  distioguiahed  branch  of  it,  is  founded  on  the  principles  of  nliiity  and 
oammon  Eeane  ;  and  it  would  be  truly  suTprising,  and  repugnant  lo  the  very  ipirit  of 
the  system,  if  an  inquiry  so  senselesB  was  requisite  to  consnmmate  the  right  of  the 
holder  of  the  bill.  It  must  be  a  sound  rule,  that  where  no  particular  place  of  payment 
is  Sxed,  a  demand  upon  the  drawee  personally  is  good.  A  general  refusal  to  pay,  irat 
a  tefosal  to  pay  according  lo  the  face  of  the  hill.  It  was  equivalent  to  a  refusal  to  pay 
in  London.  We  do  not  mean  lo  say  tliat  the  demand  of  payment  at  Liverpool  was 
indispcnMble.  The  bill  being  payable  at  London,  it  would  have  been  auSicient  for  the 
hinder  to  have  been  there  when  the  bill  fell  due,  ready  to  receive  payment.  In  tlie  pro*- 
etit  cose  a  protest  at  London,  or  a  demand  and  protest  at  Liverpool,  were  sufficient,  and 
the  holder  might  take  either  course.  The  holders  elected  to  demand  payment  of  the 
drawers  personally  at  Liverpool,  and  to  cause  the  bill  to  be  protested  there,  and  the 
plaintiffs  accordingly  did  all  that  in  reason  or  law  cau  be  inquired  to  Gx.  the  antecedent 
parties  to  the  bill." 

(w)  Mitchell  e.  Baring,  10  B.  t  C.  4.  In  Chilty  on  Bills,  lOlh  Land,  cd.,  941,  it  it 
•aid .-  "  This  case,  diough  decided  upon  the  pecnliar  fonn  of  the  acceptance,  and  there- 
Rtre  not  involving  the  general  question  as  to  the  usage  and  custom  of  merchants,  was 
nevenheleas  considered  as  anfficicntly  casting  a  doubt  upon  the  validity  of  the  pie- 
TiouB  practice  to  require  the  interference  of  the  kgislattire  ;  and  accordingly  the  Act 
of  2  &  3  Wm.  IV.  c.  SB,  was  passed."  By  the  terms  of  this  statute,  such  a  biU  M 
that  in  Mitchell  c.  Baring  may,  without  farther  presentment  to  the  drawee,  be  protested 
lor  non-payment  at  the  place  where  it  is  payable. 

(r)  Ligfatner  t>.  Will,  9  WatM  &  S.  140.  In  Taylor  B.  Snyder,  3  Denio,  145, 
Btartt^ff,  J.  laid  :  "  The  data  of  a  note  at  a  particular  place  doea  not  make  that  the 
place  of  payment,  or  at  which  payment  should  be  demanded  lor  the  purpose  of  charg- 
ing the  indoraer.    This  was  e^ipressly  adjudged  in  the  case  of  Andenon  r.  Drake,  14 

lohns.  114 It  has  been  supposed  that  the  case  of  Stewart  v.  Eden,  9  Cainea,  191, 

•ounttiiarMii  a  diffbrant  doctrine.    Livingiton,  J.  there  aaid : '  The  notes  being  dated  in 
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uo  knowledge  of  the  place  of  residence  or  business  of  the  m&ker, 
to  BUppose  tliat  he  might  bo  found  there. (y)  Perhaps  it  may  be 
said,  i^enerally,  that  the  date  of  a  certoiu  place  raises  the  pre- 
Bumptioii  that  the  paper  is  payable,  aud  therefore  to  be  dShionded, 
at  that  place. 


SEOTION    VII. 

EXOTISES  FOB  ABSENCE  OF  DEMAND  OF  FATUENT. 

We  hare  already  stated  that  all  the  parties  sabsequent  to  the 
principal  payor  are  only  as  his  guarantors,  and  promieo  to  pay 
only  on  condition  that  a  proper  demand  of  payment  be  made, 
and  due  notice  be  given  to  them  in  case  tlie  note  or  bill  is  dis- 
honored. A.nd  we  repeat  this  as  one  of  the  fundamental  prin- 
ciples of  the  law  of  negotiable  paper ;  and  tlie  infrequency  and 
the  character  of  the  circumstances  which  will  excuse  the  holder 
from  making  the  demand,  and  still  preserve  to  him  all  his  rights 
as  effectually  as  if  it  were  made,  will  illustrate  the  stringency  of 
the  rule  itself. 

The  only  general  and  universal  rule  which  can  be  laid  down 
with  respect  to  demand  is,  that  in  all  bills  of  exchange,  the 


New  Toric,  die  maker  uid  indoraer  are  presumed  to  have  reuded  and  contemplated 

payment  there.'  This  remark  waji  in  part  atrictl;  correct,  for  the  date  of  the  note  was 
preaumpliTe  evidence  of  re^idencB ;  and  ia  a  general  aense  it  maj  alao  lie  tine  lliat  the 
date  n'litt  a  presumption  thai  the  partiea  contemplated  payment  at  that  place.  Judge 
Ijvingston  did  not  say  thai  the  note  was,  bf  lav,  pajable  at  the  place  of  iu  date  ,-  ou 
the  contrary,  the  form  of  expreasion  concloaively  repela  ihat  idea.  He  -aaa  not  speak- 
ing of  what  the  parties  were  boand  to  do  by  the  terma  of  the  note,  of  their  leg&L  obli- 
gationa  flowing  from  the  engagement  as  maker  and  indoner,  but  simply  of  what  they 
wera  presumed  to  have  conlomplated. There  ia  nothing,  therefore,  in  thii  re- 
mark of  Judge  LivlDgstoo  which  can  be  made  to  conntananco  tbe  idea  that  a  nuCe, 
when  no  other  place  of  payment  is  speciflad,  ii  by  law  payable  at  the  place  of  its  date. 
Anderson  v.  Drake,  U  Johns.  1 14,  lupra ;  Bank  of  America  n.  Woodworth,  18  Johns. 
S33."  InFisherv.Evans,  SBioD.  541,  T^AmaR,  C  J.  said:  "lean  find  no  such  prin- 
ciple as  that  for  whicb  the  plaintiff  in  error  contends,  that  the  place  where  the  bill  b 
drawn  must  be  taken  to  be  the  residence  of  the  drawer."  Galpin  d.  Hard,  3  McCord 
3M.  See  Bntrows  v.  Hannegan,  I  McLean,  309.  But  see  the  cases  cited  injm,  p. 
4t8.  note  a,  whore  a  diSbnnt  doctrine  seems  to  be  laid  down, 

is)   W/tUman,  C.  Jn  Pitnx  i>.  Whitney,  S3  Maine,  113,  39  id.  IBB.    See  the  c«ac» 
cited  tupra,  p.  441,  note  x ,'  Dnncan  v,  H'Cullongh,  4  S.  &  B.  480  i  Nailor  n.  Brwta^   - 
SHd.ie»l. 
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holder,  in  order  to  recover  of  Hie  drawers  or  indorBere,  "  must 
prove  a  demand  of,  or  due  dilij^Dce  to  get  the  money  from,  the 
acceptor" ;  (z)  and  in  all  actions  upon  promiEBory  notes  by  an  in- 
dorsed against  the  iudorser,  the  plaintiff  must  prove  a  demand  of, 
or  due  diligence  to  get  the  money  from,  the  maker  of  the  note,(a) 

The  question  of  excuse,  tlien,  will  depend  upon  the  fact 
whether  due  diligence  has  been  used  to  find  the  maker  or  ao- 
ccptor,  aud  presents  the  ordinary  inquiry  as  to  negligence.  Tltat 
question  may,  and  often  does,  depend  on  such  a  variety  of  cir- 
cumstances, that  it  is  very  difficult,  if  not  impossible,  to  reduce 
them  to  any  fixed  or  invariable  rule. (6)  When  there  is  no  dis- 
pute about  the  facts,  due  diligence  is  a  question  of  law  for  the 
court  to  dctermiue  ;  (c)  and  where  tlie  facts  are  controverted,  or 
the  proof  equivocal  or  contradictory,  it  would  seem  to  be  a  mixed 
question  of  law  and  fact.(cj) 

Tlie  principal  excuses  resolve  themselves  into  two  classes: 
First,  the  impossibility  of  demand.  Second,  the  acts,  words,  oi 
position  of  a  party,  proving  that  he  had  no  right,  or  waived  all 
right,  to  the  demand,  of  the  want  of  which  he  would  avail  himself. 

1.    Where  tlie  Deitumd  for  Payment  cannot  be  made. 

That  impossibility  should  excuse  non-demand  is  obvious ;  foi 
the  law  compels  no  one  to  do  what  lie  cannot  perform.  But  it 
must  be  actual,  and  not  merely  hypothetical ;  and  though  it  need 
not  bo  absolute,  no  sliglit  difficulty  will  have  this  effect. 

We  have  already  considered  the  law  of  demand  with  reference 
to  the  person  by  whom  it  is  to  be  made,  of  whom  it  is  to  be 
made,  and  as  regards  the  metliod,  time,  and  place  of  making 
it.  Wo  will  now  coiisider  the  impossibility  of  presentment  with 
reference  to  the  same  points,  aud  afterwards  wiUi  respect  to 
other  circnmstauces. 


(i)  Lord  Mm^fiM,  C.  J.,  Ue;lyi)  n.  Aduoaon,  a  Bnir.  869,  6T8 ;  J&nl,  J.,  MnnrM 
*.  Eanon,  3  Jobnt.  Cu.  T3. 

(a)  Lord  ManiJUd,  C.  J.,  Berlrn  «■  Adain»n,  9  Burr.  869,  B78. 
(A)  Slum,  J.,  Windham  Bank  v.  Nonon,  sa  Codd.  913,  591. 

(c)  Wheeler  v.  Field,  6  Met.  S90,  where  ihe  noury  lotiSed  that  he  had  DMd  dot 
dilifrence,  and  the  mry,  in  reply  to  a  qaeition  by  [he  coon,  auied  that  they  had  foond 
(hat  due  diligence  wa*  nied  ;  bat  the  conrt  let  aside  their  rerdiet  in  favor  of  the  pUin- 
Uff,  and  otdeinl  a  new  trial  See  Orear  o.  McDonnld,  9  Gill,  3.10  ;  Cetbeil  s.  Ooodwin, 
t  Ka-Tii  &  O.  468. 

(d)  See  Orear  o.  McDonald,  9  Gill,  3M> ;  CaltwU  >.  Goodwin,  1  Hairii  &  G.  468. 
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If  at  the  time  a  note  or  bill  matures  the  holder  is  dead,  and 
DO  executor  or  administrator  is  appointed,  it  is  clear  tliat  no  de- 
mand can  be  made  at  that  time;  and  consequently  this  fact 
operates  as  an  excuse,  but  not  in  general  for  an  entire  want  of 
demand,  but  for  a  presentment  at  wliat  would  otlierwise  be  the 
time  i-equired  by  law.  The  executor  or  administrator  has  a  rear 
eonable  time  after  appointment  in  such  coses  within  which  to 
present  the  note  or  biU.{e)  So  where  an  i^ent  with  whom  a  note 
had  been  left  for  collection  died  four  days  before  maturity,  after 
an  illness  of  more  than  a  mouth,  and  about  three  weeks  after- 
wards his  executrix  discovered  the  note  locked  up  in  liis  desk, 
where  it  had  remained  unknown  to  her,  and  caused  it  to  be  im- 
mediately presented,  the  indorser  was  charged. {/) 

Where  thei-e  is  no  person  upon  whom  it  is  possible  to  make  a 
demand,  the  indorsor  must  of  course  be  liable  without  one.  As 
where  a  note  was  signed  by  an  agent  having  autliority  so  to  do, 
and  tlie  note  was  subsecjuently  indorsed,  tlie  principal  being  dead 
at  the  time  the  note  was  made  and  delivered,  no  demand  was 
held  necessary.  («■)  And  the  same  would  probably  be  held  where 
the  apparent  maker  was  living,  but  the  note  was  void  against 
him,(/t)  on  account  of  usury,(i)  illegal  consideration,  or  forgery ; 
or  where  the  maker  was  a  married  woman ;  or  perhaps  a  minor, 
both  at  the  time  of  making  and  of  maturity  ;  though  some  doubt 
might  be  entertained  in  tlie  last  case.(y)     But  cases  may  be  im- 

(e)  White  B.  Sloddftrd,  11  Orsj, 

{/)   DnKBan  d.  King,  Rica,  !39. 

(;)  BuTTill  V.  Smith,  7  PictL.  S9I ,  where  Parker,  C.  3.  said  :  "  In  this  cue,  one  of 
the  Strang  poinls  of  the  aigDment  fur  the  defendant  ii,  that  there  being  in  fact  no  prom- 
isor, Che  indoraer,  if  compelled  to  paj,  will  haTs  none  to  call  upon  to  reimbane  him. 
Abo,  that  the  common  reqnisicca  of  an  action  againec  indoneni  cannot  be  compiled 
with,  for  there  can  bo  do  demand  npon  the  promisor.  Bot  this  will  affect  only  the 
form  of  the  declaration.  The  same  difficulty  —  if  it  is  one  —  will  oce.ar  in  the  cases  of 
void  or  Toidable  notes  aboi-e  mentioned  ;  for  n  demand  in  snch  cases  would  be  mcretj 
formal.  The  admioiBtrator  of  a  decea«ed  penon,  whose  name  appears  to  a  note,  may 
a9  well  be  called  npon,  in  order  to  give  an  ecUon  against  an  indoner,  as  ihe  person 
whose  name  is  for^d.  An  aTermenl  that,  at  the  lime  of  writing  the  note  by  the  attor- 
ney for  the  principal,  the  principal  was  dead,  woold  b«  snffldent  to  entitle  the  plaintiff 

(h)  Chandler  ■.  Mason,  9  Vt  193. 

(ij  Copp  v.  M'Dngall,  B  Masi.  1,  where  the  eridance  of  the  note  being  Toh)  waa 
considered  an  admission  or  recognition  of  (he  illegality  of  the  note  by  the  indoraer. 

( j)  See  the  romarits  of  Pariur,  C.  J.,  ivpra,  note  g.  The  void  or  Toidable  note* 
jnst  mealioiied  are  notoa  void  between  promiwn  and  payee,  on  aocoont  ot  nsrjj 
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agioed  under  almost  oiiy  of  the  circumstances  above  meiitiooed, 
in  whicli  tlie  maker  has  intimated  b.  purpose  of  waiving  such  de^ 
fence ;  and  if  so,  it  might  be  thought  tliat  a  demand  should  be  made 
of  him.  And  if  this  be  so,  should  not  a  demand  be  made,  on  the 
ground  that,  as  the  defence  might  be  waived,  the  indorser  had  a 
right  to  insist  that  a  proper  eSbrt  sliould  be  made  to  ascertaiu 
whether  the  maker  intended  to  make  such  waiver  or  avail  him- 
self of  the  defence  ?  The  autliorities  do  not  aid  us  much  in 
answering  all  these  hypothetical  questions.  But  the  nature  and 
purpose  of  negotiable  bills  and  notes,  and  the  decisions,  as  far 
as  they  go,  would  lead  us  to  lay  down  the  rule,  as  at  least  gen- 
erally applicable,  that,  wherever  tlie  maker  lias  an  unquestiona- 
ble and  certain  defence  iu  law,  it  will  be  the  presumption  of  law 
that  he  will  make  this  defence,  and  therefore  there  need  be  no 
demand  of  him.  Nor  is  the  indorser  injured  by  this  rule ;  for  if 
the  liability  of  the  maker  is  wholly  at  his  own  option,  he  will  be 
at  liberty  to  pay  the  debt  to  relieve  or  indemnify  tiie  indorser,  as 
for  the  immediate  benefit  of  the  holder,  and  so  tlie  indirect  bene- 
fit of  the  indorser. 

We  have  already  seen,  that,  where  the  maker  dies  before  the 
note  matures,  the  general  rule  is,  that  demand  should  be  made 
of  his  personal  representatives ;  {k)  consequently  the  death  of 
the  maker  or  acceptor  is  no  excuse  for  non-presentment.  And 
this  is  so  even  when  the  iudorser  whom  it  is  sought  to  chai^ 
has  been  appointed  administrator  of  the  maker's  estate. (/)  But 
where  there  are  no  personal  representatives,  of  course  no  demand 
can  be  made.  Thus,  where  the  maker  and  his  whole  family 
were  drowned  two  days  before  the  note  matured,  there  being  no 
will,  and  no  administration  having  been  taken  out  on  the  estate, 
it  was  held  that  no  demand  was  necessary.(m) 


or  other  illegal  consideralion.  So  if  die  indoracineiiC  is  msde  of  >  note  mode  bj  ■ 
minor  or  of  afimt  eoeerl,  and  even  it  the  namu  of  the  promigor  ia  fon^d.  At  regsrdi 
voidahtL'  notes,  a  diatinctiaD  might  be  made  on  the  ([Tound  ijmt  the  mskerB  laii^ht  paj, 
although  ilie;  ore  not  obliged  bo  to  do  ;  and  it  mik'ht  be  ssid,  that,  in  order  to  consti- 
tute dau  diU){enc«  on  the  part  of  the  holder,  he  should  make  a  presentment,  to  see  if 
tlie;  woatd  not  honor  the  notes.  The  necL-isity  of  demand  woald,  it  is  conceircd,  bo 
(till  alronger  irhere  the  maker  hai  come  of  age  before  the  note  hai  matured;  ai  dream- 
stances  might  have  happened  amoontiog  to  a  rstiiicatioD. 

(I)  Supro.  p.  364,  note  i. 

If)  MagmdcT  n.  Union  Bank,  3  Pet.  S7 ;  Jnniata  Bank  v.  Hale,  le  S  &  R.  1S7. 

(m)  Hoslett  d,  Sanhardt,  Ric#,  )B9,  AtcAonJioii,  J.  diMenting. 
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But  where  an  administrator  has  been  appointed,  and  hj  law  is 
entitled  to  a  certain  time  with'in  which  to  settle  up  the  estate  of 
the  deceased,  prior  to  the  expiration  of  wliieh  he  is  not  hable  to 
be  sued  bj  any  creditor  of  the  estate,  a  demand  upon  him  lias 
been  held  to  be  excused,  provided  the  note  fall  due  within  the 
time  limited,  but  not  otherwise. (n) 

Where  neither  the  maker  nor  his  last  and  luual  place  of  busi- 
ness or  residence  can  be  found,  no  demand  need  be  made,  but 
the  holder  must  prove  that  he  used  due  diligence  to  find  them, 
and  that  his  efforts  proved  unavailing,  (o) 

2.  0/  Solvency. 
Ab  between  the  holder  of  negotiable  paper  and  the  prior  par- 
ties thereto,  the  inaolveucy  or  bankruptey  of  the  maker  or  ac- 
ceptor will  constitute  no  excuse  for  want  of  demand.(;j)  Tlie 
rule  is  the  same  whether  the  payor  becomes 'insolvent  between 
the  time  of  indorsing  the  note  and  its  maturity, (9)  or  is  insolvent 
before  and  at  the  time  of  the  indorsement,  and  his  insolvency  is 
known  to  the  indorser  when  he  puts  his  name  upon  the  note.(r) 

(n)  Supra,  p.  3M,  notei  y  Bnd  i. 

(c)  In/ra,  p.  US,  nota  d. 

(p)  In  Russel  n.  LangKlafTe,  2  Dong.  SM,  515,  itwu  laid  bycoansel  in  iTgnnieiit.thBt, 
"»B  to  the  bonkraplcT,  it  had  been  freqneotly  ruled  bjLonJ  Mansfleld  aeGutldhall,  that 
It  ii  not  an  CKcaie  for  not  making  s  demand  on  a  note  or  bilJ,  or  for  not  girinj;  notice  of 
nOD-parniant,  thai  the  drawer  or  sFcepior  had  become  a  bankrupt ;  as  many  meana  maj 
remain  of  obtaining  payment,  by  tlie  aBaiatnnce  of  friend*  or  otherwise."  But  the  e*ae 
itself  turned  on  another  point.  Thii  statement,  however,  was  rerogniied  as  law  by 
Lord  Ellenboningh,  in  Warrin|^n  d.  Furbor.  S  KaH,  !4!;  and  in  Eadaile  s.  Soweih^, 
II  id.  114,  be  said  :  "It  is  too  late  dow  (1B09)  to  eontend  that  the  innolvenry  of  the 
drawer  or  arceptor  dispenses  with  the  nei-ensity  of  a  demand  of  payment  or  of  notice  of 
tlie  dishonor."  So.  in  Nicholson  c.  Gouthit,  2  II,  Bl  609.  Egre,  C.  J.  said  :  "  It  sonrkda 
barah  that  a  known  bankmplcy  should  not  he  cquiralcnt  to  a  demand  or  Doiice  ;  bat 
die  rule  is  too  strong  to  be  dispensed  with  "  See  Bowes  v.  Howe,  5  Taant.  30,  16 
Eaat.  112;  Sands  c.  Clarke,  SC.  B.  TSl.  So  also  Paraont,  C.  J.,  Bond  r.  Famham, 
5  Mass.  170;  Shaw  d.  Itocd,  \2  Pick.  132;  Granite  Bank  v.  Ayen,  IB  id.  39t ;  Me«d 
u.  Small,  S  Greenl.  207 ;  Oreely  o.  Hunt,  21  Maine,  455  ;  Hunt  v.  Wadlcigh,  26  id. 
971;  Or«arti.  McDonald,  9  Gill,  350;  Armaimngu.  Thrualon,  11  Md.  148,  whei«  insol- 
vnney  was  held  to  be  no  excuse  for  non-demand  of  the  maker  himself,  and  a  demand 
oo  the  assigtwe  was  held  insufScient.  See  also  Benedict  v.  CalTc,  5  Doer,  136.  Sei 
juare.  Edwards  o.  Thayer,  S  Bay,  317  ;  Bruce  «.  Lylle,  13  Barb.  163,  where  a  detnand 
WHS  made  bat  five  days  after  matarily,  and  the  iodorMr  was  diacharged.  See  amlra, 
Elawkinaoo  v.  Olson,  *S  111.  377. 

(g)  Crossea  v.  Hutchinsoo,  9  Mass.  305. 

(r)  Sundford  e.  Dillaway,  10  Mass.  52 ;  Farnuin  v.  Fowle,  IS  id.  89 ;  Jerrey  >. 
Wilbur,  1  Bailey,  453 ;  Allwood  v.  Haseliion,  2  id.  4^,  where  Che  same  rule  wae  ap- 
plied to  a  note  indoreed  after  maturity;  Uigbtower  a.  Iiy,  S  ForL  Ala.  308.     Contra, 
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The  reason  is  to  be  found  in  the  stringency  of  the  rule  requiring 
demand,  coupled  with  the  fact  that  it  is  possible  that  the  note 
may  still  be  paid  by  the  assistance  of  friends,  or  otherwise. 

As  between  third  parties,  whether  a  presentment  to  the  maker 
may  not  be  dispensed  with,  has  been  treated  as  a  distinct  question 
from  that  of  the  necessity  of  presentment  as  against  the  maker  or 
indorser  of  a  note.(«)  This  question  has  arisen  where  a  note  is 
received  in  payment,  botli  parties  being  ignorant  of  the  insol- 
Tency  of  the  maker  ;  and  the  point  is,  whether  the  person  who 
takes  the  note  may  not  recover  of  the  party  from  whom  he 
teceires  it,  without  any  presentment  to  the  maker.  For  a  con- 
sideration of  this  subject  reference  may  be  had  to  the  chapter  on 
Payment.(f)  As  neither  death  alone,  nor  insolvency  alone,  will 
excuse  a  want  of  demand,  so  the  death  of  tlie  maker  leaviug'his 
estate  insolvent  will  be  insufficient.(u} 

Lisolvency  also  comes  into  consideration  as  an  excnse,  where 
it  is  connected  with  other  circumstances.  Tlius,  where  the 
draver  had  become  bankrupt,  and  the  acceptor  unable  to  pay ; 
the  latter,  in  the  presence  of  both  holder  and  drawer,  declared 
that  he  should  not  pay  the  bill  when  presented  ;  a  demand  upon 
him  at  maturity  was  held  to  be  still  necessary  in  order  to  entitle 
the  holder  to  prove  the  debt  against  the  drawer's  estate. (ti)  A 
similar  question  also  arises  where  the  maker  becomes  insolvent, 
and  fUisconds ;   this  point  will  be  treated  subsequently ,(«?)    as 


D«  Berdt  c.  Alkinson,  a  H.  Bl.  336.  This  case  will  be  further  coDiidered  in  ihe 
oext  chapter.  In  Clark  p.  MinloD,  cited  a  Conit  B.  G80,  68S,  the  rerorded  ineolrenej 
of  the  maker  at  maturitf  wai  held  an  excnae  for  wnat  of  dGiaand.  Thia  ate  u  re- 
lioned  in  !  Brer.  IS5.     Sea  alio  Eiddeli  r.  PeronDcaa,  cited  3  Brar.  IBS. 

(t)  MauU,  J.,  Saoda  v.  Clarke,  8  C.  B.  751,  Tfll. 

(t)  Infra,  Vol.  H.  ch.  T.    The  caaea  oti  the  inhjed  of  pajment  will  be  Men  to  be  la 

I  icaCe  of  conflict,  and  the  taw  on  the  point  nndei  conaideratian  wonld  [Mobably  depend 
upon  llMt  view  enlertained  by  tfaa  courta  of  any  particalar  Stale  on  the  gelMrai  aubjeet 
of  pajment. 

(k)  Qower  e.  Hooie,  15  Maine,  IS ;  Lawrence  v.  Langlej,  U  N.  H.  TO,  an  action 
Bf!;atnst  the  indoner  of  ix  Joint  note,  one  of  the  mnkers  of  which  had  died  ingoWeDt 
and  (be  other  had  biled ;  Johnson  ti.  Uanh,  1  Bails;,  4S!.    In  Da«is  v.  Franciaco, 

I I  Miigo.  bli,  where  it  appeared  that  the  indoraer,  when  he  indoned  the  note,  which 
wu  done  after  matarity,  knew  the  fact  of  the  maker'a  death,  a  detnand  waa  held  nn- 
neccBsarj,  ScaU,  3.  diuenting.  The  fact  of  knowledge,  it  ix  conceived,  coald  ha.-dl/ 
make  any  difiference  in  the  law. 

(p)  Ex  parte  Bignold,  S  Mont,  ft  A,  B33,  I  Deac  Til.    How  far  declarationa  of  IIm 
patties  may  aflbct  the  qneatton  of  ezcnae  will  be  canaitlereil  infra, 
{w)  /«/n.,p.4««(«.j. 
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also  the  conduct  necessary  to  be  pursaed  hy  the  holder  where 
Uie  note  was  indorsed  for  the  acconunodation  of  the  maker,  and 
the  latter  has  failed.(a;) 

In  case  of  a  partnership  note  and  a  failure  of  the  firm,  it  will 
still  be  necessary  to  preseat  to  one  of  the  partners,  or  to  use  due 
diligence  to  find  one ;  a  demand  at  what  was  their  place  of 
business  before  failure,  but  not  occupied  by  either  of  them  at 
maturity,  is  insufficlent.($) 

3.    0/  other  Circumstances. 

With  regard  to  impossibility  connected  with  the  method  of 
presentment,  it  has  already  been  said  that  the  party  who  makes 
the  demand  must  liave  tlie  note  with  him  at  the  time  ;  but  if  the 
note'  or  bill  is  lost,  it  is  obvious  that  this  requirement  cannot 
be  complied  with.(z)  Yet  this  fact  will  not  excuse  want  of 
presentment,  as  will  be  seen  subsequently,  (a) 

With  respect  to  the  impossibility  of  presentment  as  to  time,  n 
question  may  arise  wliere  the  holder  receives  a  note  so  near 
maturity  that  it  will  be  impossible  for  him  to  make  a  demand 
before  that  time.  This  will  be  connected  with  the  point,  as  to 
what  effect  the  distance  of  the  place  of  residence  or  of  business 
of  the  maker  will  have  upon  the  subject  of  excuse,  and  will  be 
considered  in  that  connection,  (d) 

Wo  have  already  seen  that  a  neglect  to  present  negotiable 
paper  in  which  no  particular  time  is  mentioned  for  making  the 
demand,  is  excused,  if  the  holder,  within  tlie  period  at  which  he 
should  have  presented  it,  puts  it  into  circulation,{c) 

Where  ueitlier  the  maker  nor  his  last  and  usual  place  of  busi- 
ness or  of  residence  can,  by  the  exertion  of  due  diligence,  bo 
found,  ttie  holder  may,  by  showing  these  facts,  hold  an  indorser 
Uable.(cf)    Thus,  where  the  maker  of  a  note  is  a  sailor,  who  baa 

(>]  hjia.  p.  6SS. 

(y)  Oroiiiu  Bonk  v.  Ajen,  IS  Tick.  393.     8m  infra,  noM  d. 

(t)  /«/ra,  Vol.  11.  ch.  9. 

[a]  7w/ra,  Vol.  IL  ch.  e. 

{b}  In/m,  p.  4S6. 

(c)  Sapra,  p.  S67. 

(if)  Dancanr.  M'Ca11oagh,4S.&R.4S0;  FntnUin  K.  Yerboli,  6 1«.  TST.  Inthta 
nee  the  noiary  certified,  "that  diligent  ioqniTj  ma  moda  at  BBveral  placet  of  publto 
reaort  in  this  citjond  elsewhero  for  iha  drawer  of  the  note,  in  order  to  demand  payment, 
bathe  could  not  be  found,  nor  an; penon  who  could  Cell  where  he  wu  to  be  foaad."  Tb« 
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no  established  place  of  abode,  and  is  at  sea  when  the  note  ma- 
tores,  proof  of  these  facts  will  constitute  a  sufficient  excuse  for 
Q0n-pre8entment.(e)  But  if  he  has  a  place  of  residence  wher(> 
his  family  are  living  when  the  note  matures,  it  will  be  necessary 
to  present  it  there.{/) 

Where  the  maker  has  absconded,  according  to  many  author- 
ities, the  holder  is  entitled  to  recover  of  an  indoreer,  by  simply 
proving  this  fact  and  due  notice,  without  showing  any  furtlter 
search. (g-)     But  in  a  late  case  in  Massachusetts  it  has  been  held 

defendant  inlTDduced  testimony  lo  show  th&i  the  maker  vaa  liring  with  his  mother  in  the 
■ame  eiCy  wKore  the  protest  wta  made.  The  demand  vaa  held  sufficient  to  charge  the  in- 
doner.  Batlard,  J.  wid  ;  "  There  ia  no  evidence  lo  show  that  the  holder  of  the  note,  or 
the  nolarj,  knew  the  domiril  of  the  maker;  and  we  are  of  opinion  that  making  diligent 
inquiry  for  the  maker,  and  for  his  domidl,  withont  effect,  excuies  the  want  of  a  formal 
demand,"  In  Stewart  b,  Eden,  3  Caines,  131,  the  general  principle  secmq  to  be  taken 
for  firanted,  though  a  demand  wa*  aclanlly  mnde  on  h  clerk  of  the  mnker.  In  Helme  >, 
MiddlctoQ,  14  La.  Ann.  4B4,  a  firm  on  whom  a  draft  had  been  drawn  had  disEolred  prioi 
lo  the  maturity  of  the  drafl,  leaving  no  place  of  business,  nor  could  tliey  be  found  when 
the  dniit  matared.  The  drawer  was  held.  We  have  already  aeen,  that,  where  either  of 
the  partners  could  have  been  found,  by  the  use  of  due  diligence,  the  holder  would  have 
been  bound  lo  present  the  draft  lo  bim.  Supra,  p.  448,  note  y.  See  Galpin  i>.  Hard,  S 
McCord,  394. 

(«)  Moore  r.  Coffleld,  I  Per.  247 ;  BeanJiiIfy,J.,TayloTE.  Sn7der,3  Denlo,  I4S,1S1. 

(/)  Whilticr  V.  GrafTam,  3  QreenL  83  ;  Dennie  b.  Walker,  7  N.  H  199.  S«e  Bel- 
lievrc  V  Biid,  16  Mart  La.  186. 

Ig)  In  AnonymouB,  1  Ld.  Raym.  T43,  it  ii  said  that  "  The  cnitom  of  nierclianu  la, 
that  if  B,  upon  whom  a  bill  of  exchange  is  drawn,  abacondi  before  the  day  of  payment, 
the  man  to  whom  it  is  puyabic  may  proicat  it,  to  hare  better  security,  for  the  payment, 
and  to  gire  notice  to  the  drawer  of  the  absconding  of  B  ;  end  after  time  oi  pajmenl 
ii  incurred,  tlien  it  ought  lo  be  protested  for  non-payment  the  same  day  of  paymeni 
or  afier  it.  But  no  protest  for  non-payment  can  be  before  the  day  that  it  is  pay- 
able. Proved  by  merchants  at  Guiblbail,  Trin.  G  W.  &  M.,  before  Trtbg,  Chief  Jus- 
bee.  And  the  plaintiff  was  nonsuit,  bccBuso  he  had  declared  upon  a  cnsiom  to  pro- 
test for  non-payment  before  the  day  of  payment."  In  Putnam  a.  Sullivan,  4  Mass.  Ii, 
FanoBi,  C.  J.  said  ;  "  The  first  objection  made  by  the  defendants  is  fonndcd  on  a  want 
of  a  demand  oF  payment  oirthe  promisor  when  the  note  was  payable.  As  to  this  ob- 
jection, the  facts  arc,  that,  on  the  first  day  of  grace,  which  was  the  last  day  of  Februaty, 
notice  vua  left  at  the  lodgings  of  the  promisor,  that  the  note  would  be  due  on  the  last 
day  of  grace,  with  a  request  to  pay  it  then  :  but  it  also  appears  that  before  that  time  it 
was  known  lo  the  parties  that  he  had  absconded,  and  when  the  note  was  payable 
was  not  to  be  found.  The  condiUon  on  which  an  indoraer  of  a  note  is  holdcn  te,  tliat 
the  indorsee  shall  present  the  note  to  the  promisor  when  due,  and  demand  paynii:nt  of 
it,  if  it  can  be  done  by  using  duo  diligence.  Now  ii  appears  thai  when  the  note  in  this 
case  was  due,  it  could  not  be  presented  lo  the  promisor  for  payment,  and  that  them  wm 
no  neglect  in  the  indorsees  We  are  all,  therefore,  Kati<ficd  that  the  indorsors  are  holden 
OD  ihdr  indorsement  in  this  case,  not  withstanding  there  was  no  demand  on  the  proni- 
leor."  In  Widgcry  e.  Munroo.  6  Mass.  449.  the  maker  before  ibe  note  fell  due  "  stopped 
payment  and  went  oat  of  the  country,"  and  the  court  held  that  the  plaintiff  was  cjicuaed 
Vol.  L— 2  D 
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that,  if  the  maker  of  a  note  abaconds,  leaving  no  visible  property 
which  can  be  attached,  a  want  of  demand  or  of  inquiry  for  him 
is  not  thereby  excused  so  as  to  charge  an  indorser,  though  the 
latter  knew  of  such  absconding.  (A) 

If  the  maker  removes  from  the  place  in  wliich  he  resided  and 
transacted  business  to  another  jurisdiction  between  the  time  a 
note  is  made  and  its  maturity,  the  holder  will  not  be  obliged  to 
go  out  of  his  own  State  iu  order  to  make  a  demand  either  on  Uie 
maker  personally  or  at  his  new  place  of  business  or  of  resi- 
dcoce.(t)     Whether  it  will  be  necessary  for  tlie  holder  to  use  due 


from  deiDBoding  payment  of  him.  In  Hale  d.  Barr,  13  Maaa.  S9,  Parbr,  C.  J.  Mid : 
"  It  if  well  aettli^,  that,  if  the  promisor  abecond  before  tlie  day  of  payment,  or  bai  con- 
cealed himself,  the  ncreseicj  of  a  demand  ia  talieo  away.  Doe  diligence  to  find  him  ii 
all  that  ia  required  in  the  latter  cnse ;  and  in  the  cane  of  abaconding,  even  that  ii  not 
necesiary."  There  are  also  dicta  to  the  same  effect  in  Shaw  v.  Reed,  IS  Pick.  133 ; 
and  in  Gilbert  d.  Dennis,  3  Met.  49&,  499,  per  SAaw,  C.  J.  The  point  was  decided  in 
L^mao  U.Jones,  1  Watts  &  t!.  I2G;  Rcid  d.  Maniaon,  9  id.  401.  See  Dnnnu  B. 
U'CnllODgh,  4  S.  &  R.  480;  Wolfe  B.  Jewett,  10  La.  SS3  ;  Qalpin  u.  Han),  3  McConI, 
394.  Jn  Gillespie  v.  Hannahan.  4  id.  503,  JoluiKin,  J.  iiaid  :  "  It  Kema  to  be  generally 
agreed,  that  the  absconding  of  the  maker  of  a  note,  or  (be  acceptor  of  a  bill  of  exchange, 
will  excoae  the  holder  from  making  a  demand."  See  Gitl  v.  I.ybrand,S  Ohio,  307.  In 
Taylor  v.  Snyder,  3  Denio,  145.  Beardsleg,  J.  lays  it  down  as  andoabted  law,  that  ab- 
iconding  ii  an  eicasej  and  in  Spies  e.  Qilmore,  I  Comit  331,  hia  remarks  are  cited 
witii  approbation  hj  Jeieetl,  C.  J.  fice  also  Bruce  i.  Lytle,  13  Barb.  163. 
'  (A)  Fierce  v.  Gate,  13  Caah.  190.  Siaio,  C.  J.  aaid  :  "  The  oonrt  inatracKd  ibe  jnry 
Chat,  if  tlie  maker  bad  absconded,  leaving  no  visible  property  sabject  to  auachment,  no 
presentmeDt  of  the  note  to  the  maker,  or  demand  at  bia  dwelling-house,  or  other  in- 
quiry for  him,  was  necessary 'I'he  conn  are  of  opinion  that  this  direction  is  not 

SQStained  by  the  rules  of  law,  and  that  it  ia  incorrect.  We  are  aware  that  in  same  of 
the  earlier  cases  in  Massac linsotta  it  was  held  that  pruof  that  the  maker  had  absconded, 
or  failed,  and  become  insolvent,  ao  chat  a  demand  waald  be  unavailing,  vonld  be  an 
excuse  for  want  of  pmaentment  But  it  has  been  decided,  on  consideration,  and  upon 
principle,  that  the  obligation  of  an  indorser  is  conditional )  that  is,  that  he  will  be 
answerable  if,  at  the  maturity  of  the  note,  the  bolder  will  present  it  to  the  maker  tor 
payment ;  and  if,  thereupon,  the  maker  shall  neglect  or  refuse  lo  pay  it,  and  the  holder 
ivill  give  KBBonable  notice  to  the  indorser,  he  will  pay  it  himself.  These  are  the  con- 
ditions of  his  liability.  The  holder,  therefore,  to  charge  the  indoner,  must  show  a  com- 
pliance with  these  conditions,  or  that  proper  means  have  been  taken  Co  efiecc  a  com- 
pliance with  them,  anlesa  indeed  ho  can  prove  a  vraiver  of  them  by  the  indoiwr.  And 
thb,  we  think,  is  the  rule  as  now  settled.  If  the  maker  has  left  6m  State,  the  holder 
most  demand  payment  at  his  actual  or  last  place  of  abode,  or  of  business,  within  die 
Slate."  It  is  not  stated  lit  the  report,  but  ic  ia  a  fact  personally  known  (o  us,  chat  chis 
point  was  not  argued,  nor  indeed  mised,  by  counsel  in  this  case.  The  defence  was  based 
upon  other  grounds,  becaose  It  was  supposed  that  the  decisions  overruled  by  this  cue, 
■od  the  practice  under  them,  had  established  the  law. 

{i\  In  M'Gruder  v.  Bank  of  Washington,  9  Wheat.  99B,  the  makv  removed  fitim 
the  Diitnct  of  Columbia  to  Harylaod  ten  day*  befiH«  the  note  in  suit  maliire<t,  wilb- 
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diligenco  to  find  the  maker's  last  and  usual  place  of  bueineBb  or 
of  residence  iu  the  place  which  he  has  left  is  unsettled,  ihe  au- 
thorities being  coufiictiiig.(_;')  But  we  consider  that  it  is  more  in 
accordance  with  the  rules  of  lav  respecting  demand  to  require 

out  the  knovledge  of  the  holder.  The  noiarj  certified  that  he  went  to  the  place  whera 
the  maker  lut  reside*!  in  order  to  demand  payment,  bat  not  Gndiag  him  there,  and  be- 
ing igaoninc  of  Itis  place  of  reiidence,  retaraed  the  note  nnder  proceit.  Held  luiGcieDt 
(o  charge  an  indoncr.  Wheeler  v.  Field,  6  Met.  390,  irhcre  the  maker  had  IcfL  New 
Tork  for  Illinois ;  Anderson  r.  Drake,  14  Johns.  1 14,  where  the  maker  had  removed 
from  Albany  id  Canada,  and  a  demand  at  Ihe  former  place  wag  held  lufflcient  to  chai^: 
an  indoner;  Central  Bank  b.  Allen,  16  Maine,  41,  where  the  maker  had  removed  fnim 
Portland  to  the  Wcatein  counir;,  and  a  written  demand  at  hia  former  residence  was  held 
■nffident;  Keid  d.  Honison,  1  Watta  &  8.  401,  where  the  maker  had  kit  Ireland  and 
gone  to  America  i  Gillespie  i.  Hannahan,  4  McCord,  £03,  where  the  maker  left  Charles- 
ton, and  was  snppoaed  to  have  gone  to  Philadelphia;  Oalpin  i\  Hard,  3  id.  394; 
Giat  e.  L^brand,  3  Ohio,  307  ;  Widger;  d.  Munroo,  6  Mass.  449  ;  BeardiUs,  J.,  Tay- 
lor n.  Snyder,  3  Denio,  145,      See  [he  taies  cittd  ni;nii,  p.  449,  note/ 

( j)  In  Wheeler  b.  Field,  8  Met  290,  Wildt,  J.  said :  "  The  aecond  ground  of  ex- 
ception is,  that  die  demand  ihonld  hare  been  made  at  Ihe  maker's  last  place  of  resi- 
dence in  the  city  of  New  Tork,  nnless  it  conld  be  clearly  proved  tbM  the  plainiiflii  had 
made  reasonable  inquiries,  Dosuccessfully,  to  ascertain  the  same.  And  on  (his  ground 
we  are  of  opinion  that  the  exception  ia  well  aaataincd.  The  general  rule  ia,  that  to 
charge  an  indoraer  of  a  promissory  note,  a  personal  demand  on  the  maker  ia  to  be 
mode  ;  or  if  he  be  not  fonnd  where  he  ought  to  be  found,  and  no  place  of  payment  is 
specified,  a  demand  at  hia  place  of  abode  or  place  of  business  is  safflcicnL  If  he  re- 
mores  into  a  foreign  conntry.  Or  another  State,  a  demand  at  his  ne*'  place  of  reeidenoe 

is  not  required The  demand  should  have  been  made  al  the  maker's  last  place  of 

residence  in  New  Tork,  and  the  plainiiB^  were  bound  to  make  diligent  inquiries  lo  ascer- 
tain it.  This  we  consider  indispensable ;  and  asthe  jnry  were  not  BO  instmcied,  but,  on 
the  contrary,  were  ioatrncted  that  no  demand,  nnder  the  drcnmstancea  stated,  was  ne- 
eessaty,  the  defendant  is  entitled  to  anew  trial,  notwithstanding  the  Sndingof  the  jury 
that  the  notary  had  naed  due  diligence  in  this  respect."  In  Galpin  u.  Hard,  3  McCord, 
394,  the  maker  had  removed,  and  It  did  not  appear  whcie  he  had  gone.  Jekiaan,  J.  aaid  : 
"  I  take  it,  il  is  a  aellled  nile,  that  when  the  maker  of  a  promiasory  note  has  removed  from 
Ihe  pbice  where  the  note  tvpreaenla  him  to  reside,  and,  for  the  aame  reason,  where  ho  did 
reside  at  the  time  the  note  was  made,  the  holder  ia  boand  to  use  every  reaaotkahle  en- 
deavor to  find  oat  where  he  has  removed,  and  if  he  succeed,  present  it  for  paymenL" 
But  in  Gist  v.  Lybnmd,  3  Ohio,  307,  the  court  say :  "  Whether  a  demand  ahoald  be 
made  at  any  other  place  ia  not  made  a  point,  or  adjudicated  upon,  in  that  case  (M'Om- 
dcr  V.  Bank  of  Washington,  9  Wheat.  398).  But  it  seems  to  ns  a  clear  consequence 
of  the  decision,  that  inch  demand  i»  nitnecessarj.  The  fact  of  removal  commits  the 
indoraer,  and  dispenses  with  all  demand,  aniesa  a  partknlar  place  be  iq>pointad  for  the 
payment  of  the  note  iu  the  note  itself  It  is  not  ctearfrom  Ihe  case  itself  bat  that  the 
maker  had  abaconded.  Jf  so,  a  different  rule  might  apply.  The  declaration  averred 
that  diligent  search  had  been  made  tat  the  maker,  bat  he  could  not  be  found ;  also, 
that  he  had  secretly  abaconded.  So,  in  Reid  v,  Morrison,  S  Watts  &  S  aol,  Ser^mnl, 
T.  said  '  "  It  was  therefore  impossible  lo  make  a  presentment  to  the  maker  in  Ireland, 
and  it  would  seem  the  holder  was  not  bound  to  aearch  for  him  in  a  foreign  country  ;  hnt 
bis  removal  dispensed  with  any  further  elfort,  and  made  the  indoner,  iptojadii,  liable 
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that  thv)  holder  should  endeavor  to  find  this  last  place  of  business 
or  of  abode,  and  present  the  note  tliere.  Our  reason  for  this  is, 
that  it  is  no  unfair  or  unreasonable  presumption  that  the  maker 
left,  at  his  place  of  business  within  the  State,  means  and  arrange- 
ments for  attending  to  the  business  which  he  began  there  and 
left  unfinished  there.  The  different  States  of  this  country  are 
ooa.sidered  as  foreign  to  each  other  in  this  respect.(Ar) 

An  opinion  seems  to  liave  been  intimated  that  the  contiguity 
of  the  old  and  new  places  of  residence  would  have  some  effect 
ou  the  question  of  excuse,  as  relating  to  this  point ;  thus,  if  the 
maker  acquires  a  new  domicil  in  a  town  adjoining  his  former 
place  of  residence,  but  in  a  different  State,  that  tlie  rule  respect- 
ing due  diligence  would  require  a  demand  at  the  latter,  place. {/) 
But  this  view  cannot  be  sustained,  we  think,  without  producing 
confusiou  and  obscurity  in  the  law,  where  precision  ajid  certainty 
are  of  more  importance  than  abstract  ju8tice.(m)      When  the 

widioiit  it"  In  tliii  cue  the  maker  had  absconded.  In  Gille«pl«  e,  Hannahan,  t  Mc- 
Conl,  503,  diligent  iaqaiij  yna  mode  for  the  maker,  and  it  was  aicerlained  tbat  li&  had 
no  place  of  residence  in  the  citj  in  whieti  he  made  the  note.  The  judge,  a[  Nisi  Prina, 
held  this  to  be  innafficicnt ;  bat  hia  ruling  iras  reverted.  The  point  now  under  consid* 
eration  does  not  aeera  to  have  been  dwelt  npon.  In  Dennie  d,  Walker,  T  N.  H.  199, 
the  mlo  Is  stated  bj  E^on,  J,  as  foltowi :  "  A  removal  wiihont  the  bonnds  of  the 
govemnieut,  after  the  making  of  a  note  and  before  it  becomes  due,  and  where  no  place 
of  payment  of  the  note  ia  sperified,  fenders  a  demand  upon  the  maker  unnecessary ;  but 
this  1b  an  exception  to  the  general  rule,  and  must  be  construed  strietly.  Anything  Icsa 
than  an  actual  change  of  residence,  by  removal  without  the  State,  would  leave  the  rule 
too  ancertain.  In  case  of  mere  absence  from  one's  place  of  residence,  it  is  immaterial 
whether  it  is  for  a  longer  or  a  shorter  period.  If  the  maker  has  a  known  domicil  or 
place  of  buaincBS  within  the  State,  a  demand  of  payment  at  such  place  is  essential  in 
order  to  charge  the  indorficr.'* 

(k)  Gillespie  p.  ilannahan,  4  MeCord,  503.    Bee  the  cases  cilcdfu;>ra,p,  451,  uotej 

[l)    WiUe,  J.,  Wheeler  d.  Field,  6  Met.  990. 

(m)  In  Gillespie  v  Hannahan,  4  McCord,  903,  Johnton,  J.  said,  in  sabstance :  In  the 
ease  of  WIdfrery  r.  Munroe,  6  Mass.  449,  the  court  say,  that  if,  on  the  day  when  the  note 
became  due,  the  maker  being  then  Out  of  the  country,  the  plnintiff  was  exeiued  fVom 
demanding  payment  of  him,  and  it  might  seem  unreasonable  that,  when  he  had  only 
renooved  across  an  imaginary  line  separating  twa  countries,  that  it  should  be  dispensed 
with.  Bat  it  is  equally  unreasonable  that  the  holder  should  be  compelled  to  follow 
him  to  St.  Petersburg,  The  necessity  of  a  certain  rule  leaves  no  nllemntive  but  the 
adoption  of  one  or  the  other  of  these  extremes.  There  can  be  no  compromise  between 
them  lba[  will  not  work  iiijaitice.  So  in  M'Gmdef  v.  Bank  of  Washington,  9  Wheat. 
998,  where  the  new  place  of  residence  was  hut  nine  miles  from  the  old  one;  and 
jet  it  was  held  that  the  holder  was  not  obliged  to  present  the  note  at  the  latter 
place.  Joiiimt,  J.  said:  "We  think  that  reason  and  convenience  are  in  favor  of 
sustaining  the  doctrine  that  sach  a  removal  is  an  excuse  from  an  nclnal  demand. 
Precision  and  certainqr  are  often  of  not*  importance  to  the  rules  of  law  than  tbair 
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remoral  is  Eimplj  to  another  place  within  the  same  jurisdtctioiL, 
due  diligence  must  be  used  to  find  the  maker  at  the  place  w 
which  he  hae  removed.(n) 

We  have  already  alluded  to  the  circumstance  of  the  note  being 
dated  at  a  particular  place,  and  the  presumption  to  be  drawn 
therefrom.  We  Ehould  add,  that  neither  this  fact  nor  any  other 
excuses  the  want  of  due  diligence ;  it  only  raises  the  question, 
What  is  in  that  case  due  diligence  ?  And  we  incline  to  think  the  . 
answer  should  be,  that  this  date  does  not  excuse  a  holder  from 
demanding  payment  of  the  maker  elsewhere,  if  within  the  State, 
and  the  holder  knows,  or  ought  to  know,  where  he  is ;  but  that 
a  holder  is  not  bound  to  make  more  inquiry  than  within  that 
town,  unless  there  be  something  which  tells  bim  tliat  by  going 
elsewhere  within  the  State  he  will  Rud  him. 

Where  the  maker,  at  tlie  time  of  signing  the  note,  lives  in 
another  State  from  the  one  in  which  the  note  is  dated  and  deliv- 
ered, and  in  which  the  holder  lives,  a  different  question  is  pre- 
sented. Where  the  party  who  receives  a  note  under  such  cir- 
cumstances knows,  when  he  takes  it,  where  the  maker  lives,  and 

Kbatractjos^ce.  Od  this  point  there  it  DO  other  rule,  that  can  be  laid  doiro,  which  will 
not  leave  loo  mnch  IsUtade  aa  to  place  and  diitaoce.  Beaidea  whici),  It  fa  coDiialcnl 
with  anali^y  to  other  caiea,  Ih&t  the  iDdorser  «hoiild  «tAa<t  commitud,  in  this  respect^ 
b;  the  condud:  of  the  maker.  For  hia  abacondiiig,  or  removal  oat  of  the  kingdom, 
the  indoraer  18  held  in  England  to  stand  committed  ;  and  althaagh  irom  the  contiguity 
and,  in  some  initaDces,  reduced  siie  of  the  Statei,  and  their  union  under  the  general  gov. 
emnient,  the  analogy  ia  not  perfect,  yet  It  n  obviam  that  a  rcmaval  from  the  ■ea.board 
to  the  frontier  States,  or  dice  etna,  would  be  attended  with  all  the  hardships  to  a  holder, 
eapecUdly  one  of  Ihe  same  Stale  with  the  maker,  that  could  teanlt  from  croGalng  ihe 
British  ChanQel." 

(n)  Anderson  a.  Drake,  14  Johoa.  114,  where  the  maker  had  removed  fhim  New 
York  to  Kingston,  both  places  being  in  the  Stale  of  New  York,  Thompion,  C,  J.  said  i  ^ 
"  J  am  inclined  to  think  that  where  a  note  is  not  made  payable  at  any  paniciilar  place,' 
and  the  maker  boa  a  knowD  and  permanent  retidecce  wiihin  the  Stale,  the  holder  ia 
bound  ID  make  a  demand  at  such  residence,  in  order  to  charge  the  indorser.  Whoever 
takes  such  note  is  pi^sumed  to  hare  made  inqair;  for  the  residence  of  the  maker,  in 
order  to  know  where  to  demand  payment,  and  to  assume  upon  himself  all  the  incon- 
venience of  making  such  demand,  and  the  risk  of  the  maker's  removing  to  any  other 

ilace  before  ihe  nole  blls  doe.  As  the  demnrrer,  therefore,  in  this  esse  odmiu  Ihe  pei^ 
manent  residence  of  the  maker  to  have  been  at  Eingslon  when  the  nole  fell  dne,  and 
that  known  to  the  plaintiff,  he  was  bonnd  to  demand  payment  of  the  note  at  thai 
ylacc ;  and  not  having  done  so,  ihe  indoraer  Is  discharged,"  La.  Ins.  Co.  e.  Sham- 
burgh,  14  Mart.  La.  S11,  where  the  maker  had  removed  from  New  Orleans  to  Ploqoe- 
mine;  Betlievra  v.  Bird,   16  id.   1S6.    See  OlUespie  e.  Haanahao,  4  HcCord,  GOS; 

Wilde,  J.,  Wheeler  c.  Field,  S  Met.  290 ;  Sergtaat,  J.,  Oeid  u.  Mortison,  9  Watt*  * 
B  401. 
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lias  sufficient  time  before  the  maturity  of  the  note  within  which 
to  c&usa  a  proper  demand  to  be  made  upon  the  maker,  it 
would  seem  to  follow  that  he  should  be  considered  as  taking 
the  risk  of  a  proper  presentment  in  the  State  where  the  prom- 
isor resides.  We  think  also  that  it  follows  from  the  general  priu- 
ciples  relating  to  the  contract  of  indorsement,  that  due  diligence 
would  require  a  demand  at  the  place  in  which  the  maker  lire8.{o) 


(o)  Taylor  b.  Sa/der,  3  Denio,  149.  Tbe  focti  of  the  can  were,  Ehat  the  promuor, 
K  mident  of  Florida,  made  and  dated  the  note  in  Tray,  N.  Y.  The  holder  knew  (hii 
Uct  u  earlj  as  a  month  or  two  before  the  note  nuUnred.  The  indoner  also  haew  it  at 
the  time  of  indorsement,  bnl  no  stresi  is  laid  apon  thia  drcamiunce.  The  demand 
WM  made  on  the  indurser  M  Tro;,  aad  it  wai  held  insnfflcieat.  BeartUfy,  J.,  in  a  rerj 
able  aad  elaborate  decjiion,  after  italing  that  the  fact  thai  the  note  was  dated  at  Troj 
did  not  m&ke  it  pajrable  there;  and  reriewing  the  cases  and  law  on  the  inhjeci  of 
excuse,  sajing  that  the  exciuea  were  exceptions  to  the  general  role,  which  must  be 
eonatmed  icrictlj'.  condnaed  :  "  We  are,  then,  to  inqnire  whether  these  exceptiODS  are 
to  be  maltiplied,  and  extended  lo  a  cue  where  no  chnnge  in  tbe  condiUon  of  either 
party  has  taken  place,  when  the  maker,  when  the  note  was  made  and  indorsed,  bad  a 
known  residence  in  anotlier  Stale,  and  which  had  remained  aachanged  at  the  matnriif 
of  the  note.  It  is  palpablo  that  this  exceptinn,  if  made,  mnsc  be  placed  on  some  new 
principle ;  it  cannot  be  allowed  on  the  ground  which  upholds  the  odiera.  The  facts  in 
thia  case  are  anchanged,  and  as  the  reason  for  making  an  exception  does  not  exis^ 
tbe  excfpljon  itself  ahoald  not  be  allowed.  Unless,  therefore,  the  general  position  ii 
tme,  that  one  who  indorses  (br  a  mtker  who  Utss  in  anolber  State  maj  be  held  liable 
without  an;  demand  being  made  on  the  maker,  I  think  the  defendant  was  not  liable  in 
the  case  at  bar.  And  if  any  «ach  general  rule  of  law  as  I  have  stated  exists,  it  cer 
talnty  maj  be  shown  ;  bat  that  it  has  no  existence  is,  as  I  believe,  not  only  according  ts 
the  uniTersal  nnderalanding  amongst  commercial  men.  bat  also  according  to  the  scitled 
coarse  of  business  in  the  commercial  world.  Tbe  indoraement  of  i  note  is  an  order  to 
the  maker  to  pay  the  amount  to  the  Indorsee  or  bolder,  aa  is  specified  and  agreed  in 
the  note,  and  an  engagement  by  the  indoiser,  that  if  the  note  is  dniy  demanded  of  the 
maker,  and  not  pud,  or  if  it  shall  be  fbund  impracticable  to  make  a  demand,  the  in- 
dorier  will  himself,  on  receiring  doe  notice,  pay  the  amoont  to  the  indonee  or  holder. 
Mow,  where  such  an  order  is  drawn  upon  a  maker  who  resides  in  another  Stale,  and 
which  is  well  known  to  the  person  in  whose  fitior  die  order  is  dr«wn,  upon  what  prin- 
ciple can  it  he  said  that  a  demand  of  the  maker  is  unnecessary  1  The  indonee  toI' 
nntarily  consents  to  take  snch  an  order,  and  -why  should  he  not  perfbnn  the  condition 
on  which  the  nltimate  liability  of  the  indorser  depends  T  I  confess  I  see  no  reason 
why  he  should  not  Hera  is  no  mistake,  or  misapprehension  of  fiict,  at  tbe  time  the 
indorsement  is  made.  The  indorsee  knows  where  the  maker  resides,  and  that  it  if  in 
another  State.  He  knows  that,  by  law,  anteas  the  interrention  of  a  Slate  line  makes  a 
difference,  the  maker  must  be  sought  whei«  he  resides,  and  the  demand  must  be  made 
there.  When  the  time  for  payment  arrives,  the  maker  is  still  at  his  {oTitKx  residence  ;- 
the  fitcts  of  the  case  are  precisely  as  they  were  when  die  order  was  drawn  Wiiy,  in 
■udi  case,  should  the  Stale  line  make  a  diScrence  in  the  construction  and  lef^al  nffM 
of  this  contract  of  the  indorser  t  It  was  fairly  entered  into  between  the  parties  ;  let  il 
then  be  foirly  ohaerred  and  performed  by  them.  I  can  well  understand  why  such  wi 
order,  made  by  an  indorser  tipon  the  maker  of  a  note,  Iteantiding  vUhin  liU  Statt,  but 


jvGooi^lc 


CH.  XI.]      EXCUSES   FOB   ABSENCE   OF  DEMAND   OF  PAYHEtn'.  45f 

But  it  will  be  eeeu  from  the  aatborities  cited  in  the  note,  that 
this  view  is  not  uniTersaUy  adopted.(p) 
The  same  doctrine  has  been  held  where  the  promiBor  lived  in 


wbo  remoTM  into  uiother  Stala  bofbre  the  note  falli  doe,  shoald  receive  a  dilleieat 
MwMrnetion,  and  UiU  ll  mwld  b«  oarvuonable  to  require  the  holder  lo  follow  the 
maker  to  hii  new  residence,  in  oider  to  demand  pajmeDt.  Here  a  new  and  unlooked- 
Ibr  et«at  hu  occurred,  which,  like  the  abicoading  <^t,  maker,  or  an  inahilii;  to  dii- 
oorer  hia  residence,  may  yeij  reasonably  be  held  to  excaae  a  dernand.  In  theae 
TMpectf,  tba  indorMr  aboald  be  held  to  »land  eommiued  by  ibe  act  of  the  maker.  Bai 
where  the  beta  in  referenee  to  which  the  partiei  contracted  wera  fnltj  known  to  them, 
and  ATS  in  no  respect  chan^d,  I  am  noable  to  discoTer  any  priaciple  whieh  will  excuse 
the  maker  firom  makinft  a  demand,  or  naing  proper  diligence  to  make  a  demand,  a*  in 
ordinary  cases.  The  intervention  of  a  State  line  has,  in  my  opinion,  no  possible  bearing 
on  tbii  qneation."  Bank  of  Urlenns  e.  Wbitlemore,  Snperior  Ct.  Mass.,  90  Law  Bep. 
839,  where  the  note  wu  mode  and  dated  at  Boston,  and  the  maker  resided  in  Mewbem. 
N.  C.    This  case  was  aCBrmed  in  the  Supremo  Conrt,  IS  Gray,  Bnrrowi  e.  Han 

negan,  1  McLean,  309  In  [hit  case,  (he  maker  lived  in  Newport,  Indiana,  and  the  oota 
was  made  and  dnled  at  Cincinnati.  A  demand  at  the  latter  place  was  bold  iaeafflcieat 
It  will  be  obscrred  that  nolbing  is  here  said  aboal  the  knowledge  of  the  maker's  residence 
by  the  holder.  In  Smith  n.  Philbrivk,  13  Gray,  the  maker,  two  yean  before  the  note, 
which  was  payable  at  three  months,  was  made,  removed  from  Boiton,  where  he  had 
lived  and  transacted  baiincsa,  to  Fort  Laracca,  Texas,  vrhere  he  resided  and  conducted 
bis  baaineu  when  the  note  matared.  The  ootc  was  made  and  dated  at  Boston,  heiween 
which  place  and  Port  Lavacca  the  mail  pasaed  in  twelve  days.  The  notary  certiQed 
that  be  went  with  the  note  to  the  maker's  place  of  bosineas  in  Boston,  and  finding  no 
one  there  to  pay  the  note,  proteiled  the  same.  Held,  that  a  peraonnl  demand  at  Port 
LanKC*  was  not  necessary,  unless  the  holder  proved  afBrmatively  that  the  holder  of 
tlM  note,  at  the  time  it  became  doe,  knew  of  the  maker's  residence  ;  that  all  that  was 
required  was  the  exercise  of  duo  diligence  to  make  a  demand  in  Boston,  and  that  such 
]iad  been  nsed  inthis  case.     Sed  quart.     See  tn/rn,  p.  4S9,  note  c. 

.  {pi  In  Story  oo  Piom.  Notes,  t  33G,  it  is  laid :  "  It  seems  also  that,  if  the  makei 
of  a  promissory  mite  resides  and  has  his  domicil  in  one  State,  and  aciuaily  date*, 
and  makes,  and  delirers  a  promissory  note  in  another  Stale,  it  will  he  suAlcient  for  the 
holder  to  demand  payment  thereof  at  the  place  where  it  is  dated,  if  the  maker  cannot 
punonall;,  upon  reasooable  inqniries,  be  foand  irithin  the  State,  and  has  no  known 
place  of  buiinesB  then,"  The  anihoriiy  which  the  levned  author  dies  is  Hepburn  t 
Toledano,  lO  Hart.  Ia  643.  It  is  not  clear  from  the  case  whether  the  maker  lived  in 
a  diff^nt  State  from  the  one  in  which  the  holder  leaided,  or  removed  after  making  the 
note.  Hordoet  it  appear  that  the  indorsee  knew  when  the  maker  lived.  Porter,  J. 
•aid :  "  The  statement  of  Act*  shows  that  tbo  note  wai  dated  in  New  Orleans,  bat  not 
made  payable  there,  and  that  the  drawer  resided  in  Kentucky  at  the  lime  of  the  pro- 
test, and  does  so  itow.  Tiie  only  question  which  this  case  presenta  is,  whether  the 
holder  of  the  note  was  obliged  to  gu  out  of  the  Stata  to  demand  payment  There 
is  some  diScnIty  as  to  the  place  where  demand  is  to  be  made,  when  the  maker  of 
a  noca  or  acceptor  of  a  bill  has  been  a  resident  of  the  State,  and  before  the  time  of 
payment  bas  changed  his  domicil ;  but  if  he  lives  in  another  country,  the  indorsees 
cannot  be  presumed  to  know  his  residenco,  and  all  that  the  law  requires  of  the  holder 
is  due  diligence  at  that  place  where  the  note  is  drawn."  It  will  be  seen  that  tbo  learned 
judge  dies,  m  an  anthoritj.  tba  case  of  Andetaon  v.  Drak^  14  John*.  114,  sapra,  p 
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a  different  coiuitr7  from  that  iu  which  the  holder  resided  at  the 
time  the  note  was  indorsed  to  liim.((7) 

It  seems  now  to  be  well  settled  that  mere  distance  is  no  excuse 
for  Don-preseutmeiit,{r)  althougii  tliere  are  opinions  to  he  found 
iu  some  of  the  earlier  reports  to  the  effect  that  the  holder  may 
wait,  on  the  day  the  note  falls  due,  for  the  maker  to  come  and 
pay ;  and  if  the  note  is  dishonored,  that  a  reasonable  time  will 
be  giyen  within  which  to  cause  a  proper  demand  to  be  made.(5) 

But  distance  may  hare  some  effect  iu  another  point  of  view. 
Thus,  where  an  iudorser  transfers  a  note  to  the  holder  so  soon 
l>efore  maturity  that  the  former  must  know  the  impossibility  of 
tlie  demand  being  made  at  the  very  day  the  note  falls  due,  we 
think  that  tliis  iudorser,  witli  reference  to  his  immediate  indorsee, 
would  be  considered  as  liaviug  waived  liis  strict  right  to  require 
a  demand  at  maturity.{()     But  tiiis  cannot  apply  to  tlie  prior 

453,  nole  R,  whkh  is  a,  caso  or  removal  to  another  conotry.  Id  H'Onider  v.  Bank  of 
Washington,  9  Wheat.  S93,  JaAimm,  J.  said :  "  Id  case  of  original  resideace  in  a  State 
difterunl  from  thut  of  the  tiiiloraer  at  the  time  of  taking  the  paper,  ibore  can  be  no 
doatit."  He  then  goes  on  to  state,  that  the  queslion  of  n:niOTal  to  anotiier  Stale 
prior  10  maturity  is  a  difficult  one,  and  to  deeide  that  a  demand  at  the  latter  ploca 
ia  nnnecessary.    It  is  not  eas;  (o  see  which  view  the  judge  adopted. 

(q)  Spies  K.  Gilmotc,  I  Comst.  321,  1  Barb.  ISg,  where  thisi*  considered  as  a  )^ti- 
niBle  conclusion  from  the  doctrine  laid  doirn  in  Taj'lor  s.  Snyder.  3  Denio,  145,  fu;>ni, 
p.  4M,  note  o,  Gardiner,  J,  dissentiag.  on  the  ground  that  "  Expediency  and  public  con- 
venience require  that  the  necessity  of  a  personal  demand  should  be  conSoed  to  nttt 
where  the  maker  resides  within  the  Sutcs  or  Territories  of  the  Union.  It  is  difficult  to 
prescribe  any  other  rule  which  will  not  leave  too  mach  latitude  a*  to  place  and  dis- 
tance, and  of  conne  be  Suclnating  where  it  sliouid  be  certain.  Instances  will  readily 
occur  10  every  one  iu  which  making  a  demand  in  a  foreign  country  wodIiI  be  attended 
with  little  inconvBDienco.  and  Others  in  which  it  would  be  impiacricable.  Between 
these  extremes  there  is  a  wide  interval  which  would  be  opened  to  litigalion,  which  sound 
policy  requires  to  be  closed." 

(r)  Johnion,  J.,  M'Gnider  v.  Bank  of  Washington,  9  Wheat.  598,  601,  note ;  Bank  of 
Orleans  d.  Whittemote,  n^mi,  p.  455,  note  d.  See  also  the  cases  cited  n^nu,  pp.  450-459. 

(I)  Haddock  u.  Murray,  1  N.  H.  140.  See  Fireman  v.  Boynton,  7  Moss.  4S3 ;  Par- 
far,  C.  J.,  Barker  v.  Parker,  6  Pick.  80. 

(()  Abbott,  J.,  Bank  of  Orieans  d.  Whictemore,  SO  Law  Itep.  333 ;  Story  on  Prom. 
Notes,  t  265  But  in  Chitty  on  Bills,  loth  Lond.  ed.,  p.  E6S,  it  is  said;  "Therircum- 
stonceof  the  holder  having  received  a  bill  very  near  the  time  of  its  becoming  due,  ia  no 
excuse  for  neglect  to  present  it  for  payment  at  maturity  ;  for  he  might  renounce  it  if  ba 
did  not  choose  to  undertake  that  duty,  and  send  the  bill  bock  to  the  party  from  whom 
he  received  it ;  but  if  he  keep  it,  he  if  bound  to  use  reasonable  diligence  in  preeentin|t 
it."  We  think  that  this  should  be  qualified  according  to  the  statement  in  the  text  It 
will  be  observed,  that  in  the  case  put  the  indorser  himself  has  lost  his  remedy  at^inst 
any  prior  indorser,  unless  under  similar  circumstances  ;  and  the  eflect  of  •he  indone- 
ment  would  probably  be  the  same  as  if  the  note  were  indorsed  after  maturity 
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iadorsers,  who  traneferred  the  note  long  enough  hefore  it  fell  due 
to  have  a  proper  preseatment  made.(u)  The  same  questlou  would 
occur  where  a  joint  note  is  indorsed,  the  indoreer  knowing  that 
the  makers  lived  so  far  apart  that  a  demand  on  both  could  net  be 
made  on  the  same  day.  Here  also  we  think  that  if  the  holder 
presents  the  note  to  one  when  it  falls  due,  and  to  tlie  others  as 
soon  as  he  reasonably  can,  he  has  done  all  that  due  diligence  can 
require,  and  would  not  lose  his  claim  on  the  )ndorser.(v) 

What  will  constitute  due  diligence  to  find  the  maker  cannot 
be  prescribed  by  any  fixed  rule  to  which  all  circumstances  must 
bend,  as  each  case  depends  necessarily,  in  a  great  degree,  upon 
its  own  peculiar  facts.  It  has  been  held,  that  if  the  holder  goes 
with  a  bill  within  reasonable  hours  to  the  house  to  which  it  is  di- 
rected, and  finds  the  door  closed,  he  is  entitled  to  protest  it  with- 
out any  further  inquiries  for  the  drawer  or  acceptor ;  (w)  and 
the  same  seems  to  have  been  held  with  reference  to  the  maker  of 
a  note  in  which  no  place  of  payment  is  specified. (x)  But  we  tliink 
that  some  inquiry  sliould  still  be  made  for  the  payor ;  or  at  least 
that  this  is  the  safer  as  well  as  the  better  way.(yj 


(u)  Btorj  on  Prom.  NoM,  f  269. 

(p)  Abbal,  J.,  Bank  of  Orleana  v.  Whitumore,  90  Lav  Bep.  899. 

(w)  Hino  n.  AUalf,  4  B.  &  Ad.  691.  Bat  in  tbii  caM,  u  reported  1  Ner.  &  H.  438, 
it  would  seem  that  some  inquiry  wu  made  for  ths  acceptor.  See  Baxton  d.  Jones,  1 
Man.  &  G.  8S,  1  Scott,  N.  1(,  19.    In  Ogden  v.  Cowley,  9  Johns.  974,  some  inquiry 

(z)  Shed  IT,  Brett,  I  Pick.  413.  In  thig  case  the  notary  tesliBed  that  he  made  dili- 
gent (eari-h  for  the  proiDiBon,  but  could  out  Bnd  either  of  them.  Parher,  C.  J.  said : 
"  And  the  question  U,  whether  going  to  their  place  of  basineu,  finding  it  shut,  no  p«r- 
mn  being  left  there  lo  answer  any  iaqairies,  is  due  dilif^ence.  We  pat  or.t  of  the  case 
llio  decUtaiion  of  the  witness,  that  he  m&de  diligent  inqairy,  becsuse  it  does  not  appear 
where  or  of  whom  he  inquired  ;  and  as  the  promisors  both  lived  in  Boston,  if  inquiry 
was  necessary,  it  would  bardly  seem  that  enough  was  made.  It  seems,  however,  by 
the  authorities,  that  what  was  done  was  safflcient,  provided  the  witness  went  to  the 
place  of  business  of  the  maken,  in  basioess  hours,  which  it  not  sUI«d  in  his  testimony. 
And  if,  upon  further  application  to  the  notary,  be  is  not  able  to  state  this  fact,  a  new 
trial  mny  be  bad,  or  the  plaintiS'  ought  to  Iwcoma  aonanit.  But  sapposing  this  to  b« 
with  the  plaintiff,  he  is  entitled  lo  recover."  If  the  holder  had  done  ali  that  due  dili- 
gence required,  than  the  fact  that  the  makers  had  removed  would  seem  to  be  immats- 
rial.  But  the  law  is,  that  where  tbe  maker  has  removed  Co  another  place  in  the  tsjoe 
State,  a  demand  al  the  last  place,  or  inquiries  to  find  it.  ate  indispensable.  It  is  difS- 
enlt  to  reconcile  this  case  with  the  general  mles  of  law  concerning  demand,  and  we 
.lonbt  the  decision. 

(y)  In  Collins  f.  Butler,  9  Stra.  lOST,  one  of  the  questions  wu,  whether  the  plain- 
tiff had  shown  auffliient  by  proving  that  the  maker  shut  sp  (he  honae  and  went  away 
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The  case  may,  perhaps,  be  differeut  where  a  note  or  bill  is  pay- 
able at  a  particular  place,  and  the  party  Bought  to  be  charged  haa 
a  right  to  require  a  demaad  at  the  plac«,(«)  because  a  deoiaDd 
auywhure  else  would  be  unavailing,  and  one  at  a  place  with 
closed  doors  might  be  considered  as  only  a  useless  ceremony. 

It  has  been  sometimes  said,  that  using  due  diligence  to  find  the 
maker  at  tiie  place  where  a  note  is  dated  will  satisfy  the  require- 
ments of  the  law  upon  the  subject  of  demand ;  (a)  but  if  this 
were  a  umrersal  rule,  it  would,  ia  effect,  make  a  note  payable  at 
a  city  or  town  merely  because  dated  there,  which  is  contrary  to 
the  weight  of  authority,(A)  and  we  prefer  the  view  we  have  al- 
ready given. 

K  month  before  the  oote  m&tBred.  "  And  in  thia  partimlar  ca*e  Let,  C.  J.  held  thu 
the  plaintiff  had  not  gone  far  enoagh,  bat  oogbt  to  ^ow  that  be  bad  inquired  after  the 
drnwer,  or  attempted  to  find  bim  out."  If  the  mere  fact  that  the  houM  ii  abut  np  ia 
sufficient,  there  wonid  seem  to  be  no  oeceMit;  for  the  holder  to  go  th«re  at  all  \  and 
unleu  UuB  a  oecessarj,  the  case  jnic  cited  is  in  oonflict  with  Shed  d.  Brett,  I  Pick.  401, 
n^ni,  p,457,  note  z.  In  ElLia  d.  Commercial  Bank,  7  How.  Miss.  394,303,  C?ayloR,  J. 
said  :  "  !□  nearly  all  the  caaes  wbicli  we  have  been  able  to  liiid  on  this  point,  after  ■ 
Terj  diligent  eearch,  the  evidence  shows  that  inqnii7  was  made  in  the  neighborhood 
for  the  maker,  or  acceptor,  when  he  was  not  [band  at  hU  dwelling  or  place  of  boainesi, 
and  thns  an  eicoso  for  want  of  ponocal  demand  is  furnished."  The  court,  boweier, 
t«fralncd  from  deciding  the  point,  because  it  wan  not  aeceBssry  to  the  case. 

(i)  In  Howe  c  Bowes,  le  East,  Ila,  the  declaration  aferrcd  that  the  defendant,  a 
maker  of  a  note  payable  at  Iha  Workington  Bank,  becftme  insolreni,  and  wholly  de- 
clined and  refused  to  pay  at  that  place.  The  evidence  was,  that  the  Workington  Bank 
was  closed,  and  no  pa;nnent  had  been  made  there  for  some  lime  belbre  lIn  suit-  The 
plaintiff  obtained  a  rerdict,  and  the  oonrt  refused  to  grant  a  new  triaL  Lord  EUmbtir' 
engk,  C.  J.  said  :  "  As  it  is  not  disputed  that  the  banking-hoose  was  shut  np,  and  that 
any  demand  of  pajment  wiiich  could  hare  been  made  there  would  bave  been  wholly 
iaaadible,  that  is  subsMOtiolly  a  refiual  to  pay  their  notes  to  uU  the  world."  This 
judgment  waa  reversed  in  the  Exchequer  Chamber,  fi  Taunt.  SO,  on  the  groimd  that 
the  allegation  itself  was  insufficient. 

(a)  Bag,  J.,  Hoodie  e.  Morntll,  3  Const.  R.  367,  said :  "  Charleston,  being  ^e 
place  where  the  note  was  drawn  and  indorsed,  shall  bo  presumed  to  be  the  residence 
of  both  for  every  maivantile  pnipoae,  and  the  ou  of  due  diligence  to  find  out  either  of 
them  there  will  answer  the  demands  of  the  law  npon  this  subject.  It  would  be  a  mon- 
nmis  inooDTenience  and  embanassmeut  to  commercB,  if  the  holder  of  n  bill  or  note 
was  obliged  to  travel  all  over  the  world  to  find  out  the  maker  or  indorser,  in  order  to 
giro  him  notice  cf  tbe  non-payment  I  take  it,  therefore,  to  be  a  well-establisbed  rule 
of  mercanlile  law  at  this  day,  that  the  Die  of  due  diligence,  in  the  place  or  dty  wheiQ 
the  bill  is  drttwn,  to  find  out  either  maker  or  indorser,  is  all  that  is  requisite."  In  tba 
case  itself,  however,  a  demand  was  made  at  the  house  of  the  maker,  on  his  wife,  who 
infbrmcd  tbe  notary  that  tbe  former  waa  out  of  town  ^  and  this  waa  held  sufficient. 
Bee  Hepbani  d.  Toledano,  10  MarL  La.  643. 

(b)  Supra,  p.  441,  note  x.  See  also  ibe  teinarfci  of  Jclmtoa,  J.,  dted  tufra,  p.  4St, 
note  ji  of  lipmpmti,  C  J.,  p.  4»3,  note  a. 
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It  may  be  said  that  a  person  wlio  takes  a  note  is  under  Bom^ 
obligation,  at  the  time  lie  receiree  it,  to  kuov  or  to  inquire 
vliere  tlie  maker  lives ;  and  if  so,  and  he  neglects  to  do  this, 
refraining  from  all  inquiry,  he  should  suSer  the  consequence  of 
not  beuig  able  to  make  a  regular  demand.  It  must  certainly  be 
true  that  the  holder  cannot  alter  the  terms  or  the  esaeutiol  priti' 
ciples  of  the  contract  of  indorsement,  and  tliey  would  require  of 
him  at  least  as  much  as  ordinary  foresight  and  prudence  would 
seem  to  require.(c)  It  has  been  lield  that  due  diligence  makes 
necessary  an  hiquiry  of  tlie  iiidorsers  or  otlier  parties  to  tiie  note 
for  the  place  where  the  maker  may  be  found,  and  because  such 
inquiry  was  not  made,  the  indorsers  were  dischai^ed.((j)    The 


(e)  We  hkTc  already  at&ted  oar  opinion  to  be,  that  when  tba  holder  knows  when  ha 
takea  the  note  that  the  mater  lives  in  another  jurisdiction,  and  thera  U  snffidenc  dmo 
before  maturity  to  make  a  demand  on  i)ie  mijter,  such  a  demand  ii  iiec«s«ar7.  The 
same  rule  iboold  applf .  we  think,  even  if  there  be  no  knowledge  of  soch  reudcncei 
provided  ihero  were  snfficisnt  time  given  10  make  the  inquiriea,  and  afUrward*  a  d» 
mend.  For  tiiis  reason  vre  sboold  doobt  the  anthoritj  of  Smith  v.  Philbiick,  nipm, 
p.  4SS,  note  e. 

id)  In  Poner  r.  Judaon,  I  Gray,  l?9,  the  certificate  recited  that  the  notary  went "  to 
Tariouii  places,  making  diligent  inqairy  of  direra  penons  for  the  promisor,  but  could  not 
And  him,  nor  any  one  knowing  faim,  nor  any  oT>e  with  funds  for  the  payment  of  the  ootb" 
When  the  note  became  dne,  the  malier  was  living  in  the  same  city  with  the  indotser;  bat 
prior  to  giving  the  note  ha  had  teaided  elsewhere.  S/aie,  C.  J.  aaJd  :  "  The  pnnumptioD 
is  strong,  not  to  say  violent,  that  his  home  and  place  of  business  were  known  to  tlia 

indorvers,  the  lost  of  whom  indoned  the  note  to  the  plaintiffs,  for  value From 

ihii  stalamcnt,  it  appears  that  the  notary  knew  the  placea  of  basiness  of  the  indoraers, 
bnt  it  does  not  appear  that  he  inquired  of  them,  and  tlie  probahililj  is  that  he  did  not, 
becaoss  if  he  had,  the  preiQmption  is  that  he  would  hare  found  the  pnimisor,"  I* 
Wheeler  v.  Field,  6  Met,  S9D,  the  notary  look  the  note  to  the  offlce  of  the  third  in 
dorxer,  to  inquire  for  the  maker  and  the  other  indoniers,  hut  was  told  that  tlie  third  in- 
doner  was  oat,  and  also  that  a  person  living  near  by  coald  give  the  desired  infbnnatioQ, 
This  peraon,  on  being  asked,  did  not  know  where  the  parties  lived.  The  notary  then 
protested  the  note.  It  was  beld  that  the  third  indor^r  was  discharged.  tVitda,  3.  said : 
"  It  cannot  be  doubted,  that,  if  inquiries  hod  been  made  of  the  payee  or  the  other  in- 
dorsers, the  maker's  place  of  residence  might  have  been  ascertained."  In  Duncan  b. 
M'Catloagh,  4  S.  &  R.  480,  it  was  held  that  an  indorserwas  not  obliged  to  tell  the  holder 
where  the  malter  was  to  be  found.  In  Packard  v.  Lyon,  9  Doer,  BS,  a  note  had  been 
doposiled  in  a  bank  tor  collection.  The  notary  inquired  f>f  the  bank  where  the  maker 
liTcd,  and  none  of  the  officers  conld  tell  him.  The  directory  was  consnlted,  bnt  the 
name  could  not  b«  found  there.  The  notary  ihen.  made  a  formal  demand  at  the  bank, 
and  on  refusal  to  pay,  protested  the  note.  Held,  that  due  dilijrence  had  not  been  used. 
Sloa>oii.  J.  said  r  "  It  may  be  exceedingly  inconvenient,  at  limes,  to  iind  Iho  place  of 
re«idonce  of  the  maker  of  a  note;  but  that  forms  no  excuse  for  the  want  of  the  Itnowl- 
pdge,  if  it  can  be  obtained.  It  was  gross  can-lessness  in  the  holder  to  send  the  note  to 
the  bank  for  collection,  without  a  memorandtun  indoreed  on  it,  or  accompanying  it,  to 
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reason  giren  is,  that,  from  the  circumstaDces  of  the  case  itself, 
there  was  a  presamptioii  that  tlie  indoreer  knew  where  the  maker 
was,  aud  could  give  the  requisite  information ;  where  this  rea- 
son exists,  there  can  be  doubt  of  the  rule ;  but  we  are  not  pre- 
pared to  say  that  the  law  would  always  presume  this  reason  and 
necessity  from  the  relation  of  the  parties. 

Want  of  presentment  at  maturity  is  excused  by  any  inevitable 
or  unavoidable  accident,  not  attributable  to  the  fault  of  the 
holder ;  for  this  would  bring  it  within  the  rule  which  excuses  a 
demand  whenever  it  is  morally  or  physically  impos^ble.(e) 

Among  the  circumstances  recognized  by  Mr,  Justice  Story  as 
constituting  an  excuse  are  the  following :  The  prevalence  of  a 
malignant  disease  which  suspends  the  ordinary  operations  of  busi- 
ness, and  which  would  make  it  dangerous  to  enter  tlie  infected 
district.(/)  The  presence  of  political  circumstances  amounting 
to  a  virtual  interruption  and  obstruction  of  tlie  ordinary  nego- 
tiations of  trade. (^i")  The  breaking  out  of  war  between  the 
country  of  the  maker  and  that  of  tlie  holder.(A)  The  occupa- 
tion of  the  country  where  the  parties  live,  or  where  tlie  note  is 


•bow  where  tfaa  maker  wai  to  be  roand,  Thi*  was  ■  dot;  wbich  he  ciw«d  bolh  to  the 
bank  and  its  notai; ;  and  he  is  without  excuse  in  throwing  npon  the  tatter  officer  (be 
trouble,  aanojaace,  and  possible  risk  of  finding  oat  a  tacl  for  hia  benebt  with  which 
lio  ia  preBDmcd  to  be  himeelf  acquRinced,  and  with  which  he  on^ht  to  be  acquainted 
In  (acL"  A»  to  the  necessit<r  of  consulting  a  directory,  Bee  Granite  Bank  r.  Ajers, 
16  Pick.  393. 

(e)  Slom,  J.,  Wiadbun  Bsak  d.  Norton,  32  Conn.  213  ;  Lord  EUahomagK.  Palienc« 
V.  Townlej,  3  J.  P.  Smith,  393 ;  Saoagi,  C.  J.,  Schofleld  v.  Bayard,  3  Wend.  486. 

(/)  Story  on  Prom.  Notes,  Sh  2S7,  2S0.  See  infra,  chapter  on  Notice.  In 
New  Tork,  hy  statute,  R.  S.  IS53,  Vol.  II.  p.  ITS,  it  is  ensctcd,  chat,  whenever  the 
hoard  of  health  of  the  city  of  New  York,  or  any  other  competent  anthority,  shall,  bj 
public  notice,  designate  nny  portion  of  that  city  as  the  seat  of  an  infcL-tione  and  con- 
tagious disesae,  and  declare  communication  with  such  district  dangerous,  it  shall  be 
the  duty  of  the  clerk  of  the  city  and  county  to  provide  a  book  in  which  the  oamea, 
firms,  and  places  of  basinets  of  any  inhabitant  of  the  city  shall  be  registered,  if  the 
parties  desire  it.  The  patties  ate  required  to  designate  a  place,  in  the  registry,  outside 
the  infected  district,  but  within  the  county  of  New  Tork,  for  tho  purpose  of  having  a 
demand  of  notes,  drafts,  or  bills  made,  and  to  which  notice  may  be  sent.  Any  demand 
made  at,  or  notice  sent  to,  such  place  is  declared  valid.  In  case  of  neglect  to  make  the 
registry,  the  holder  may  present  the  note,  bill,  or  draft  to  the  city  clerk,  and  on  dis- 
honor, deposit  a  notice  in  the  postofllce  directed  to  the  proper  parties,  if  tbey  live 
within  the  infected  district. 

(H)  Story  on  Prom.  Notes,  SS  !^^>  !>fil.  Patience  v.  Townley,  3  J.  P.  Smith,  113  ; 
Knfh  r.  Weston,  3  Erp.  54.    See  Hopkirk  u.  Page,  8  Brock.  SO. 

{k)  Siorj  on  Prom.  Notes,  \S  3ST>  ^^S- 
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payable,  by  a  public  enemy,  which  Buspends  commerciftl  inters 
cour8e.(t)  Public  and  positive  interdictions  and  prohibitions  of 
the  State  which  obstruct  or  suspend  commerce  and  intercourse,  (j) 
But  it  is  also  said  tliat  a  violent  storm  will  not  excuse  non-pre- 
sentment at  maturity,  though  a  violent  tempest  which  has  so 
broken  up  the  roads  or  obstructed  them  as  to  prevent  passiug 
might  have  this  cfrect.{Ar)  We  should  prefer  to  say,  as  to  all  these 
excuses,  that  no  one  of  them  necessarily  and  always,  by  an  ab- 
solute presumption  of  the  law,  is  sufficient  (unless,  perhaps,  the 
case  of  war  be  excepted),  but  only  raises  &  prima  facie  presump- 
tion, more  or  less  strong  according  to  circumstances,  and  consti 
tuting  an  excuse,  not  in  law,  but  in  fact,  if  it  comes  within  the 
meaning  and  scope  of  the  rule  of  impossibility.  Ordinarily  any 
failure  to  present  a  note  at  the  proper  time,  by  reason  of  the 
negligence  of  an  agent,  would  discharge  an  indoi-ser,(/)  but  where 
the  holder  makes  use  of  the  public  mail  for  the  purpose  of  trans 
mitttng  the  note  to  the  proper  place  in  season  to  have  a  legal  de- 
mand made,  and  without  any  negligence  on  bis  part,  wo  should 
say  that  he  would  not  lose  bis  remedy  on  an  indorser,(7n)   if 

(i]  SM17  on  From.  Notea,  tt  257,  !E3. 

0)   Scor^  OD  Prom.  Notes,  }}  257,  £63. 

It)  Barker  v.  FRrker,  6  Pick.  SO. 

(0  Srorr*.  J.,  Windham  Bank  d.  Norton,  33  Conn.  SIS,  819. 

(m)  Windbam  Bank  f.  Nonon,  23  Conn.  213.  Sttyrra,  J.  said :  "No  faalt  or  inr 
propri^tj  ia  impniablo  Co  tha  ptaintifFs,  bv  reaion  of  their  having  (elected  the  public 
mail  aa  the  mode  of  forwarding  the  drnFl  in  qucition  to  the  bank  in  Philodelpbia, 
nliere  it  waa  pajabie.  It  is  properly  conceded  l)_v  tlio  defendants,  that  snch  mode 
of  transmission  was  in  accordance  with  tlie  Beneml  commerciol  anga  and  law,  in 
the  case  of  paper  of  this  description,  indeed,  it  is  rceommernlcd  in  tbo  books  as 
the  moat  proper  mode  of  iransmiasian,  s.t  being  tbe  least  liazardou!<,  and  therefore 
preferable  to  a  special  or  privote  conveyance.  But  aUliouyh  the  pulilic  mail  was  a 
legal  and  proper  mode  by  wliich  to  fonvord  this  pnpcr,  it  waii  llicir  doty  to  nse  it 
in  sucli  a  manner  that  they  should  not  lie  chargenljlo  wiih  negligence  or  nnrenson- 
ablu  delay.  If,  therefore,  ihcy  put  the  draft  into  the  postmfflco  at  so  Inie  a  period 
that,  by  tlie  ordinary  course  of  the  mail,  it  conld  not,  or  there  was  reasonable  {ground 
to  believe  that  it  would  not.  reach  the  place  of  its  deslination  in  seHEun  for  its  pre- 
■entmcnl.  when  due,  we  have  nd  doubt  that  there  would  be,  on  their  pan,  a  want  of 
reasonable  diligence,  which  would  cxoncnile  the  indorscr.  On  the  iillicr  hand,  to 
throw  the  risk  of  every  possible  accident,  in  that  niwlo  of  forwarding  the  draft,  npon 
the  holder,  where  there  has  been  no  auch  delay,  would  clearly  be  most  incoarenicnl, 
unreasonable,  and  unjust,  as  well  as  contrary  m  the  expectation  and  andcrstaniling 
of  the  indorscr,  who  is  presumed  to  lie  aware  of  the  general  nsago  and  law,  in  re- 
gsrd  to  the  transmission  bj  mail  of  this  kind  of  paper,  and  mast  therefore  be  sup- 
POkcd  to  require  only  reasonable  diligence  in  this  respect  on  the  part  of  tha  holder; 
and  would  indeed  be  inconsistent  with  the  rule  iuelf,  which  saiictioas  its  transmtssion 
39  • 
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through  &ay  accident  or  disorder,  or  the  negligence  or  mis- 
take of  the  poBt-office  clerks,  the  note  does  not  reach  the  des- 
tined place  in  season  to  make  the  demand  on  the  very  day 

In  that  manner.  It  has  been  »ugg««ted  thai  ihe  principle  thonid  be  adopted,  that  when 
the  holder  resorts  to  the  pnblic  mail,  he  ihould  be  ivqaired  to  forward  tho  ptCMOt- 
ment  at  bo  earl;  a  period  thai  if,  bj  an;  accidvnt,  it  should  not  reach  the  pluce  of 
lis  preaenlment  in  ttis  regular  coarse  of  the  mall,  there  should  bo  time  to  rec^l  it. 
and  have  it  preteuted  when  and  where  it  fatlB  duo  ;  or  that,  at  leail,  it  ibonid  be  far- 
warded  in  sea<on  to  ascertain  whether  it  leached  there  b;  tliat  time,  and  to  make  Buch 
a  demand  or  presentment  for  payment  aa  is  required  in  the  case  of  lost  bills.  We 
find  DO  nulhorilf  whatever  for  any  such  rale,  nor  would  it  in  our  opinion  compon 
with  the  principle,  now  well  established,  reqairing  onlj  reauinable  diligence  on  the 
part  of  the  bolder,  or  with  the  policv  which  prcvalli  in  regard  to  nich  commercial  in- 
siramentB.  It  would,  in  the  finl  place,  bo  the  raenna  of  reGlr«ioing  the  transfer  of 
such  paper  within  auch  a  limited  time  as  to  impair,  if  not  to  destroy,  tu  nsefntnesii  and 
Talae,  arising  oat  of  its  negotiable  quality;  and,  in  the  next  place,  it  would  in  many 
casea  be  wholly  impracticuble.  The  CHSualtios  incident  lo  this  mode  of  transmission 
are  most  TariouB  in  their  character,  and  cannot  of  course  be  foreseen  ;  ttnd  they  might, 
in  the  case  of  forwarding  mercantile  paper,  be  anc^h  as  to  render  it  impossible  to  asrer- 
tain  its  miscarriage,  or  to  recall  it  in  season  lo  remedy  the  dlERculty.  In  the  case  of 
the  drafl  now  befoi^  us,  for  example,  if  it  had  been  placed  by  Ihe  plaintiff)!  in  the  post- 
offlce  at  Windham,  where  they  were  located  and  transacted  their  bosiness,  for  trans- 
mlssion  direct  from  ihence  to  Fbiladclphia  on  the  very  day  nhen  they  became  the 
holders  of  it,  which  was  between  three  and  foar  months  before  it  became  due,  and  bj 
an  accident  or  mistake  of  ibe  postmaster  in  the  fanner  place,  similar  to  that  which 
occntred  in  this  case  at  New  York,  it  had  been  mailed  to  one  of  the  most  distatit  parts 
of  our  country,  or  to  a  foreign  country,  wliich  would  not  have  been  more  eingatar  than 
that  it  should  have  bscn  mistakenly  mailed,  as  in  the  present  case,  for  Washington,  it 
might  not  have  been  practicable  for  the  plaintifls  to  learn  tho  accident  or  obviate  its  effect 
before  the  paper  fell  due.  In  short,  such  a  rule  as  that  suggested  would  be  merely 
artificial  in  its  character,  productive  of  ^reat  ineonrenieuce  and  injnstice  in  particular 
eases,  without  any  corresponding  general  bcnefitB,  and  change  the  whole  course  of  bnsi- 
LIC5S  in  regard  to  a  most  extensive  and  iinporlnnt  class  of  merranlile  iransactioni. 
Nor  bos  any  other  arbitrary  or  positive  rule  been  auggested  which  is  not  equally  ob- 
noxious to  tho  samo  or  ainiilar  objections.  The  only  rcmaiuin^  inquiry  is,  whether  the 
plaintiffs  are  chargeable  with  negligence  for  not  forwarding  the  draft  in  question  by  an 
earlier  mail  from  New  York  to  Philadelphia.  It  was  sent  by  the  usual  legal  and  proper 
mode.  It  was  deposited  in  the  post-office  in  season  to  reach  the  place  where  it  wai 
payable  before  it  fell  due,  by  the  regular  coune  of  the  nest  mail ;  and  there  was  no  reSi- 
son  lo  liclieve  that  it  would  not  be  there  duly  delivered.  It  was  actually  sent  by  that 
mail,  and,  but  for  tho  mislake  of  the  postmaster  where  it  was  mailed  in  misdirecting 
die  package  containing  it,  would  hnre  reached  its  proper  destination,  and  been  received 
there  in  season  for  its  presentment  when  due.  It  in  fact  reached  that  place  when  it 
should  have  done,  but  was  carried  beyond  it  in  consequence  of  that  mistake.  As  thai 
mistake  could  not  be  foreseen  or  apprehended  by  the  plainlifla.  It  is  not  reanonnble  to 
require  them  to  lake  any  steps  to  guard  against  it  Indeed,  they  could  not  have  done 
so,  as  they  had  no  control  or  anperviaion  over  the  postmaster.  They  had  a  right  u 
presume  that  the  latter  had  done  his  duty.  They  coald  not  know  that  he  had  misdi. 
rected  Ihe  package,  until  it  was  too  late  to  remedy  the  conscqaences.  The  occarrence 
of  the  draft  being  Bent  beyond  its  place  of  destination  waa,  therefore,  ac  Ear  aa  the 
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of  maturity.  But  all  the  authorities  do  not  seem  to  adopt  thU 
view.(») 

4.  OJ  the  Acts  of  a  Parly  tehieh  affect  his  Right  to  require 
Demand  of  Payment. 
The  aQCOQd  dass  of  excuses,  whicli  we  will  now  consider,  arise 
from  the  acts,  words,  or  position  of  a  party,  by  means  of  which 
he  is  not  entitled  to  the  demand,  of  the  want  of  which  he  would 
UTiul  himself.  If  the  drawer  of  a  bill  had  no  eSects  in  the  hands 
of  the  drawee,  and  had  uo  legitimate  expectations,  grounded 
upon  some  definite  arrangement,  ttiat  the  bill  would  be  paid,  we 
have  seen  that  he  has  no  right  to  require  a  demand  of  it.(o) 

pUintiffd  irera  concenied,-  id  Dnavoidable  vnidcDL  II  h^ipened,  not  in  conaeqiKim 
of  »tij  iel&j  of  Ihe  plaiatiffs  in  patting  the  draft  into  the  po<t-o9ice  nt  bo  lale  a  period 
that  it  could  not.  or  probably  would  not,  reach  its  dcBtinalion  in  due  season,  bat  merelj 
in  conaccjaence  of  the  act  of  Che  oCHciai  to  whom  it  was  properly  confidedi  done  after 
tt  vrai  properly  in  his  charge  by  the  plajntifi^  for  traaamiasion.  The  accident,  more- 
over, was  of  a  very  peculiar  aod  extraordinary  character,  and  quite  diSbront  from  tlioM 
which  are  ordinarily  incident  to  that  mode  of  transmiesion,  and  against  which  it  would 
be  extremely  difficult,  if  not  impossible,  to  guard.  It  would  have  been  ct(aally  liable 
to  occar  at  any  time,  when  the  draft  ihonld  have  been  placed  in  the  post-office.  It  wai 
not  owiog  in  any  aerue  to  the  fiiult  of  the  plkintiB's,  bat  solely  to  that  of  the  poiEmaa- 
ter.  Under  these  circnmstaocet,  we  do  not  feel  authorized  to  impate  any  blune  or 
n^lijfcnre  to  the  plainiitTs.  We  an  therefore  of  opinion  that  judj^eni  abonld  be  ren- 
dered far  the  plaintifTa." 

(n)  In  Schofield  a.  Bnyard,  3  Wend,  488,  the  holder  ctf  a  bill  payable  in  London 
•ent  it  by  migiake  to  Liverpool.  His  agent  at  the  latter  place  immediately  eent  it  back 
10  the  holder;  but  by  eomc  oversight  of  the  clerks  in  the  poat-office,  it  did  not  get  to  the 
holder  in  time  for  him  to  forward  it  to  London,  although  had  it  not  been  for  the  deten- 
tion, there  would  have  been  saScieat  time  to  bare  had  a  regalar  demand  made.  Staofft, 
C.  J.  said  :  "  This  case  preaents  no  impossibility,  if  due  diligence  had  been  used.  The 
plaintifTa  shoold  not  have  sent  the  hill  to  Liverpool  at  all.  It  is  Inie  that,  after  the  let- 
ter containing  it  hud  been  left  at  Liverpool,  it  conld  not  have  reached  London  in  seaaon ; 
bat  it  was  the  fault  of  the  plaintiff  to  hare  parted  with  the  bill  in  the  manner  ihey  did. 
Instead  of  sending  it  to  Liverpool,  they  should  have  sent  it  to  London,  and  then  it  wonld 
have  been  in  aeason,  and  probably  wonld  have  licen  paid.  I  am  of  opinion  that,  by  the 
law  merchant,  payment  should  have  been  demanded  in  London  on  the  ISth  oTNormt- 
ber,  and  that  not  having  been  dona,  and  there  being  no  imposaibillly  to  prevent  it  but 
what  is  attributable  to  Che  want  of  dae  diligence  on  ibe  part  of  the  holder,  Ihe  defend- 
ants are  legally  discharged,  and  are  entitled  Co  judgment"  This  case  presents  a  some- 
what different  statement  of  facts  from  that  in  Windham  Bank  v.  Norton,  S!  Conn.  SIS, 
supra,  p.  4S1,  note  m,  and  may  perhaps  he  reconciled  irith  it,  on  the  ground  that  the 
bilure  to  present  was  connected,  in  ita  inception,  with  a  mistake  of  the  plaintiA  them- 
selves. 

(o)  Terry  v.  Parker,  6  A.  &  E.  BOS,  I  Nev.  k  P.  733.  Lord  Denman,  C.  J.  aaid : 
"  Many  cases  establish  the  fact  that  notice  of  dishonor  need  not  he  given  to  the  drawer 
bi  such  a  esse ;  and  the  reason  aaslgned  is,  because  be  it  in  no  reapset  pre.iudiced  h* 
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But  the  parties  Bubseqaeat  to  the  drawer  liave  Btill  that  right, 
aiid  are  discharged  by  noa-demand,  although  he  is  not.(;>) 

The  reasoQ  why  the  drawer  has  no  euch  right  is  twofold.  In 
the  first  place,  lie  had  no  right  to  draw  and  put  into  circulation 
such  a  bill ;  and,  secondly,  he  can  have  no  action  or  claim  against 
the  acceptor,  for  whom  he  is  a  surety,  for  not  paying,  because 
the  acceptor  was  under  no  obligation  to  pay,  and  can  suffer  no 
injury  wliioh  does  not  spring  from  his  own  fault.  The  test  must 
always  be  in  such  a  case,  not  whether  the  drawer  had  funds  in 
the  Itands  of  the  drawee,  nor  what  particular  arrangement  he 
had  made,  but  whether,  in  case  of  non-acceptauce  or  non-pay- 
ment, he  can  maintain  an  action  against  the  drawee. 

As  by  far  the  greater  number  of  cases  on  this  subject  and  its 
rules  and  their  qualifications  have  arisen  with  respect  to  excuse 
for  want  of  due  notice,  it  has  been  thought  best  to  postpone  a 
further  discussion  of  the  topic  until  we  treat  of  Notice.  We 
shall  also  consider  under  that  head  the  question  as  to  what  effect 
the  making  or  indorsing  a  note  for  the  accommodation  of  any 
party  thereto  has  on  the  subject  of  excuse. 

It  is  obvious  that  any  one  may  waive  liis  right  to  presentment 
and  demand.  This  ie  sometimes  done  expressly,  by  an  indorser 
writing  over  his  name,  "  I  waive  demand,"  or  other  similar 
words. (9)  There  may  be  also  a  constructive  waiver  arising,  by 
implication,  from  the  acts  or  words  of  any  particular  indorser. 
This  subject  of  waiver  of  demand  is  also  so  intimately  connected 
with  waiver  of  notice,  that  we  prefer  to  consider  them  both  to- 
gether in  the  chapter  on  Notice. (r) 

If  an  indorser  belongs  to  two  firms,  one  of  which  has  signed 
and  the  other  indorsed  tlie  paper,  it  has  been  held  that  a  demand 
is  still  necessary .(«) 

want  of  sachnolice,  having  no  remedj  againgl  any  other  party  on  the  bill.  Thisttason 
equally  applies  to  waot  of  presentmeDt  for  payment,  since  if  the  bill  were  pregented, 
and  paid  by  the  drawee,  the  draver  would  become  indebted  to  him  in  the  amount,  in- 
nead  of  being  indebted  to  (lie  holder  of  Ibc  bill,  and  would  be  in  no  way  benefited  by 
aocb  pnMontment  and  payment."  Dollfos  u.  Froscli,  1  Denio,  367  ;  Commercial  Bank 
D.  Hnghes,  IT  Wend.  9* ;  Abom  b.  Boawonh,  1  E.  I.  401;  Tarvcr  b,  Honce,  6  Ala. 
712;  Fonrd  v.  Womaclt,  2  id.  368.    Thii  sabject  will  be  farther  cooiidered  under  N<>- 

{pl  Infra,  chapter  on  Notice. 

\g)  Woodman  v.  Thurston,  8  Cash.  157. 

(r)  Infra,  chapter  on  Noiice. 

ft)  Dwight  V.  Seovil,  S  Conn.  6S4.    Swift,  C.  J.  (aid :  "  The  circnnutanca  tbat  one 
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With  respect  to  the  pleading  in  case  of  excuse,  it  will  be  seeo 
that  an  averment  of  presentment  aad  demand  of  payment  on  a 
promisor  is  supported  by  proof  of  circumstances  amounting  to  an 
excuse  thereof.(() 

We  are  unwilling  to  close  this  topic  of  excuse  for  non- 
presentmeut  without  remarking,  that  the  rule  requiring  present- 
ment is  so  stringent,  and  rests  upon  reasons  which  require  so 
ri^d  an  adherence  to  the  rule,  that  it  is  not  safe  or  prudent  to 
rely  upon  any  of  these  excuses,  except,  perhaps,  an  express 
waiver  in  writing  on  the  paper  Itself. 

A  question  might  he  raised  in  regard  to  the  operation  of  a 
waiver  beyond  the  person  who  makes  it.  If  a  payee  indorses  a 
note,  and  writes  over  his  name,  "  I  waive  demand,"  he  certainly 
cannot  complain  if  no  demand  is  made.  But  are  all  subsequent 
indorsers  affected  and  bound  by  his  waiver  ?  So,  if  there  be 
many  indorsers,  and  the  fourth  indorser  makes  an  express  waiver 
of  demand,  the  three  before  him  are  certainly  unaffected  by  this 
waiver ;  but  are  those  who  follow  equally  unaffected  ?  It  might 
be  said,  tliat  whoever  indorses  after  a  written  waiver  is  made 
must  be  considered  as  assenting  thereto,  if  he  expresses  no  dis- 
sent. But,  in  the  absence  of  authoritative  decisions,  we  should 
say,  on  the  general  theory  of  waiver,  that  it  cannot  affect  the 
rights  of  any  person  other  than  the  party  who  makes  it. 

It  should  also  be  said,  that  although  the  whole  law  of  nego- 
tiable paper  rests  lipou  tlie  fact  that  such  paper  is  intended  to 
be  an  instrument  of  mercantile  business,  and  is  adapted  to  this 
purpose  by  this  system  of  law,  it  is  certain  that  tlie  rules  are  the 
same,  and  equally  enforced,  whether  the  parties  affected  by  them 
are  merchants  or  not. 


or  the  defendants  wax  a  member  of  both  the  companEee  who  made  and  indorsed  tha 
note  can  make  no  diScrcnce ;  for  each  company  is  to  be  considered  as  distinct  persons, 
with  diffbrcnl  fnnds  and  liabilitim,  and  Iticre  is  Iho  same  reason  for  preeentment  and 
demand  as  if  the  (.-ompanies  vera  wholly  different.  If  the  companies  sbonld  raside  in 
diffErent  and  dititant  places,  the  drawing  of  bills  on  each  other  might  be  convenient  in 
the  course  of  tlicir  business ;  bat,  on  the  principle  contended  for,  Ihe  company  drawing 
tha  bill  might  be  aabjcctcd  to  pay  it,  becanse  one  of  the  partners  belonged  to  both 
companies  when  the  company  on  whom  it  was  drawn  <ru  solrent,  and  woald  have 
paid  Ihe  bill  if  it  had  been  presented." 
(t)  Infra,  chapter  oo  Pleadiog. 
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CHAPTER    XII. 

OF    HOTICB    OF    DIBHONOE. 

WmLa  the  duties  of  preseDtment  and  of  notice  of  dishonor  are 
distinct,  they  are  bo  far  similar  that  much  that  was  said  of  pre- 
sentment, as  to  the  persons  by  whom  and  to  whom,  the  form  and 
maimer,  and  excuses  for  the  non-performance  of  the  duty,  are 
applicable  to  both  topics,  jet  there  are  important  differences  be- 
tween them ;  and  it  seems  better  to  treat  of  both  topics  inde- 
pendently, even  at  the  risk  of  some  actual  and  more  apparent 
repedtiou. 

We  shall  examine,  Grst,  the  form  of  the  notice  ;  secondly,  the 
manner  in  which  it  should  be  ^ven  ;  thirdly,  the  place  to  which 
it  should  be  sent ;  fourthly,  to  whom ;  fifthly,  by  whom ;  and 
sixthly,  when  it  should  be  given.  Excuses  for  want  of  notice 
will  be  considered  in  the  next  chapter. 

SECTION    I. 

OF   THE   FORM    OF   THE   NOTICE. 

Tnia  is  so  far  immaterial  that  neither  the  law  nor  mercan- 
tile usage  prescribes  any  exact  form  or  phraseology  to  be  used 
invariably,  or  even  generally.(u)  But  there  are  certain  essential 
requi^tes  which  the  notice  must  contain ;  and  these  must  be 
fully  stated,  accurately  and  intelligibly.  In  theory,  a  notice 
should  describe  the  bill  or  note  in  such  a  way  that  it  could  not 

(u)  Thompnm,  J.,  B>ak  of  Alexandria  v.  Swann,  9  Pet.  S3.  In  HarUey  a.  Cue.  4 
B.  &  C.  339,  tiM  mis  ii  stated  by  Lord  Taiterdea,  C.  J.  as  follows  :  "  There  ii  no  pns 
ciie  form  of  words  micetiirj  to  be  lued  in  gi<^ag  notice  at  the  dishonor  of  a  bill  of 
esehuge,  but  the  langmige  nscd  moat  be  snch  as  to  conrej  notice  to  the  partj  what 
the  bill  is,  and  that  payment  of  it  bas  been  refused  bj  the  acceptor,"  So  FtebAv,  J, 
Hoaulonic  Bank  v.  Laflin,  S  Cush.  546  ;  Kilgore  u.  Bulkley,  H  Conn.  SGS ;  Reedy 
n.  Seixaa,  S  Johns.  Cas.  337;  Spann  n.  Balueli,  I  Fla.  301;  Brewster  v.  Amcid,  1 
Wise  Hi. 
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be  mistaken ;  should  state  the  presentment,  and  the  dishonor 
of  it ;  should  be  dated  ;  should  say  that  the  party  to  whom  the 
notice  ie  sent  is  looked  to  for  payment ;  should  state  where  the 
note  is,  that  tlie  party  noUfied  may  find  it ;  and  should  state  who 
the  liolder  is,  and  who  gires  the  notice,  or  at  whose  request  it  is 
given. (ui()  Such  at  least  are  the  elements  of  a  full,  regular,  and 
perfectly  safe  notice.  And  formerly  courts  Have  looked  upon  all 
of  these  as  so  far  essential,  that  the  entire  failure  of  any  one  of 
them  would  go  far  to  vitiate  the  notice. 

Perhaps  this  early  strictness  was  excessive  ;  hut  it  is  at  least 
quite  as  certain  that  the  laxity  shown  In  some  modern  cases,  in 
which  far  too  much  regard  is  paid  to  the  seeming  equity  of  the 
particular  case,  has  tended  lo  create  much  difficulty  in  determin- 
ing what  is  now  absolutely  essential  to  the  sufficiency  of  a  notice. 
In  some  case  or  other  almost  every  one  of  the  elements  above  enu- 
merated has  been  disregarded  ;  and  there  seems  to  be  a  general 
consent,  especially  of  the  American  courts,  that  some  of  these 
are  quite  unnecessary.  In  a  brief  but  very  excellent  treatise  on 
Btlls,(v)  published  in  England,  it  is  said  :  "  All  that  is  necessary 
is  to  apprise  the  party  liable  of  the  dishonor  of  the  bill  in  qnestion, 
and  to  intimate  that  he  is  expected  to  pay  it."  But  the  weight 
of  American  authority  is  aghast  the  express  requirement  of  the 
statement  of  demand,  and  it  would  therefore  follow  that  nothing 
more  is  necessary  tlian  a  statement  that  the  bill  or  not«  is  dis- 
honored.    But  this  seems  to  us  to  be  going  somewhat  too  for. 

All  the  cases  agree  that  the  dishonor  of  the  bill  or  note  must  be 
clearly  stated  ;  indeed,  it  is  difficult  to  see  that  the  notice  could 
be  effectual  for  any  purpose  whatever,  if  this  were  omitted. (w) 
The  rule,  as  stated  in  some  of  the  EngUsh  cases,  is,  that  it  ought 
to  appear  on  the  face  of  the  instrument  "  in  express  terms,  or  by 
necessary  implication,"  that  the  bill  or  note  was  presented  and 
dishonored,  (z)     But  this  method  of  laying  down  the  rule  has 

(uu)  Artiuns'  Bank  v.  Bnchoo,  36  N.  Y.  100.    8m  Amolil  e.  KinliH:h,  50  Bub.  44. 

(«)  Bylm  on  Bills,  ai3.  In  Chitt;  on  Bills,  lOth  Lonil.  ed.,  299,  it  a  stuted  that 
"  there  are  two  requisites  nhich  are  indiBpengable  to  a  good  notice,  namely,  a  descrip- 
^on  of  the  bill  and  tm  intimation  of  ita  being  dishoaored." 

(«)  Solaria  «.  Palmer,  7  Bing.  530, 1  Cromp.  &  J.  417,  1  Tp-w.  871.  This  OB*  was 
takon  from  the  Exi;he<|uer  Chamber  to  the  Home  of  Lords,  and  eonfinned  then, 
1  Biog.  N.  C.  194,  8  Bligh,  X.  S.  874,  S  Clark  &F.  93;  Gilbert  v.  Deonis,  S  MetL4SB. 
8«e  Lockwood  v.  Crawford,  18  Conn.  3S1. 

(i)  Tlndal,  C.  J.,  Solarte  n.  Palmer,  7  Bing.  530,  1  Cromp.  &  J.  417,  1  Tyrw.  371. 
The  mle  is  bo  stated  by  Park,  J.  in  tbia  case,  oa  dedded  bjr  the  Hoaae  of  Lorda  in 
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beau  objected  to  as  too  Btiingent,  and  it  has  been  said  that  "  it  ia 
enough  if  it  appear  by  reasonable  intendment,  and  would  be 
inferred  by  any  man  of  busiuesB,  that  the  bill  has  been  presented 
to  tbe  acceptor,  and  not  paid  by  liim."(^)  It  is  difficult  to  recon- 
cile the  cases  in  that  country  ae  to  what  form  of  words  amounts 
to  a  satisfactory  information  respecting  the  fact  of  dishonor,  and 
to  deduce  any  general  rules  which  may  apply  to  all  cases.  It 
seems  to  be  well  settled,  however,  that  the  mere  statement  of  the 
fact  that  a  note  or  bill  is  unpaid  is  insufficient;(2)  but  if  in  ad- 
dition some  words  which  apply  to  the  protest  are  used,  such  a& 
"noting,"(a)  "charge8,"(6)  Ac,  the  defect  will  be  remedied. 
With  respect  to  the  word  "  returned,"  there  seems  to  have  been 
a  conflict  of  opinion  between  the  Court  of  Common  Pleas  and 
those  of  the  Exchequer  and  the  Queen's  Bench,  the  former  hav- 
ing been  of  opinion  that  it  was  not  sufficient,  (c)  and  tbe  latter 
that  it  was,  because  it  was  a  technical  expression  well  understood 
as  applying  to  negotiable  paper  which  has  been  dishonored.  ({^) 
The  word  "dishonored"  is  sufhcient.(e)  It  would  seem  that 
less  strictness  is  required  in  case  of  a  verbal  notice  than  where 
it  is  written,  or  that  a  want  of  precision  in  the  notice  may  be 
cured  by  Uie  answer.  Thus,  when  the  clerk  of  the  holder,  the 
day  after  the  maturity  of  the  bill,  told  the  drawer  tliat  the  bill 

1  Btnff.  N.  C.  IM.  It  ia  BO  laid  down  bj  TiTidal,  C-  J.,  in  Boolton  v.  Welah,  9  Bing. 
H.  C.  688. 

(y)  Parke,  B.,  H«dger  o.  Stearcnson,  2  M.  &  W.  ^99. 

(e)  Bonllon  o.  Welsh,  3  Bing,  N,  C.  68S  ;  Strange  b.  Price,  10  A.  &  E.  139  ;  PhQ- 
]ip«  V.  Gould,  a  Car.  &  P.  3ii ;  Fane  v.  Sharwood,  S  Q.  B.  368 ;  Bailc;  o.  Porter, 
14  M.  &  W.  H,  BGOmi  inconsiBtcnt  with  Ihe  pievtouB  casea ;  bnt  il  will  be  icen  tliat  the 
bill  nai  acceptnl  payable  at  a  apectfied  place.  It  will  be  remarked,  hoirerer,  chat  no 
■trea*  was  laid  upon  this  fnct  in  the  langnage  of  the  judge*  who  delivered  opinions. 
This  rale  wa^  mach  relaxed  In  Panl  i>.  Joel,  3  H.  &  N.  45B,  where  the  notice  ww,  thai 
"  A'»  accoptnnce  to  B,  £  SKI,  doe,  &c.,  ia  unpaid.  Pajmeol  to  C.  &  Co.  ia  requested 
before  4  o'clock."     Held  saScient 

(a)  Hcdgerc.  SleBTenaon,  !M.  &  W.  799;  Armstrong  c.  Chriatlani,  S  C.  B.  eST. 

{[>)  Grugeon  v  Smith,  G  A.  &  E.  499  ;  Ererard  v.  Wataon,  1  Ellis  &  B.  801. 

{c)  Boullon  D.  Wolah,  a  Bing.  N.  C.  6S8.  Bat  the  later  caMS  in  this  court  seem  to 
be  receding  from  the  ground  first  token.  See  Tindal,  C.  J.,  Messenger  ■>,  Scathe;,  I 
Mao.  &  G.  76. 

(</)  Hcdger  v.  SCcavenBon,  3  M.  &  W.  799 ;  Lewia  d.  Gompertz,  6  id.  399  ;  Grugeon 
V.  Smith,  6  A.  S.  E.  419 ;  Furze  c.  Sharwnod,  S  Q.  B.  388.  See  the  remarlcs  ofLitU*- 
dolt  and  Coltrldge,  JJ.,  in  Strange  v.  Price,  10  A.  &  E.  ISS. 

[e)  Woodthoi^e  s.  Lawes,  S  M.  &  W.  109;  Stocken  o.  Collin,  7  Id.  SIS;  Bow- 
lands  V.  Springett,  14  id.  7 ;  Kitig  a.  Bickle;,  S  Q.  B.  t'.t;  Smith  f.  Boattoo,  > 
Hnri.  &  W.  S. 
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had  been  duly  presented,  and  that  the  acceptor  could  not  pay  it, 
and  the  drawer  replied  that  he  would  see  the  liolder  about  it, 
this  was  held  to  be  sufficient  evidence  to  warrant  the  Jury  in 
finding  that  the  fact  of  the  dishonor  of  the  note  was  sufficiently 
communicated  to  the  drawer.(/)  Some  of  the  later  cases  seem 
to  relax  the  very  stringent  rule  as  originally  Ifud  down,  and  the 
first  authoritative  decisions  have  been  sometimes  regretted.  But 
tlie  rules  of  law  on  this  subject  are  still  exact.(^) 

(/)  H«tcalfsi>.  RichardeoD,  tl  C.B.tOll.    See  Paul  e>.  Joel,  S  H.  &  N.  45S. 

{g)  Parte.  S.,  A]]va  V.  Edmnndson,  2  Exch.  719;  Lord  CampUll,  C.  J.,  Efenurdt). 
WatBon,  1  Ellia  &  B,  SOI.  The  falloiring  noticea  have  been  held  insaffldcnE,  for  not 
■tiling  Ihe  fact  of  diahoaor.  '■  I  am  desired  lo  apply  tu  you  for  Iha  payment  of  the  aam 
of  X  ISO,  dne  to  myself,  on  a  draft  drawa  by  Mr.  Case  on  Mr.  Case,  whith  I  hope  yoa 
will,  on  receipc,  discharge,  lo  prevent  Che  oeccuity  of  law  proceedings,  which  olherwise 
will  immediately  take  place."  Hanleyv.  Case,4  B.  &  C  339.  "  A  bill  drawn  by  Mr. 
J.  K.  upon  Messrs.  J.  &  Co.,  and  bearing  your  indorsement,  has  been  pat  into  our 
bands  bjthe  assignees  of  Mr.  J.  R.  A.,  with  directions  to  take  legal  measarcs  for  the  re- 
coTery  thereof,  unless  immediately  paid  to  yoars,"  &e.  Solarte  u.  Palmer,  7  Bing.  630, 
fiipra,p.  46T,  note  to.  "The  promissory  note,  &c.  became  dne  yesterday,  and  is  returned 
to  me  unpaid."  Boulton  c.  Welsh,  3  Bing.  M.  C.  BBS.  "  Me«n.  8.  &  Co.  inform  Mr.  P. 
that  J.  B  's  acceptaace,  &c.  is  not  paid  ;  as  indoner,  Mr.  P.  'a  called  upon,"  &C.  Slranga 
B.  Pries,  10  A.  £E.  ISS.  "A  bill,  ^.  life  at  my  office  unpaid."  Phillips  v.  Gould, 
8  Car.  £  P.  3SS.  "  The  bill,  Jtc.  is  not  took  up,  and  4s.  td.  expenses ;  and  the  money 
Imualpaj,"&c.  Messenger  i>.  Sonthey,  1  Man.  &  G.  TS.  "A  bill,  &c.  is  unpaid,  and  the 
person  at  whose  house  it  is  made  payable  don't  speak  very  favorably  of  the  acceptor's 
panctuality."  Fune  c.  Sharwood,  2  Q.  B.  SBS.  "  A  bill,  &c  is  napaid,  and.  lies  due  at 
Mr.  J.  F.'s,'' ^'  Id.  "  A  hill,  Jm:.  lies  due  and  unpaid  at  my  bouse."  Id.  "  W.  H.'« 
acceptiuice,  &c.  is  unpaid.     He  baa  promised  to  pay  it  in  a  week  or  ten  days,"  tc   Id. 

The  following  noticea  were  held  to  state  the  fact  of  dishonor  sufficiently.  "  Your 
note  haa  been  retarned  dishonored."  Lord  Abingtr,  .C-  B ,  Edmonds  r.  Gates,  .1 
Jut.  183.  "  Mr.  E.  is  unable  tu  pa;  the  note  for  a  few  days ;  he  says  he  shall  be 
ready  in  ■  week,"  &c.  Margesson  b.  Ooble,  3  Chitty,  364.  "  A  promissory  note,  be., 
has  been  returned  unpaid,  and  I  hare  to  request  that  you  will  please  remit  the  amount 
thereof,  with  li.  Bd.  noting."  Hedger  v.  Sieavenson,  S  M.  ft  W.  799.  "  A  bill,  &c 
is  dishoDocrd  and  unpaid,  and  I  am  desired  to  give  yon  notice  thereof,  and  i«queat 
that  the  same  may  be  immediately  paid."  Woodthorpe  t>.  Lawes,  2  M.  &  W.  109. 
"  A  bill,  &c.  haa  been  presented  fbr  payment  to  the  aeceptor  thereof,  and  telsmcd  dit- 
bono[«d,  aod  now  lie*  orerdue  and  unpaid,"  &c.  Lewis  v.  Gomperti,  4  M.  &-  W.  100. 
"lam  instructed  to  g^ve  yon  noliee  that  a  bill,  &chaa  been  dishonored."  Stocken  n. 
Collin,  7  M.  &  W,  &I&.  "  An  acceptance,  Sx.  is  unpaid,  and  I  request  your  imme- 
diate attention  to  it"  Bailey  r.  Porter,  14  M.  &  W.  44.  "  Bill,  &c  dishonored." 
Rowlands  v.  Springect,  14  M.  &  W.  T.  "  The  bill  is  this  da;  letamed,  with  charges." 
Grugeou  b.  Smith,  S  A.  &  B.  499..  "  The  acceptance,  Ic.  haa  been  presented  for  pay- 
ment, and  returned,  and  now  remaiiu  unpaid."  Cooke  D.  French,  lOA.  &E.  131,  note  L 
'  Your  dratl,  &c.  is  returned  to  us  unpaid,  and  if  not  taken  up  this  day,  procecdinga 
will  Le  taken  ag^nsl  you  for  the  recovery  thereof."  Rohaon  d.  Cnr]ewi»,  9  Q.  B.  4SI. 
"A  bill,  &C.  lies  at,  Sx.,  dishonored."  King  d.  Bickley,  id.  419.  "We  beg  to  ao- 
qaaiat  yon  with  the  non-payment  of  A'i  acceptance,  &c.,  amounting,  with  ezpeiMM, 
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Although  in  some  of  the  casee  in  America  the  rule  is  stated  in 
the  words  of  Lord  TiudaJ,  C.  J.  and  Parke,  J.,  jet  it  doea  not 
seem  to  be  so  stated  generally,  and  the  tendeucj  of  the  autliori- 
ties  is  towards  the  more  liberal  f^plication  ;  (A)  but  still  it  is  clear 
Uiat  Bometlung  more  than  the  mere  fact  of  non-payment  must 
appear.(t)  The  reason  is,  that  it  does  not  follow  t^t  a  note  is  dia- 

to,  Ac.,  which  remit  to  u  in  couna  of  poic,  witboat  fsU."  Evenrd  v.  Wuton,  1  £lli* 
ft  B,  801.  "  A  bill,  Sx.  leome  dne,  &€,,  and  ii  anpud.  Noting,  ii."  Annumag  v. 
Chrisduni,  It  C.  B.  BB7.  A  DOtice  by  an  allornej'  u  follows:  "I  am  rtqaCBied  lo 
■pplj  to  JOD  for  payment  of,  &c,,  the  aiDoiuit  of  an  OTcrdne  acceptance  drawii  bj  jou, 
4Cm  and  to  inform  jou  that,  anlea*  the  ume  he  paid  (o  me.  with  noling,  intenat,  and 
tt.  for  this  application,  proceedings  will  be  taken,"  &c.  Wathen  v.  Blackwell,  B  Jar. 
T3S.  A  parol  notice  to  the  following  eflect :  "  I  called  lo  tell  Mr.  A.  that  a  lull,  &c 
wM  predated,  &c,  i*  unpaid  and  diihonored,"  &c.    Smith  i>.  Boallon,  I  Harl.  £  W.  3. 

(A)  Hay,  J.,  Hilla  d.  Bank  of  n.  B.,  1 1  Wheat.  431  ;  Sliaiii,  C.  J.,  Oilbert  n.  Deo- 
ail,  3  Met  49S ;  Beanliltf,  J.,  Vfjna  v.  Aides,  4  Deaio,  I  S3. 

(i)  Gilhert  a.  Dennis,  3  MeL  4SS ;  Pinkham  r.  Macy,  9  id,  1 74 ;  Dole  >r.  Gold,  ft 
Barb.  4»0i  Boasom  d.  Mack,  a  Hill,  587  ;  Sinclair  v,  Lfnoh,  1  Specra,  !44 ;  Town- 
lend  V.  Lorun  Bank,  2  Ohio  State,  S4S  ;  Amutrong  d.  Ttiruilon,  1 1  Hd.  148  ;  Man- 
ning v.  Uaya,  6  id.  S  j  Boehmen.  Carr,  Sid.  302;  Nailor  n.  Bowie,  id.  SSI  ;  Gnihamp. 
Sangsloo,  1  id.  S9.  In  Gilbert  r.  Dennis,  3  Met.  495,  Sbaa,  C.  J.  said,  after  reA^ng 
to  the  caie  of  Mills  v.  U.  8.  Bank,  II  Wheat.  431,  which  had  been  cited  in  argument 
u  an  anthorit)'  to  show  that  the  notice  need  not  atate  the  &ct  of  dishonor:  "At  to  the 
anfflciencj  of  the  notice,  the  opinion  was  delivered  by  Mr.  JuBlice  Story.  Some  panico- 
lu  enpresiionii,  taken  alone,  wonid  seem  lo  warrant  the  position  for  which  it  is  dted. 
But  uhing  the  whole  together,  and  in  reference  to  the  cose  then  before  the  conrt,  we 
think  it  is  not  opposed  to  the  rule  as  stated  in  the  English  cases."  After  carefullj 
leviewing  the  iBtboiiiies,  the  learned  judge  continnrd :  "  We  have  thns  attempted,  ai 
the  risk  of  being  somewhat  tedioos,  to  ascert^n  what  the  true  rule  i«  upon  this  subject, 
on  acconnt  of  the  extreme  importance  of  certainty  and  nniformity  in  the  mica  of  law 
applicable  to  the  rights  and  duties  of  holders  and  other  pariicB  to  notes  and  bills  of  ex- 
change. And  we  take  that  rale  to  be,  that,  as  an  indorser  is  liable  only  conditionally 
br  the  payment,  in  case  of  a  dishonor  of  the  note  at  its  matarity  by  the  maker,  and 
notice  tixTfot  to  tbe  indorser,  in  order  to  charge  him,  notice  of  anch  dishonor  most 
be  given  him  by  the  holder  or  his  agent,  or  some  party  to  the  bill ;  that  mere  notice  of 
non-payment,  which  does  not  express  or  imply  notice  of  diehonor,  is  not  such  notice  ai 

will  render  the  indorser  liable. This  notice  comes  from  an  individaal,  not  from  a 

bank.  It  was  delivered  at  1 1  A.  M.  There  would  then  be  no  debult  and  no  dishonor, 
nnless  a  demand  had  been  made  on  tbe  promisor.  An  averment,  therefore,  that  it  was 
tiopaid,  did  Dot,  by  aecesaary  implication,  oi  reasonable  intendment,  amonnt  to  an  aver' 
ment  or  intimatioD  that  payment  had  been  demanded  and  refused,  or  that  the  note  had 
been  otherwise  dishonored."  Some  of  the  earlier  cases  seem  to  have  been  less  strict,  and 
to  have  decided  that  a  notice  was  safficienl  if  it  pat  llje  indorser  on  inqairy ;  bnt  we  are 
aware  of  no  recent  deriMons  to  this  effect.  See  Bank  of  Cape  Fear  v.  Seawell,  2  Hawks, 
S60;  Chewnings.  Qatewood,  5  How.  Miss.  59S;  Bank  of  V.  S.  D.  Norwood,  1  Harris 
ft  J.  423  ;  Sussex  Bank  v.  Baldwin,  2  Harrison,  487, 490 ;  Shrieve  it  ronibs,  1  IJtiell, 
194 ;  Reedy  v.  Seiiai,  3  Jobna.  Caa.  337  ;  Bwik  of  Rochester  d.  Gould,  9  Wend.  219. 

The  following  notice  was  held  snfBcient,  tbe  note  being  payable  at  a  specifled  place : 
**  I  addressed  wiliteo  noticea  lo  the  indonen  of  the  nolo  tbeiein,  Informing  tbcm  Aat 
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honored  because  it  is  nnpud,  for  wo  have  seen  that  the  holier  i£ 
obliged  to  use  reasonable  diligence  to  find  the  maker  and  acceptor, 
aud  to  present  the  bill  to  him.  This  does  not  apply  where  a  note 
or  bill  is  made  payable  at  a  specified  place,  and  consequently  the 
notice  may  be  sufficient  in  such  a  case  if  it  appear  simply  ^bat 
the  note  or  bill  was  unpaid. (y)  The  word  "protested"  used  in 
a  notice  clearly  implies  that  the  note  or  hill  has  been  dishonored, 
in  all  cases  where  a  protest  is  necessary  ;  (A)  and  by  the  weipht 
of  authority  this  word  sufficiently  designates  that  the  neceeeary 
steps  have  been  taken  even  in  the  ease  of  inland  bills  (/)  ard 
promissory  notes,{m)  where  the  law  does  not  require  a  protest. 

In  the  earlier  English  cases  it  has  been  regarded  as  a  third 
requisite  to  a  valid  notice,  that  it  should  state  tliat  the  party  to 
whom  tlio  notice  was  sent  was  looked  to  for  payment.(fl)  But 
there  does  not  seem  to  have  been  any  express  decision  to  tbif 
point,  and  from  the  later  cases  it  would  seem  to  be  considered 
that  this  is  not  essential,  because  it  is  implied  from  the  fact  of 
the  bill  being  protested.(o) 

thej  were  soverallj  held  liable  for  the  pajment  thereof."  Graham  e.  Sangiton,  1  Md. 
G9.  So  were  the  follon'mg  noticea,  where  the  note  wai  parftble  st  *  bank.  "  The  nou 
ot,  &C.,  which  you  indorsed,  fell  due  this  day,  and  remuins  uopaid."  Clark  v.  Eldridge, 
13  HeL  96.  "  I  oddressod  written  notices  to  the  indorsers,  &c.,  informing  them  that 
it  bad  not  been  paid,"  &c.    Hunier  v.  Van  Bomborst,  1  Md.  MM. 

(j)  Clurk  1).  Eldridge,  13  Met.  S6.  See  Finkham  o,  Mnrj,  9  id.  1 71 ;  Gilberts.  Deo- 
Qia,  3  id.  49S ;  Uousatonic  Bank  n.  Laflia,  5  Ga^h.  546  ;  Graham  f.  Sangslon,  I  Md. 
59  ;  Hunter  o.  Van  Bomliont,  id.  5Ut ;  Sasseer  b.  Farmers'  Bank,  1  id.  41)9. 

(k)  Grawford  v.  Branch  Bank,  7  Ala.  205  ;  Spies  o.  Newberry,  2  Doug.  Mieh,  49S. 
In  De  Wolf  v.  Murray,  S  Sandf  166,  a  statement  \>y  an  indoraee  charging  ilio  indorser 
with  "  protested  eschsnge,"  giving  the  names  of  the  drawer  and  ncceplor,  the  atnouDt 
and  charges,  was  held  BuScient  to  warrant  a  finding  bj  the  jury  that  this  contained 
sufficient  intimation  of  dishonor. 

{1}  Saltmnriih  v.  Tathill,  13  AU.  390. 

(n)  Mills  V.  Bank  of  U.  S.,  II  Wheat,  431 ;  Bank  of  Alexandria  ti.  Swann,  9  Pet  33; 
Cook  V.  LitchHeld,  5  Sandf  330,  5  Seld.  279  ;  Cayuga  Co.  Bank  b.  Warden,  I  ComaL 
4l3,aSeld.  19;  Youngs  w.  Lee,  2  Keni.  .Wl,  18  Barb.  187;  Beals  u.Peck,  I!  Barb.  449; 
Hemer  f.  Downer,  23  Wend.  GSO;  Crotkerc.  Getchell,  23  Maine.392;  Bank  of  Rochet- 
ter  i>.  Gould,  9  Wend.  279  ;  Howe  v.  Bradley,  19  Maine,  31  ;  Smith  v.  Little,  10  N.  U. 
SaS;  Mainert).  3purlock,9Rob.  La.  161 ;  Kilgore  v.  Bulkier,  14  Conn.  362;  Uousalonic 
Bank^.  Luflin,  SCnsh.  546;  Brewstern.  Arnold,  I  Wise.  264  ;  Dene^-re  d.  Hiriart,  6  La. 
Ann.  100;  Burgesi  v.  Vreeland,  4  N.  J.71.    OoKni,  Piatt  e.  Drake,  I  Doug.  Mich.  296. 

(n)  BaUer  and  AMiuni,  JJ.,  Tindsl  e.  Brown,  1  T.  R.  1B9. 

(o)  Miers  V.  Brown,  11  M.  &  W.  372.  Parka,  B.,  Allen  ».  Edmnndson,  2  Excb.  719 ; 
PurrCD.  Sharwood,  2  Q.B,  3B3;  King  f.  Bickley,  id.  419;  Chard  i.  Fox,  14  id.  200; 
tVctnwU,  J.,  Cannt  v.  Thompson,  7  C.  B.  400 ;  Hamilton  e.  Smith,  Longf.  &  T.  100. 
In  Eatt  o.  Smith,  4  Dyn.  &  L.  744,  CbUridgi,  J.  made  a  distinction  between  the  case 
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The  Supreme  Court  of  the  Uaited  States  has  distinctly  de- 
clared that  a  notice  of  dishonor  addressed  to  a  party  to  a  note 
"  necessarily  implies  "  that  he  is  looked  to  for  payment,  because 
"  for  what  other  purpose  could  it  be  sent  ?  "{p)  Such  is  certainly 
the  prevailing  rule  at  this  time.(9)  While,  iiowever,  a  demand 
is  implied  by  a  statement  of  dislionor,  it  is  quite  clear  that  as  yet 
dishonor  is  not  implied  in  a  statement  of  demand  ;  and  it  is 
therefore  not  enough  to  tell  the  party  notified  that  he  is  looked 
to  for  payment,  unless  he  is  also  told  tliat  the  paper  is  dishon- 
ored. Such  is  the  English  rule,  and  we  are  not  aware  of  any 
authoritative  American  cases  which  hold  otherwise ;  al^oi^h  it 
would  be  easy  to  ask  on  what  other  ground  can  payment  be 
required,  and  about  as  logical  and  rational  to  liold  tliat  dishonor 
was  implied  in  demand,  as  that  demand  was  implied  iii  dishonor. 

It  is  obvious,  also,  that  the  notice  should  describe  the  instru- 
ment so  that  its  identity  is  sufficiently  certain,  and  so  that  there 
can  i>e  no  reasonable  ground  for  mistaking  it.  The  requirements 
of  the  law  on  this  point  would  seem  to  be  satisfied  witli  any  de- 
scription which,  under  all  the  circumstances  of  the  case,  so  desig- 
nates and  distinguishes  the  note  or  bill  as  to  leave  no  doubt  in  the 
mind  of  the  indorser,  as  a  reasonable  man,  what  note  was  intend* 
ed.()-)  There  is,  however,  muoh  uncertainty  in  tlie  adjudication 
of  our  various  courts,  and  it  is  not  easy  to  say,  either  on  reason 
or  authority,  what  the  law  actually  requires.  Thus  it  lias  been 
held  in  England,  that  notice  to  the  drawer  that  his  draft  on  the 
drawee,  naming  the  latter,  was  dishonored,  was  prima  facie  suf- 
ficient, although  neither  the  date,  amount,  time  of  maturity,  &c. 
was  specified.(s)     It  lias  been  held  iu  America,  the^  a  notice  to 

oTa  notice  coming  directly  from  the  holder  nnd  one  Dot  coming  imniedititelf  from  him, 
intimaling  that  in  the  former  no  atalement  ihM  the  part;  receiving  the  notice  waa  looked 
U>  tot  payment  woa  ncccsaarj,  and  in  the  latter,  that  lach  MtilemeQI  thould  be  nuide. 

(p)  Bank  of  U.  S.  d.  Cameal,  3  Pet.  S43. 

(9)  CowlesD.  Huts,  3  Conn.  S16;  Warren  n.  Gilman,  17  Maine,  360;  TowiueDd*. 
Lorain  Bank,  a  Ohio  Stale,  34S  ;  Banun*  v.  Hiriart,  6  La.  Add.  98  ;  Bargeu  v. 
Vreeland,  4  N.  J.  71 ;  Sbriere  v.  Dackham,  1  Littell,  194.  See  Raiuom  e.  Mack, 
S  Hill,  S8T. 

(r)  See  Shaw,  C.  J.,  Gilbert  v.  Dennii,  3  Het.  49S,  49S ;  Sbelton  r.  Braithwaite,  7 
M.  &  W.  436  i  Wood  ■.  Watson,  53  Me.  301. 

(«)  Shelton  v.  Braithwaite,  7  M.  &  W.  436.  In  Stockman  ■.  Parr,  II  id.  809,  tha 
nnly  de!H:ription  uf  the  bill  ened  on,  in  an  action  agninst  the  drawer,  nag  "£ 53  llf.  6(t 
due  on  your  dishonored  note,  dated  ]  9th  of  December  last."  The  amount  of  the  hill 
wai  £53,  the  charges  being  S*.  e<i.    Hiie  was  held  sufHcient. 
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aa  iiidorBer  of  a  note,  simply  etating  the  name  of  the  maker,  the 
amount,  and  the  fact  that  it  vas  indorsed  by  the  party  to  whom 
the  notice  was  seat,  was  a  sufficient  description. (f)  But  in  such 
cases  it  is  open  to  the  defendant  to  prove  any  circumstcaces 
tending  te  show  that  such  a  description  was  insufficient  to  ap- 
prise him  what  note  was  intended.  He  may  show,  for  instance, 
such  facts  as  that  there  were  two  or  more  notes  or  bills  to  which 
the  terms  of  the  notice  might  equally  apply,  and  then  the  notice 
might  be  void  for  uncertainty  as  to  ^e  de8Criptioa.(u)    It  has  beeu 

(()  HotUBConic  Bank  d.  Laflin,  a  Coih.  S46 ;  Beali  s.  Bock,  la  Barb.  S45 ;  Tonngt 
V.  Lee,  IS  id.  1ST,  a  Kem.  SSI  ;  Ki^re  v.  Bnlklej,  It  Conn.  362.  In  Whcuoa  >. 
Wilmarlh,  13  Met.  433,  the  notice,  in  addition  Co  these  hcu,  staled  the  daie  wtieo  tha 
noie  was  doc,  and  wag  held  anfficient.  So  Bank  of  RocheaWr  v.  Gould,  9  Wend.  a79. 
In  Cook  B.  Litchfield,  5  Seld.  179,  S  Sandf.  S30,  the  notice  stated  the  name  of  the 
ninker,  the  amoanl  and  dat«  of  the  note,  the  indonoment,  and  aUo  infonnation  that  it 
waa  protested  on  the  same  day  it  became  dne.  This  was  held  to  describe  the  note  aoffl- 
cienlly.  The  notice  need  not  state  the  nanio  of  the  holder,  Mills  e.  Bank  of  U.  8.,  1 1 
Wheat.  431,  Bradley  v.  Davis,  as  Hune,  45;  nor  at  whose  request  the  notice  was 
fprcn,  id..  Shed  u.  Brett.  1  Pick  401  ;  nor  where  the  demand  waa  madu,  Mills  e.  Bank 
of  U.  S.,  1 1  Wheat.  431  ;  nor  when  a  note  was  protested,  Cook  t>.  Litchfield,  tapra  ; 
nor  where  the  bill  is  Ivin^,  nor  on  whose  behalf  payment  ia  demanded,  Woodlhorpa  v. 
LawCB,  S  M.  &  W.  109,  Huusego  o.  Cowne,  id.  348,  Harrison  d.  Busroe,  IS  id.  aS!  i 
nor  at  what  hour  the  note  was  presented  at  a  bank,  Fleming  e.  Fulton,  G  How.  Misl. 
473  ;  nor  that  the  party  presentini;  had  the  paper  with  him  at  the  time,  nor  the  name 
of  the  drawees,  Mnincr  v.  Spurlock,  9  Rub,  La.  181 ;  nor  tbe  fact  of  payment,  nor  the 
absence  of  the  maker  when  the  note  was  presented,  Sanger  e.  Stimpsoo,  S  Mass.  !G0; 
nor  at  what  ^me  payment  was  due,  Dencgre  v.  Hiriart,  6  La,  Ann,  IDO.  In  Wjnn 
V.  Aldcn,  4  Denio,  1S3,  the  notice,  which  bad  no  date,  slated  that  the  note  hod  been 
"  this  day  presented  for  payment."  Held  defective.  Srd  quicre.  In  Cayuga  Co.  Bank 
e.  Warden,  1  Comst.  413,  2  Seld.  19,  the  notice  to  each  of  two  joint  indoraern  atoied 
that  the  note  was  indoracd  "by  yoo."  It  was  ohjcctcd,  that  this  de..>cribcd  the  indorse- 
ment 01  a  several  one,  when  it  was  joint,  bat  the  court  overmled  Ihe  objection. 

(u)  In  the  cast's  cited  lapra,  note  s,  the  reason  given  for  the  decision  was,  that  it  did 
not  appear  that  there  were  any  other  bills  to  which  tha  notice  cuuld  apply,  and  there- 
fei«  the  indorser  could  not  have  been  misled.  In  Cook  v,  Litchtield,  5  Seld,  a79,  then 
were  fonr  notes  of  the  same  maker.  Endorser,  dale,  and  amount,  but  payable  respec- 
tively  at  nine,  ten,  eleven,  and  twelve  months  fiom  the  common  date.  The  notice* 
were  alike  in  all  respects  except  their  dates,  and  in  two  tbe  amount  of  the  interest  dae 
was  stated  in  the  margin.  It  waa  held  that  the  tint  notice  was  sufficient,  no  odior 
note  to  which  the  notice  was  applicable  ha*ing.  at  that  time,  become  due  ;  bat  that  the 
notice  was  insnBicient  as  regarded  the  three  other  notes,  because  thei«  were,  at  the  time 
each  became  dne,  two  or  more  notes  in  existence  to  which  the  terms  of  the  notice  would 
equally  apply.  It  will  be  seen  that  each  notice  was  dated  the  day  when  the  note  to 
which  it  rcfemd  fell  dne,  and  the  Only  reference  to  the  time  of  maturity  contained  in 
the  body  of  the  notice  was  the  fact  of  protest  "on  the  day  when  the  same  became  due," 
It  !i  somewhat  difficult,  we  think,  to  answer  the  objection  to  this  case,  that  on  the  day 
tbe  seo  nd  notice  was  received  the  indorser  could  not  have  con^ered  it  as  reftrring  to 
the  first  aoie,  becansa  he  had  alt«ady  leeeived  notice  of  tbe  dishonor  of  that  note  * 
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held  tluU  tlie  uotice  Bbould  state  the  name  of  the  maker  of  Qm 
iiote,(i'}  and  also  the  date  of  the  preseiitmeiit,(ur)  but  it  coxy 
be  doubted  whether  the  latter  is  essential.  A.  verbal  notice  in 
which  the  only  words  of  description  were  "  the  note  "  has  been 
held  sufficient,  it  appearing  Irom  the  conversation  that  the  in- 
dorser  understood  what  note  was  referred  to.(a;)  The  authorides 
are  conflicting  as  to  tlie  point  whether  the  question  of  sufficiency 
of  the  description  in  the  notice  is  one  for  the  court  or  the  jury 
to  decide.  We  should  say,  tliat  on  principle  the  court  ouglit  to 
determine  the  point,  which  is  not  whether  tlie  party  notified  was 
misled  or  deceived,  but  whether  he  might,  under  all  the  circum- 
stances, as  a  reasonably  prudent  man,  have  been  deceived.(^) 
But  there  are  authorities  wliich  liold  that  the  matter  depends  on 
whether  the  indorser  has  been  actually  mbled  or  deceived,  and 
that  tilts  is  a  fact  which  the  jury  alone  can  decide.(z) 

The  effect  of  a  misdescription  of  the  note  in  tlie  notice  has  been 
somewhat  considered,  and  here  also  the  authorities  are  in  an 
unsatisfactory  state.  It  is  said  that  the  law  in  England  "  now  is, 
that  any  misdescription  which  does  not  mislead  is  immaterial, 
and  does  not  vitiate  the  notice."(a)  It  would  follow  from  tliis 
view  that  a  jury  should  determine  the  question,  for  it  must  be 
a  matter  of  fact  in  each  case  whether  the  indorser  was  misled  or 

month  preTiooi.  The  court  held  (hat  it  coald  not  apply  to  the  third  or  fourth  note, 
because  these  were  not  at  this  lime  dae.  The  jud^ent  of  the  Saperior  Conn,  i 
Sandf.  330,  iraa  oTemiled.  £>u«-,  J.,in  his  opinion  in  the  latter  conit,  Hid:  "Nor  can 
we  doDbt  that,  ia  each  case,  the  note  thus  atrired  at  maiuritj  wai  andenlood  by  the  de- 
fendiLTit  to  be  the  note  diEhonored.  That  he  was  in  fact  milled  in  moet  improbable ; 
that  he  ought  not  to  bare  been  mieled  is  quite  certain."  The  only  answer  to  the  above 
olfjectioD,  given  by  Raggla,  C.  J.,  in  the  Court  of  Appeals,  wai,  that  "  it  is  not  stnin); 
enough  to  sustain  the  plaintiff's  demand,  without  violating  a  Kttled  and  salutary  prin- 
dpke  of  law.    The  description  of  the  note  sfaonld  be  sufficiently  certain  to  euable  tht 

indorser  to  know  to  what  one  in  particular  the  notice  applies In  the  preaent  case, 

the  defendant  indorsed  fonr  notes  which  were  alike  in  all  respects,  excepting  in  regard 
to  the  lime  of  payment;  and  jel  the  notices  omitted  lo  describe  ibem  with  reference  la 
that  important  particular,  by  which  onlj  ihey  could  he  distinguiihedone  from  the  otber." 

(v)  Hoine  Ins.  Co.  v.  Green,  19  N.  Y.  S18. 

{w]  Wjnn  B.  Alden,  4  Dcnio,  IftS,  itprv,  p.  473,  note  (. 

ix)  Woodin  ».  Foster,  IS  Barb.  146. 

(y)  Crawford  o.  Branch  Bank,  7  Ala.  SOS.  See  Mainer  ir.  Sporlock,  9  Bob.  La.  lei, 
and  the  oses  dted  in^i,  p.  479,  note  b,  and  p.  477,  note  r. 

(a)  Eil>^re  v.  Bulkley,  14  Conn.  369.    See  the  cases  died  iafia,  p.  475,  note  b. 

(a)  Chitty  on  Bills,  lOth  Lond.  ed.,  299.  The  caaes  cited  In  support  of  this  doclftna 
are  Bromage  v.  Vaughan,  9  Q.  B.  608;  Uellenh  o.  Rippcn,  7  Exch.  srS;  and  Smith 
V.  Whiting,  la  Mass.  S. 
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not,  aud  man;  authorities  adopt  this  view.(b)  Bat  our  o^ioioD, 
indepeudeutljr  of  authorities,  would  be,  tliat  if  it  were  inteuded 
to  describe  the  proper  note,  aud  tlie  descriptiou  of  the  note  be 
6ucli  tliat  a  reasonably  prudeut  man,  under  the  circumstanceB 
of  the  case,  ought  to  kaow  wliat  note  was  intended  to  be  de- 
scribed, the  misdescription  would  not  Invalidate  the  notice,  and 
that  it  would  be  immaterial  whether  the  iodorser  were  misled  in 
fact  or  not.  This  must  be  deducible  mainly  from  the  notice 
itself,  and  by  construction,  although  facts  could  coma  in  to  help 
tlie  construction,  and  therefore  we  should  prefer  to  consider  the 
matter  as  a  question  of  law  for  the  court,  and  there  aj^  authori- 
ties to  this  effect.((;) 

One  of  the  circumBtauces  which  would  have  much  effect  here 
would  be  ilie  existence  or  absence  of  other  notes  by  the  same 
parties,  to  which  the  terms  of  the  notice  would  equally  apply ; 
aud  here,  also,  the  burden  of  proving  this  would  be  upon  the 
party  seeking  to  invalidate  the  notice. (f^)  It  has  been  held  that 
a  noUce  addressed  to  au  indurser,  and  describing  him  as  drawer, 
was  insufficient,  (e)  But  notices  describing  the  drawer  as  the 
acceptor,(/)  a  note  as  a  bill,(s-)  a  bill  as  a  note, (A)  were  suf- 


(fr)  Slockman  v.  Pur,  II  M.  &  W.  SOS;  Smith  e.  Whiting,  19  Maw.  6;  Beedj  n 
Seixaa,  9  Johna.  Cw.  397  ;  Bnnk  of  RocbesKr  v.  Oould,  9  Wend.  STB ;  McKoigbt  n. 
Lewia,  9  Barb.  BSl ,  Rou  u.  Planum'  Bank,  S  Humph.  333  ;  Moorman  v.  Bank  of 
Alabama,  3  Fori,  AU.  3S3.     Sue  Cuter  i>.  Bradley,  IB  Maine,  62. 

(c)  In  Remer  v.  Dowoer,  S3  Wenil.  6!0,  ib  id.  377,  the  Court  of  Appeals  rerened 
rhc  deciKion  of  the  Supreme  Court,  as  reported  in  31  id.  10,  where  it  was  left  to  Ibe 
jurj  to  decide  the  matlet ;  but  the  groond  for  tlie  revena!  doe«  not  appear  clearly. 
Bmaait,  J.,  in  Raoeom  «.  Mai-k,  3  Hill,  S8T,  thinks  the  decision  proceeded  npon  the 
graand  tliHt  the  court  should  hare  decided  the  question,  and  not  the  jury.  !□  Milla 
0.  Bank  of  U.  S.,  II  Wheat.  43 1 ,  the  Judge  directed  the  jury  to  find  the  notii«  good,  if 
DO  other  note,  of  the  name  parties,  and  payable  at  the  same  place,  had  been  proved  to 
their  satisfactiuD  to  exist ;  and  tliis  chot^  was  held  correct.  This  would  seem  to  be 
treating  the  question  as  a  rnattcr  of  law.  It  was  so  treated  in  Bank  of  Alexandria  e 
Swaon,  S  Pet  S3,  and  in  Cayuga  Co.  Bank  r.  Warden,  I  Cotnsl.  413,  3  Seld,  19. 
See  the  case*  died  iitpra,  p.  4T4,  note  jr. 

[d)  Mills  V.  Bank  of  U.  H..  II  Wheat  431 ;  Bank  of  Alexandrna  d.  Swann,  B  Pet. 
33;  Reedy  i>.  Seixas,  3  Johns.  Cas.  337  i  Cayuga  Co.  Bank  v.  Warden,  1  Comst  413, 
3  Seld.  19.     See  lupra.  p.  473,  note  u. 

U)  Bcauchamp  v.  Cash,  1  Dow.  &  B.,  N.  P.  3.    See  next  note. 

(/)  Mellersh  i>.  Rippen,  7  Exch.  578.  The  com  of  Beaacbamp  v.  Cash,  I  Dow.  & 
R.,  N.  P.  3,  which  held  a  notice  to  be  bad  because  the  indorser  of  a  bill  was  described 
as  the  drawer,  must  be  considered  as  oTurmlcd. 

[g)  Messenger  v  Southey,  I  Han.  &  G.  76, 

[h]  Stockman  c  Parr,  11  H.  &  W.80B,si(pv,p.47>,notos. 
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ficieot.  Also,  misdescription  of  the  amount,{t)  names  of  the 
parties,(;')  date  of  the  note,(Ar}  the  place  where  the  bill  or  note 
was  payable,(/)  or  where  it  was  l7ing,(fR)  or  where  it  fell  due,(M) 
have  been  held  immaterial.  Whether  a  misstatement  as  to  the 
time  when  the  note  or  bill  was  presented  or  protested  is  suf- 
ficient to  invalidate  the  notice  is  unsettled,  the  authorities  being 
conflicting. (<))  But  the  reasons  for  holding  the  notice  ineffectual, 
because  by  this  or  any  other  inaccuracy  the  notice  informs  the 
Indorser  in  reality  that  he  is  dischai^d,  seem  to  be  quite  strong. 
There  is  also  a  conflict  on  this  point  witli  respect  to  whether  tliia 
is  a  question  of  law  or  fact. (7))  Although  a  misstatement  may 
not  be  material  as  regards  the  invalidity  of  the  notice,  yet  it  may 
have  some  effect  in  other  respects.  Tlius,  if  a  notice  misstated 
the  name  of  the  person  on  whose  behalf  it  was  given,  tlie  effect 
of  this  would  probably  be  to  place  the  party  giving  it  in  the  same 
situation  as  to  the  party  to  whom  it  was  given  as  if  the  repre- 
sentation had  been  true,  and  therefore  the  latter  would  have 
every  defence  against  the  former  that  be  would  have  if  the  notice 
had  been  really  given  by  the  party  named. (9)  Upon  the  whole, 
we  must  content  ourselves  with  saying  that  the  notice  should 
contain  all  the  facts  which  we  have  before  enumerated,  in  order 


(1)  Reedy  e.  Seixas,  i  Johns.  Cas.  337  ;  Bank  of  Alexmndria  tt.  Swuin,  9  Pet.  33  ; 
Cavugft  Co.  Baak  d.  Warden,  1  Comst.  413,  i  Seld.  19 ;  HcEnight  b.  Lewis,  i  Bub. 
fiSl  i  Bank  of  Rochester  b.  Gould,  9  Wend.  379 ;  BowM  v.  Odenhcimer,  S  $Dt«de« 
ft  M.  44  1  Snow  p.  Perkin<,  2  Mich.  S3g. 

(jl  Smith  D  Whiting,  II  Masa.  6.  where  the  maker,  whoie  namewaa  Jothatn  Cash- 
man,  nag  called  Jothnm  Cusliing  ;  Moorman  d.  Bank  of  Alabama,  3  Fort.  Ala.  363, 
uliere  a  labiequent  indoner  was  described  as  Pyron,  when  hia  nama  wai  Byron; 
Demiiftoun  D.  Steward,  IT  How.  606;  Carter  v.  Bradley,  19  Maine,  63. 

(Jr)  HilllD.  Bank  of  U.S.,  11  Wheat.  431;  Roia  c.Planten' Bank,  S  Hmnph.SU; 
Tobey  v.  Lcnaig,  14  Penn.  State,  463. 

(0  Bromage  e.  Vaaghan,  9  Q.  B.  <>I19. 

(n)  Rowlands  n.  Springett,  14  H.  t  W.  T. 

(n)  Smith  V.  Whiting,  13  Ma«a.  e. 

(o)  That  the  notice  wm  ineffectual  wa«  held,  aa  a  natter  of  law,  in  Ranaom  a. 
Mack.  3  Hill,  537 ;  Ronth  v.  Robertion,  1 1  Smcdea  t  M.  38! ;  Ecting  v.  Sclinylkill 
Bank,  S  Pean.  State,  355  ;  Townwnd  o.  Lorain  Bank,  3  Uhio  State,  345.  Cbiifra,  On- 
tario Bank  s.  Fetrie,  3  Wend.  45S ;  Crocker  v.  Qetchell,  33  Maine,  sgs.  The  reaaoo 
^*en  here  wai  that  the  indorser  coald  not  have  been  misled.  In  the  former  case,  tbe 
matter  vras  left  with  the  jary ;  in  the  latter,  the  ooart  aeem  to  have  decided  iL  It  will 
b«  *een,  howerer,  that  in  tbe  tatter  csm  the  mistake  wu  *ppat«nt  upon  tbe  face  of  tbe 

Ip]  See  the  caics  tn  note  D,(u;>ni. 

(f)  Haniion  ■>.  Rnscoe,  IS  M.  &  W.  !31. 
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that  it  may  be  sure  to  answer  its  purpose ;  but  there  ie  much 
uncertainty  as  to  most  of  them,  as  we  have  already  seen.  Where 
the  facts  are  not  In  dispute,  and  are  independeut  of  the  matter 
of  description,  misdescription,  or  misinformation,  our  leading 
authorities  hold  that  the  sufficiency  of  the  notice,  if  in  writing, 
ia  to  be  determined  by  the  court.(r) 


SECTION  II. 

OF   THE   MANNER   IN    WHICH   NOTICE   SHOULD   BE   GIVEN. 

The  notice  is  usually  in  writing,  but  it  seems  to  be  sufficient 
to  satisfy  the  law  if  it  be  oral  only  ;  (s)  but  it  can  be  much  more 
easily  and  certainly  proved  if  in  writing,  and  in  mercantile  mat- 
ters any  departure  from  established  customs  is  o)ijectionable  and 
generally  suspicious.  Personal  service  is  never  necessary.  It  is 
said  to  be  sufficient  to  leave  a  written  notice  at  the  dwelling  or 
counting-room  of  the  parties,  or  a  verbal  notice  with  any  one 
who  may  be  found  there. (()  This  rule  must,  however,  receive 
a  reasonable  interpretation.  It  would  not,  for  example,  be  suf- 
ficient to  leave  the  notice  with  one  known  to  be  casually  tliere 
for  a  temporary  purpose  ;  nor  with  one  who  was  obyimisly  unable 
to  comprehend  or  deliver  a  message.  Notice  is  usually  sent  by 
mail  in  London,  and  in  this  country  where  the  sender  and  the 


(r)  Dole  e.  Gold,  5  Barb.  490;  Wjim  s.  Aldun,  4  Denio,  163;  TownMud  «. 
Lorain  Bank,  S  Ohio  StXe,  34S ;  Pliitt  v.  Drake,  1  Douc.  Mich.  SSS ;  Bnwater  a. 
Arnold,!  Wi»c.  264.  It  aeems  to  hara  been  w  treated  in  Gilbert  r.  Dennis,  3  Mot  491; 
Finkham  v.  Macj,  9  Met.  174.  Cmlra,  it  vonld  seem,  Paal  v.  Joel,  3  H.  &  N.  4SS  ; 
De  Wolf  T.  Marray,  a  Sandf.  166.  In  McKnight  d.  Lewis,  5  Barii.  490,  the  diatinc- 
tion  is  cakan  tietween  a  notice  defective  on  iu  face  and  ose  in  irhich  the  noto  is  misde- 
Kiibed.  The  case  of  Ca^ga  Co.  Bank  e.  Wanien,  I  Comst  413,  S  Scid.  19,  i«  relied 
upon ;  but  in  that  case  the  court  decided  the  qaeslion  themselves.  It  woaid  seem  that 
an  indoraor  might  equally  be  deceJTed,  where  the  notice  does  not  convey  mSlcient  in- 
formation respecting  the  note  Or  the  circnmatancca  attending  its  dishonor,  as  well  as 
when  it  contaioi  some  error  or  mistake. 

(s)  Caylor  e.  Stevens,  4  Wend.  966;  Woodin  v  Foster,  IS  Barb.  146;  Shaai, 
C.  J.,  Oitbcrt  V.  Dennis,  3  Met  49S ;  Glasgow  b.  Pratte,  S  Misto.  336  ;  Metcalfe  v. 
Richardson,  11  C  B.  1011  ;  Caunt  d.  Thompson,  T  id.  400;  Honsego  o.  Cowne, 
3  M.  &  W.  34S ;  Fhilllpa  v.  Qonid,  8  Car.  &  P.  8S3 ;  Smith  v.  Boolton,  1  Hail.  S 
W.  3. 

(0  Bm  infra. 
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party  addressed  do  not  lire  in  the  same  town.(u)  And  if  prop- 
erly sent  by  mail,  the  law,  wliich  for  certain  purposes  seems  to 
guarantee  a  discliarge  of  their  duties  by  pei-sons  employed  by 
the  State,  or  to  assume  such  due  discharge  as  a  fact,  holds  the 
sender  relieved  from  all  consequences  of  a  miscarriage,  as  has 
been  already  intimated  in  respect  to  demand.  In  other  words, 
the  sender  is  bound  to  use  due  diligence ;  and  on  this  point  it  is 
sufficient  diligence  if  the  letter  be  put  into  a  regular  postofficc ; 
for  it  cannot  be  asked  of  any  sender  that  be  should  have  any 
oversight  of,  or  interference  with,  the  public  service  of  the  post- 
office.  And  tlierefore  he  is  held  to  no  liability  for  accident 
there,  however  it  may  happen. (v) 

■  The  same  rule  would  undoubtedly  apply  to  an  international 
mail  service  by  water.  But  if  the  sender  prefer  sending  the  no- 
tice by  hia  own  messenger,  or  by  any  other  means,  he  may  do 
BO ;  (w)  it  is  not,  however,  quite  certain  what  his  responsibility 
now  is.     It  may  be  that  the  due  diligence  required  of  him  is  sat- 


(u)  See  infia,  pp.  4SI,  ISS. 

(v)  In  the  following  ctuee  il  wu  held  ihtit  putting  >  letter,  properly  directed,  and  at 
a  proper  time,  in  the  poat-offlce  was  eufflcieal,  without  proof  of  iti  reopUoD.  Saon- 
dereon  v.  Jndge,  3  U.  Bi.  St)9 ;  Fsrker  v.  Gordon,  T  Eut,  S8S  ;  Bustard  r.  Lerering, 

6  Wheat.  lOS  ;  Lindenberger  v.  Beall,  id.  104  ;  Haitn  t.  Baldwin,  6  Has<i.  316  ;  Sian- 
ton  V.  Blauom,  U  id.  116  ;  Oeden  b.  CowIgj,  3  Johns.  374  ;  Ellis  v.  Commcrcia!  Bank, 

7  How.  Hiu.  291 ;  Commercial  Bank  v  Strong,  3S  Vt.  316.  See  Walters  r.  Brawn, 
!SMd.9SSi  Halyc.  Brawn,  S  Penn.Stale,176i  Smyth  v.  Hawthorn,  3  Rawie,  3S5 ; 
Hanford  Bank  v.  Hsrt,  3  Day,  491.  See  Shepard  a.  Hall,  1  Conn.  329.  In  MiUer 
p.  Uacklcj,  5  Johns.  375,  the  notary  lesiiGcd  that  it  was  his  nsnal  practice  to  mail 
nolicea  to  indomera  living  at  a  dislani^  the  evening  of  the  day  of  pracest.  and  that  he 
had  no  donbt  bnl  that  he  had  done  so  with  the  notice  in  the  cue  in  suit,  thoogh  he 
couid  not  recollect  positively.  Held  snfflt-ient.  Bat  in  Dale  r,  Lnbbock.  I  Bamaid. 
199,  Raymond,  C.  J.  ''did  not  think  the  bare  sending  of  a  letter  to  the  post-honse  wonld 
be  sofflciont,  wichout  botob  further  proofs  of  ihe  acceptor's  reoeiving  it."  In  the  follow- 
in);  cases  there  whs  evidence  of  a  delay  in  the  iransniission  br  mail,  Dictina  v.  Beat. 
10  Pet  572 ;  Mnnnt  Vernon  Bank  K.  Holden,  1  R.  I.  467  ;  Dobree  r,  Eastwood,  3  Car, 
&  P.  3S0;  Slocken  D.  Collin,?  M.  &  W.  S19;  Woodcock  t>.  UonldBWOrtb,  16  M.  A 
W.  134,  In  the  following  cases  there  was  evidence  that  the  notice  was  Dot  receiTcd. 
Shed  V.  Brett,  1  Pick.  401 ;  llenshaw  v.  Triplet!,  33  Misso.  S13;  Chapman  v.  Lipv 
combe,  1  Johns.  394,  where,  from  the  circumstances  of  the  case,  (he  notice  could  not 
have  come  to  the  hands  of  the  party  to  whom  it  was  senL  In  Jonea  n.  Wnrdell,  6 
Watta  &  8.  399,  there  was  a  delay  owing  to  the  ftct  (hat  the  wrong  person,  of  the 
same  oamo  with  (he  Indorser,  (ook  the  nodce  oat  of  the  postofflce.  The  indoncr  waa 
bald. 

(v)  Jarris  v.  St.  Croix  Hannf  Co.,  33  Maine,  387  ;  Banci«ft  e.  Hall,  Holt,  N.  P. 
t7S ;  Feanou  v.  CratUn,  3  J.  P.  Smith,  401 ;  WhUduad,  J.,  Huelton  Co.  i^  ByenaK 
Speucer,  139. 
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iBfied  vith  reasonable  care  in  selecting  his  mesBenger  or  servant ; 
but  perhaps  it  should  be  held  that  he  may  select  either  to  employ 
a  public  servant,  and  then  the  responsibility  is  off  his  hands  as 
Boon  as  the  notice  is  delivered  to  the  mail ;  or  he  may  elect  to 
send  it  by  his  own  private  conveyance,  and  then  his  responsibility 
continues  until  due  delivery  to  the  person  to  be  notitied.(x)  We 
think  this  latter  view  is  more  consonant  with  the  true  principles 
of  the  case,  and  should  be  unwilling  to  admit  an  exception  to  it, 
unless,  perhaps,  where  the  sender  could  not  be  said  to  elect,  b^ 
cause  tliere  was  no  public  conveyance  between  him  and  the  person 
to  be  noticed. (^)  Then  it  becomes  his  duty  to  send  the  notice 
in  the  best  and  safest  way  he  can  ;  and  if  he  exercises  a  sound 
discretion  In  selecting  and  in  using  that  way,  he  might  be  safe 
from  the  consequences  of  a  miscarriage  which  could  not  be  at- 
tributed to  him  as  a  fault.  Where  it  should  be  sent  by  mail,  but 
is  sent  by  a  private  messenger,  it  seems  that  if  it  arrives  on  the 
same  day  on  which  the  mail  would  bring  it,  and  later  in  the  day, 
it  is  still  sufficient  if  it  comes  within  business  hours ;  (z)  but  if  it 
does  not  come  until  the  day  after,  this  delay  vitiates  tlie  Dotice.(a) 

(x)  In  Van  Vechtcn  v.  Prajn,  3  Eem.  S49,  fiSS,  JiAnaon,  J.  uid :  "  Where  the  ler- 
TiM  ia  bf  mail,  the  duty  of  ^e  bolder  is  discharged  bj  depotitlng  tbe  notice  In  the 
pouofflce,  property  directed.  Whether  it  ever  reachea  the  indoner  or  not,  hii  liabiU^ 
1*  fixed  Od  llie  other  hand,  where  personal  notice  ia  to  be  giTen,  tbc  obligation  il 
upon  the  holder  to  leave  the  notice,  either  with  the  party  to  be  charged,  or  at  his  reii- 
dence  or  place  or  biuinees.  In  these  casee,  there  is  no  liek  in  traiumission  to  be  borne 
by  the  indorser." 

[y]  In  Bank  of  Colnmbia  v.  Lawrence,  1  Pet  G78,  984,  Thampum,  3.  aiid :  "  In  CB«et 
where  the  party  entitled  to  notice  re*ides  in  the  country,  unless  notice  sent  by  mul  ia 
■officient,  a  special  messenger  mnst  be  employed  for  the  pnrpose  of  eerving  it.  And 
we  think  that  the  present  case  is  ciearl;  one  which  does  not  impose  npan  the  plalntiBl 
inch  duly.  Wa  do  not  mean  to  say  no  auch  coses  can  ariac,  bat  they  will  Ecldom  if 
ever  occar,  and  at  all  eventa  anch  a  conrae  ought  not  to  bo  reqaired  of  a  holder,  except 
nnder  very  special  circnmstancea.  Some  countenance  has  lately  been  given  to  Ihit 
practice  in  England  in  extraordinary  cawa,  by  allowing  the  holder  to  recover  of  the 
indoraer  the  expenses  of  serving  notice  b;  a  special  messeDger.  The  case  of  Peaison 
■.  Crallan,  3  J.  P.  $mith,4M,  iaoneorthiadeacription.  But  in  that  case  the  court  did 
not  say  thai  it  was  necetsary  to  tend  a  apecial  meaaenger,  and  it  waa  left  to  the  jury  to 
decide  whether  it  was  done  wantonly  or  not  The  holder  ii  not  bound  to  use  the  mail 
for  tbe  porpoae  of  sending  notice.  He  may  employ  a  apecial  meewnger  if  he  pleaaoa, 
bnt  no  case  baa  been  fonnd  where  the  F.ngliih  courts  have  directly  decided  that  he 
ma>t  To  compel  the  holder  to  incur  anch  expense  would  be  nDrcaeonable,  and  tbe 
policy  of  adopting  a  rule  thai  will  throw  sach  an  increased  charge  npon  commercial 
paper  on  tbe  par^  bound  to  pay,  ia  at  leait  very  qnestionable." 

(*)  Bancroft  v.  Hall,  Holt,  476. 

\a)  Hee  Beecbhig  e.  Gower,  Holt,  319,  tMte ;  DarbishirB  v.  Parker,  6  Eaal,  3.  In  Jarvli 
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If  the  want  of  an  earlj  poet  would  cause  a  considerable  delay, 
aud  the  parties  were  near,  so  that  notice  could  easily  and  cheaply 
be  sent  by  private  band,  we  should  say,  however,  that  it  ought  to 
be  sent  so ;  and  a  long  delay  could  not  be  justified.(&}  It  has 
been  held,  tliat,  where  a  private  messenger  was  employed,  a  holder 
might  in  such  a  case  chaise  the  person  addressed  a  reasonable 
sum  for  the  expense  of  doing  so.(c)  It  has  been  held,  that  a  bank 
which  holds  a  note  for  collection,  and  exercises  due  care  in 
selecting  a  notary  to  whom  it  is  sent  for  demand,  protest,  and  no- 
tice, is  not  answer^le  for  the  default  of  the  notary.  The  notary 
public  stands  in  some  degree  on  the  footing  of  the  mail  service, 
as  an  agent  or  instniment  provided  by  law,  and  therefore  to  a 
certain  extent  guaranteed  by  law.  The  authorities  are  not  uni- 
form on  this  question  ;  some  hold  the  bank  liable  for  the  proper 
conduct  of  the  notary  employed  ;  and  those  which  hold  the  bank 
discharged  by  due  care  in  selection  seem  to  apply  the  same  rule 
to  any  person  selected  with  due  care  as  a  competent  agent.((Q 

V.  St.  Croix  Mannf.  Ca.,  !8  Maine,  SBT,  ■  notice  bad  been  fonrardcd  part  of  the  waj  bj 
■  primie  nKMscnger.  B7  the  regalnr  coarse  of  the  mail  the  notice  ini(>lit  hare  been 
received  eome  dajs  before  ite  actnal  reception.  Held,  that  it  was  incumbent  upon  the 
plainiifT  to  hari;  c:ipUincd  tbie  dclaj,  and  not  having  done  bo,  he  wm  nooBDiled. 

(ft)  In  eome  cases  it  bns  been  held  that  it  was  tteccBsiiTy  to  make  use  of  a  sperinl  mee- 
lenger,  as  irben  the  indoiaer  lived  at  a  considerable  distance  from  a  poit-office.  Fish 
V.  Jackman,  19  Maine,  4S7  ;  FanneTi'.  Sk.  Bank  v.  Butler,  3  Liltell,  49S  ;  Barker  p.  Hall, 
Mart.  &  Y.  183  ;  Bedford  u.  Hickman,  1  Ycrg.  166.  Sea  Farmera',  &c.  Bank  1:  Battle, 
4  Humph.  S6.  But  these  may  be  doubted,  aa  it  will  be  seen  hereafter  that  raanj  author- 
ities hold  that,  in  such  cases,  it  will  be  aulEcient  to  send  the  noiices  to  the  nearest  post- 
office.  Id  Stale  Bank  v.  Ajan,  2  Hslst.  130,  Ford,  J.  said  :  "ir  penons  residing  Etr 
from  a  post-town,  aside  from  the  common  walks  of  ^garions  commerce,  will  give 
tbeir  names  in  guaranty  of  commercial  paper,  it  is  belter  that  the;  shonld  be  held  to 
inquire  for  letters  at  the  noarost  posl-offlce,  about  the  time  such  psper  comes  to  ma- 
turity, Chan  that  the  holder  should  be  compelled  lo  send  a  special  menscnger  Rftj  or 
one  huQiiied  and  fifty  milos  to  serve  personal  notice,  or  that  an  established  sjstem 
of  notices,  Bufficientiy  complei  alrciul;,  should  be  forced  to  give  way  lo  the  inlrodnc- 
tion  of  novel  exceptions,  imposing  burdensome,  expensive,  and  hazardous  duties  on 
all  men  or  business,  merely  out  of  favor  to  eccentric  legidences." 

(e)  Pearson  b.  Crallan,  S  J.  P.  Smilh,  HIM,  where  it  was  left  to  the  jnty  to  dedda 
whether  iho  special  messenger  wag  necessary,  and  whether  the  cbarge  was  reasonable. 

(if)  Bellemire  v.  Bank  of  United  States,  *  Whart.  lOi ;  Jackson  0.  Union  Bank  of 
Mairland,  6  Harris  &  J.  1-16  ;  East  Iladdam  Bank  v.  Scovil,  IS  Conn  303  ;  Wingata 
B.  Mechanics'  Bank,  10  Barr,  104  ;  Fabens  ".  Mercantile  Bank,  13  Pick.  330;  Dor- 
chester &  Milton  Bank  e.  New  England  Bank,  1  Cash.  IT7;  Warren  Bank  «.  SafToIh 
Bank,  10  Cnsh.  SS3.  It  was  so  held  bv  the  Supreme  Court  of  New  York  in  Allen  v. 
Merchants'  Bank,  IS  Wend,  483.  The  decision  in  this  rase  was,  howeTer,  reversed  117 
the  Court  of  Error*  by  a  vole  of  14  to  10,  Cbancellor  Walworth  deliverint;  an  opinio* 
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Li  London,  it  is  enough  if  die  notice  is  put  into  anj  authorized 
receiving-house  ;  but  it  has  been  said  not  to  be  enoiigh  to  deliver 
it  to  a  "beliman"  in  the  streets. (/)  Subsequently,  tliis,  how- 
ever, seems  to  be  doubted, (^)  aud  Lord  Deuman  calls  a.  bellman 
"an  ambulatory  post-office. "(A)  The  true  question  must  be 
tltis,  —  Is  a  bellman  an  officer  of  the  state,  and  in  substance  an 
authorized  receiver  for  the  posfroffice  ?  If  not,  he  sliould  stand 
upon  the  same  footing  as  any  other  carrier.  Probably  us^e 
would  have  some  effect  ou  a  question  of  this  kind. 

Proof  tiiat  a  letter  was  put  on  a  table  with  others,  and  that  it 
was  the  regular  course  of  business  of  the  porter  of  the  place  to 
take  all  letters  so  deposited  to  the  post-office,  was  held  to  be  in- 
sufficient ;  but  it  was  intimated  that  the  evidence  of  the  porter, 
that  he  always  carried  the  letters,  without  any  distinct  recollec- 
tion of  this  one,  might  have  made  the  proof  sufficient.(f)     If  the 


in  bTor  oTatBrTtiing;  the  jud(;TaeTit  of  ihe  Supreme  Conrt  SS  Wend.  SIS.  This  deciii- 
ioa  of  the  Court  of  Erron  is  rcgnrdcd  aa  having  settled  the  law  in  Men  York,  See 
Hoard  V.  Gamer,  3  Sandf.  179  ;  Monlgomer;  Co.  Banic  e.  Albany  CStjr  Bank,  8  Bub 
■96,  S  Seld.  4G9. 

(/)  In  Hawkins  v.  RdR,  Penke,  Ct».  IBS,  Loid  Ktnyon  held,  that  eridence  tbat  a 
letter  containing  bills  of  exchange  wat  delivGted  to  the  beilman  was  no  proof  that  the 
I«tler«  arrived  at  [he  post-office. 

{g)  In  Fuck  v.  Alexaniter,  3  Moore  &  8.  789,  a  letter  containing  bank-notes  was 
given  (o  the  bellman,  who  pat  it  into  his  mail-bag.  The  bellman  testified  thnc  the 
bags  arc  delivered  loi  ked  at  the  post-office,  and  that  a  letter  once  pnt  in  could  not  be 
abstracted  without  the  aid  of  Ihe  key.  The  jar;  fonnd  for  Ihe  plaintiiT,  on  the  ground 
Ihat  Ihcre  was  no  evidence  that  the  letter  over  reached  the  poat-offlce.  The  court  sel 
aside  the  verdicrt  as  agninsi  evidence.  The  cases  of  Hawkins  v.  Run,  and  Pack  >. 
Alexander,  were  not,  it  will  be  seen,  cases  involving  the  daliverr  of  a  nolke  to  a 
postman,  but  letters  conlaining  money ;  and  it  may  well  be  donbted  whether  sod 
strictness  would  be  reqnireil  in  the  former  case  as  in  the  latter.  In  Scott  u.  LiSbrd, 
fl  Ea.*t,  347,  !  Camp.  246,  the  plaintiff,  living  in  London,  sent  the  notice  to  the  dcfond-. 
ant,  who  resided  in  Shadwall.  b;  the  twopenny-post  Held  snfficient  Le  Blanc,  J. 
said,  9  East,  348 :  "  I  cannot  rale  that  the  holder  of  a  bill  may  not  avail  himself 
of  the  conveyance  bj-  the  twoponny-post."  So  the  court  said,  1  Camp.  249,  that 
"  they  did  not  see  why,  when  the  parties  reside  in  London,  or  the  near  neighborhood,  the 
party  sending  the  nolico  should  not  he  allowed  ID  avail  himself  of  the  convenience  of 
the  twopenny- post,  but  should  be  obli^d  to  despatch  a  spedat  messenfcer."  In  Smith 
e.  Hallelt,  2  Cnmp.  SOS,  the  notice  was  seni  by  the  iwopcnny-po?!,  and  no  objeclian 
was  taken  to  this ;  but  (he  case  turned  on  another  point.  In  Ktlton  v.  Fairclongh,  S 
Camp.  G33,  it  was  held  that  a  notice  might  be  sent  by  the  twopenny-post  to  any  place 
within  iw  limita,  and  Ihat  distance  was  immaterial.  In  Dobreo  v.  Eastwood,  3  Car.  & 
P.  SJO,  iho  notice  wa4  sent  by  tho  same  conveyance,  the  parties  all  reaiding  in  the  aama 
place.    It  was  proved  that  there  was  an  actual  delay,  hot  the  notice  was  held  sufficient. 

th)  Skilbeck  n.  Oarbett,  T  Q.  B.  846,  849. 

(i)  Hciherington  s.  Kemp,  4  Camp.  193.    In  Skilbeck  r   Qarheti.  T  Q.  B.  84S,  • 

Vol.  r.— S  P 
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parties  live  in  the  same  town,  the  American  cases  hold,  rerj  gen- 
erally, that  the  mail  \b  not  the  proper  instrument,  or  rather  tlist  It 
has  no  advantage  in  law  over  any  other  inean8.(_;)    So,  according 


clerk  of  the  plainlifT  Wstilied  ihat,  in  the  general  conne  of  btulneas  at  lh»  plaintilT* 
office,  lelten  were  made  up  by  him,  and  the  public  poilman  called  ereiy  day  for  (he 
leltoni,  which  were  placed  in  a  bon  in  the  tovbi  where  the  witneii  sat,  and  were  tabm 
from  Clia  box  bj  the  postman.  The  wiCneaa  castiflcd  that  the  letter  in  qaestion  was  made 
ap  in  the  nBoal  conne,  but  no  fartlier  evidence  was  given  m  to  the  sendin);.  Held 
■officient.  See  also  Brailsford  u.  Williams,  15  Hd.  ISO;  Bell  v.  Hagerstown  Bank, 
T  Gill,  21 G  ;  Flack  d  Green,  3  Gill  &  J.  4T4  ;  Miller  n.  Hacklej,  5  Johns.  37S,  nqoni, 
p.  47B,  note  e.  In  Commercial  Bank  v.  Strong,  iS  Vt,  316,  it  was  proved  lo  be  the 
datj  of  one  clerk  of  u  bank  to  GU  out  and  direct  notices,  and  lo  place  them  on  hii  deak. 
It  was  also  proved  to  be  the  dnly  of  another  clerk  to  take  the  notices,  ao  left  daily,  to 
the  poat'oSco.  The  nolico  waa  proved  to  have  been  left  in  the  uaual  place  on  a  ce> 
lain  day,  and  afterivgrda  on  the  same  day  had  tteen  removed.  The  clerk  vhose  dn^ 
<t  waa  to  carry  leilen  to  (he  pOBt-officc  tfailBcd  that  hia  usnal  practice  was  to  carry  them 
promptly,  but  he  conld  not  swear  that  he  had  duricd  the  notice  in  the  case  in  aniL 
Held  Bufflcient  proof  of  notice.  Redjuid,  C.  J.  criticises  the  propoajtiona  laid  down 
In  Cbittj  on  Bills,  — that  it  is  incambeni  upon  the  holder  "  to  prove  distinctly  and 
by  positive  evidence  that  dno  notice  waa  given,  and  that  it  cannot  be  left  to  inference  or 
pnaumptiOD  " ;  and  that  "  the  party  who  pnta  a  letter  giving  notice  of  the  dishonor 
of  a  bill  into  the  poet-offlce  moit  be  able  to  swear  to  a  certainly,  and  not  doabifuUy, 
that  he  pnt  the  letter  in  liimself,  and  not  tliat  he  was  doubtful  whether  he  did  not  de- 
liver it  to  another  clerk  to  pat  it  in,"  —  declaring  them  unsupported  by  the  aulhoritiM 
referred  to.  In  Mount  Vernon  Bank  b.  tiolden,  1  R.  L  467,  the  notice  was  delivered 
(0  an  assistant  of  the  poslmasler,  In  a  room  adjoining  the  office,  such  being  Iha  Ollga 
in  that  place.  Held  sufficient,  although  there  was  a  delay  in  the  transmission  there. 
In  Havrkea  v.  Salter,  4  Bing.  715, 1  Moore  &  F.  750,  the  holder's  clerk,  who  copied  the 
nodce,  said  that  it  wu  pnl  into  the  post-office,  hut  conld  not  recollect  whether  by  him- 
self or  by  another  clerk.  Held  not  sufficient  evidence  of  ita  being  depoaited  in  the 
poat-office. 

{})  Feirce  v.  Fondar,  i  Het.3S3;  Ireland  v.  Kip,  10  Johns.  490,  II  id.  SSI.  See 
Smedes  n.  Utica  Bank,  30  id.  373  ;  Cayaga  Co.  Bank  t>.  Hennctt,  9  Hilt,  336 ;  Hyalop 
p.  Jonea,  3  McLean,  96 ;  Shepard  v.  Haley,  I  Conn.  36T  ;  Manchester  Bank  v.  Fel- 
lows, B  Foatcr,  303;  Green  n.  Darling,  IS  Maine,  141  ;  Davla  «.  Gowen,  19  id.  447; 
Kramer  d.  H'DowgII,  8  Watts  &  S.  138 ;  Haly  e.  Brawn,  5  Penn.  State,  178  ;  Bell 
B.  Hageistown  Bank,  7  Gill,  216;  Walters  v.  Brown,  IB  Md.  385;  Farmers',  4c 
Bank  d.  Butler,  3  Liltcll,  49S;  Clay  r  Oakley,  17  Mart.  La-  137;  Miranda  f.  Ci^ 
Bank,  6  La.  740;  Porter  r.  Boyle,  8  id.  170;  Manadne  v.  Kitchen,  3  Bob.  La.  361; 
Saul  V.  Brand,  1  La.  Ann.  9G ;  Curtis  n.  Slate  Bank,  6  Bladtf.  313 ;  Coslln  v.  Ran- 
kin, 3  Jones,  N.  Car.  387;  Stephenson  d.  Primrose,  8  Port.  Ala.  I9S;  Foster  a. 
McDonald,  3  Aln  34;  Brindley  b.  Barr,  3  Horring.  Del.  419;  Remington  v.  Har- 
rington, 8  Ohio,  507.  But  when  there  are  two  post-officea  in  the  same  town,  and  the 
notice  would  be  transmitted  from  the  one  to  the  other,  in  the  onllnary  course,  in  order 
lo  reach  the  indorser,  such  a  method  of  transmisaion  is  proper.  Ransom  a.  Mack,  3 
mil,  687.  Sea  Seneca  Co.  Bank  e.  Neais,  B  Denio,  399,  3  Comst.  449.  Shaw,  C.  J  , 
Peirce  c  Pendar,  6  Met.  359 ;  The  penny-post  might  be  naed  in  such  case.  See  the 
cases  of  Bank  of  Columbia  t>.  Lawrence,  I  Pet-  678 ;  Brindley  d.  Barr,  3  Barring.  DeL 
419;  Curtis  V.  SlMeBank,  6BIackf.31S;  Fanners',  Ac.  Bank   .  Batler,3  Littell,  496; 
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to  one  authority,  if  the  party  addressed  duly  receive  the  notice, 
or  if  the  jury  cau  prqperly  presume  from  the  facts  of  the  case  that 
it  was  received,  the  mere  manner  in  which  it  was  sent  is  wholly 


Giat  V.  L^brand,  3  Ohio,  sol ;  Loniaiana  State  Bank  v.  Kowel,  IS  Man.  La.  M)6 ;  Bell 
D.  Hagarstown  Bank,  7  Gill,  9IG.  In  Walters  v.  Brown,  15  Md.  !85,  it  was  held,  that 
where  there  was  a  pvnnj-post,  the  mail  might  be  ntcd  as  a  method  of  transmigaion,  and 
that  the  tame  rule  applied  aa  to  tbo  riak  in  anch  casei  as  where  the  parties  resided  in 
different  lowna.  Wliore  the  indorser  and  holder  live  in  different  towns,  the  notite  may 
be  de/ioiiltd  in  the  posuiffice  of  the  town  where  the  indarser  tires.  Stamps  u.  Brown, 
Walker,  526  ;  Gindrnt  D.  Mechanics'  Bank,  7  Ala.  324  ;  Foster  u.  McDonald,  8  id.  376, 
Timms  v.  Delisle,  a  Blackf  417.  CoiUra,  Patrick  b.  Beailcv,  6  How.  Miss.  609  ;  Hogan 
V.  Bingaman,  T  id.  56S;  M'Cnimmen  n.  M'Craminen,  IT  Mart.  La.  158.  Id  Greene  p. 
Farley,  iO  Ala.  322,  it  was  held,  that  if  the  indorBsr  and  owner  live  in  the  same  place, 
bat  the  note  is  protested  in  another  bj  a  notary,  the  latter  maj  s^ll  transmit  notice  to 
the  indorser  by  mail.  Where  the  parties  lire  in  different  towns,  but  use  the  post-office  in 
the  same  town,  the  mail  may  bo  naed  as  a  place  of  deposit  for  Che  notice.  Caraon  *. 
Bank  of  Alabama,  4  Ala.  148 ;  Bank  of  Colambia  s.  Lawrence,  1  Pet.  578  ;  Jones  o. 
Lewis,  8  WatU  &  S.  14;  Timma  n.  Delisle,  5  Blackf.  447;  Bell  n.  State  Bank,  7  Blackf, 
496;  Fiaher  v-  State  Bank,  id.  610  ;  Barret  v.  Evans,  28  Miaso.  331 ;  Foster  u.  Stneath,  I 
nich.  338,  Cbnrm,  Laporta  u.  Landry,  17  Mart.  La.  359;  Lonisiana  Stale  Bank  c.  Howel. 
18  id.  506;  Pritchani  d.  Scott,  19  id.  491;  Glenn  t>.  This  lie,  1  Rob.  La.  573;  Harris  v. 
Alexander,  E>  id.  151 ;  Farmers',  &c.  Bank  b.  Bntler,  3  LittoU,  498.  But  tlieso  coses  are 
now  OTcrruled.  New  Orleans  Canal,  &c.  Co.  v,  Barrow,  2  La.  Ann.  326 ;  Hepburn  c 
Ratliff,  id.  331  ;  Bird  n.  McCalop,  id.  351  ;  New  Orleans,  tc  R.  Co.  p.  Patron,  id.  353; 
[dihrop  II.  Delee,  S  id.  170;  Bank  of  Loaisiana  e.  Toamillon,  9  id.  133;  Bondaranta 
Everett,  I  Met,  Ky.  658.  In  Hartford  Bank  v.  Stednian,  3  Conn.  489,  a  note  vras  di»- 
eoQDted  at  the  Hartford  Bank,  and  protested  at  Middletown,  at  a  bank  in  which  place  it 
was  payable.  Tbe  notary  in  Middletown  directed  the  notice  to  the  indoner,  ieaving  tlie 
place  blank,  and  enclosed  it  to  the  Hartford  Bank.  The  cashier  of  the  latter  bank  inserted 
the  word  "Hartford,"  the  indorser  living  there,  and  deposited  the  notice  in  the  post-office. 
Held  BQfficieot.  8o  Manchester  Bank  o.  Fellows,  8  Foster,  302 ;  Wamn  o.  Gilman, 
I7Maino,360;  Eagle  Bank  c  Hatliaway,  5  Met.  212.  But  in  Sheldon  v.  Benham,  4 
Hill,  129,  the  notary  prolealcd  a  note  in  the  place  where  it  was  payable,  and  forwarded 
notices  for  all  the  indoisera  residing  at  a  diBerent  place  to  the  fourth  indorser.  He 
deposited  them  in  iho  post-office  in  the  place  where  the  indorscrs  lived.  Held  insnS- 
deni.  If  11  note  is  payable  at  a  bank  in  the  same  place  where  Iho  indoner  lives,  notice 
to  him  cannot  be  depoiilcd  in  the  postoCBce.  Bowling  a.  Harrison,  B  How.  34S;  State 
Bank  o.  Slanghter,  7  Blackf.  133.  But  in  such  case,  a  usage  to  deposit  notices  in  the 
post-office  wilt  bind  the  parties  to  the  note.  Chicopee  Bank  d.  Eager,  9  Met.  SB3  ;  Qin- 
drat  V,  Mechanics'  Bank,  7  Ala.  3i*.  See  Bank  of  U.  S.  v.  Norwood,  1  Harris  &  J. 
423;  Bell  v  Uagcralown  Bank,  7  Gill,  216.  Tbe  usage  should  be  clearly  proved. 
Fhua,  in  Bowling  c,  Harrison,  6  How.  248,  there  was  a  memorandum  attached  to  the 
note,  that  "the  third  indorser,  J,  P  H.,  lives  at  Vickaburg."  A  usage  of  the  hanks 
in  Vickabnrg  was  proved,  lo  the  effect  that  personal  notice  was  served  on  the  indoraers 
living  in  that  place,  unless  there  waa  a  memorandum  on  the  note  or  bill  designating 
the  place  to  which  the  notice  was  lo  be  sent  It  was  contended  that  tho  jnry  might  be 
allowed  lo  infer,  from  the  facts  of  the  case,  that  ihoie  was  a  aiago  in  snch  cases  as  the 
one  in  suit  to  deposit  noticos  in  tbe  post-office;  bat  it  was  held  that  there  was  no  evs- 
dance  (rom  which  ajur;  would  bejostifled  in  drawing  sacb  infbrence.    But  in  Wilcox 
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immaterial.  (A;)  But  if  sent  b;  mail  vliere  both  parties  live  in 
the  same  town,  it  would  seem  that  the  sender  remains  responM- 
ble  for  tlie  due  delivery  of  tlie  uotice.  Although,  however,  the 
general  rule  may  bo  considered  as  well  settled,  yet  the  decisions 
of  our  courts  are  by  no  means  unanimous  with  regard  to  its  ap- 
plication. One  class  of  authorities,  which  adheres  with  much 
strictness  to  the  rule,  declares  that  the  true  principle  by  which 
each  case  is  to  be  decided  is  this,  —  that  the  post-office  is  to  bo 
used  as  a  means  of  transmissum  only,  and  not  a  place  of  de- 
posit.(^  Other  authorities,  regretting  that  the  rule  was  ori^- 
ually  adopted,  declare  that  it  is  too  well  settled  to  be  overturned, 
but  decide  that  its  operation  is  not  to  be  extended.  The  true 
test  would,  then,  seem  to  be  only  the  fact  whether  the  holder  and 
the  party  to  whom  the  notice  is  to  be  sent  reside  in  the  same 
town  or  not.(m)  Originally,  perhaps,  notice  could  never  be  sent 
through  the  post^office,  aud  the  first  relaxation  was  to  allow  this 
method  of  communication  where  the  parties  resided  in  diSerent 
tpwns.(?i)  We  are  aware  of  no  good  reason  for  any  dilTerence 
between  our  law  and  that  of  England,  except  that  the  English 
law  is  in  that  respect  very  much  London  law,  and  in  that  vast 
city  the  public  arrangements  for  speedy  delivery  to  everybody  give 
peculiar  weight  to  all  the  reasons  which  would  induce  a  resort 
to  Uie  postrfliEce  anywhere.  In  this  country,  generally  at  least, 
a  use  of  tlie  postHjffice  in  the  some  town  would  imply  a  delay  of 
a  day,  which  may  he  avoided  by  employing  a  clerk  or  messenger. 
It  seems  to  be  held  in  England,  and  for  reasons  which  would 
probably  be  deemed  sufficient  in  this  country  wherever  tliey  were 
applicable,  that  if  there  was  a  communication  across  the  ocean 
by  regular  lines  of  packets,  under  steam  or  canvas,  the  vessels 
composing  tliat  line  might  be  used,  and  a  holder  might  delay  a 


V.  M'Nutt,  S  HoiT.  Mua.  T76,  it  wu  beld  thtit  a  cnstom  among  the  nolaries  of  «  pan- 
dculnr  citj  lo  deposit  notice  in  tho  post-office  for  an  indarser  could  not  make  the  pmo- 
lice  lawful.  Ch&ngcd  in  Nev  York  bj  statute  in  1B57.  The  osage  abould  be  ccnain 
and  clear.     Thorn  n.  Bice,  15  Maine,  263. 

(it)  Hjstop  D.  Jones,  3  McLean,  96.  See  Hill  e.  Crary,  id.  682 ;  Foaler  v.  McDon- 
ald, 5  Ala.  376  ;  Bradley  v.  Davis,  £6  Maine,  4S  ;  Itunk  at  U.  S.  v.  Corcoran,  3  Pet, 
lai  ;  Manchester  Bank  n.  Fellows,  8  Foster,  302;  Whitcford  o.  Burcltmyor,  1  Gill,  IS7. 

{!)  Bronion,  J.,  Ransom  D.  Mack,  2  Hill,  S8T ;  Farmen',  &c.  Baok  v.  BaECle,  t 
Humph.  86. 

(m)  SImvi,  C.  J.,  Eagle  Bank  d.  Bathawaj,  B  Met  3IS. 

(it)  Brontm,  J.,  Bamam  v.  Mack,  3  Hill,  SST. 
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reasonable  time  for  the  next  regular  ship ;  and  the  fact  that » 
casual  ship  whicli  might  have  takeu  the  notice  sailed  sooner  and 
arrived  sooner  would  not  vitiate  tlie  notice.(o)  If  the  delay 
caused  in  this  way  were  very  great,  and  the  probability  of  this 
should  liave  been  anticipated,  as  if  the  holder  delayed  a  fortnight 
for  a  regular  sailing  packet,  and  a  casual  but  safe  steamer  de- 
parted in  a  day  or  two,  such  delay  would  no  doubt  be  considered 
unreasonable,  and  therefore  inexcusable. 

The  postmark  on  a  letter  is  prma  facie  evidence  tliat  the 
letter  was  deposited  in  the  office  on  that  day,  but  is  open  to 
rebutter,  (p) 

Curious  questions  have  arisen  as  to  the  address.  If,  for  in- 
stance, the  Bonder  has  no  better  means  of  knowing  how  to 
address  a  drawer  than  by  his  name  as  written  by  himself  on 
the  bill,  and  through  an  error  caused  by  the  indistinctness  of 
the  writing  the  notice  does  not  reach  the  drawer  in  season,  tlie 
drawer  is  not  di3chai^ed.(g)     Nor  would  the  imlorsers  be  dis- 

(o)  Mailman  n.  D'Et^aJna,  S  H.  Bl.  S6&.  The  head  note  in  FIciDing  v.  M'Clare, 
I  Brer.  428,  i>,  ihu  "  where  •  bill  drawn  in  thii  coantry  on  Europe  has  bceii  JiBhon- 
ored,  notice  must  be  sent  ti;  the  first  ship  boand  to  any  port  of  the  United  States;  and 
it  is  not  Bufflcient  lo  »end  it  by  the  flrat  ship  foe  Uie  port  where  the  drawer  and  indoner 
resides."  This  is  neither  law  nor  the  dccisioa  of  the  court.  All  that  was  decided  wu 
this  :  A  bill  was  drawn  in  CharlestoD  on  London.  The  notice  waa  not  received  ontil 
foar  months  after  the  dishonor  of  the  note.  The  jadge  left  it  to  the  jury  ro  say,  torn 
the  circumstances  of  the  case,  whether  the  notice  might  not  have  been  lent  earlier,  and 
•aid  that  ''it  would  be  doing  violence  to  presamptlon  "  to  suppose  that  it  might  not 
have  beeo  sent  before.  Ui»  charge  was  held  correct.  All  that  the  case  really  decides 
is,  that  a  party  iu  I«adon  cannot  wait  three  months  in  order  to  send  a  notice  by  ship 
direct  10  Charleston,  when  he  maj  be  supposed  to  have  had  chances  to  forward  it  by 
vessel  lo  some  other  port.  If  the  head  note  correctly  stales  the  law,  then  the  holder 
might  be  ohiiged  to  forward  a  notice  to  Portluid,  by  a  vessel  for  New  Orleans,  although 
it  might  be  sent  to  Portland  direct  by  a  vessel  which  sails  for  the  Utter  place  a  day  or 
two  subsequently  to  the  former  vessel. 

{p)  Crawford  c.  Branch  Bank,  T  Ala.  SO.t,  where  it  was  also  held  that  the  postmark 
was  not  evidence  of  itself,  but  might  be  proved  by  the  person  who  stamped  it,  or  by 
any  one  in  the  habit  of  receiving  Ictten  from  that  office.  Sed  quote.  See  Abbey  ti. 
Lill,  S  Bing.  299.  Bm  see  Woodcock  ii.  Bouidsworth,  IBM.  4  W.  1S4.  In  Slocken 
B.  Collins,  9  Car.  &  P.  653,  the  postmark  of  a  letter  denoted  that  it  was  pat  in  on  April 
S9,  at  10  A.  M.  A  witness  slated  that  it  was  pat  in  on  April  2S,  before>  1  P.  H.  The 
judge  charged  the  jury  to  find  fbrlhe  plainiiff.if  they  should  find  the  letter  to  have  been 
Icposited  at  the  lime  the  witness  stated  ;  and  to  find  for  the  defendant,  if  it  was  depoa- 
'ted  at  the  time  the  postmark  denoted.  The  jary  found  for  the  plaiDtiff,  and  ft  motion 
Ibr  leave  to  enter  a  nonsuit  was  overruled. 

(If)  Hewitt  V.  Thompson,  I  Moody  &  R.  SiS.  It  will  be  seOD  hereafter,  that  if 
■  ficrson  nse  doe  diligence  to  discover  the  addreai  of  a  dramr  or  indoneri  and 
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charged,  for  tlie  case  seems  to  come  under  the  rule  of  impoasibility, 
as  the  holder  has  done  all  that  he  could  do. 

Where  a  notice  to  an  indorser  was  mailed  in  London,  addressed 
CO  "Hr.  Haines,  Bristol,"  Abbott,  C.  J.  ruled  that  it  did  aot 
raise  the  presumptioD  of  delivery,  and  required  some  proof  of  the 
reception  of  the  notice  by  the  defendant,  on  the  ground  that,  aa 
the  place  was  very  populous,  there  might  be  many  persons  there 
of  the  same  name.(r)  If,  however,  all  the  information  which  the 
drawer  has  is  given  by  the  signature,  and  all  tliis  information  is 
made  use  of  by  the  holder,  it  is  certdnly  evidence  from  which 
a  jury  may  infer  due  notice  to  him, (5)  or  at  least  that  the  holder 
has  done  all  that  he  could.  In  this  country,  a  letter  in  which  a 
notice  is  sent  should  be  directed  to  the  proper  town  and  State, 
and  an  omission  as  to  the  latter  has  been  held  to  invalidate  the 
notice.{0 

It  may  be  expected  that  questions  will  arise  on  this  subject 
before  long,  by  reason  of  the  recently  invented  and  already  geu- 
er^ly  used  magnetic  telegraph.  We  have,  however,  no  knowN 
edge  of  its  being  used  for  purposes  of  this  kind,  or  of  any  suppo- 
sition by  merchants  or  lawyers  that  it  is  the  necessary  or  proper 
instrument  for  giving  such  notice.  We  shall  not  attempt  to 
anticipate  either  these  questions  or  the  answers  to  them,  further 
than  to  remark,  that  if  a  message  were  duly  sent  by  telegraph, 

■till  miidlrect  the  letter,  the  notice  will  be  good.  Sm  Siggen  v.  Broini,  I  Moodj 
ft  R.  sao. 

(r)  Walter  v.  Haynea,  Rjan  t  H.  148.  In  Jonea  0.  Wnrdcll,  6  Watta  &  S.  399,  a 
notice  in  a  letter  iru  directed  to  "  Wm.  D.  JoDe»,  Philadelphia,  Pa."  The  letter  waa 
taken  ont  of  tbe  poat-office  bj  another  peraon  of  the  aoms  name  vitb  Ae  indoraer. 
The  indonar  receiTed  it  after  a  few  daja'  deUj.  Held,  that  thia  delay  did  not  dia 
charge  him.    See  Lawrence  e.  Miller,  16  N.  Y.  235;  True  u.  Collins,  3  Allen.  43B, 

()]  In  Mann  v.  Hoora,  Rjan  &  M.  249,  the  drawer  dated  the  bill  "  Manchester." 
The  ftct  that  a  notice  waa  aenl,  addressed  10  "  Mr,  Moots,  Mancheatcr,"  wa»  held  evi- 
dence by  which  a  jury  might  find  that  he  had  received  dne  notice.  The  jury  foond  for 
tbe  plwntiff.  The  same  haa  been  held,  where  the  drawer  dated  the  bill  at  Londoiu 
Clarke  v.  Sharpe,  8  M.  &  W.  IM;  Burmesier  v.  Banon,  17  Q.  B.  82S.  In  tfaia  last 
ease  there  was  evidence  that  the  drawer  never  Tscelved  the  notice.  Tbe  jury  found 
for  tbe  [dainCiff,  and  a  mle  to  enter  a  nonault,  on  a  verdict  for  the  defendant,  wna 
nfnsed.  It  was  also  held  here,  that  the  fact  that  the  reaidenra  of  the  acceptor  waa 
Btatad  in  the  acceptance,  and  that  inqniriea  might  have  been  made  of  him  by  which 
the  residence  of  the  drawer  might  bave  been  ascertained,  did  not  render  tbe  notice 
■BBufficienL 

(()  Beckwith  *.  Smith,  33  Maine,  I2S,  where  the  letter  was  directed  to  Cataia.  It 
waa  proved  that  there  was  a  Calais,  M«l  and  a  Caloia,  Vt, 
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and  duly  delivered,  it  would  do  doubt  be  deemed  sufficient ;  and 
if  the  iniporiaiice  of  giving  early  infurmatioD  of  the  dishonor  of 
negotiable  paper  should  induce  our  merchants  to  apply  the  telo- 
graph  to  this  purpose,  a  usage  may  grow  up  which  would  gradu- 
ally acquire  the  force  of  law.  At  present,  no  such  usage  is 
known  to  exist.  A.  question  may  arise  in  other  cases  of  notice 
as  well  as  in  that  now  under  consideration,  in  which  a  party  who 
is  entitled  to  the  earliest  information  of  an  important  fact,  from 
a  delay  in  giving  tliis  information  suffers  actual  damage ;  and  this 
may  cause  an  inquiry  whether  the  informing  party  discharged 
the  whole  of  his  duty.  And  if  he  made  use  of  the  mail,  wliich 
required  a  delay  of  many  days,  when  a  meaiiB  of  telegraphic  com- 
munication was  open  to  him  for  which  as  many  minutes  sufficed, 
and  one  which  is  found  to  be  reasonably  safe  and  trustworthy, 
and  which  does  not  at  all  interfere  witli  a  resort  to  the  mail  also, 
the  question  may  arise  whether  it  was  not  his  duty  to  make  use 
of  this  more  rapid  means,  or,  on  the  other  hand,  whether  it  would 
not  he  competent  for  him  to  say,  tliat  he  bad  no  confidence  in 
new  things,  hut  preferred  "  ire  per  antufuas  vias."  But  this 
question  must  depend  for  its  answer  in  each  case  upon  its  pecu- 
liar circamstances  and  merits,  as  well  as  upon  the  usages  which 
may  grow  up. 


SECTION    III. 

TO    WHAT   PLACE   THE   NOTICE   SHOULD    BE    SENT. 

The  place  of  business,  if  the  notice  is  sent  by  a  clerk  or  me» 
senger,  ia  the  proper  place  as  well  as  the  usual  one ;  (u)  and  it  has 


(it)  There  aeems  to  be  loine  DnMrtiiiitjr  w  to  the  proper  Btntenieiit  of  the  ntle. 
TboB,  in  the  folloving  cases  it  is  liid  down  that,  irhere  the  parties  lire  in  the  aanM 
place,  notice  rnoBt  be  Berred  penonally,  or  at  the  indoraer'i  reaidencc,  or  at  his  place 
of  bniineis.  Bank  of  Columbia  d.  Lawrence,  1  Pet.  978.  SSS  ;  Williams  v.  Bank  of 
U.  S.,  a  id.  06,  101 ;  Ejslop  b.  Jones,  3  McLean,  SS  ;  Eagle  Bank  i.  Hathavaj,  5 
Met.  313;  Peirce  v.  Pendar,  id.  3S2  ^  Ireland  d.  Kip,  1i  Johns.  331  ;  Green  o  Dar- 
ling, IS  Haioe,  139;  Kranwr  v.  M'Doirell,  8  Waits  &  S.  I3B  ;  Haly  v.  Brown,  S 
Penn.  Stale,  178;  Brindley  e.  Barr,  3  Hairing.  Del,  419;  Cattia  v.  State  Bank,  6 
BlacKt.  8IS;StephenK>nB.  Primrow.SPon.  Ata.  155;  Phillips  v.  Aldirwn,  6  Humpb. 
403 ;  Wilcox  V.  M'Nutt,  3  How.  Miss.  IT6  ;  Manadue  v.  Kiuhen,  3  Rob.  La.  »! ; 
Sanl  *.  Brand,  1  La.  Ann.  95.  In  Ihe  following  cases  it  is  said  ihat  the  notice  should  be 
tBTsd  penonally,  or  at  the  indorser'a  retideiice.     U.  8.  v.  Backer,  i  Wanh.  C.  C.  4G4, 
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even  been  eaid,  that  it  is  the  duty  of  the  person  notified  to  iiave 
some  one  to  attend  to  siicli  matters  at  his  place  of  businesb ;  {v) 
and  therefore,  if  notice  is  sent  in  that  way,  and  no  person  is 
found  at  the  place  of  business,  it  is  a  sufficient  notice.(uf)  But 
this  may  be  doubted ;  and  we  should  not  think  it  always  safe 
to  rely  upon  such  notice.    Even  demand  may  be  made,  as  we 


170  ;  Ireland  D.  Kip,  10  Johoe.  490  ;  SmcdGg  v.  UtJra  Bank,  !0  id.  37!,  303,  So  ia 
Commercial  Bank  «.  Strang,  36  Tt.  316,  Redfidi,  C.  J.  »aid :  "The  general  conna 
of  decision  is,  certainty,  that  notice  lo  Iho  indarser  moit  be  lent  (o  the  place  of  hia  rni- 
dence,  nnlesi  he  is  shown  to  have  his  place  of  buiincM  elxewhcre."  In  Shepard  s.  Hall, 
1  Conn.  329,  Sipift,  C.  J.  uid :  "  Wheie  the  parties  live  in  the  nme  town,  penoniU 
notice  of  (he  non-payment  of  bills  and  notes  masi  be  giicn."  A  penonal  notice  is 
BOod  wherever  it  may  be  served.  Hyelop  r.  Jones,  3  McLean,  96,  In  Van  Vechten  b. 
Prayn,  3  Kem.  549,  i%i.  Commode,  J.  said  that  the  (nie  rale  was,  that  "  when  the  ser- 
vice is  not  by  mail,  nodce  may  be  left  indifferently  al  the  indorscr's  dwelling  or  place 
of  bnsiness."  Id  this  case  the  indaner  and  holder  lived  in  the  same  town.  The  in- 
dorser  spent  three  days  in  (bo  week  there,  and  the  remaining  Toar  in  the  cily  of  New 
Toi^,  where  he  transacted  iiis  business  and  nsnall^  received  his  papcis  and  letters 
Held,  that  a  notice  sent  by  mail  to  ihe  latter  plaee  was  insufBcicnt,  without  pmof  that 
the  notice  was  received.    &W  quifre, 

(r)  Lord  Ellenborough,  Crosse  v.  Smith,  I  Haqle  &  S.  945;  Lord  Eldan,  in  Gold- 
smith V.  Bland,  cited  id.  5ii,  left  it  with  the  jury  to  say  whether  the  indorser  bhonld 
have  a  person  there.  In  Qranile  Bunk  a  Ajera,  16  Pick.  398,  Siaie,  C.  J.  said  :  "  Now 
thongh  a  man  is  out  of  town,  yet  if  he  has  a  domicil  or  place  of  business,  it  is  to  be  pie- 
sumed  thai  he  will  leave  some  person  charged  nnth  the  care  of  his  business,  or  at  least 
some  one  between  whom  and  himself  there  is  a  privity  or  conBdence.  It  is  upon  this 
principle  that  all  notices  at  one'a  domicil,  and  all  notices  respecting  tmnsactians  of  a 
commercial  nature  at  one's  known  place  o(  basincss,  are  deemed,  in  law,  to  .he  good 
constructive  notice,  and  to  have  the  legal  effect  of  actual  notice."  So  in  Jones  r. 
Mansker,  15  La.  SI,  M,  Morphy,  J.  naid  :  If  iho  indotsor  has  left  no  one  there  to  at 
tend  to  his  afTnirs,  it  is  his  loss,  and  the  holder  of  the  note  or  bill  has  done  his  daty, 
and  all  that  the  law  demands  of  him.  Notice  left  with  a  clerk  at  the  indorser's  office, 
in  the  absence  of  the  latter,  is  sufficient.  Edson  v.  Jacobs,  14  La.  494  j  Jones  v. 
Mansker,  1&  id.  51  ;  Commercial  Bank  v.  Oove,  id.  113. 

(ie|  Crosse  v.  Smith,  1  Mania  k  S.  545  ;  Goldsmith  c.  Bland,  id.  554  \  Baacroft  c.  Halt, 
Holt,  N.  P.  476  ;  State  Bank  v.  Hennen,  16  Mart,  La.  9S6  ;  Miller  v.  HeniKo,  19  id. 
567.  See  Granite  Bank  r.  Ajers,  16  Pick.  393.  See  Allen  v.  Edmundson,  3  Exch.  719, 
where  it  was  held  that  the  fact  that  the  counting-room  of  the  indor^r  was  closed  ehoald 
have  been  pleaded  as  a  dispensation  of  notice,  and  that  it  did  not  support  an  all^ation 
of  doe  notice-  Notice  left  with  a  clerk  at  the  indorser's  place  of  hnsineas,  in  the  ah- 
seneeof  Ihe  latter,  is  sufficient.  Rdson  v.  Jacobs,  14  La.  494;  Jones  v.  Mansker,  15  id. 
91 ;  Commercial  Bank  b.  Gove,  id.  1 13.  So  notice  left  at  the  iudoiier'B  store,  tliere 
being  no  proof  as  to  the  person  with  whom  il  was  lefV  in  lufHcienl.  Bank  at  Louisiana 
V.  Mansker,  id.  1 15.  Notire  left  with  a  hlack  man  at  the  indorser's  ofBce  is  sufficient. 
Bank  of  U.  S.  n.  Merle,  3  Rob.  La.  117.  Notice  left  at  the  ind oner's  coonting-room, 
with  a  person  who  declared  himself  to  be  the  indorser's  a^rent,  is  sufficient,  and  proof 
that  the  person  with  whom  it  wai  l?ft  -,raa  not  an  apeni  of  the  indorser  ii  irrelevant, 
the  notice  having  been  left  at  the  right  place.    Jacoba  v.  Town,  1  La.  Ann.  964-    A 
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have  BeeD,(a:)  at  the  residence  of  a  payor,  although  it  cfui- 
not  be  supposed  to  be  usual,  in  the  course  of  business,  for 
a  maker  or  acceptor  to  keep  his  funds  or  his  books  at  his 
house.  No  such  objection,  nor  an;  other,  lies  against  giving 
notice  of  dishonor  at  one's  residence ;  and  this  we  think  should 
be  done,  if  no  one  la  found  at  the  place  of  bu8iueB8.(9)     But 


Dotary'i  cenificmta  of  notim  (o  an  iodoraer  bj  "  a  ktter  deliTBied  lo  hia  bar-keeper,  ha 
not  being  in,  it  iaBuffideat.  beonae  it  doM  not  mentioci  the  plac^  oF  delivery ;  bat  tbs 
defect  maj  be  cured  by  eTideDce.  SanI  v.  Bnmd,  I  La.  Add.  95.  Notice  Icfi  with  • 
male  on  board  a  brig  commanded  by  an  indoraer  it  enot^.  Anslia  v.  Latham,  19  La. 
88.  In  Oi(dea  n.  Cowley,  S  Jobnc  974,  the  noury  called  at  the  home  of  an  indoraer, 
and  finding  il  shot,  on  inquiry  learned  that  he  had  gone  out  of  toim.  Tlio  yelloir 
fever  iraa  preTailing  there  to  loine  eilenC.  The  notary  deposited  the  notice  in  the  poat. 
office.  Held  snfficienL  A  notice  left  at  (he  office  of  the  indonter,  with  a  person  there, 
was  held  iinfBcicnl  Lord  a.  Appleton,  15  Maine,  S70,  where  it  is  also  said  thnt,  if  it 
had  been  simply  left  there,  in  the  absence  of  any  person  to  receive  it.  it  would  have 
been  infficietit.  In  Uilei  b  Hall,  13  Smedei  &  M.  SBS,  the  notary  went  to  the  bedside 
of  the  indorser,  who  was  sick,  with  the  notice,  and  said  he  had  protested  a  note,  bat 
could  not  say  that  the  indoraer  heard  him.  He  then  [eft  the  notice  on  the  tnanlel- 
plece.    Held  sufficient. 

(z)  Supra,  p.  433,  note  ni.  So  a  notice  left  at  the  dwelling-house  of  an  indoraer  ii 
■ufficient.  Ftviklin  n.  Verbots,  6  Ll  7!7 ;  Coalon  v,  Champlin,  15  id.  S44.  A  notury'a 
ceniflcate  that  he  left  the  notice  at  the  domicil  of  the  indoraer  is  infficient,  u  it  il 
onnotwisary  to  show  a  delivery  to  any  one  there,  or  thai  he  simply  left  it,  as  either 
il  enongh.  Hanadue  d.  Kitchen,  3  Kob.  La.  361.  Notice  delircred  to  a  black  man, 
who  seemed  to  be  a  servant  of  the  indorser's  family,  standing  before  the  indoreer'i 
house  early  in  the  mominKi  before  the  dt>or  was  opened,  and  who  said  that  ttie  familj 
were  not  op,  was  held  insufficient,  defendant  proving  that  the  black  man  wat  not  cnt>- 
nected  in  any  way  with  the  family.    Dufour  n.  Morae,  9  La.  333. 

[y)  But  in  Crosse  n.  Smith,  1  Maule  &  S.  Hi,  it  appeared  that  the  drawer,  to  whose 
conntini^room  a  peraon  wis  bbuC  to  give  notice  of  the  dishonor  of  the  bill,  resided  bnt  ■ 
phon  distance  from  (he  counting-room  ;  and  in  the  other  caiei  cited  lupra,  note  to,  do 
mention  is  made  of  any  demand  at  the  residence,  or  any  snggealion  of  its  necessity  or 
propriety.  In  Bank  of  Columbia  v.  Lawrence,  1  Pet.  578,  it  was  held,  that  the  fact  tbM 
an  iiidorser  occnpied  a  room  in  another's  house  for  settling  np  his  fonner  busineia,  and 
where  be  kept  his  books  of  account,  and  his  newspapers  and  foreign  lettera  were  left; 
did  not  make  this  hi)"plaoe  of  bosinew."  Id  Stephenson  d.  PrimtoM,  8  PotI.  Ala  195, 
it  was  held,  that  a  room  where  a  man  is  accustomed  to  resort,  but  where  he  is  not 
shown  to  carry  on  any  regular  trade  or  emplo^ent,  is  not  his  place  of  business.  In 
Commercial  Bank  >,  Strong,  36  Vt.  316,  it  was  held,  that  the  office  of  a  railroad  cor- 
poration of  which  the  indorser  was  pnsident  was  not  bis  place  of  bnsinew.  A  noliaa 
left  at  the  post-offliw  of  which  the  party  notified  was  postmaster  was  held  sufficient 
Cook  V.  Ronick,  19  III-  59S.  In  Granite  Bank  e.  Ayera,  16  Pick.  SSS,  a  notice  wm 
lefl  on  the  coanter  of  the  shop  of  a  stranger,  who  told  the  notary  that  the  indorser'a 
^laee  of  business  was  behind  the  shop,  that  tbg  indorser  was  abeent  from  town,  and 
promised  to  give  him  the  notice  when  he  returned.  It  seems  that  this  was  inaaScieDti 
In  Chouteau  v.  Webster,  e  Met.  1,  the  notice  was  tent  to  Washington  to  the  defendant, 
•  Senator  in  Congress.     Held  sufficient,  iilChoDgh  his  permanent  place  of  residence  wu 
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it  msy,  perhaps,  be  sent  to  either,  if  both  are  in  the  same  towa.(z) 
And  it  may  be  lo  the  party's  actual  resideuce,  although  tliat  is  oot 
his  doiiiicile.(zz) 

Here,  as  io  the  case  of  demand,  the  holder  mnet  do  what  he 
can,  but  is  excused  by  an  impossibility.  If  he  does  not  know 
where  the  indorser  lives,  but  can  acc^uaint  himself  with  it  by  rea- 
sonable endeavors,  he  must  do  80.(a)     Thus  it  is  not  enough  to 

elaewhere,  and  althoagh  he  Iwd  an  ajtent  who  had  charge  of  hi*  biuinesB  mmen  in 
tUMther  place.  So  alM  Tunttall  c.  Walker,  a  Sioedeg  &  H.  638,  overruling  3  How. 
Miu.  359.  In  Harr  d.  Johnson,  9  Yeq;.  I ,  notice  lent  la  the  reeidencc  of  a  member  of 
CongTom,  who  was  in  Washingttn  at  the  time,  wai  held  sofHcienL  la  Hill  e  Norrell, 
3  McLean,  SS3,  a  notice  lo  an  indoraer,  ■  member  of  the  Senate  or  House  of  Repre- 
aenlativca  in  Waahington,  left  at  the  poMrofflce  of  the  Senate  or  House,  Congrua  then 
being  in  seasion,  was  held  intufficient.  In  Bank  oF  U.  S.  t>.  Lane,  3  Hawks,  4S3,  tba 
notice  waa  «eni  to  the  thire  town.  The  indoriGr  was  high  ■horilT  of  the  connt;,  and  at 
the  time  was  in  attendance  at  the  coart  Held  safficieot,  allhoagh  not  sent  to  the  plan 
where  he  lived,  or  to  hia  nsnal  post-office. 

(i)  Williamii  e.  Bank  of  U.  S.,  i  PeL  98,  101.  So  where  thej  are  in  different  uwos. 
Bank  of  Genera  d.  Hewlett,  i  Wend  338 ;  Downer  r.  Reiner,  St  id.  10.  A  note 
was  payable  at  a  bank  in  the  town  of  A.,  where  the  indorser  got  his  letters.  The 
notice  was  sent  lo  an  adjoining  town,  where  he  lived.  Held  sofflcient,  it  not  appear- 
ing that  the  psrtj  sending  the  notice  knew  that  the  indoner  asaall^r  reeclTed  his 
letters  at  A.  Seneca  Co.  Bank  c.  Neass,  3  Comat.  i4a,  S  Denio,  329.  When  an 
indorser  lived  in  one  Tillage,  and  occasionallj  got  hia  letters  there,  but  transacted 
his  bnsines*  in  another  town,  where  he  received  moat  of  his  letten,  a  notice  sent  tc 
(he  Utter  plaoe  was  held  safflcient.  Montgomery  Co.  Bank  n.  Harsh,  3  Beld.  iSI. 
In  Runyon  d.  Mountfort,  Bnabee,  STI,  (ha  indorser  had  lired  in  Onslow.  Some 
jears  befon  the  matnrity  of  the  bill,  he  purchased  a  house  and  lot  in  Newbem,  and 
afterwards  lived  in  the  former  place  bum  October  till  June,  and  in  the  latter  the 
rest  of  the  year.  Hia  letters  were  received  in  Onalow.  The  notice  was  sent  to  New- 
hem  in  April.  Held,  that  Newbern  was  not  the  proper  place  to  which  the  notice 
riionld  be  sent  But  in  Stewart  v.  Eden,  2  Caines;  131.  where  the  indorser  resided 
part  of  the  year  in  New  York,  and  spent  the  annimer  in  the  coantry,  a  few  miles  from 
that  citv,  a  notice  pot  into  the  keyhole  of  the  door  of  the  hooae  in  Now  York  was  held 
anfflcicnt.  And  in  Bxchange,  &c.  Co.  n.  Boyce,  3  Rob.  La.  307,  it  waa  held,  that  where 
a  person  lives  part  of  the  jear  in  one  place  and  part  in  another,  notice  maj  bo  sent  to 
either.  Where  the  indorser  baa  two  or  more  places  of  buainesa  in  ihe  same  town,  the 
holder  may  send  the  notice  to  either.  Phillips  d.  Aldetaon,  B  Humph.  403 ;  Bttfjuld, 
C.3.,  Commercial  Bank  v.  Strong,  38  Vt  316,  320. 

(u)  Young  n.  Dnrgin,  IS  Gray,  364.     Sea  ant«,  p.  S73. 

(a)  Hai-risir.  Robinson,  4  How.  336;  BnrmeRt«r  d.  Barron,  17  Q.  B.e36;  Lambert 
V.  Ghiielin,  9  How.  &&9;  Oinpcott  n.  Curlewis,  3  Moody  &  B.  484 ;  Carroll  b.  Upton, 
3  ComsL  373,  3  SandL  171 ;  Rawdon  o.  Bedtield,  3  SsndL  176;  Spencer  >.  Bank  of 
Salinu,  3  Hill,  530;  Bank  of  Utica  n.De  Mott,  13  Johns.  433;  Bank  of  Utica  v.  Bol- 
der, 21  Wend.  643;  Belden  e.  Lsmb,  17  Conn.  441;  Hill  v.  Varrell,  3  GreanL  333; 
Haly  B.Brown,  5  Penn.  Stale,  178;  Smith  b.  Fidier,  S4  id.  SSS;  Runyon  a.  Hontfort, 
Busbee,  371;  Nichol  v.  Bate,  7  Yerg.  305 ;  M'Mnrtrie  v.  Jones,  3  Wash.  C.  C  a06.  As 
to  what  constitutes  due  diligence,  it  is  extremely  difficult,  '\t  not  impoasible,  to  hiy  dona 
any  general  rules  applicable  to  all  caaea,  inasmuch  as  each  one  is  dependent  lo  a  gnat 
degree  on  ila  own  special  dtcnoutiuiceai    In  Rawdon  tr.  Redfield,  3  SandL  ITS,  the 
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address  notice  by  mail  to  a  drawer,  at  the  place  where  the  lull  a 
diawu,  without  Eome  inquiry,  if  any  is  practicable,  to  ascertain 

general  doctrine  is  laid  dowD,  tliM  if  the  nour;  inquire  of  pcnoiu  who,  from  their 
connexion  with  the  triLnsBction,  &ra  liketj'  cu  knoir  where  tlie  indorser  resides,  and  are 
not  inlcrvsted  to  mislead  the  notary,  and  he  acts  on  iafonnalion  thai  obtained,  it  ii  ex- 
ercising due  diligence.  In  the  cue  itself,  the  inquiries  were  made  of  Che  acceptor  and 
bolder,  and  were  considered  Eufficient.  In  Harris  v,  liobinson,  4  How.  336,  it  was  held 
that  tliero  wag  no  absolute  obligaiion  incumbent  on  the  notary  lo  inquire  of  the  holder 
of  the  note  where  the  indoreer  lived.  ilcLeaa,  J.  dissenting,  on  the  ground  that,  if  such 
were  tlie  law,  a  holder  who  is  presumed  to  know  where  the  indoraor  resides  might  evade 
the  law  with  respect  to  demand  and  notice  by  employing  an  agent  who  docs  not  possess 
nch  knowledge.  "  It  is  ■  new  principle  in  the  law  of  agency,  that  the  knowledge  of  the 
pincipal  shall  not  affect  him,  provided  he  can  employ  an  agent  who  has  no  knowledgu 
of  the  subject."  The  circn  in  stances  of  the  case  showed,  iu  the  opinion  of  McLean,  J.,  that 
(he  holder  knew  where  the  indorser  resided.  In  Smith  v.  Fisher,  2i  Penn.  Stale,  !!a, 
Halj  ir.  Brown,  9  id.  178,  the  noti<^i  were  held  insufficient,  piincipallr  because  the 
bolder  and  owner  bad  not  given  anj  information  to  the  notary  as  to  the  place  where  the 
indorser  lived.  So  in  Hilt  v.  Vairell,  3  Grceni,  !33,  it  is  held  that  Ini^uiry  should  be  made 
of  the  iiarties  to  tba  note  ;  the  onl;  inquiry  made  was  of  one  indorser,  and  the  notice  was 
held  insoffidcnt.  And  in  Lawrence  e.  Miller,  16  N.  Y.  aSS,  it  was  held  that  the  balder  is 
presumed  in  law  to  know  where  his  immediate  indorser  lives,  and  is  hound  to  eommuQi- 
cale  his  inrormation  to  any  agent  employed  to  give  notice ;  and  where  this  had  not  been 
done,  and  the  nola>7  left  the  notice  at  ibe  place  of  business  of  a  stranger  of  the  same 
nune  with  the  indorser,  the  latter  was  discharged.  In  Preston  k.  Daysson,  7  I^. 
TU,  Ballard,  J.  said:  "  It  is  true  the  bolder  of  the  paper  onght  not  to  BTail  himself  of 
the  ignorance  of  the  notary  as  to  the  residence  of  the  indorser,  bnt  there  it  no  evidence 
to  ahow  that  the  holder  know  where  she  resided."  In  this  casa  the  notary  certiflcd  that 
be  had  used  due  diligence.  The  evidence  was,  that  he  sent  his  clerk  to  the  store  of  tha 
drawer,  ond  of  the  payee  and  indorsor,  and  could  not  obtain  any  infbrmatioa.  The 
indorser  received  notice  some  days  after  the  muturity  of  the  note,  and  was  held.  In 
Titter  v,  Morris,  B  Whart.  40e,  the  holder  knew  where  the  drawers  lived,  hut  the  notary 
who  sent  the  notice  did  noL  The  notice  went  to  the  wrong  place,  and  the  dmwen 
wef«  discharged.  See  I'aierson  Bank  v.  Butler,  7  Halst.  368.  Id  Lambert  v.  Ghise- 
lin,  9  tjow.  553,  the  inquiries  were  made  of  a  peivon  trading  at  a  particalar  place,  who 
aaid  that  the  indorser  lived  in  the  same  place  with  him.  Held  snfficient.  It  was 
■lao  held,  that  if  duo  diligence  was  used  in  sending  the  notice,  it  was  not  neceeaarj 
to  send  a  further  one.  if  the  holder  shoald  suhsequently  find  out  the  actual  residence 
<d  the  indorser,  and  that  it  was  at  a  different  place  from  the  one  to  which  the  first 
notice  had  been  sent  In  Chapman  v,  I^pscombe,  1  Johns.  394,  a  bill  was  dated  at, 
and  accepted  in.  New  York.  Inquiries  were  made  at  the  banks  of  that  place,  and 
from  infomiMioQ  thus  acquired  notice  was  sent,  though  to  the  wrong  place.  Held 
•offlcient.  In  Bank  of  ITtica  v.  De  Hott,  IS  Johns.  433,  the  book  keeper  of  the 
banti  where  the  note  was  inquired  of  the  cashier  and  directors,  and  of  others  whom 
he  supposed  likely  to  know.  The  notice  was  sent  to  the  wrong  place.  The  indorser 
bad  lived  more  dun  ten  years  previously  at  his  place  of  residence.  Held  insufficient. 
In  Bank  of  IJcica  v.  Bander,  SI  Wend.  643,  inqairy  of  the  drawer  for  the  residence 
of  his  accommodation  indoner,  and  acting  on  information  so  acquired,  was  held  suSi- 
eient,  though  the  notice  wai  sent  lo  the  wrung  place.  So  in  Raneom  v.  Mack,  3  Hill, 
S87,  where  the  inquiry  was  made  of  the  second  indorser.  In  Spencer  v.  Bank  of  Sulina. 
•  id.  oat/,  tba  DoMij  testified  that  he  inquired  ot  several  petsons  in  a  bar-room  of  a  hotel. 
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rhethnr  the  drawer  lives  t)iero.(fr}     But  if  he  can  learn  no  moie^ 

jdJ  of  other  pCTeons  whom  he  met  in  the  Bircet.  and  at  the  post-office.  Ilvtd,  ihu  due 
■Itlif^ncG  hfid  not  been  used.  Bromoa,  3.  said  thai  he  ought  to  have  t;on»  among  basi* 
inss  mm.  "  If  be  huJ  beon  (old  by  some  credible  peraon  who  would  be  likel;  to  know 
the  bet,  he  might  hare  acted  apon  that  infin-mation  wiihont  pushing  hia  inquiries  fui^ 
ther.  But  until  Mme  one  U  found  nho  profeBieH  to  be  iible  to  give  the  required  infoi^ 
mation,  it  will  not  do  to  Mop  ihort  of  a  thorough  inquiry  at  placei  of  public  rvton  and 
among  such  persons  as  wonid  be  moil  likelj  lo  know  Che  residence  of  the  indorter." 
Id  Belden  o.  Lamb,  IT  Conn,  441,  the  cashier  of  a  bank  where  a  note  was  payable 
went  out  of  the  bank  the  day  the  note  matured  to  find  whore  the  indorscr  lived,  ond  on 
his  nlnm  directed  the  notice  to  be  sent  to  Chicapcc.  The  note  was  payable  a(  another 
bank  near  by,  and  the  indoraer  had  rcceired  nolirea  within  a  few  months  previons  from 
that  bank  and  from  others  in  the  same  place.  The  holder  of  the  note  did  not  know 
where  the  indotver  lived.  H«ld  sufficient  evidence  from  which  a  jury  might  infer  that 
pnjper  inquiries  had  been  made  at  the  other  banka,  and  that  dnc  diligence  had  bera 
used.  Wi/liaim,  C.  J.  and  Slorri,  J,  dissenting.  Inquiry  by  the  notary  of  the  officen 
of  a  bank  where  the  note  wns  lo  be  discounted  was  held  not  to  bensingdae  diligence,  in 
fjtuckcrt  V.  Anderson,  3  Whan.  II.  Jn  Slurgea  r.  Derrick.  Wighiw.  7S,  iho  holder 
inquired  of  the  maker's  son  where  the  indorser  lived,  and  could  get  no  information. 
Held,  due  diligence.  But  in  Beveridge  u.  Burgis,  3  Camp.  i62,  LoM  ElUnboroush  non- 
■niled  (he  pleinliff  in  a  case  where  the  only  inquiries  made  were  at  the  plnCT;  where 
the  acceptance  was  payable.  Where  no  inquiry  is  made  of  the  maker  or  his  syndic,  or 
of  a  person  of  the  SHrao  surname  with  the  indorser,  but  the  initial  letter  of  whose  first 
nhme  is  differently  printed  in  Che  city  directory,  sufficient  diligence  is  not  used,  Vance 
D.  Depass,  2  La.  Ann.  16.  Where  an  indorser.  formeriy  a  shipping-master,  liad  kepi  no 
office  for  Dome  years,  thongh  still  engaged  in  business,  and,  his  name  not  being  found  in 
the  directory,  the  notary  went  lo  thai  quarter  of  the  city  where  his  office  had  been,  nnd 
inquired  at  a  Bhippi^g^>ffice,  the  clcri  rf  which  said  that  ilie  indorser  formerly  stayed 
Chei^,  hut  had  Icf^,  and  it  was  not  known  where  he  had  gone ;  and  the  notary,  after  in- 
quiring at  the  sailor  boardrng-hnnsei  in  the  neigh boHiood  and  elsewhere  without  sucoeas, 
deposited  the  notice  in  the  postofHce  of  the  ciiy  where  the  indorser  resided,  it  was  held 
■ufficient.  Peet  v.  Zanders,  6  La.  Ann.  36-1.  In  Brighton  Market  Bank  r.  Philbrick, 
40  S.  H.  506,  where  the  holder  of  a  dishonored  note,  not  knowing  the  residence  or 
bosirtcBs  address  of  the  indorser,  went  to  the  principal  hotel  in  the  villa)^  where  the 
indorser  was  accustomed  lo  do  business,  —  that  at  which  men  of  the  same  occupation  as 
the  Indorser  usually  stopped,  —  Co  the  keepers  of  which  the  indorser  was  well  known, 
and  from  the  direetion  of  which  the  holder  had  noticed  the  indorser  coming  to  his  own 
place  of  business,  and  upon  inquiring  there,  was  distinctly  informed  that  the  indorser 
reaided  in  a  particnlar  town,  whereupon  he,  in  good  faith,  seasonably  forwarded  notice 
of  the  dishonor  to  the  indoiwr  at  that  town,  it  was  held  that  he  had  exereised  doe 
diligence. 

(£)  The  law  is  ao  aiated  in  the  fbllowing  casea ;  but  in  all  it  appeared  that  the  drawer 
lived  in  a  different  place  from  that  to  which  the  notice  waa  sent.  Carroll  t.  Upton,  3 
Comst.  973  ;  Lowery  v.  Scou,  !4  Wend.  SSB ;  Foard  v.  Johnson,  9  AIn.  369 ;  Rill  n. 
Terrell,  3  Grccnl.  233  ;  Barnwell  v.  Mitchell,  3  Conn.  101,  where  it  also  appeared  that 
no  inquiry  had  been  made  of  the  acceptor,  who  knew  where  the  drawer  lived  ;  Fisher  e 
Evans,  S  Binn.  S41,  but  in  this  case  no  notice  was  sent.  In  Pierce  >.  Stnither*,  3T 
F«nn.  State,  S4B,  an  opinion  was  expressed,  to  the  effect  that  sending  the  notice  to  the 
drawer  at  the  place  where  the  bill  was  dnled  was  prima  facie  snfGcicnt;  and  if  it  shoaU 
he  ihown  thai  be  lived  elieirtKre,  then  due  diligence  lo  Mcertain  hli  place  of  residence 
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ft  letter  ehould  bo  bo  Reat.(c)  Or  if  the  party  to  be  notified  is 
travelling,  or  is  al)sei)t  from  home  for  taxy  reason,  and  his  present 
address  is  known  to  the  bolder,  or  if  his  absence  from  homo  is 
kuovn,  and  the  holder  has  any  means  of  learning  his  address,  or 
of  ascertaining  whom  he  has  left  behind  to  attend  to  his  business, 
it  might  perbaps  be  bis  duty  (but  we  cannot  say  this  on  author- 
ity) to  send  notice  accordingly.  But  if  a  party  leaves  home 
without  taking  usual  and  proper  precautions  to  facilitate  sending 
business  communications  to  bim,  undoubtedly  tliis  is  his  fault, 
and  he  can  relieve  himself  from  no  responsibility  by  sucli  fault, 
aad  will  be  held  to  all  parties  as  if  duly  notified,  provided  due 
eSbrta  were  made.(c2)     If  one  about  to  be  absent  directs  that 

thonld  be  and.  In  Robinwa  t.  Hamillon,  4  Stew.  &  P.  91.  the  ssme  appears  to  hare 
becD  held.  See  also  Dickins  «.  Beat,  10  Pel.  S7a.  But  tliis  noald  not  probiibly  applj 
10  Hie  case  of  an  iodoreer,  becanae  it  is  difficult  to  see  how  there  can  be  any  prenump- 
tion  thac  he  lived  where  the  nolc  or  bill  u  made  or  diawn.  Dennj  s.  Palmer,  i  Ired. 
610;  Konjon  i:  Uontfort,  Bogbee,  371  ;  Branch  Bank  v.  Peirco,  a  Ala.  321  ;  Spen- 
cer r.  Bank  of  Salioa,  3  Hill,  B30.  In  Wood  v.  Corl,  4  Met  303,  the  Dole  wm  dated 
at  Buffalo.  Noli'»)  wai  sent  to  the  indoraer  at  that  place,  and  the  nocanr  testified  thai 
it  KB*  reported  [hat  he  lived  [here.  Tbc  defendant,  the  indoraer,  conlendcd  that  tb* 
plaindET  should  be  rei^nircd  to  prove,  either  that  he  lived  there,  or  that  due  diligenca 
luid  been  used.  But  llie  conrt  beld  the  evidence  Bnfncicnc.  In  Page  v.  Prentice, 
b  B,  Mon.  7,  a  bill  was  dated  al  Louisville,  and  notice  to  the  mdorser  iras  aenc  there. 
Process  had  been  served  upon  bim  in  the  county  in  which  I.ouiavillo  is  situated.  Held 
sufficient,  in  tlie  abaencs  of  proof  that  he  residcil  elsewhere.  In  Moodie  c.  HornilL  3 
Const.  It.  367,  the  note  was  nia<lo  and  payable  in  Charlvslon.  The  maker  lived  there, 
and  the  indorser,  when  there,  resided  in  the  same  house.  PaTmentwas  demanded  of  lb« 
indorser's  wife,  who  said  that  both  wore  absent,  and  a  notice  was  Ictl  there  for  the  in- 
dor^r.  Held  sufficient  tocharge  him.  In  Sosaccru.  WbiEoIy,  10  >U.  9S,  L«  C'rani/,  C.J. 
Mid ;  "  la  the  absence  of  knowledi^  of  the  holder,  to  be  shown  in  proof,  the  place  of 
the  date  of  the  note  is  to  be  taken  as  the  place  of  reaidcnra  of  the  maker  and  inckmer." 
If  the  iiolder  does  not  know  where  the  indoriier  lives,  and  i-annot  ascertain  it  bj  due 
dilignnce,  it  will  be  sufficient  to  send  the  notice  to  the  pliii'O  where  the  note  or  iall  it 
dated.  Godley  v.  Goodloe,  6  Smcdes  &.  M,  2S.1  ;  Branch  Bank  o.  Pcircc,  3  Ai(t  32!  ; 
Bank  of  Utica  ».  Davidson,  S  Wend.  587  ;  Saascer  B.  Wliilely,  10  Md.  98. 

(c)  Sec  the  cases  cited  ivpra,  note  b.  It  may  be  doubled,  however,  whether  ihit  ii 
necessary,  since  where  the  place  of  residence  cannot  be  nscerlaiiieJ,  after  due  dilif^nce 
has  been  used,  no  notice  at  nil  is  nocessnTy,  Dalrlmin,  J.,  Dickins  e.  Bcal.  10  Pet.  57S, 
iiO;  Hoopcs  V.  Newman,  1  Smcilcs  &  M  71,  79;  .M'Lanahan  v.  Brandon,  13  Mart. 
La.  331  ;  liobinson  v.  Hamilton,  4  Stow.  &  P.  81.  But  in  Phipps  v  Cliase,  6  Mot. 
191,  SAaic,  C  J.  said,  that  if  the  actual  plara  of  residence  of  a  party  could  not  be  ai- 
eertained,  notice  should  be  given  at  his  last  place  of  abode. 

(d)  Wliere  the  holder  is  temporarily  absent,  notice  should  be  left  at  his  last  place  of 
abode  or  of  business.  Curtis  v.  Stale  Bank,  6  Blackf  312  ;  Wilcox  n.  M'Nutt,  3 
How.  Miss.  77C  :  Moodio  v.  Momill,  3  Consi.  R,  367.  s«;irn.  ni.te  '..  Nolice  left  witLi  tlie 
wife  of  the  indorser,  in  his  absence,  is  suSiFieni.  Blakely  b.  Grunt,  S  Mass.  3S«i 
Fisher  v.  Evans,  S  Binn.  S42  ;  Cromwell  e.  Hyncon,  3  ILsp.  91 1  ;  Uousego  n.  Cowne,  I 

TOI.  I.  42 
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notice  should  be  sent  to  him  at  a  certain  distant  place,  notice  so 
sent  to  him,  and  from  him  to  prior  parties,  will  bind  both  him 
and  the  prior  parties,  although  it  would  hare  reached  him  and 


H.  ft.  W.  348.  Notice  l«f(  with  a  rellow-boarder,  at  a  prirMe  boarding-houM  when 
the  indoncr  lodged,  in  his  absence,  19  safficient.  Bank  of  U.  S.  v.  Hatch,  B  Pet.  S50,  I 
UcLenii,  90;  M'Mnrtrie  n.  Jones,  3  Wash.  C.  C.  IOC.  In  Aihloj  u.Gnmon,  tS  Arli. 
41S,  the  notary  left  [ho  notice  at  the  hotel  where  the  indoner  reiidcd,  addreaicd  to  him. 
It  did  not  appear  whether  the  indoner  was  at  the  hotel  at  the  time,  or  the  noterj  ia- 
quired  for  hitn,  or  left  the  notice  with  anj  person  fur  him.  Held  ininfflcient.  So  in 
Hivea  n.  Paimlef,  18  Ala.  356,  Cosier  f.  Thomawn,  19  Id.  TIT,  where  the  only  testi- 
mony was  the  notary's  certificale  (hat  the  nolieea  were  left  at  the  offlco  of  the  indoner. 
Bat  Cnrry  p.  Bunk  at  Mobile,  8  Port.  Ala,  360.  seems  cmtra.  In  Bradley  v.  Darii, 
26  Maine,  IS,  the  notice  waa  left  with  the  bar-keeper  of  a  hotel,  for  a  ^est.  It  waa 
teaciSrd  that  letters  so  left  were  put  into  an  nm,  and  sent  up  to  the  guests'  rooms 
within  a  short  time  after  their  reerpiion.  The  court  thought  this  snfficieiil.  So  Dana 
V.  Kemble,  19  Pick.  112.  In  Howe  e.  Bradley,  19  Maine,  31,  the  indorter  occnpicd  a 
room  in  a  public  house.  The  notary  went  to  the  house,  and  leaming-  that  ha  was 
absent,  left  a  notice  at  the  door  for  him.  It  was  proved  that  his  room  was  locked. 
Held  BufBeient.  See  Lord  D.  Apptelon,  15  Maine,  3T0 ;  lapra,  p.  189,  note  ».  Jn 
UcClain  v.  Walera,  9  Dana,  5!i,  it  was  held,  that  when  the  indoner  or  drawer  is  a 
transitory  person,  without  any  fixed  place  of  residence,  notice  may  be  sent  directed  to 
the  place  where  he  asually  mom.  In  Tnniitalt  v.  Walker,  2  Smedes  &  M.  638,  it  is 
said  that  no  notice  at  all  is  necessary  in  such  case.  In  case  of  a  permanent  remornl 
between  the  making  and  matniity  of  a  note,  it  is  laid  down  in  some  cases  that  the 
holder  mast  nsa  reasonable  effbrts  to  ascertain  the  new  place  of  roaidence,  and  gire 
notice  there.  Pbipps  a.  Chase,  6  Met.  491  ;  Barker  e.  Clark,  fiO  Maine,  156.  But  in 
otben  the  doctrine  is  held,  that  the  presamption  is  that  the  indorser  conlinnes  to 
reside  where  he  did  when  he  indorsed  the  note,  and  that  a  notice  sent  there  is  snffi- 
cient,  unless  the  holder  knew,  or  ought  to  hare  known,  of  his  removal.  Bank  of 
Dtica  V.  Phillips,  3  Wend.  108,  where  Mai-r-y,  J.  said  :  "  It  appears  to  me  that  the 
question  of  diligence  cannot  arise  except  in  cases  where  the  party  knows,  or  ought 
to  know,  that  there  ia  Oceanian  for  its  exercise.  Ou^ht  the  holden  of  this  note,  when 
it  fell  dne,  to  hare  known  that  between  its  disconnt  and  maturity  the  Endorser  had 
changed*  his  residence  !  They  had  no  reason  to  expect  such  an  event,  and  of  conrM 
no  considerations  of  diligence  could  have  prompted  them  to  institute  any  inquiry  in 
relation  to  it.  Where  the  place  of  an  indonter'a  residence  is  established  at  the  lime 
when  a  note,  having  the  osual  time  of  bankable  paper  to  run,  is  discounted,  and  is  at 
soch  a  distance  l¥onl  the  place  of  pHymcnt  aa  to  repel  ihc  presumption  that  a  removal. 
In  case  it  happens  before  the  note  falls  due,  would  come  to  the  knowledge  of  the  holders, 
and  no  actual  knowledge  is  brought  home  to  them,  a  notice  of  demand  and  non-payment 
directed  to  such  place  of  residence  is  sufRcient,  although  the  indorsee  has,  in  fiict,  in 
the  mean  time  become  a  resident  of  another  place."  The  same  was  held  in  Harris  r. 
Memphis  Bank,  4  Humph.  &19.  In  Farmers',  &r.  Bank  v.  Hnrris,  9  Hnmph  311,  the 
judge  charged  the  jury,  that  where  the  places  of  residence  of  the  bolder  and  indoraer 
were  near  to  each  other,  and  communication  freqnent,  the  holder  would,  in  legal  con- 
templation, be  presumed  to  know  of  the  removal.  Held  incorrect,  as  it  is  a  matter  of 
hct  and  not  of  law.  In  Planters'  Bank  r.  Bradford,  4  Hnioph.  36,  where  the  lemovo] 
was  made  under  drcumstances  of  particular  notoriety,  the  notice  sent  to  the  fbrmei 
place  of  lesidenee  ww  held  iniaffleieiiL    In  Winan*  v.  Davis,  3  HanUon,  376,  then 
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them  much  sooner  if  Bent  to  his  re8idence.{e)  "Where  the  place  is 
mentioned  in  the  indorsement,  notice  sent  there  is  sufficient  ;{ee) 
and  if  the  street  and  number  are  added,  the  notice  eliould  be  so 
ad d reused .(ef)  And  if  a  foreigner  in  going  away  tells  the  holder 
where  he  is  going,  his  absence  is  no  excnse  for  non-notice,  because 
it  should  he  sent  to  the  place  he  pointed  out,(/)  If  a  drawer  or 
indorser  hold  himself  out  to  the  public  as  a  resident  of  any  town, 
and  thereby  deceive  the  holder,  inducing  him  to  send  the  notice 
there,  the  notice  so  sent  will  be  binding,  although  the  indorser  Jive 
elsewhere,((/)  In  snch  case  he  would  be  estopped  from  denying  the 
validity  of  the  notice  on  the  ground  that  it  was  sent  to  the  wrong 
place. 

The  general  rule  applicable  to  all  cases  b,  that  the  party 
should  send  the  notice  to  that  place  where  it  would  most  proba- 
bly find  the  party  to  be  notified  most  promptly,  either  in  f&ct  or 
according  to  the  best  information  he  possessed  or  could  obtain 
by  the  reasonable  use  of  such  means  as  were  within  his  power.(A) 

were  inqairiea  mode  bj  the  bolder  which  would  have  justifleit  him  in  Mndiog  ^he  notice 
to  the  former  place.  So  in  Bank  of  Utica  n.  Davidson,  fi  Wend.  587.  In  Dnnlap  ■. 
TliompsoD,  b  Yerg.  67,  notice  sent  to  the  place  from  which  the  indoraer  had  removed 
WAS  held  sofBcient.    So  also  Hunt «.  Fieh,  4  Oatb.  334;  McGrew  v.  Tonlmio,  3  Stew. 

6  P.  4aS,  436. 

(0  Slielton  v.  Braithwnite  8  M.  &  W.  253, 

(«■)  Morris  u.  Ilusson,  4  S.indt.  93;  Carter  v.  Union  Bunk,  7  Humph.  548;  Far- 
mers', tec.  Bank  e.  Battle,  «  id.  8G;  Auker  v.  Morris,  35  Barl).  ISB.  In  the  lest  CH^e  the 
indoTKir  wrote  after  his  name  the  uard»,  "Aubom  P.  0."  Held,  that  a  notice  dcpoeited 
there  H'aa  good,  although  all  the  pnrties  liveil  in  the  same  towo.  So  notices  maj  be  sent 
to  an^  place  where  the  indorser  directs  them  to  be  left,  nltboagh  he  msj  have  a  place 
of  reaidence  or  of  baaiDcss  «ls«»here.  Eastern  Bank  v.  Brown,  17  MHJne,  3&6.  See 
Bank  of  L'.S.v.  Corcoran,  2  Pel.  121,  131.  AlthoQgh  there  may  be  doe t-ofliceg  nearer 
to  the  place  where  he  livea.    Crowley  p.  Barry,  4  Gill,  I»4;  Bell  ».  HnBerstown  Bank, 

7  id.  S16;  Bimk  of  Colambia  ».  Magruder,  6  Harris  &  J.  173;  Cormena  v.  Bank  of 
Lonisiana,  1  La.  Ann.  369. 

(f/)  Bartlett  v.  RobjoBon,  9  Bobw.  SOS. 

(/)  See  Hwlges  b.  Gnlt,  8  Pick.  251. 

{g)  Lewieton  Falls  Bank  s.  Leonard,  43  Maine,  144.  In  this  esse  the  indorser  wai 
the  president  of  a  bank  in  Hallowell,  from  some  time  prior  (o  making  Uie  note  till 
after  its  maturity,  but  his  nctnnl  place  of  residence  wns  in  New  York.  By  a  statute  of 
Maine,  no  one  bat  a  resident  of  that  State  was  eliKible  to  the  oSlce  of  director  of  a 
bank.  The  indorser  had  a  box  in  tbe  post-office  in  Hallowcll,  and  his  danftliter  was  in 
the  hshit  of  taking  his  letters  and  forwanlinK  them  to  him.  She  testified  to  having 
received  the  notice  in  qnestion,  but  suid  she  never  sent  it  to  her  father.  Tbe  indorser 
was  held. 

(h)  In'Choateaa  u.  Webster,  «  Met.  1,  7,  Shtae,  C.  J.  said:  "It  is  conformable  to 
the  more  general  mle,  sustained  by  many  antborities,  that  notice  shnll  lie  so  given,  and 
at  such  plare,  that  it  will  be  most  likelv  to  leacb  tbe  iodorver  promptly.  Bank  of  Co- 
lambia c.  Lawrence,  1  Pet  S78;  Bank  of  U.  S.r.  Cameal,  a  id.  543."  For  the  inqniriea 
which  should  be  made,  see  the  cases  cited  mpra,  p.  490,  note  a.  In  Bank  of  Utica  ■. 
Bender,  31  Wend.  S43,  the  bill  was  dated  at  C,  and  under  the  defendant's  name  ai 
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If  it  be  Bent  vbere  the  drawer  did  actu^y  reside,  his  absence 
from  bume  or  his  removal  does  not  vitiate  the  notice,  unless  such 
removal  was  known,  or  should  have  been  known,  to  the  Bender.(f) 

If  it  actually  reaches  the  party  to  be  notified  in  due  season,  it 
is  altogether  immaterial  to  what  place  it  was  sent.(y) 

We  Iiave  already  seen  (k)  that,  in  cases  where  the  mail  may 
l(^lly  be  used  for  the  purpose  of  transmitting  notices  of  dishonor, 
the  sender  is  not  responsible  for  any  failure  in  their  transmission. 
Consequently,  under  such  circumstances,  putting  a  notice  to  au 
indorser  or  a  drawer  in  the  post-office,  properly  directed  to  him 
at  tlie  place  where  he  lives,  is  considered  generally  as  usiug  due 
diligence.(/)     Where  there  are  two  or  more  post-offices  in  the 

indoner  wu  written  "C.,"  and  notica  wu  Hem  to  the  defendant  bj  mail  to  C- 
BroiaoB,  J,  raid :  "  It  U  not  abntlutslj  necesury  that  notice  ahonld  be  brought  home 
to  the  indoraer,  nor  evan  that  it  ahould  be  directed  to  the  place  of  bia  residence.  It  i* 
enongh  that  the  holder  of  a  bill  makes  diligent  inquiry  for  the  indoreer,  nud  acts  upon 
the  best  Information  be  is  able  to  procare.  If  after  doing  so  (he  notice  fall  to 
reach  the  indoner,  the  misfortune  falls  on  him,  not  on  the  holder.  There  must  be 
ordinarj'  or  reasonable  diligence,  inch  aa  men  of  hasinees  osaally  exercise  when  their 
interest  depends  npoa  obtaining;  correct  information.  The  holder  must  act  in  good 
GtiA,  and  not  giro  credit  to  doubtful  intelligence,  when  belter  could  have  been  ob- 
tained  The  case  then  comes  to  (his.    The  plainliffii  applied  for  infonnalion  lo  a 

man  worthj  of  belief,  and  who  wa»  likely  to  know  where  the  indorser  lived.  They  i» 
ceived  such  an  answer  as  left  no  rctaonable  ground  for  doubt  tliut  C  was  the  place  to 
which  the  notice  should  bo  sent.  I  thinit  they  were  not  bonnd  to  push  the  inquiry  further. 
Men  of  business  usually  act  upon  snch  information.  They  buy  and  sell,  and  do  otlier 
things  nffecting  their  interest,  updn  the  credit  which  they  gire  to  the  deolaralions  of  a 
single  individual  concerning  a  particalar  fact  of  this  kind  within  his  knowledge.  This 
is  matter  of  common  experience.  Ordinary  diligence  in  a  case  like  this  can  mean  no 
more  than  that  the  inquiry  shall  be  pursued  until  it  is  satisfactorily  answered.  This  tl 
the  only  practical  rule.  If  the  holder  of  a  bill  is  required  to  go  further,  it  is  impossible 
to  lay  where  he  can  safely  stop.  Would  it  be  enough  to  inqaira  of  two.  three,  or  four 
individuals,  or  most  he  seek  intelligence  from  every  man  in  the  place  likely  (o  kitow 
anything  about  Che  matter  1  It  would  be  difficult,  if  not  impossible,  to  answer  tbil 
question." 

(t)  Supra,  p.  49a,  note  d. 

(j}  Bradley  o.  Davis,  26  Maine,  45.  See  Dao«  v.  KemWe,  19  Pick.  113;  Wa*k- 
ington,  J.,  Bank  of  U.  S.  u.  Corcoran,  9  Pet  ISl,  132.  In  Wharton  u.  Wright,  1  Car. 
&K.  S8!t.  the  bill  was  dated  "Brunswick  Hotel."  The  defendant,  an  indorser,  was 
employed  on  various  railways,  and  had  no  fixed  place  of  residence.  His  wife  had 
made  a  memorandum  that  she  had  received  the  notice.  Held  admissible  to  prove  te- 
ception  of  the  notice  by  the  defeodant,  the  wife  being  dead,  and  a  Teidict  was  rendered 
against  him. 

{k)  S'ipra.  p  478,  note  v. 

(1)  Carson  v.  Slate  Bank,  4  Ala.  14B ;  Crisson  v.  Williamson,  1  A.  K.  Manh.  454  ■ 
Rand  u.  Reynolds,  2  Oratt.  ITI.  infra,  p.  497,  note  m,'  Thorn  v.  Rice,  15  Maine,  SSS 
^ory,  ].,  Bank  of  U.  S.  e.  Camea],  2  PeL  943,  G91. 
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same  town,  a  uotice  directed  to  the  town,  without  Bpecifying  an; 
particular  part  of  it,  ie  sufficieiit,(m)  unless  the  holder  kuew,  or 
ought  to  have  knoiru,  at  which  post-oflice  the  partj  to  be  notified 
resorted  for  his  letters,  in  which  case  the  notice  should  be  sent 
there.(n)  Where  there  is  no  post-office  in  the  town  where  the 
drawer  or  Indorser  resides,  notice  would  seem  to  be  sufficient  if 
sent  to  the  nearest  post-of&ce,(o)  although  there  are  authorities 


(m)  Bonk  of  Mknchester  t>.  Sluon,  13  Vt.  334,  where  noDce  vu  not  seni  to  the 
po>t^lfic«  Dcarot  the  place.of  rsEidcnce  uf  the  indorser,  and  irhere  tia  asoally  f>ot  hit 
leUerai  ClUkili  Bank  d.  Stall,  IS  Wend.  3M;  Reroer  v.  Downer,  23  id.  6S0,  91  id. 
10;  Morton  •.  Weatcotc,  8  Cnsh.  <-l>> ;  Cabot  Bank  v.  Bussell,  4  Gray,  1ST.  See  Ha- 
niton  Coal  Co.  t>.  Ryeraon,  Spencer,  129;  Gale  f.  Kemper,  10  La  £05;  Cayler  o.  Nel- 
lis,  4  Wend.  398,  which  held  that  in  such  csM  the  lioJdar  wis  bound  to  make  rensona- 
ble  inquiries  to  asceitaia  to  vrtiich  poatoffice  the  indorser  usaally  resorts,  or  which  is 
the  n«areat  one,  is  oveimled.  Tliis  last  teems  to  be  the  opinion  held  in  Ferris  v.  Sax- 
toD,  1  Sooth.  I  ;  Taylor  o.  Bank  of  111.,  I  T.  B.  Mon.  S76.  In  Becnel  u.  Toamillon, 
S  Bob.  La.  500,  a  □otii'C  directed  to  a  parish  generallj,  in  which  there  were  aeveral  post 
office!<,  was  held  insuEErient.  But  in  Follain  b.  Dapre,  1 1  id.  454,  it  was  proved  that 
tlie  notice  so  directed  would  regnlarly  go  to  the  office  Dearest  tiie  indorser'a  residence, 
and  the  indomer  was  held.  Li  Rand  c  Heynolds,  3  Gratt.  171,  s  notice  sent  to  a  post- 
office  within  the  sumo  district  in  wliicli  the  indoracr  lived  was  held  safficicnc;  allhoogh 
the  indorser  usually  got  his  letters  in  a  different  town,  which  was  nearer  ilia  residence. 
In  Weakly  i>.  Bell,  9  Watts,  !73,  a  notice  sent  to  the  shire  town  of  the  county  whet* 
the  indorser  lived  was  held  sufficient,  alchoagh  there  was  a  nearer  po4l-offii»  which  be 
was  in  the  habit  of  using. 

(n)  In  Morton  v.  WeatcotC,  B  Cash.  42^,  Shale,  C-  J.  said  :  "  It  seems  well  settled, 
that,  when  there  are  two  po«-offife«  in  a  town,  notice  by  leller  to  an  indorser  addressed 
to  biin  at  the  town  generally  is  sufficient,  unleHS  the  party  addressed  has  been  geae^ 
ally  accustoiDCd  to  receive  his  letters  at  one  of  the  offices  in  particalar,  and  to  have  his 
letters  addressed  to  him  thure  by  hia  correspondents.  Snch  being  the  rule,  the  plnia 
tiff  proves  his  case,  prima  /acie,  by  proving  notice  hy  letter  addressed  to  the  defend- 
ant at  the  lawn  generally.  If.  then,  the  defendant  would  rebut  this  pretamption  of  fact, 
and  bring  himself  within  the  exception,  it  lies  on  him  to  prove  that  he  did  ususlty  re- 
ceire  his  letters  at  one  office  only,  and  that  this  might  have  been  known  by  reasonable 
inquiry  at  the  place  where  the  letter  was  mailed.  Without  this  proof  it  may  be  tnie 
that  the  defendnnl  received  his  letters  habitually  as  well  at  one  post-office  as  the  other, 
•cid  then  the  plaintiff's  prima  fiicie  proof  retnains  unrebntted,  and  he  must  prevail." 

(o)  Shed  V  Brett,  1  Pii'k.  40l ;  Union  Bank  e.  Stoker,  I  La.  Ann.  269 ;  Priestley  p. 
BIsland,  9  Rob.  Ia.  422.  See  Mainer  n  Spuriock,  id.  161 ;  Duncan  v.  Sparrow,  3  id. 
2S4  ;  Merlinnics',  Sx.  Bank  u-  Compton,  id.  4  ;  Nicholson  b.  Marders,  id.  S42  ;  Union 
Bank  H. Brown,  I  id.  ]07;NoRi'.  Beard,  16  La.  308.  See  Foreman  v.  Wikolf,  id.  20; 
Downer  v.  Reiner,  21  Wend.  10 ;  Duntap  v.  Thompson,  9  Yerg.  61,  where  liie  indorser 
bod  removed  a  few  days  before  maturity,  and  a  notice  sent  to  the  former  place  was  held 
sufficient ;  Farmers',  &c.  Bank  v.  Battle,  4  Humph.  B6 ;  State  Bank  v.  Aycrs,  2  Halst. 
ISO;  Hazclion  Coal  Co.  v.  Kyerson,  Spencer,  129;  Ferria  v  Sn:tlon,  I  Soathard.  1  : 
Cuyler  v.  Nellis,  4  Wend.  398  ;  Taylor  v.  Bank  of  III.,  7  T.  B.  Mon.  S76 ;  Bondnrani 
B.  Everett,  I  Met.  Er.  65S  i  TItompaon,  J..  Bank  of  Columbia  v.  Lawrence,  I  Pel.  &7B, 
9B8 ;  Story,  J.,  Bank  of  U.  8.  D.  Cameal,  3  id.  943,  991.  In  Davti  v.  Beekham,  4 
Voi-  I.— 2  a 
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whicL  hold  that  &  special  mesEenger  should  Bomfltimes  be  used ;  {p) 
and  where  the  nearest  post-office  is  unknown,  a  notice  directed  to 
that  which,  on  proper  inquiry,  is  supposed  to  be  the  nearest,  will 
s<iffice.(9)  But  it  is  held,  that  notice  may  be  sent  to  the  post- 
office  to  which  the  indorser  usually  resorts,  although  there  are 
other  offices  nearer  hia  place  of  residence, (r)  and  although  this 
office  is  in  a  difTereot  town  from  the  one  in  which  the  party  to  he 
notified  lives,  (a)  And  in  conformity  with  the  same  principle  it 
is  held,  that  where  the  indorser  is  in  the  habit  of  receiving  his 
Letters  at  either  ooe  of  three  post-offices,  the  notice  may  be  sent 
to  either  of  the  three.(f) 

Humph.  S3,  notice  wai  sent  to  the  one  designMed  u  ths  nearest ;  bnt  on  proof  being 
offered  that  it  h&d  been  dieeontlnneil  for  a  jear,  the  notice  was  held  iDiufficient.  In 
Oaris  v.  Williamii,  Peck.  191,  the  plaintiff,  knowing  wheiv  the  deTendant  lived,  lent 
the  Dotiee  to  a  place  lixleen  milea  diitant,  although  there  wu  a  poBl-ofBce  within  flrs 
milea.  The  iadoraer  una  ditcharged.  Jn  Moore  v.  Hardcaitle,  1 1  Hd.  488,  notice  waa 
*enl  to  the  shire  town  of  the  countj,  when  the  indoraer  lired  twelve  miles  distaoL 
Hia  oBual  post-office  waa  four  milea  from  his  reiidence.  There  was  no  proof  of  *nj 
inquir;  bj  [tie  notary  for  the  nearest  poit-offlce.    Held  iuanfficient 

(p)  Supra,  pp.  4TS,  479. 

(f )  Manh  v.  Barr,  Moigi,  68,  9  Yerg.  ass. 

(r)  Bank  of  U.  8.  v.  Cameal,  S  Pet.  543  ;  Tlmiipton,  J.,  Bank  of  Colombia  v.  Law- 
rence, 1  id.  578,  963  ;  Bank  of  Genera  v.  Hewlett,  4  Wend.  318 ;  Whittleaeg,  J.,  Seneca 
Co.  Bank  ».  Neasa,  S  Denio,  329,  338;  Mereer  e.  Lancaaier,  S  Penn.  State,  ISO;  Bh«i^ 
mann.  Clark,  3  McLean,  91;  Bank  of  IjOuliiBna  d.  Wataon,  15  La.  36;  Mead  f.  Car- 
nal, 6  Rob.  Ltk  73 ;  New  Orleans,  &c.  Co.  v.  Robert,  9  id.  130 ;  Grand  Gulf,  &c.  Co. 
B.  Barnes,  12  id.  1S7  ;  New  Orleans,  Ac  Co.  B.  Barmw,  B  La.  Ann.  39G  ;  Repbam  v. 
Kalliff,  id.  331  ;  Hew  Orleans,  4c  Co.  p.  Palton,  id.  3SS;  Citizens'  Bank  v.  Walker, 
id.  791  ;  Bank  of  I^niiiena  v.  Tonmillon,  9  id.  183;  Farmers',  fcc  Bank  v.  Battle, 
4  Humph.  86  ;  Haxelton  Coal  Co.  s.  Rjrenon,  Spencer,  1S9  ;  Walker  d.  Bank  of  Aa- 
gnsto,  3  Oa.  4SS ;  Moon  v. '  Hardcaatle,  1 1  Md,  466  ;  Qiu  c.  Lfbrand,  3  Ohio,  307 ; 
Glasscock  v.  Bank  of  Mo.,  8  Misso.  443. 

(i)  Bank  of  Columbia  v.  Lawrence,  1  Pet  5TS;  Reid  r.  Payne,  16  Johns.  218;  Bimk 
of  Geneva  n.  How)elt,  4  Wsnd.  396  ;  Ransom  n.  Hack,  2  Hill,  587  ;  Morris  n.  Husson, 
4  Sandf.  93  ;  WAitllaa/,  J.,  Seneca  Co.  Bank  d.  Neass,  5  Denio,  3!9,  338.  See  Mont- 
gomcrr  Co.  Bank  i>.  Marsh.  3  Seld.  4S1  ;  Sliaa,  C.  J.,  Ctioateau  b.  Webster,  6  HeL 
1.  6  :  Bank  of  Colitmbia  e.  Magmder,  «  Harris  &  J.  ITS ;  Grand  Gulf,  &c.  Co.  v. 
Barnes.  I!  Rob.  La.  197 ;  Bird  d.  McCalop,  2  La.  Ann.  3GI ;  New  Orleans,  A«.  Ca 
>.  PaKon,  id.  892 ;  Glasscock  e.  Bank  of  Mo.,  8  Misso.  443. 

|t)  Bank  of  U.  3.  n.  Cameal,  3  Pet  543,  The  earlier  cases  on  this  point  in  Lonisiane 
held  that  the  notice  mnsc  be  sent  to  the  ne&rett.  Mechanica',  &c  Bank  v.  Compton, 
3  Bob.  La.  4  ;  Nicholson  b,  Marders,  id.  249  ;  Mead  b.  Carnal,  6  id.  73.  In  Foilain  d. 
Oupre,  1 1  id.  454,  it  was  held  that,  where  there  was  onlj  a  diSinrHnce  of  a  mile  or  two 
in  the  distances  of  the  offices  from  the  iodorser's  residence,  the  notice  might  be  sent  to 
either.  And  in  the  later  cases  —  New  Orleans,  &c  Co.  u.  Briggs,  13  id.  1 7S  ;  Bank  of 
Louisiana  n.  Toumillon,  9  La,  Ann.  13S  —  It  ii  held  that,  where  there  are  two  or 
more  nraal  offices,  notice  may  be  sent  to  either. 
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SECTION    IV. 

TO   WHOM   NOTICE   SHOULD   BE   GIVEN. 

Upon  the  queetion  to  whom  notioe  must  be  gireD,  a1tiiouf;b 
the  practice  is  sufficiently  uniform,  it  is  act  easy  to  state  a  rule 
which  meets  all  the  cases.  We  think,  however,  that  the  true 
rule,  although  it  may  not  reconcile  all  the  authorities,  and  indeed 
must  be  open  to  some  exceptions,  should  be  this :  Every  person 
who,  by  and  immediately  upon  the  dishonor  of  the  note  or  bill, 
and  only  upon  such  dishonor,  becomes  liable  to  an  action,  either 
on  the  paper,  or  on  the  consideration  for  which  the  paper  vas 
given,  is  entitled  to  immediate  notice. 

Notice  should  certainly  be  given  to  all  the  parties,  but  the 
holder  is  bound  to  pve  notice  only  to  the  indorser  whom  he 
intends  to  hold  liable,  and  he  may  charge  a  subsequent  indorser 
without  notifying  a  prior,(t()  or  a  prior  without  notifying  a  sub- 
sequent one,(v)  provided  the  party  whom  he  notifies  exercises 
his  right  to  secure  himself  by  giving  notice  further.  It  is  held 
that  a  letter  to  the  last  indorser,  inclosing  notices  addressed  to 
all  the  indorsers,  chaises  the  prior  indor8er3,(wf)  Notice  may 
certainly  be  given  to  the  agent  of  the  party  to  be  notified.(ui)  It 
has  been  said  that  strict  proof  of  authority  to  receive  notioe  ia 
required,(2:)  hut  this  cannot  apply  where  notioe  is  properly  left 
at  the  place  of  business  or  of  abode  of  the  party  to  he  notified, 
because  a  notice  left  there  with  any  one  who  is  found  on  the 

(>i)  Baker  v.  Morris,  25  Burb.  138  ;  Morgan  o.  Van  lo^n,  S  Johna.  atM;  Morgan 
0.  Wood  worth,  3  Johns,  Caa,  89;  Carter  «.  Bradle/,  19  Maine,  62;  Stata  Bank  0. 
Hennen,  1 6  Mart  La.  2S6  ;  Teyroiix  v.  Dnbertrand,  II  La.  32 ;  McCallock  u.  Com- 
mercial Bank,  16  id.  5GG;  Uninn  Baak  t.  Lea,  T  Rob.  La.  7B;  Union  Bank  v.  Hyde, 
id.  418;  Grand  Gnlf,  &e.  Co.  v.  Barnes,  IS  id.  127;  Watson  v.  Templeton,  11  La. 
Ann.  137;  Lawson  p.  Farmers'  Bank,  1  Ohio  State,  aOS ;  Wilioi  d.  Milehell,  4  How. 
Miss.  273;  Yolk  f.  Bank  of  South  Carol; n a,  1  McMnllaii,  Eq.414;  MathewB  c.  Fogg, 
I  Rich.  36S;  Whitman  V.  Farmers'  Bunk,  8  PorL  Ala.  SSB. 

(*)  Harrison  v.  Rnscoe,  1ft  M.  &  W.  S31, 

(yt)  Wamesit  Bank  v.  Bnttrick,  11  Gray,  3S7, 

(w)  Hestrea  »,  Petrovie,  1  Rob.  r..a.  119;  WilkiOB  ■.  Commercial  Bank,  6  How. 
Hiss.  217.  An  attorney  at  luw  is  not  autborized  to  receive  notices  for  his  client  anleaa 
by  epedal  anthority,  Louisiana  State  Rank  v.  EUeiy,  IS  MarL  La.  87.  In  Fortuer 
V.  Farham,  2  Smedei  &  M.  151,  delirery  of  a  Dotic«  to  the  indorser'i  clerk  in  the 
atreet,  wicbont  proof  of  ita  reception,  or  of  the  clerk's  authority  to  receive  it,  »ae  held 
inaniScient.  In  Paterson  Bank  v.  Butler,  7  Halat.  36S,  notice  deliiered  to  a  stranger, 
who  aaid  be  was  the  indoreer'a  brother,  waa  held  inaufflcUoL 

(I)  Montillet  v.  Doncau,  1 1  Mart  lo.  S34. 
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premises  would  ordinarily  be  sufficient.(^)  We  have  seen  that 
a  presentment  to  any  one  there  would  be  suEGcient,(z)  and  if 
this  is  true  where  something  is  expected  to  be  done  by  the  party 
of  whom  the  demand  is  made,  it  certainly  is  true  where  nothing 
is  to  be  done  except  to  receive  a  notice. 

Authority  to  indorse  negotiable  paper  has  been  held  not  to 
carry  with  it  authority  to  receive  notice  of  dishonor ,{a}  but  an 
opinion  to  the  contrary  has  been  expressed. (&) 

If  an  agent  draws  a  bill  in  his  own  name,  notice  must  be  given 
to  bim,  and  if  given  to  his  principal,  who  is  no  party  to  the  paper, 
it  will  not  be  8ufficient.(c) 

If  a  person  entitled  to  notice  be  bankrupt,  notice  should  be 
given  to  him,  if  his  assignees  are  not  yet  appointed. (cQ  If  they 
are,  notice  should  perhaps  be  given  to  them,  if  the  fact  of  their 
appointment  is  known  to  the  liolder,  or  might  be  known  by  him 
by  the  exercise  of  due  diligence,(e)  but  notice  might  perhaps  even 
then  be  sufficient  if  given  to  the  bankrupt.  Under  our  Stato 
insolvent  laws,  and  wherever  the  point  has  not  been  settled  by 
decision  or  a  positive  usage,  it  would  seem  to  he  the  safest  course 
to  give  notice  both  to  the  insolvent  and  to  the  assignees  also. 

If  one  indorses  as  cashier  of  a  bank,  and  before  the  note  matures 
ceases  to  be  cashier,  and  notice  is  given  to  the  bank  and  not  to  the 
cashier  who  indorsed  the  note,  it  is  su£Bcient.(ee) 

If  the  insolvent  has  absconded,  notice  should  be  given  to  the 
assignees ;(/)  and  if  they  are  not  appointed,  we  should  euppofie  that 
a  delay  until  their  appointment  would  not  discharge  any  one ;  and 
although  notice  may  be  given  to  any  one  holding  or  representing 
the  eetate,(^)  we  should  think  it  better  to  notify  the  assignees  when 
appointed. 

If  the  indorser  is  dead  at  the  time  the  note  matures,  and  this 

<ti>  Cromwell  v.  Hvason,  3  Ei^p.  511 ;  HoDBego  v.  Cowne,  2  M.  &  W.  34S,  where 
Dnticca  left  M  the  indoreer's  hoEise  with  hU  wife  were  held  safficient. 

(»)  S'lpra,  p.  489,  note  x. 

la)  Vatk  V.  Gaillnnl,  4  Sirob.  99;  Sharkey,  C.  J.,  Wilcox  if.  Booth,  9  Smedes  & 
M."*76,  *S3. 

(6)  Lord  Tenterdtn,  C,  J.,  firth  n.  Tlinish.  S  B.  &  C,  387. 

{<■.)  Gros-veiior  v.  Stone,  8  Pick.  78.  In  Clay  n.  Oaklaj',  15  Mart.  La.  137,  it  ww 
held,  that,  where  the  a|;cnt  indorses  in  the  principal's  name,  notice  to  the  Utter  is  xif- 
ticient.  Whether  it  might  be  safely  ijiren  to  the  agent  in  sach  case  maj  depend  upontbo 
question  whether  an  authority  to  iDdorse  cnrrics  uith  it  an  authority  to  receive  uotice. 

((I)  See  Kx  parte  Moline,  Ifi  Ves.  aiG. 

(e)  See  R<ih(le  v.  I'roctor,  4  a  &  C.  517,  6  Dow.  &.  B.  GIO;  Ex  parte  Johnson,  3 
De>iu.&  C.  433,  1  Mont.  &  A.  632  ;  Ex  parte  Ch>ippel,  3Mont  &  A.  490,  SDeacSlB. 

(ee)  Coffinan  v.  Bank  of  Keiiluckv,  41  Mist  213. 

(/)   Rohde  •.  Proctor,  4  B.  &  C.  617,  6  Dow.  &  B.  610. 

(^)  See  Bobde  v.  Proctor,  4  B,  &  a  B17,  6  Dov.  &  R.  610. 
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fact  is  known  to  tlie  holder,  notice  must  be  sent  to  his  adminis- 
trators or  executors,  if  it  can  be  ascertained  by  reasonable  inqui- 
ries who  and  where  the;  are,(A)  and  a  notice  directed  to  the 
deceased  hy  name  will,  under  such  circumstances,  be  insufficient 
to  charge  tlie  estate.  If  the  deatli  is  not  known,  and  nothing 
appears  to  show  that  the  sender  ought  to  have  known  this  fact, 
uotice  addi-essed  to  the  deceased  indorser  will  be  sufficieut,(i) 
and  the  same  would  be  true  where  the  holder  cannot  by  reason* 
able  diligeuce  ascertun  whetlier  there  is  an  administrator  or 
executor,  or  who  be  is  or  where  he  resides.(7) 

It  may  not  always  be  necessary  to  designate  the  administrator 
or  executor  by  name.  Thus,  where  the  notary,  being  ignorant 
as  to  who  the  administrator  or  executor  was,  sent  the  notice 
directed  to  the  "  legal  representative  "  of  the  indorser,  but  mailed 
to  bis  last  place  of  residence,  this  was  held  sufficient,  although 
the  notary  might  have  ascertained  the  name  witliout  much 
trouble,  on  the  ground  that  "  legal  representative  "  and  "  admin* 
isbrator  "  or  "  executor  "  are  synonymous  terms. (A) 

{k)  Oriental  Bank  v.  Blake,  S!  Pick.  £06,  wbera  the  holder,  knowing  that  the  indonar 
WM  dead,  lef^  tbe  notico  at  hit  last  plwe  of  residence.  Held  iDsnfflcient.  So  Caf  oga 
Co.  Bank  v.  Bennett,  i  Hill,  S3G,  where  the  holder  knew  or  the  indoreer's  death, 
that  hi*  will  had  been  prorcd,  and  that  it  was  in  Che  ■nrrogste'l  office,  in  the  village 
where  the  holder  lired.  In  Barnes  r.  Ee^pold),  4  How.  Miai.  I  It,  the  notice  wa>  MDt 
10  the  indoraer'a  lait  residence.  The  jodge  charged  the  jury,  that  if  the  holder  knew 
of  the  death  of  the  indorser,  and  conid  b;  ordidary  diligence  have  ascertained  who  hii 
execalon  were,  it  waa  incanibent  on  him  to  give  them  notice ;  bat  if  the  bolder  did  nol 
know  of  the  death,  or  by  ordinaij  diligence  coald  not  have  aicertained  who  were  the 
execDlora,  the  notice  diret.'Ied  to  tbe  intestate  was  sofflcient.  Held  correct,  and  a  ver- 
dict (or  the  plaintiff  was  siucained.  Where  an  indoner  died  eight  months  before  tbe 
note  matared,  nolieo  directed  to  him  was  held  bad,  in  the  abunce  of  proof  b;  the 
plaintiff  of  doe  diligence  in  ascertaining  who  were  the  repicsentatirei.  Bank  of  Lon- 
iriana  c.  Smith,  4  Rob.  La.  376.  But  where  the  heir  has  been  pnt  in  possession  of  the 
estate  before  matoritj,  notice  dii^ctcd  Co  the  indoner'a  l^ol  reprewniatiTe  is  not  lof- 
fident.  Chiistmai  b.  Flnker,  7  id.  13.  Bnc  notice  should  be  sent  to  the  execulor, 
althoogb  tbe  heir  had  been  recognized,  had  given  secntiCy,  and  taken  posseuion,  if  the 
■xecntor  has  not  rendered  aaj  aocounl,  nor  received  from  the  heir  the  money  neces- 
aarr  lo  pay  the  debts.  New  OrJeana,  &c  Co.  ■>.  Kerr,  9  Bob.  La.  133.  Bee  the  case* 
(dted  in/ro,  chapter  on  Excnses  for  Want  of  Notice. 

(i)  Merchants'  Bank  i>.  Birch,  17  Johoa.  S9 ;  Planters'  Bank  v.  White,  9  Hamph. 
11!.  See  Beals  t>.  Peck,  12  Barb.  34!i ;  Baniea  d.  Reynolds,  4  How.  Uisi.  114,  npo. 
note  h.  Lapse  of  time  may  have  the  effect  of  requiring  the  plaintiff  to  prore  doe  dili- 
jenee.    See  Bank  of  Loniaiana  v.  Smith,  4  Bob.  La.  376.  si^ni,  note  A. 

(j)  M^calf,  J,  Mass,  Bank  s.  Oliver,  10  Cosh.  5a7  ;  Stewart  v.  Eden,  9  Cainet,  191 ; 
baniei  v.  Reynolds,  4  How.  Miss.  lU,  lupra,  note  b. 

(i:)  fUlow  B.  Hardeman,  3  Hamph.  S3S. 
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But  a  notice  sent  to  the  "estate"  of  a  deceased  was  held 
insufficient,  where  the  name  of  the  administrator  coold  have 
been  ascertained  wittiout  mooh  difficulty.(/)  The  reason  ^ven 
wan,  that  the  word  "  estate "  vas  too  ambiguous,  comprehend- 
ing the  heir-at-law  equallf  with  the  administrator  or  executor. 
In  all  these  cases,  as  in  man^  others,  if  it  readies  the  adminis- 
trator or  executor  eeasonably,  the  notice  will  be  good,  and  proof 
of  its  reception  will  supply  any  defects  in  the  Eending.(iR)  No- 
tice to  one  of  several  admin^trators  or  executors  has  been  held 
sufficient,  on  the  ground  that  they,  like  partners,  all  represent 
one  and  the  same  intere8t.(n) 

Notice  to  one  member  of  a  partnership  which  indorses  a  note 
or  bill  is  notice  to  all,  because  each  partner  represents  the  inter- 
ests of  the  other  partners  and  of  the  partnership,  (o)  and  the  same 
has  been  held  where  the  notice  has  been  given  after  dissolution 
and  publication,  (p)  So  if  one  of  the  firm  dies  before  maturity, 
notice  to  the  sui-vlving  partner  is  sufficient  to  hold  the  estate  and 
the  legal  representative  of  tiie  deceased. (g)  If  a  bill  be  drawn 
on  the  firm  by  one  partner,  and  accepted  by  him,  notice  of  die- 
honor  need  not  be  given  to  the  firm.(r) 

But  the  interests  of  each  joint  indorser  are  not  so  for  similar 
that  notice  to  one  is  notice  to  all ;  they  should  all  be  notified ;  (s) 
and  if  either  ia  dischai^ed  by  the  nf^lect  to  notify  him,  that  dis- 
charges the  other  ;{s8)  nor  should  a  notice  to  any  mere  member  of 

(I)  Mua.  BsDk  V.  Oltrer,  10  Cosh.  9ST. 

(n)  COaai,  J.,  Cajinga  Co.  Bulk  v.  Bennett,  9  Hill,  936.  Bee  Bemli  •.  F«dt,  l> 
Bub.  S49 ;  Hau  Bank  V.  Oliver,  10  Cnih.  657. 

(n)  Beala  v.  Feck,  13  Bub.  S4S ;  Lewis  *.  Bakeffell,  6  L&.  Ann.  369,  »bei«  notica 
ins  given  to  tha  maker,  one  of  three  execnton  of  the  indoner. 

(d)  Nott  r.  Douming,  6  Ln.  S80,  GB4  ;  Magee  b.  Dnnbar,  10  id.  S46.  See  Beala  • 
Pecfc,  l2Bub.  146,  3S1;  Willis  D.  Green,  S  Hill,  133;  and  cum  cited  >n/hi,  note r. 

(p)  Coater  v.  Thonuuon,  19  Aim.  TIT. 

(g)  Cocke  B.  Bank  of  Tenn  ,  S  Homph.  61 ;  Dabney  t>.  Stidger,  4  Smedea  ft  U.  T4B. 

(r)  Rhett  v.  Poe,  9  How.  4ST  ;  Fnller  b.  Hooper,  3  Gray,  334 ;  Gowan  u.  Jockaon, 
10  Johni.  1TB  ;  Porthonse  v.  Parker,  1  Camp.  83  ;  Blgnold  p.  WateAoofe,  I  Mania  ft 
8.  3SS. 

(■)  Shepard  v.  Hawley,  1  Conn.  36T ;  Wlliy  v.  Green,  6  Hill,  392 ;  Beala  r.  Peek, 
13  Barb.  345.  See  Bank  of  Chenango  e.  Root,  4  Cowm,  136;  Sayre  t.  Frick, 
T  Watts  ft  B.  383 ;  Hiwr  b.  TroviDger,  T  Ohio  Suite,  381 ;  State  Bank  b.  Slaughter, 
T  Blackf.  193;  Dabney  v.  Btidger,  4  Smedet  ft  H.  749;  Wood  v.  Wood,  1  fiuti- 
•on,  439.  Caitra,  Dodge  t.  Bank  of  Ky.,  3  A.  K.  Mai^.  GIO,  SIS;  Hicgini  «. 
Morrbon,  4  Dana,  100,  105  ;  Bylea  on  BilU,  p.  S9B,  cilii^;  Fortlioi»«  v.  Paifcer,  I 
Camp.  83.    In  thU  caie,  however,  b;  the  bead  note,  it  appean  that  dis  drawen  wm 

(u)  People'a  Bank  ».  Keech,  36  Md,  631. 
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a  joiut-stock  company,  who  vas  not  an  ofEcer  nor  agent  of  the 
company,  suffice  to  bind  the  corpor&tion.(f) 

If  one  not  a  party  to  the  note  assign  it  without  indorsemeat, 
he  is  not  entitled  to  strict  notice.(u)  But  where  an  actioa  on 
the  consideration  or  on  the  paper,  as  on  guaranty  or  the  like, 
accrues  to  the  transferee,  ve  should  say  tha  transferrer  vas 
entitled  to  have  notice  given  liim.(v)  We  Bhall  also,  under  the 
subject  of  Guaranty,  see  that  a  guarantor  of  a  promissory  note  is 
entitled  only  to  have  such  notice  as  shall  be  actually  sufficient 
for  his  safety,  and  cannot  in  gener^  defend  himself  by  showing 
want  of  notice,  without  showing  also  actual  injury.(u7) 


SECTION    V. 

BT    WHOM   NOTICE    SHOULD   BE    GITEN. 

There  appears  to  be  considerable  confusion  in  the  language  of 
the  courts,  and  in  the  cases,  with  reference  to  the  party  by  whom 
notice  should  be  given.  Thus  it  has  been  said  that  notice  must 
come  from  the  holder,  and  that  a  notice  given  by  any  other  party 
was  insufficient,  because  the  drawer  or  indorser  is  not  apprised 
thereby  of  the  holder's  intention  to  look  to  him  for  payment.(x) 

It  has  also  been  said  tb&t  it  makes  no  difiference  who  apprises 
the  drawer,  since  the  object  of  the  notice  is  that  the  drawer  may 
have  recourse  to  the  acceptor. (y) 

It  has  likewise  been  said  that  any  party  to  the  bill  may  give 
notice.  («) 

The  first  of  these  propositions  is  clearly  inaccurate,  because  it 
has  long  been  settled  that  a  notice  properly  given  by  a  prior 
indorser,  in  due  time,  will  enure  to  the  bene&t  of  the  subsequent 

(()  Sea  PowIm  v.  Fag«,  8  C.  B.  IS, 

(a)  Tu  Wut  a.  Woolaj,  3  B.  &  C.  439, 449 ;  SwfaqMrd  >.  Bowct,  ft  U.  It  &  U. 

(t>)  hi/in,  YoL  IL  p.  1ST. 

(w)  lufin.  Vol.  IL  p.  137. 

(z)  Tindil  «.  Bromi,  I  T.  B.  1ST,  S  id.  IBS ;  Ex  pwte  Barcky,  T  Tm.  BBT.  ThaM 
iMM  wenMiprawlromiiMbf  CtwimiuiB.  Keue,8A.aiE.  193,  «N«T.  &H.60T, 

If)  Lord  KtHfon,  Sww  p.  CroFt,  Chitt^  on  BUb,  p.  933. 

{*)  3  Kent,  Cam.  lOS;  Lori  EUaibanMi^  Wikoa  v.  Sw»ixj,  I  Btuk.  U;  QUisow 
r.  Plane,  8  IfkM.  336.  Sm  GbMOoek  >.  Bank  of  Ho.,  id.  M3  ;  Walker  «.  Bonk  of 
Ho.,  id.  T04 ;  Oaam,  J.,  Joniatt  Bank  •.  Hate,  16  S.  &  R.  IftT,  isa 
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parties.(a)  Thus,  if  the  holder  dalj*  notiBes  the  sixth  indorser, 
and  he  the  fifth,  and  he  the  fourth,  and  he  the  third,  and  lie  the 
ijecond,  and  he  the  first,  the  latter  viU  be  liable  to  all  the  par- 
ties.(A)  So  notice  duly  given  hj  a  subsequent  indorser  to  the 
prior  indorser  will  enure  to  the  benefit  of  all  up  to  tJie  first.(f:} 
Thus,  if  the  holder  in  the  case  supposed  duly  notified  all  tlie 
iudorsers,  the  first  indorser  will  be  liable  to  all,  although  the 
holder  vaa  the  only  party  to  give  the  notice. 

The  second  proposition  cannot  be  true,  because  it  is  equally 
well  settled  that  notice  cannot  be  given  by  a  stranger  to  the  note 
or  bUl.(d) 

Tlie  third  proposition  is  inaccurate,  because  it  is  clear  that  no- 
tice cannot  be  given  by  any  party  who  is  himself  discharged  by 
the  laches  of  any  prior  party,  eitlier  on  his  own  aceouiit,(e)  or 
for  the  benefit  of  other  parties  to  the  bill.(/)  Tliere  appears  to 
be  much  doubt  whether  uotice  given  by  tiie  acceptor  who  refuses 
to  pay  is  a  good  notice,  whicli  can  enure  to  the  benefit  of  any 
other  party.  It  has  been  decided  that  a  uotice  so  sent  to  tlie 
drawer  is  sufBcient  to  bind  liim.(»-)  But  this  has  been  mucli 
queBtioned,(A)  on  the  ground  tliat«ne  of  the  objects  of  sending 


(a)  Jameson  c.  Swinton,  2  Camp  373,  S  Tsunt.  2U ;  Wilson  d.  Swnbcr,  I  Stark. 
34 :  Bnj  0.  H&dwen,  5  Manle  &  S.  6S ;  Chupmnn  v.  Keaiie,  3  A.  &  E.  193,  «  Me*. 
&  M.  eOT  ;  LfHsght  V.  Brjuil,  9  C.  B.  *G  ;  Tripleti  i:  Hunl,  3  DaiiH,  136  ;  Whiimnii 
c.  Fumen'  Bank,  S  Pott  Al».  aS8 ;  Wilcox  u.  Midheli,  4  How.  Misa.  SI!  ;  Ren.h«w 
T.  TripleO.  as  MisBO.  913 ;  Glaucock  Er.  Bank  uf  Mu.,  S  MiiMo.  443  See  Bal^Br  «. 
Morria,  35  Baib.  13S, 

(b)  Id  Hilton  >.  Bhepberd,  C  Bast,  14,  noM  c,  them  wan  tlx  hJoMW,  and  colics 
«ru  regnlkrly  gir«a  by  Che  iodonen  in  iDcceMloa.  The  aecoad  snad  the  flnt  indoiMr, 
■od  TeooTer«d. 

(c)  Stafford  e.  Yuet,  IS  Jobni.  3ST  ;  Abat  p.  Rion,  9  Mart  La.  46S ;  Mut  p. 
Johnion,  9  Terg.  I ;  Wilcox  «.  Mitchell,  4  Bow.  MiM.  373.  Whether  tbii  ia  confined 
to  the  caie  of  actual  recaptian  bj  the  partj  to  be  charged,  or  whether,  if  a  inbaequent 
indorser,  after  using  dm  diligence,  aendi  the  notice  to  the  wrong  place,  thii  ennrei  to 
the  benefit  of  an;  party,  ii  conaidered  infia,  p.  G9T. 

((f)  Stewart  V.  Kcnnett,  3  Camp.  177;  Chanoioe  «.  Fowler,  S  Wend.  173;  Dvnem, 
J.,  JnaiaU  Bank  v.  Hale,  IB  S.  A  R.  1S7,  1U>;  TWt,  J.,  BnUifitrd  *.  William*,  IS 
Ud.  ISO.  198. 

(e)  Tomer  v.  Leech,  4  B.  &  Aid.  4BI ;  Howe  r.  Tipper,  19  C.  B.  M». 

(/)  See  Harrlaon  *.  Rokxm,  IS  II.  *  W.  331. 

(g)  By  Lord  itoiyeii,  at  Niri  Prina,  la  Shaw  e.  Croft,  Chitty  on  BUla,  p.  983; 
Lord  EUenboraigh,  in  Boaber  r.  Kieran,  4  Camp.  8T ;  Braliafiird  «.  WiUiama,  15  Ud. 
150 ;  Union  Bank  a.  Orimahaw,  IS  La.  331. 

{A)  Bnylej  on  Billa,  Bch  London  ed.  350 :  Chitty  on  Billa,  333  ;  Byle4  ot.  Billa,  314; 
Story,  t  304     In  Harriaon  v.  Ruacoe,  15  M.  &  W.  331,  Parlx,  B.,  after  q^ot'ng  A* 
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notice  is  to  inform  the  part;  to  vhom  it  is  Bent  that  he  is  looked 
to  for  payment  by  the  party  who  sends ;  and  inasmuch  as  the  ac- 
ceptor who  refuses  to  pay  has  no  claim  upon  the  drawer,  or  on 
any  party  to  the  bill,  he  cannot  make  any  demand.  A  drawee 
who  refuses  to  accept  is  not  a  proper  party  to  give  notice ;  (i)  and 
it  is  somewhat  difficult  to  see  what  difference  there  is  in  the  case 
of  an  acceptor  refusing  to  pay. 

It  seems  also  to  have  been  lield  that  the  maker  may  give  no- 
tice.(y)  On  the  whole,  we  do  not  see  why,  if  the  pai-ty  primarily 
liable  is  a  proper  person  to  give  notice,  a  mere  stranger  may  not 
Our  own  method  of  stating  the  rule,  independently  of  these  au- 
thorities, would  be,  that  notice  may  be  given  by  any  party  to  a 
note  or  bill,  not  primarily  liable  thereon  as  regards  tliird  parties, 
and  not  dischai^d  from  liability  upon  it  at  the  time  notice  is 
given. 

It  will  not  be  understood  that  these  remarks  apply  to  an  ac- 
ceptor supra  protest,  as  it  is  within  his  power  to  give  notice  of 
the  dishonor  by  the  original  drawer,  and  he  will  have  a  claim 
founded  thereon,  and  on  his  own  acceptance. (ft) 

The  holder  may  of  course  give  notice  by  his  agent,(Q  who  may 
pve  the  notice  in  his  own  uame,(m)  or  in  the  name  of  one  of  the 
other  partie8.(B)  But  in  this  last  case,  the  party  charged  by  the 
notice  will  he  entitled  to  insist  on  any  defence  against  the  real 
principal  which  he  might  have  made  against  the  party  from  whom 
the  notice  purported  to  come.(o) 

A  person  to  whom  a  note  is  indorsed  for  the  purpose  of  collec- 

rale  laid  down  by  Judge  S1017  with  approbuioD,  laid :  "  Tbe  role  equally  exdodca  iha 
ease  of  notice  by  an  Kcepior,  who  neier  coald  «n  faiouelf  apoa  the  bill  aAar  taking 
It  Dp ;  and  the  iastancei  in  which  a  notice  by  an  acceptor  hai  been  lield  good  at  Ni*i 
Piiiu  an  explained  by  Mr.  Jnitice  Bayley,  on  the  mppoeition  thai  in  ihew  the  ae- 
eeptor  had  a  qtedal  aathority  to  do  ao." 

(i)  Stanton  B.  BloMom,  14  Maaa.  1 18. 

ij)  Olasgow  V.  Fratle,  B  Miuo.  334. 

[k)  Supra,  p.  319. 

(/)  Hairia  v.  Kobinson,  4  How.  tSB  j  Tsnno  v.  I^igne,  9  Johni.  Cai.  1 ;  Shed  a. 
Brett,  1  Pick.  401 ;  Folkain  v.  Unpi^,  1 1  Rob.  La.  464,  470 ;  Walker  v.  Bank  of  Uo, 
B  HiMO.  704 ;  Cnwrord  r.  Branch  Bank,  7  Ala.  aos,  Sia  In  BaM  b.  Smith,  4  Dow. 
h  L.  T44,  it  wai  donbted  bj  CoUridgt,  J.  irtwther  a  tndeaman'i  fbt«naa  or  aerrant  waa 
•  proper  party. 

(n)  Woodthorpev.  Lmrea,  3  U.  ft  W.  lOB. 

(■)  Rogenan  e.  Hare,  1  Willm.  W.  &  D.  SS,  I  Jar.  71 ;  Bantoon  e.  Rmbm,  11 
U.  &  W.  S31. 

;*)  HairiiOB  B.  BoMoa.  I3U.&  W.131. 

TOU  I.  43 
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tion  Is  B  proper  par^  to  ^ve  noljoe ;  (p)  and  so  is  a  notarf  to 
wbom  Hi')  note  is  hauded  to  prote8t,(9)  though  the  latter  offioer  ia 
not  obliged  to  give  it.(r) 

If  tlie  holder  is  dead,  notice  should  be  given  by  his  administra- 
tor or  executor,  if  anj  are  appointed ;  (s)  and  if  none  are  ap- 
pointed at  the  time  of  maturity,  &e  indomer  will  not  be  dis- 
charged, provided  notice  is  sent  to  him  within  a  leasonable  time 
after  his  appointment,  (f)  So  it  would  be  if  the  note  or  bill  is 
not  discovered,  or  its  existence  known  to  the  administrator  at 
iaaturity,(H)  provided  the  administrator  is  not  guilt;  of  laches 
in  not  finding  it,  and  forwards  the  notice  immediately  afbsr 
finding  it. 

It  has  been  held  that  a  signature  is  essential  to  a  notice,  be- 
cause if  a  notice  is  not  signed,  it  cannot  be  sud  to  be  given  by 
any  person ;  (v)  but  it  has  been  also  said  that  a  notice  was  good 
whether  signed  or  nat,(w)  and  we  have  also  seen  that  it  need  not 
state  who  the  holder  was  at  tite  time  of  maturity.(x) 

It  has  been  said  that  it  is  the  duty  of  a  notary  who  makes  a 
protest  to  give  notice  of  it.(xa)  But  althou^  it  is  usual  and 
convenient  for  the  notary  to  give  notice,  and  he  has  undoubtedly 
sufficient  authority  to  do  this  as  the  agent  of  the  holder,  it  is 
quite  certain  that  this  is  no  part  of  his  official  duty.(a::&) 


SECTION    VI. 

AT   WHAT   TlUE   NOTICE   SHOULD   BE   OIVBN. 

One  of  the  most  important  questions  under  the  law  of  notice 
IS,  Within  what  time  must  the  notice  be  sent?    The  rule,  as  Ifud 

(p)  Ogdeo  K  Dobbin,  I  aot,  lia.    So  H  a^  to  glMa  kf  Ui  agML    Oowpw 
dimile  V.  Sbaffleld,  1  Baodf.  4IS,  S  Oomrt.  Ml; 
(j)  hfra,  p.  UB. 
(r)  L>Jm,  p.  S4t,  note  1. 
it)  Bmrr  OQ  ProM.  Som,  f  Mi. 
(1)  A^  p.  MS. 
(h)  Ayni,p.6M. 

(v)  Wmlkftr  b.  Bwik  otMo^B  HUno.  TM. 
(»)  £aKbr«n,J.,Bftiikof  C>peFm>.6M««U,lHMriBkMb 
(«j  Sapra,  p.  4TS,  boU. 

(m)  Qmm,  J.,  ia  H»tUd>7  v.  UeDov^  M  W«a^  U. 
(gi)  Botko  m.  IfeKoj,  1  How.  H. 
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down  in  the  earlier  English  cases, (y)  and  in  some  of  tim  Ameri- 
oau  ca6es,(z)  was,  that  notice  must  be  sent  witliin  a  reasonable 
time  after  disbouor,  and  tliat  what  was  a  reasouable  time  was  a 
question  of  foot  for  tlie  jury.  Now,  however,  t^e  courts  have 
fixed  this  period  so  definitely  as  a  matter  of  law,  that  it  hardly 
BoemB  appropriate  to  speak  of  it  as  a  merely  reasonable  time, 
although  tills  continues  to  some  extent  to  be  the  language  bodi 
of  textrwriters  and  of  judicial  deci6iouB.(a} 

(jr)  We  bare  alreadj  seen  that  originallj  the  rola  «u,  tbu  ■  demand  and  proteei 
Miight  be  made  in  a  leoonable  time  alter  tfae  At,j  a  non  or  hill  mamred.  la  Roasel  c. 
LanxUalTe,  S  Donff.  Bit,  one  of  the  notea  wai  payable  Sepc  33,  tmi  aa  Sept,  37,  and 
two  on  Oct  4.  Tbe  plaintiff  notified  ibe  indorser  on  Oct.  U.  Objection  was  made 
that  tfaia  ma  not  in  time.  Tbe  coanael  Tor  the  duftndant "  Emitted  that  nhut  aboil  ba 
deemed  reasonable  notice  to  an  iadoraar  of  non-pajment  by  the  dramtr  oagbt  properlj 
to  be  decided  bytbe  jncy,  but  (aid  itwaa  well  esiBbliabed  that  luch  notice  on(;ht  to  be  aa 
euly  aa  pcMsible.  That  where  the  paniee  live  at  ■  diglanM,  tbe  noLice  ought  to  be  given 
bj  the  lint  poat,  but  that  here  the  partiei  lived  in  the  lame  town,  and  no  oo^ce  had  been 
given  till  ten  daja  after  tbe  lime  of  paynient,  even  in  the  caae  of  the  notes  payable  id 
Ocuber."  Bitt  the  caae  turned  on  another  point  In  Hilton  b.  Sfaepard,  6  Eaat,  U, 
note  c,  Uopea  *.  Alder,  id.  16,  note,  Lord  Kenyon  thought  ihe  queatioo  to  be  one  fb( 
the  jury,  notwiihitanding  the  caee  of  'Hndni  d.  Brown,  I  T.  S.  IGT. 

{i)  The  early  caae»  in  Pennaylvanla  do  not  appear  to  be  qaile  consiatent.  In  Sleln- 
mets  a.  Cnrrey,  I  Dall.  394,  370,  tbe  coort  admit  that  notice  mnat  be  given  in  a  lewoi^ 
able  time,  bnt  *et  aaide  ■  verdict  for  Ihe  plaintiff  where  tfaere  bad  been  a  delay  of  over 
twoyeara,  holding  that  the  war  which  then  exiatad  woe  no  azcuie  tbrao  long  a  delay,  tbe 
partiea  living  williin  one  handred  and  fifty  miles  of  each  other.  Bat  in  the  fbltowing 
caaes  iIm  time  wa*  held  a  matter  of  &ct  for  the  jury.  Robertion  v.  Ti^le,  1  DolL  3i3 : 
Bank  of  Norib  America  v.  Vanion,  S  id.  78 ;  Bank  of  North  America  t>.  U'Knight,  id. 
I6B,  lYealea,  146,  where  there  waa  a  delay  of  one  day;  M&llory  s.Kinfati,  3  DalL  ISli 
Wuder  d.  Caisoa,  id,  aS3,  1  Teatea,  531 ;  Bank  of  North  America  d.  Petcit,  4  DatL 
137;  Onriy  >.  Qettylbnrg  Bank,  T  8.  &  R.  334,  where  there  waa  a  delay  of  five 
days,  and  a  verdict  for  (he  plaintiff  was  nutaiDed.  There  eeema  to  be  a  aioiilar  con- 
flict in  tbe  coim  in  North  Carolioa.  ]n  Pons  v.  Kelly,  3  Hayw.  43,  it  was  held  thai 
the  conrt  are  to  Judge  of  what  is  reasoa^lB  time.  In  London  v,  Howard,  id.  333,  it 
waa  labmittetf  to  the  jury,  tlw  judge,  however,  cxprMBing  to  them  his  opinion  that  ten 
di^t*  delay  waa  too  much.  The  jury  found  for  the  defendant.  In  Brittsin  v.  Johnson, 
I  Uev.  393,  the  leaMoable  due  was  held  a  matter  of  &ct,  and  also  that  the  strict  mica 
as  to  negotiable  paper  did  not  apply,  as  between  fiumers  in  the  country.  In  Brahan 
*.  Ragland,  Uinor,  BS,  the  queation  was  held  to  be  one  of  ftcL  8o  Hager  >.  Boawell, 
4  J.JMaish.61. 

(a)  In  Tindat  r.  Brown,  1 T.  R.  167,  oolke  waa  not  given  mHll  tare  days  after  tbe  not* 
matnred  The  jury  found  for  the  plaintiff,  and  a  new  trial  waa  granted.  A  eecoud 
verdict  for  tbe  plaintiff  was  likewise  set  aside,  and  atfalid  lesnlled  InnTerdict  for  the 
deFendanL  This  judgment  waa  affirmed  in  the  Exdieqaer  Chamber,  S  T.  B.  IS4.  Bea 
Dsrt>ishirB  e.  Parker,  e  £aat,  3.  In  Fdtm  s.  Sharwood,  S  Q.  B.  SBS,  41S,  Lord  Dm- 
■ua,  C.  J-  aaid :  "  Pnfiapa  Lord  MansSeid  never  CDiifcn«d  ao  great  a  benefit  on  the 
eommercial  world  as  by  his  deidsion  in  Tindal  v.  Brown,  wbeie  bii  persereraDoe 
compellM  tbem,  in  spite  of  themselves,  to  saboiit  lo  the  doctriiM  ti  lequiiiug  immedt- 


jvGooi^lc 


608  NOTES  AND  BILLS.  [CH.  XU. 

It  is  clear  tliat  tliere  can  be  no  notice  without  a  prior  demand, 
because  notice  must  be  based  upon  tbe  fact  that  prOEentmeut  hat 
been  made,  and  payment  reruBed.(A) 

There  appears  to  be  some  want  of  precision  in  tbe  language  of 
the  text-writers,  and  of  some  of  the  courts,  in  laying  down  tbe 
rule  as  to  the  time  within  which  notice  must  be  deposited  in  the 
poEtKjffice  in  order  to  charge  the  iudorsers.  One  omineut  jurist 
has  expressed  an  opinion  that  notice  will  be  sufiicient  if  mailed 
at  any  time  on  the  day  after  dishonor,  although  it  may  not  be  in 
season  to  go  by  the  mail  of  tliat  day.(c)  But  tliis  opinion  is  open 
to  the  objection,  that  it  would  be  almost  necessariiy  giving  the 
holder  more  than  the  entire  day  after  dishonor ;  as,  for  instance, 
if  the  only  daily  mail  for  the  place  where  the  indorser  lives 
should  close  at  8  P.  M.,  and  the  bolder  were  allowed  to  deposit 


ue  notice  u  a  matter  of  lav."  We  are  aware  of  do  taodein  cisei  In  this  cannliy  ia 
■rbicb  a  different  doctrine  a  beld.  There  may  not,  booeTar,  be  lo  gmt  ■  conflict  be- 
tween the  decuioiu  which  bold  the  quealion  lo  be  one  uf  law  and  tboee  in  which  it 
ia  laid  to  be  a  mUtcr  of  bet,  or  a  mixed  question  of  law  and  fact,  as  miKht  at  Bid 
appear.  The  rule  as  now  generally  laid  down  ia,  that  tlie  coarta  have  CBtablished  a 
definite  limit,  within  which  the  plaintiff  must  prove  that  he  sent  tlie  notice,  or  gIgs  mnit 
■how  luch  circDiDitancei  as  will  excose  him  from  a  auicl  compliance  with  the  rule ; 
■ad  this  last  (act  must  nec«8sari]j  open  the  whole  qaeation,  as  it  may  depend  on  sncb  a 
rariety  and  complication  of  facts  that  the  intervention  of  a  jury  is  essential  to  decide 
the  matter.  In  Stott  v.  Alexander,  1  Waah.  Va.  S31,  a  bill  was  drawn  in  Philadelphia 
on  London,  and  protested  there  in  September.  Notice  was  received  in  the  latter  pan 
of  the  following  June.  The  court  iLonght  the  notice  was  Tcasonable.  In  Finder  v. 
Nathan,  *  Mart.  I^.  348,  tbe  question  waa  held  to  be  ono  of  &ct;  but  in  Chandler  v. 
Sterling,  9  id.  AGS,  it  was  held  to  be  a  mixed  question  of  law  and  (act.  So  Spencer  v. 
Stirling,  10  id,  8S,  wbero  tbeie  was  a  delay  of  one  month,  and  a  verdict  for  the  plain- 
tiff  was  sustained.  In  Haddock  n.  Mnmy,  1  N.  H.  140,  it  wu  said  to  be  a  questioB 
offact;  but  where  the  (acts  wereascercained,  the  coartshoald  pass  upon  it.  In  BrydeD 
V.  Bryden,  It  Johna.  IS7,  it  waa  said  to  be  a  mixed  qaeBtioa  of  law  and  fact;  but 
where  the  facts  were  clear,  it  was  a  question  for  the  court  Three  days'  delay  was  held 
too  long.  In  Philips  v.  M'Curdy,  1  Harris  &  J.  lS7,it  is  said  that  notice  ninat  bo  given 
"  in  due  and  convenieDt  time,  of  which  the  court  are  to  judge."  In  Scarborongh  e.  Hai^ 
ris,  1  Bay,  177,  it  is  said  that  "the  holder  of  a  bill  most  give  reasonable  notice  to  tbe 
indoner,  that  is,  by  first  post  or  convenient  opportunity,  which  i«  partly  a  matter  of 
fact  for  jury,  what  is  reasonable  or  not"  In  Stanton  v.  Blossom,  14  Mass.  116,  it  ia 
said  that  notice  most  be  given  within  a  raasonshle  time.  So  in  Aldi*  v.  Johnioa, 
1  Vt.  136,  140 ;  bat  the  court  dedded  the  qnenlon. 

{b)  Jadcwn  i.  Richards,  a  Csines,  343,  where  notice  waa  given  tbe  Ian  day  of  gnce, 
•nd  the  demand  made  the  sueoeeding  day. 

(c)  3  Kent,  Com.  106,  note  a  In  a  snbseqnent  part  of  this  note,  added  in  one 
of  the  more  recent  editionH,  the  learned  editor  appears  to  have  adopted  tbe  itricter 
view,  and,  ■>  i»  conceived,  fallen  into  tbe  opposite  error.  Bee  also  the  remarks  ofJtItK 
«M,  J.,  Johnssn  ■>.  Harth,  1  BaUey,  4SS,  4M. 
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the  notice  in  the  office  at  9  P.  M.,  the  eSfect  of  thin  vould  be  to 
allow  the  holder  two  dajrs ;  for  the  notice  might  as  well  be  pei^ 
mitted  to  remain  in  his  desk  as  to  lie  in  tjie  post-office  till  the 
mail  for  the  next  day  should  close.  This  seems  to  be  a  greater 
relaxation  than  is  consistent  with  all  the  leading  authorities. 

Another  suggestion  has  been  made  bj  a  distinguished  judge 
and  writ6r,((f )  which  is,  that  the  holder  should  be  required  to  send 
the  notice  by  the  first  mail  which  starts  after  twenty-four  hours 
from  the  time  of  actual  dishonor.  But  the  great  objection  to  tliis 
riew  is,  that  it  would  render  an  inquiry  into  tlie  exact  time  of 
presentment  necessary,  which  would  clearly  be  inconvenient  and 
uncertain. 

It  has  also  been  said  that  notice  should  be  sent  by  the  next 
mail  after  dishonor,(c)  or  by  tjie  next  practicable  mail.(/)  Thifs 
is  iniiorrect,  because  it  might  render  it  necessary  to  mail  the  no 
tice  on  the  very  day  of  dishonor,  and  the  cases  are  clear  and  de 
cisiTe  on  the  point  that  notice  need  in  no  case  be  sent  on  that 
d&j.{g)  Thus,  in  one  case,  where  notice  was  received  at  9  A.  M., 
and  the  moil  left  at  6  P.  U.,  it  was  held  that  notice  need  not  be 
forwarded  that  day,  although  the  next  subsequent  mail  did  not 
leave  until  the  second  day  tliercafter.(A) 


(if)  8(017  "'"  Billl,  t  390,  note.  Judge  Story  simplj  puts  tliis  hj  wiiy  of  iDgge*- 
tion.     In  4  9SB  the  rule  is  stated  with  arcarncy.     See  also  Fnnn.  Notsu,  f  3S4. 

{e)  Tindal  t.  Brown,  1  T.  R.  167 ;  Dsrbi>itiire  v,  Parker,  6  East,  8,  9 ;  Hobbaid  *. 
Troy,  a  Ind  134  ;  Denny  r.  Palmer,  5  id.  610  ;  Whilllesey  d.  Dean,  2  Aikeni,  363 ; 
Curry  i>.  Bank  of  Mobile,  B  Port.  Ala.  360  ;  Hiokmaii  e.  Ryan,  S  Littcll,  94. 

(/}  Mitciiell  r.  Degrand,  I  Mason,  176  ;  D.  S.  b.  Biirker,  4  Wa«h.  C.  C.  464  ;  Head 
V.  Engs,  5  Cowen,  309;  Dodt'e  d.  Bank  of  Ky.,  2  A.  K.  Marsh.  610,  GIB. 

(j)  Hiirtford  Bank  u.Stedman.S  Conn  489;  Whitwcll  o.  Jnlmsoii,  17  Mass.  449  j 
Hoiutatonii;  Bank  0.  Laflin,  S  Ciish.  546 ;  Howard  b.  Ives,  I  Hill.  363;  BankofU.S. 
».  Merle,  2  Rob.  La.  117;  Downs  o  Plament' Bank,  1  Smcdcs  &  H  261  ;  Demlnds  r 
Eirilinan,  id.  614.  The  mie  is  the  same  where  ihu  iiarties  live  In  the  aame  place. 
Pearson  ti.  Durkham,  3  Litt  3S9  ;  Noble  d.  Bank  oT  Kcnlncky,  3  A.  K.  Marnli.  26!. 
The  J'clum  of  Partrr,  C.  J.,  in  Woodbridge  o.  Brighsm,  1 2  Mass.  403,  404, 10  the  con. 
trarv.  is  OTermled  by  Grand  Bank  v.  Blnnehard,  23  Piok.  SOS,  where  an  indorser  who 
was  nutilicd  on  the  day  after  dishonor  was  held,  a1thoD);h  il  had  been  (he  usual  ronrsa 
of  the  bank  which  sent  the  notice  to  notify  the  panics  liTing  in  the  same  town  on  Ihe 
last  daT  of  graro.  There  is  also  a  dictwn  of  Halchiiti,  J.,  in  Nash  v.  HuTiDglon,  2 
Aikcns'  9.  to  the  same  effect.     See  Whittlesey  r.  Dean,  Id.  263. 

[h)  Gcill  u.  Jeremy,  Moody  &  M.  61.  It  will  be  seen  subscqaently,  that  in  general 
any  pnrty  who  receives  a  notice  is  eniilled  to  as  mur'h  time  in  whieh  to  forward  it  to 
4e  ir"lorscr  whom  he  winhca  to  charge,  as  the  holder  at  the  lime  of  di.shonor.  In  Bank 
of  Alexandria  u  Swann,  9  Pet.  33,  demand  was  made  al  3  P.  M.  The  mail  clOMd 
•t  half  )i«sl  S  P.  M.  Objection  ihat  tlie  notice  should  hare  been  fbrwaided  tbereby  ww 
«■ 
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It  is  Bidd  in  eome  cases  that  the  notice  shorild  be  sent  hj  tlie 
Brat  mail  of  the  next  day  after  dishonor ;  (t)  but  the  authorities 
in  -which  it  vas  necessary  to  decide  the  point  hold  that  it  may  be 
sent  by  any  mail  of  that  day.  Thus,  where  one  mail  leaves  in 
the  morning  and  another  in  the  erening,  the  liolder  has  tlie  riglit 
to  elect  Thich  one  he  will  use  by  which  to  transmit  the  Qotice.(;} 

In  mauy  cases  it  is  said  that  notice  sliould  be  sent  by  the  mail 
of  the  next  day  after  dishonor ;  (ft)  but  most  of  these  were  cases 

orermled.  So  Hrad  v.  Engs,  S  Cowen,  303,  where  Ae  nntim  wu  receind  Js  (hs 
morniDg,  mnd  ths  mail  left  U  1  P.  H. ;  Howlrd  «.  Itm,  I  Bill,  163,  where  the  nail 
dOMd  at  5  p.  M.     See  alao  the  caiea  died  in^u,  p.  511,  note  I,  p.  SIS,  note  e. 

(i)  DickiuB  V.  BeKl,  10  Pet.  STa,  SSI  ;  Bank  of  U.  S.  v.  Merle,  !  Rob  La.  117; 
Tovniloy  v.  Springer,  1  La.  ISS.    Sec  Brown  v.  Turner,  11  Ala.  T99. 

(»  OoodnuD  V.  Norton,  17  Maine,  381 ;  Howard  e.  Jves,  1  Hill,  963 ;  WlikweU  «. 
JcJinaoD,  17  Hui.  440.  See  Uouaaionic  Bank  u.  Laflin,  &  Cush.  S46,  where  it  ii  aaid 
.   that  ihia  ii  troe,  howcTer  Inte  tlie  lut  mail  might  start. 

(J:)  In  LenQX  v.  Roberta,  i  Wheal.  373,  ManhaU,  C.  J.  aaid  :  "It  is  the  opinion  oT 
ibe  conn  rtial  notice  of  the  defaalt  of  the  maker  ihonld  be  pat  into  the  poitnifflce  eaiif 
enongh  to  be  eenthjlbe  mu]  of  the  saceccding  daji,"  So  also  U.  S.  d.  Barker,  4  Wash. 
C.  C.464,  IS  Wheat.  SS9,  where  the  notice  was  received  on  one  daj,  and  not  forwarded 
bj  the  ont)' mail  of  the  next  daj,  which  left:  at  half  poet  10  A.M.  The  court  held  chat 
tlie  Endorser  waa  diachaiged.  In  Pnilerton  v.  Bank  of  U.  8.,  1  Pet.  (04,  the  jnd^ 
charged  the  ]arj  that  "  notice  should  have  boen  given  to  the  indomer  throogh  th« 
mediom  of  the  po^t-offlre,  the  daj  after  the  last  daj  of  grace,  in  seaaon  to  go  bj  the 
snceeding  mail."  Held  correct,  ai  the  word  "ancceeding"  must  be  taken  to  apply 
to  die  words  "  last  daj  of  grace,"  and  not  "  tlie  daj  after  the  lut  daf."  ^oAnKin,  J. 
said  :  ''  With  Ihia  aigniQcation,  it  waa  rather  more  favorable  than  need  be  given,  since 
the  mail  of  the  next  daj  may  have  gone  ont  hefbn:  earlf  bosineiw  hoars,  or  no  mail 
ma;  have  gone  out  tot  sereral  days."  In  the  following  cases  it  is  laid  down  that  notioe 
shonid  be  sent  by  the  next  day's  mail.  Williama  v.  Smith,  !  B.  ft  Aid.  496 ;  Wright 
>.  ShawcTOBx,  id.  SOI,  note;  Uousstonic  Bank  v.  Laflin,  S  Cnsh.  S46;  Talbot  «.  Clark, 
S  Pick.  SI ;  Whitwell  d.  Johnson,  17  Mass.  449 ;  Brown  v  Pcrgnson,  4  Leigh,  S7  ; 
Manchester  Bank  e.  White,  10  Foster,  4SS  ;  Manchester  Bank  d.  Fellow*,  S  id.  309. 
In  Chick  D.  I^Usbory.  14  Maine,  458,  Shrpltg,  J,,  in  a  dissenting  opinion,  maintained 
that  the  notice  mast  be  sent,  at  all  events,  bj  Ibe  mail  of  ths  day  sucreeding  dishonor, 
bowever  early  it  may  start.  The  cases  of  Goodman  v,  Norton.  17  Maine,  3B1,  Bedc- 
with  D.  Smith,  99  id.  195,  are  cited  as  sustaining  his  opinion,  but  they  do  not  seem  to  he 
decision*  od  Iho  point ;  or  if  ihey  are  to  be  so  considered,  (hey  are  ovrmded  by  Chick 
0.  Pillsbary,  S4  Maine,  458  The  objections  which  Mr.  Justice  Shepley  makes  to  ch« 
opinion  of  the  majority  of  the  conrt  are,  that  that  doctrine  will  introduce  too  gi«at 
aDcenalnty  into  the  law,  that  this  view  maintained  by  him  would  be  certain  and  ani- 
fbrm.  There  is  no  donbt  thsc  it  wonld.  Bnt  ttien  the  more  lax  rale,  as  staled  by 
Chancellor  Kent,  mpra,  p.  SOS,  note  c,  would  certainly  be  aa  "  uniform,  certain,  and 
Msy  of  apprehension."  TheiB  is  an  objection  to  that  rule,  as  already  staled,  it  it 
Erne.  Bat  there  ia  a  like  ol^Jection  to  the  more  strict  one,  which  we  state  in  our  nxt 
And  if  it  should  be  necessary  to  choose  between  one  or  tho  other,  we  apprehend  that  k 
wonM  be  imre  masonable  to  adopt  die  fbrmer.   Bar  modeni  dedsions,  as  we  shall  Md 
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■rhich  hold  that  a  notice  so  sent  is  eaffident,  vhich  is  iindonbt- 
edly  true,  else  the  court  only^  intended  to  state  the  general  rule 
irithout  the  qualiBcations.  It  is  obvious  that,  if  there  is  no 
mail  the  next  day,  the  notice  cannot  be  sent  hy  such  a  m^ ; 
and  if  by  this  rule  is  meant  that  notice  must  be  sent  at  any 
rate  by  a  mail  of  that  day,  we  should  say  that  it  is  incorrect. 
So,  if  the  only  mail  which  leaves  on  the  day  after  dishonor 
should  close  at  2  A.  M.,  and  leave  at  half  past  three,  our 
opinion  is  that  notice  need  not  be  sent  by  that  mul,  but  may 
be  forwarded  by  that  of  the  next  day.  The  most  recent  au- 
thorides  in  which  it  has  been  necessary  to  pass  directly  upon 
this  point  have  so  decided,  and  the  rule,  and,  as  we  think,  the 
correct  one,  is  affirmed  to  be,  that  the  holderiis  bound  to  for- 
ward the  notice  as  early  as  by  a  mail  of  the  day  after  dishonor 
which  does  not  start  at  an  unreasonably  early  hour;  (/)  and  if 
there  is  no  mail  which  leaves  on  that  day  after  a  reasonably  eaily 
hour,  the  uotice  is  to  be  forwarded  by  the  next  mail  which  starts 


{t)  Sea  tin  remarks  of  JoAnmi.J^  died  npra,  p.  filCnotait.  Id  Carter  i>.  Barley,  < 
M.RSSS,  STO,  Paritr,C- J-,  •fteran  ableieTiawof  thsMithoritiM,  andlayingdawa  tbe 
general  nle  that  notice  mast  be  aent  aa  earlj  ai  by  tbe  mail  of  the  day  following  dit- 
honor,  laid .-  ''  This  role,  however,  mnit  be  qoailfied  to  hr  that,  if  lb«  party  receinng 
the  notice  cannot,  by  the  exerciae  of  reuonable  diligence,  forward  notice  to  a  prior 
party  by  the  mail  of  the  day  following,  it  will  be  aaffident  if  Kat  by  the  next.  In  thii 
coantry,  wliere  many  of  the  mailR  go  oat  at  an  early  honr  of  the  morning,  and  ate 
Mcnetiinefl  cloied  at  an  early  hour  of  iho  erenlng  before,  it  would  be  impracticable  in 
MHDe  instances,  and  nearly  «o  in  many  more,  to  pntpan  and  forward  a  notice  by  the 
mail  of  the  next  day,  where  notice  waa  received  late  in  the  afternoon,  or  in  the  even- 
ing." In  SoHex  Banic  D.  Baldwin,  2  Harrinw,  487,  tbe  Jadge  charged  the  joiy  that 
it  was  saffident  if  the  holder  pat  the  notice  in  the  post-oSoe  on  tbe  day  alter  he  re- 
ceived it  Held  inooirect,  and  the  role  was  declared  to  be,  liiat  "the  notice  moat  be 
sent  on  the  day  aexi  after  the  third  day  of  grace,  onlesa  ilie  mail  of  that  day  go  out  at 
so  earl]  an  honr  as  to  render  it  impracticable  by  the  exercise  of  a  reasonable  diligence." 
So  Chick  p.  Fillsbory,  24  Maine,  4SB,  SliepUg,  J.  dissenljog ;  Mitchell  d.  Cross,  2  E.  I. 
4S7  ;  Stephenaon  v.  Dickson,  34  Fenn.  State,  H8 ;  Burgess  v.  Vreeland,  1  S.  J.  7!  ; 
lAWBon  E  Farmers'  Bank,  1  Ohio  Sute,  206 ;  West  v.  Brown,  B  id.  543 ;  Downs  u. 
Flanten'  Bank,  1  Smedes  &  M.  361  ;  Deminds  c.  Kirkmaa,  id.  e44 ;  Uoopes  v.  New- 
man, 9  id,  71 ;  Fortnert^  Parham,  id.  15t  ;  Wemple  «.  DangerBeld,  id.  44S  ;  Davis  s. 
Hanly,  7  Eng.  Atk.  G4&.  See  Uoore  r.  Bnir,  14  Ark.  230.  In  Farmer*'  Bank  *. 
DuTall,  7  QUI  &  J.  78,  the  tnll  was  dishonored  on  AprU  aid.  llie  mail  closed  on  that 
day  at  S  P.  H.,  (ix  boars  afler  the  dishonor,  and  left  the  oext  morning  at  sunrise.  The 
next  sabseqaent  mail  closed  at  9  P.  U.  on  the  34th,  and  left  at  sunrise  on  tbe  2Stb. 
Held,  that  a  notice  might  be  forwarded  by  this  mail.  In  Wemple  c.  Dangetfleld,  S 
Smedes  t  H.  445,  the  mail  doeed  at  9  P.  H.  on  the  day  of  dishonor,  and  left  at  4  A.  U. 
yt  the  next  day.  The  mail  for  the  place  where  the  indeiser  lived  left  only  three  timet 
a  week.    Held,  thai  notice  need  not  be  sent  by  that  maU. 
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therealler.(in)  With  respect  to  vhat  is  not  &  reasonably  eariy 
hoar  no  precise  rule  can  be  laid  down,  except  that,  in  general, 
the  limit  must  be  defined  by  business  hours,  which  depend  upon 
the  particular  habits  of  the  meicautile  community  in  each 
place,(n)  and  from  this  fact  arises  much  of  the  discrepancy 
which  we  find  in  the  cases  upon  the  point.(o) 

(n)  Parker,  C.  J.,  lupra,  noM  I.  See  Chick  >.  Pillibniy,  14  Hune,  49B ;  Lsmoa 
V.  Fartncn'  Bsnk,  I  Ohio  Stau,  308;  Dawiu  c  FUnters'  B&nk,  1  Smedet  &  M.  SSI ; 
Wemple  V.  Dangerfield,  S  id.  Mb,  tupm,  DOt«  I ;  Fannen'  Bank  v.  Darall,  T  Gill  &  J. 
78,  lapra,  note  l.  In  Davis  t>.  Hanly,  7  Eng.  Ark.  645,  where  the  ni&il  went  ool  at  an 
unreasonably  earlj  hour  of  tb«  day  after  the  notice  was  received,  the  roart  held  it  do- 
neceuarj  to  send  the  ooliaB  by  that  mail,  altboagh  the  next  mall  doei  not  appear  to 
have  started  ontil  a  week  frotn  ihtl  time. 

(n)  Soascx  Bank  t>.  Baldwin,  a  Harriaon,  187,  494  ;  Mitchell  v.  Croat,  S  R.  I.  437. 

(o)  In  Hawkes  d.  Salter,  4  Biog.  71S,  ]  Moore  &  F.  760,  the  bill  was  diifaonoied  on 
Satnrday.  The  mail  left  at  half  past  S  A.  U.  An  opinion  was  expressed,  thongb  it 
was  not  actually  decided,  that  it  tru  sufficient  10  forwanl  the  notice  by  that  mail  ou 
Tuesday.  It  will  bo  seen  that  Sunday  is  not  counted  in  such  cases.  This  caae  hat 
been  cited  and  considered  as  anpportii^  the  opinion  of  Chancellor  Kent,  «i^>n>,  p.  SOB, 
note  c;  bnt  it  wonld  not  seem  to  do  so,  The  court  did  not  lay  down  any  rule,  bat 
simply  stated  that  the  notice  might  be  sent  by  Tuesday  morning's  mail.  We  should 
prerer  to  consider  this  as  authority  for  saying  that  notice  Deed  not  have  been  forwarded 
by  the  mail  on  Monday  morning,  becsnse  it  closed  before  business  hours  commenced 
in  the  place  where  (he  bill  was  presented.  It  wilt  be  remaikcd,  that  the  case  states 
that  the  mail  left  at  balf  past  9.  It  might  have  cloaed  at  an  hour  or  two  earlier,  so  tiiU 
is  would  hare  been  necessary  to  deposit  the  notice  in  the  office  as  early  as  8  A.  M.,  in 
order  to  have  it  transmitted  on  that  day.  In  Mitchell  tr.  Cross,  9  R.  I.,  3  A.  M.  was 
said  to  be  unreasonably  early.  4  A.  M.  ia  too  eariy.  See  Wemple  b.  Dangerfleld,  S 
Smedes  &  M.  445. siipni.  p.  Sll,  note/.  When  the  mail  doses  at  9  A.  M.,  and  then 
is  no  mail  until  the  second  day  after,  notice  may  be  sent  by  the  latter.  West  v.  Brown, 
6  Ohio  Stale,  S4S,     The  hour  of  sunrise  is  too  early.     Deminda  r.  Klritman,  I  Sioedes 

6  M.  644.    In  diis  case  the  moil  left  at  that  time.    See  also  Farmers'  Bank  >.  Durall, 

7  Oill&J.  78,  m/mi,  p.  511,  note/.  In  Cbick  v.  Fillsbury,  34  Maine,  458,  the  mail 
closed  at  6  A.  M.  and  left  at  7.  Held,  that  notice  need  not  be  sent  by  U.  So  Daris 
*.  Hanty,  7  Eng.  Ark.  645,  where  (he  next  snbBeqnent  mail  left  a  week  theiealler.  In 
Stephenson  v.  Dickson,  24  Penn.  State,  I4B,  en  opinion  was  expressed  that  T  A.  M.  was 
not  an  unreasonably  earl;  hour.  Bnt  in  Commercial  Bank  r.  King,  3  Rob.  I«.  148, 
proof  thai  notice  was  put  into  the  post-office  at  7  A.  M.  was  held  sufficient  as  the  pre- 
sumption was  that  it  was  in  time  to  go  by  a  mail  of  that  day.  In  Downs  b.  Flanten* 
Bank,  1  Smedes  &  M.  261,  proof  that  notice  was  deposited  in  the  post-office  at  9  A.  M., 
without  proof  that  the  mail  closed  earlier,  was  beld  insufficient.  So  Beckwith  e.  Smith, 
39  Maine,  125.  In  Lawson  e.  Farmers'  Bank,  1  Ohio  State,  906,  closing  the  moil  at  10 
minuleB  past  9  A.  M.  was  held  not  to  be  unreasonably  eariy.  And  the  indorser  was  dia- 
cbarged,  because  notice  was  not  sent  by  it  The  mail  In  this  rase  left  at  10  A.  M.  But 
in  Burgess  r.  Vrcc1and,4  N.J.  71,  an  opinion  was  expressed,  that  where  the  mail  doaea 
at  half  past  9  A.  M,  it  is  too  early,  and  the  holder  is  iwt  bound  (o  send  the  notice  by 
it.  In  this  case  it  was  held  (hat  proof  (hat  notice  was  put  into  the  post-office  at  II  M. 
on  the  day  after  dishoitor,  without  evidence  that  there  wiu  no  mall  which  closed  befon 
tb«t  boor,  was  insufficient.     If  the  nail  closes  at  half  past  10  A.  M.,  notice  sboald  be 
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In  England  it  has  been  held,  that,  if  the  parties  live  in  the  same 
town,  —  and  it  is  said  that  this  means,  especially  as  to  Londou, 
within  the  limits  of  the  penny-post,  —  notice  must  be  given  il 
such  season  that  it  will  be  received,  in  due  course  of  delivery, 
on  some  part  of  the  next  day.(p) 

Each  party  bound  to  give  notice  has  the  same  time,  after  he 
receives  the  notice,  within  which  to  transmit  it  to  the  party  to 
whom  he  wishes  to  look, (9)  that  the  holder  has ;  so  that,  in  ac- 
cordance with  what  we  have  already  seen,  if  a  party  receives  the 
notice  from  a  subsequent  party  on  one  day,  he  is  not  bound  to 
transmit  it  to  a  prior  indorser  until  the  next  day,  and  not  then, 
if  the  mail  leaves  before  business  hours.  Thus,  if  a  note  falls 
due  and  is  dishonored  on  Monday,  and  there  are  four  indorsers, 
A,  B,  C,  and  D,  the  holder  may  give  notice  on  Tuesday  to  D. 
D,  receiving  the  notice  on  Tuesday,  is  not  bound  to  mail  it  until 
Wednesday,  and  if  C  receives  it  by  due  course  of  mail  on  Thurs- 
day, he  is  not  bound  to  forward  it  to  B  until  Friday,  and  B  may 
then  notify  A  on  the  day  after  B  receives  it.  If  all  these  notices 
were  thus  regularly  given,  the  owner  would  hold  all  the  in- 
dorsers, although  he  had  notified  but  one,  and  though  the  first 
iudorser  had  not  received  the  notice  until  five  days  after  dis- 
honor, and  each  indorser  would  hold  all  who  were  regularly 
notified,  whether  by  him  or  by  other  parties.     But  the  owner 


MU  b;  it.  Se«  n.  8. 0.  Barker,  4  Wash.  C.  C.  4S4.  In  SeTenth  Ward  Bank  t>.  Uaik. 
rick,  3  StO[7, 4 1  e,  the  mail  closed  at  half  pa«t  3  P.  U.  Held,  that  the  plaintiff  miul 
prove  that  he  deposited  the  notice  in  (he  office  in  seaaon  to  go  b;  that  mail. 

{p}  In  Sroilh  v.  Maliett,  2  Camp.  208,  the  plBintiff  receiTed  notice  on  May  20th,  and 
tnnimilled  it  to  the  def^dant  ihe  next  day,  bat  ao  late  that  it  waa  not  delirered  bj  the 
pennj-post  until  the  22d,  The  deTendani  naa  diachargcd.  I/trd  EUenbomugh  aaid, 
that  tbe  notice  mi^c  aa  well  bave  remained  in  the  plaintiff's  writing-deak  aa  in  the 
postofflce  on  the  night  of  (he  21st,  and  thai  consequently  the  plaintiff  was  guilty  of 
lachea.  See  Hilton  n.  Faircloagh,  2  Camp.  633.  In  Dobree  n.  Eaattrood,  3  Car.  &  P. 
390,  the  notirawas  depoaiied  betoecn  5  and  S  P.  M.  The  judge  charged  the  jury,  that, 
if  it  was  deposited  in  season  to  be  dotivered  by  the  penny-poat  of  that  day,  the  iadorsnr 
would  be  held;  otherwise,  not  Yerdiul  for  the  defendant  The  burden  iaon  the  plain- 
tiff to  proTe  thai  he  pat  the  notice  in  the  office  in  acaaon  to  be  received  on  thai  day. 
Powler  V.  Hendon,  4  Tyrw.  1002.  The  postmark  is  not  conclasiTc  oa  to  the  time. 
Stocken  V.  Collin,  T  M.  &  W.  515,  when  the  general  rule  is  also  laid  down. 

(q)  Farmer  d.  Band,  16  Maine.  4S3 ;  Carter  v.  Builey,  9  N.  H.  S&8 ;  Mancbeeter 
Bank  D.  Fellows,  8  Foster,  302 ;  Manchester  Bank  u.  White,  10  id.  496;  SnsMX  Bank 
B.  Baldwin,  3  Harmon,  4S7  ;  Lawson  v.  Fanners'  Bank,  1  Ohio  Stale,  206  ;  Smith  s. 
itoacb,  7  B.  Mon.  17;  Tripleu  c.  Hnnt,  S  Dana,  t3S;  Whitman  v.  Fanuen' Bank,  8 
Port  Ala.  398. 
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would  hold  none  but  those  regularly  notilied,  and  thus  he  rona 
ihe  risk  of  losing  his  claim  against  some  of  the  parties  bj  the 
negligence  or  indifference  of  others. 

He  toaf  choose  to  make  this  sure,  and  this  he  may  do  by  noti- 
fying all  the  parties  himself.  But  be  has  only  liis  own  day  within 
which  to  do  this,  and  not  the  day  of  the  others ;  and  he  mast 
therefore  issue  all  his  notices  on  the  day  after  that  of  dishonor, 
unless  there  is  no  z;>ail  that  day,  or  none  that  leaves  or  closes 
after  business  hours. 

So  it  is  with  the  otlier  parties ;  each  has  his  own  time,  and 
only  tliat.(r)  Thus,  in  the  case  above  supposed,  A.  is  held,  pro- 
vided ail  the  intermediate  notices  were  duly  given.  But  if  be 
was  notified  personally  only  on  Thursday  by  D,  who  received  the 
notice  on  Tuesday,  and  should  have  sent  it  on  Wednesday,  A  b 
not  liable  to  any  one.  D  is  liable  to  the  holder  ;  but  if  the  latter 
sues  A  on  the  ground  that  he  was  notified  two  days  sooner  than 
it  was  necessary  that  he  should  be,  and  earlier  than  he  would 
have  been  had  D  notified  C,  and  0  B,  and  B  A,  a  sufficient 
answer  is,  that  this  delay  was  the  right  of  the  others,  and  not  tho 
right  of  D. 

If  one  party  gives  notice  earlier  than  he  is  obliged  to,  this  will 
not  lengthen  the  time  of  any  other  party ;  or,  in  other  words,  the 
over  diligence  of  one  party  ia  no  excuse  for  the  under  diligence 
of  another.(j)  An  agent,  to  whom  a  note  or  bill  is  indorsed  for 
collection,  has  the  same  time  within  which  to  notify  his  principal, 
and  the  priucipal  the  prior  parties,  as  if  the  agent  were  the  real 
owner;(f)  it  has  however  been  recently  held  in  England  that  this 

(r)  Rowe  e.  Tipper,  IS  C.  B.  Hi,  -when  the  thihl  indoner  oodSed  tho  lecond  no 
the  oezt  biulnen  iay  ifier  ditbonor,  and  the  lint  on  the  daj  latneqntnt  to  thftt.  The 
•eeond  indoreer  gsre  no  notice.  Hold  that  the  fint  vu  not  liable  to  the  third.  Sea 
Dobrec  v.  Eutwood,  3  Car.  k  P.  S50 ;  Bimpion  v.  Tnrney,  S  Eamph.  419. 

(t)  Turner  «.  Leech,  4  B.  &  Aid.  431 ;  Smith  v.  Mallett,  B  Camp.  SOS  ;  Caner  ■. 
Barley,  9  If.  H.  656  ;  Haacheater  Bank  v.  Fellows,  B  Fotur,  303  ;  Farmer  e.  Raad, 
IS  Maine,  4S3 ;  Brown  v.  Fergoion,  4  L^gfa,  ST ;  Etdng  •.  Schuylkill  Baok,  S  Peon. 
State,  SSS. 

(t)  Bray  v.  Badwen,  S  U.  ft  8  BS ;  Daly  v.  SUter,  4  Car.  &  P.  200  i  Robwo  *. 
Bennett,  1  Taunt  3SS ;  Langdale  t.  Trimmer,  19  Eail,  !9I  ;  Firth  v.  Thnish,  S  B 
aC.3S7i  Scott  e.  IJfford,  9  Eaat,  347,  1  Camp.  !4B;  Hajnei  r.  Biriu,  S  Boa.  &  P. 
fi^S;  Ogden*.  Dobbin,  9  Hall,  112;  Bank  of  the  United  Staiea  B.Davii,  9  Hill,  491) 
Crocker  v.  Oetchell,  28  Maine,  39! ;  Snaaex  Bank  a.  Baldwin,  B  Barriion,  4BT  ;  Fo» 
Mr «.  McDonald,  3  Ala.  34 )  Gindrat  v.  Mechanics'  Bank  of  Ane:ii>ta,  7  id.  334 ;  Hill 
V.  Plaoten'  Bank,  8  Humph.  «T0 ;  Grand  Gulf  B.  &  B.  Co.  «.  Barnea,  It  Rob.  I* 
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allowance  of  a  day  does  not  apply  between  the  agent  of  the  holder 
and  the  holder  him3elf.(tt) 

No  one  is  required  to  give  notice  on  Sunday ,(w)  or  any  well- 
established  holiday. (v)  If  such  day  intervenes,  it  is  not  counted, 
but  adds  one  more  day  of  allowable  delay.  Thus,  if  a  notice  is 
received  on  Saturday,  it  need  not  be  forwarded  until  by  sotne  mail 
on  Monday,  leaving  or  closing  after  business  hours  commence,  or 
if  there  be  no  mail,  by  the  next  one ;  and  this  is  so  even  if  there 
is  a  Sunday  mail.(w) 

It  has  been  held,  that,  although  notice  is  received  on  Sunday, 
tbe  party  receiving  ia  not  obliged  to  transmit  it  before  Tuesday, 
because  he  is  not  bound  to  open  the  letter  on  Sunday,  and  it  is  to 
be  considered  as  received  on  Monday.(ar)  It  has  also  been  held  that 
a  party  may  if  he  pleases  forward  a  notice  on  a  holiday .(y) 

Although  a  notice  need  not  be  forwarded  before  the  day  after 
dishonor,  or  its  reception,  still  there  is  no  reason  why  it  may 
not  be  transmitted  on  that  very  day,  after  due  presentment 
and  demand.{j)     In  some  States,  as  we  have  seen,  suit  may  be 

1ST;  Cokv.  Koble,  S  Mtui.  161;  Church  v.  Barlow,  9  Hck.  547;  Baok  of  Uie  CnilrU 
States  cGDddard,SMaeon,  366.  Se«  Tslbotv.  Clark, S  fick.  51.  The  snme  role  npplie* 
totheMvernl  branch  banks  of  the  aaiiii  eaUblixhmsDt  Cloden.Bajley,  1SM.&  W.  SI. 

(to  In  re  Leeds  Banking  Co.  I^v  liep.  1  Eq.  1. 

(a)  Ra^es  v.  Birks,  3  Boa,  k  P.  999  j  Jaraeaon  tr.  Svinton,  I  Camp.  3T3, 2  Tuint 
134 ;  Poole  e.  Dicos,  1  Bing.  N.  C.  649 ;  Jackson  c.  Rldiarda,  1  Caines,  343 ;  Wil. 
liamsr.  Matthews,  3  Cowen,  2SS  ;  Eagle  Bank  ir.  Chapin,  S  Pick.  180;  Serenth  Ward 
Bank  u.  Hanrick,  S  Slory,  416;  Agnew  o.  Bank  of  Qeltyabnrg,  3  Harrii  4  G.  478 ; 
BnrchmTeT  d.  WhitEfonI,  6  Gill,  1.  See  Triplet!  v.  Eant,  3  Dana,  126  ;  Eoing  r. 
Schaylkill  Bank,  t  Pcnn.  Slate,  395  ;  Jones  v.  Wardell,  S  Watta  &  S.  SS9, 

(c)  CqtIct  V,  StoTcns,  4  Wend,  966,  whf  ra  the  third  day  of  grace  was  Jnlj  4th.  In 
Undo  e.  Unsworth,  S  Camp.  603,  the  bill  was  diihonored  on  Satnrdaj.  Monday  wat 
a  JewUh  festiial.  The  plaintiff,  a  Jew,  gare  notice  to  the  Indonwr  on  Taeaday,  and 
the  latter  was  charged.    See  alio  Martin  v.  Ingersoll,  8  Pick.  I. 

(w)  Howard  d.  Irci,  1  Hill,  363,  where  the  mail  closed  Salnrdaj  at  S  P.  H.  There 
were  two  mails  on  Sunday  and  two  on  Monday,  one  of  which  closed  early  in  the 
morning  and  the  other  in  the  sAernoon,    Nodce  sent  by  the  last  mail  wai  held  siif- 

(z)  Wright  p.  ShawcroBS,  !  B.  £  Aid.  501,  note.  See  Bray  p.  Hadwen,  5  Manle  & 
B.  6S  ;  Deblienn  e.  Bnilard,  I  Hob.  La.  66. 

(y)  Debjieaxp.  Bullard,  1  Rob.  La.  S6,whei«it  waagiveaoa  the  4th  of  July;  Afor^ 
•in,  3.  said  it  might  be  girea  on  Sunday. 

(i)  Bnsaard  v.  LeTcring,  6  Wheat  108,  where  the  notice  waa  gixen  on  Saturday, 
Sunday  being  the  third  day  of  grace;  Lindenberger  v,  Beall,  id.  104  ;  Corp  t>.  M'Comb, 
t  Johna.  Cas.  3SS;  Thorpe  v.  Peck,  SS  Vt  IST,  -where  the  note  was  payable  at  a  hank, 
and  notice  was  giren  before  the  close  of  banking  hours;  Smith  v.  Little,  10  N.  H,S96 ; 
Manchester  Bank  r.  Fellows,  8  Foster,  30a  ;  Coleman  n.  Carpenter,  9  Penn.  State,  1TB; 
LawEoc  V.  Farmers'  Bank,  1  Ohio  Slate,  !0« ;  Haslett  v.  Ehrick,  1  Nott  &  HcC.  1  IS, 
where  the  maker  wm  notified  by  the  bank  where  tba  note  wa«,  that  it  was  in  '±.tir 
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commenced  on  the  day  of  dishonor ;  but  in  such  case  it  is  neee»- 
sary  to  Bend  the  notice  to,  or  to  notifj  the  party  to  be  chai^d, 
before  the  commencement  of  the  action. (0)  But  there  are  de- 
cisions to  the  effect  that  no  suit  can  be  commenced  on  that  day, 
and  some  that  it  cannot  be  brought  before  the  time  when  it  maj 
be  supposed  that,  by  the  regular  course  of  the  mail,  the  parly  to 
be  chained  has  received  the  notiGe.(fr) 

If  notice  is  given  too  soon,  it  is  of  no  araO.  In  Massachusetts 
it  Ib  held,  that  vbere  a  note  is  neither  payable  at  a  bank  uor  put 
in  a  bank  for  collection,  notice  to  the  indorser  immediately  after 
tiie  close  of  bank  hours,  no  demand  having  been  made  on  the 
maker,  is  invalid. (c) 

The  burden  of  proving  due  notice  is  upon  tiie  plaintiff,(ff} 
vhose  duty  it  is  to  give  it  ia  a  vay  capable  of  proof.  It  should 
also  be  proved  distinctly.  Thus,  if  the  witness  says  the  notice 
was  sent  in  two  or  three  days,  and  two  are  enough,  but  three 
not,  and  tliere  is  noising  to  define  this  testimony,  it  will  not  be 
sufficient  evidence  to  find  a  verdict  for  the  plaintifi'.(«) 

It  has  been  held  to  be  sufficient  for  any  indorser  to  show  that 
^e  indorser  whom  he  wishes  to  hold  received  the  notice  as  soon 
as  he  would  have  received  it  had  all  the  subsequent  indorsers 
used  the  period  of  time  to  which  they  are  severally  entitled,  and 


luiiilg,  and  reqaeating  him  lo  "  plean  hare  it  lettled  bj  9  o'clock  n 
prevent  Iti  being  tstnmed  for  protest."  After  boMQcsii  honni  the  notice  was  eent  to 
the  indoraer,  the  noH  being  etill  anpaid,  and  the  indoraer  tru  held.  Cbttj  d.  Bank  of 
Mobile,  S  Fort.  Ala.  360 ;  Crenihaw  v.  M'Eieman,  Minor,  293 ;  McClane  t>.  Fitch,  4  R 
Mon.  &99.  See  Stiren  n.  Prentice,  3  id.  461 ;  Burbridge  e.  Hanaen,S  Camp.  193;  Ex 
parts  Moline,  19  Ves.  316,  1  Bow,  303;  Hortlej  n.  Case,!  Cor.  &  F.  553,  4  B.&a 
339 ;  Lord  Alaattitg,  C.  J.,  Haynes  B.  Birks,  3  Boa.  &  P.  599,  603 ;  Ba^,  J.,  Cocka 
V.  Haaterman,  9  B.  &  C.  902,  909.  In  Leftle;  e.  Hills,  4  T.  R.  170,  Lord  E^i/Ba  ex- 
pressed an  opinion  that  the  maker  or  acceptor  could  not  be  considered  in  debnit 
until  the  next  daj,  leaving  the  whole  of  the  lost  daj  to  paj  in ;  bat  Batler,  J.  expieaaed 
■n  opinion  to  the  conti*i7. 

(a)  Sapra,  p.  411. 

(t)  SHpn,  p.  411. 

(e)  Ilerce  v.  Gate,  13  Cnih.  190.    Bee  alao  Finkham  «.  Macj,  9  Met  174. 

{d)  In  Halie;  e.  Salmon,  Penning.  367,  the  demand  was  set  ont  in  the  declaratioa, 
and  the  fiict  that  the  derendant  had  notice  thereof,  but  did  not  state  an;  time.  Held 
insnfficient  In  Snssex  Bank  v.  Ba1dirin,S  Harrisoo,  4S7,  thepUintiiT'a  witoeestestilied 
that  he  mailed  the  notice,  but  coold  not  tell  when.  Held  ininfficienl  STidenn  to  prove 
notice.  So  Warren  v.  Oilman,  15  Maine,  70 ;  Lockwood  e.  Crawford,  IS  Conn.  361, 
where  the  only  evidence  was  the  fact  that  the  holder,  being  an  inmaieof  tbedefendant'i 
family.  Informed  him  of  the  dishonor. 

(a)  Lawson  b.  ShIfFner,  I  Staik.  314. 
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taking  into  consideration  the  time  necessarily  occapied  by  the 
usual  course  of  the  mail  between  their  respective  places  of  busi- 
ness or  of  resideace,(/)  and  that  it  Till  then  be  open  to  the 
defendant  to  prove  tliat  any  of  these  parties  delayed  tran»- 

[/)  Id  Muib  t>.  Maxwell,  S  CaDip.  310,  note,  "Lord  EUmbonagh  niled,  (hat,  upon 
the  dishonor  of  k  bill,  U  i>  enongh  tbu  the  drawer  or  indoner  reMlres  noUce  in  uoiuiy 
dajB  ai  there  are  tabseqaent  indonera,  nnlew  il  u  abown  that  eodt  indoraer  garo  aotioa 
within  a  daj  afterreceiving  it;  ai  if  anj  one  baa  been  beyond  the  day,  the  drawer  and 
prior  indonera  are  diicharged."  In  EnJng  v.  SchnjlklU  Bank,  S  Pean.  State,  3bi,  the 
third  indoncr  sued  the  second.  The  flm  three  indorsen  lived  in  Philadelphia,  the 
fbarth  in  New  Tork,  the  fifth  in  Newu^,  If.  J.  The  place  of  payment  wai  Elisabetb- 
town.  The  note  was  dne  Oct.  4th.  Oct.  6th  was  Snoday.  The  defendant  receired 
nocica  Oct.  Slh.  This  ii  all  the  eTidence  reported.  The  court  said  that  the  notice  waa 
in  sufficient  time,  thaagh  the  case  tamed  upon  another  point.  Gibson,  C.  J  said  ; 
"  The  general  rule  is,  that  when  notice  ii  giren  by  the  bolder  directly,  it  i«  aoon 
enongh  if  it  reach  the  paiticnlar  indorser  aa  aoon  ai  it  would  hare  reached  him  drcni' 
lonaly  ihroagh  the  inbsequent  indorsera,  each  of  whoni  are  entitled  to  an  entire  day,  if 
he  cho>e  to  insist  on  it,  to  band  it  on  ;  the  only  limitation  to  which  is  stated  in  Marsh 

p.  Maxwell,  3  Camp.  210,  note,  by  Lori  EUmbonnigh la  other  worda,  that  there 

ihall  not  be  a  longer  link  in  the  chain  than  lbs  apace  of  a  single  day;  and  that  the  holder 
■liall  not  affect  the  iodarser  with  notice  lAer  he  hai  been  diacharged  from  liability  to  the 
rabeequenl  indoneis.  In  this  case  there  woa  no  eiidence  of  rircuiloua  notice,  and  a 
day  woa  properly  allowed  for  each  interrening  party."  In  Jones  n.  Wardell,  6  Watts 
&  S,  399,  the  drawer  liTed  in  Philadelphia,  and  the  payee  and  Scet  indoraer  in  New 
Tork.  The  second  indoraer  was  the  Bank  of  SjTacnse,  by  which  the  bill  waa  indorsed 
to  the  Bank  of  Rochester,  which  waa  the  place  of  payment.  The  biil  was  protested 
December  SSlh.  On  January  3d  the  notice  waa  mailed  to  Philadelphia,  where  it  arnved 
on  January  llh.  Sunday  intervened.  This  is  all  the  eTidence  reported  on  this  point, 
and  the  court  held  that  the  eridence  waa  auffldent  lo  aostaia  a  verdict  in  favor  of  the 
flnt  indoraer  againat  the  drawer.  Roger§,  3.  aaid  :  "  By  whom,  or  in  what  manner,  or 
to  whom  it  was  transmitted  to  the  city  of  New  York,  or  by  whom  It  was  mailed  to  Phil- 
adelphia, does  not  appear.  The  snppoaitiou  is,  that  the  bnsinesa  was  transacted  in  the 
nanal  conrae  ;  thai  ia  to  say,  that  the  notice  of  protest  waa  sent  to  the  Syracuse  Bank, 
by  them  to  the  payee  in  New  York,  by  whom  it  was  sent  by  mail  to  the  drawer,  who 
resides  in  Philadelphia.  The  Bank  of  Rochester,  to  whom  it  was  aant  for  collection, 
in  the  absence  of  all  information  to  tile  contrary,  had  a  right  to  anppose  that  the  parties 
lo  the  bill  lived  in  New  Tork  ;  it  would,  therefore,  be  nnreasonahle  to  require  that  tb* 
notice  ahonid  be  sent  direct  to  the  drawer,  and  this  explains  Ibe  reason  of  the  direction 
which  the  notice  took.  As  a  matter  of  law,  tberelbre,  we  incline  to  the  opinion  that 
thia  was  a  reasonable  notice  of  the  dishonor  of  the  hill ;  for,  allowing  one  day  to  each 
of  the  parties  to  the  tnll,  and  one  day  for  Sunday,  whidi  waa  an  Intervening  day, 
greater  diligence  conld  not  reaaonably  bo  raquit«d,  when  It  fa  remembered  that  Roch- 
ester ia  foar  hondied  miles  from  New  York,  and  consequently  Are  hundred  from 
Philadelphia,  where  the  dmirer  reaided."  One  difflcnl^  In  the  abore  esaea  ia  the 
want  of  evidence  aa  to  the  conne  of  the  mails  and  the  time  necessaiily  occupied  in 
tfaeir  transmission  from  one  place  to  another ;  or,  in  other  worda,  H  may  perlupi  be 
objected,  that  the  conrt  eaonot  judicially  take  cognizance  of  the  time  thni  oecn^ed, 
without  any  protrf.  Thus,  tn  Carter  v.  Hurley,  9  N.  H.  558,  a  mit  by  Ae  second  in- 
doner  against  the  flim.dw  diird  indoner  lived  in  New  Tork,  the  Ncond  in  Boston,  and 
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mitting  the  notice  beyond  the  time  the  lav  allows,  which  will, 
in  accordance  with  the  rules  already  laid  down,  be  a  good 
defence,  (f) 

We  think  that  eWdence  should  be  adduced  by  the  plaintiff  to 
Bhow  tlie  time  occupied  by  the  mail  between  the  places,  as  it  is 
difficult  to  see  how  the  court  can  take  judicial  cognizance  of  it. 
Perhaps  the  proposition  should  be  further  qualified  by  requiring 
the  plaintiff  to  prove  tliat  he  transmitted  the  notice  to  his  prior 
indorser,  or  to  the  one  whom  he  wished  to  hold,  witliiu  the 
requisite  time,  thus  clearing  Iiimself  at  least  of  all  imputation  of 
neglect  or  laches.(A) 

This  question  may  also  be  important  with  reference  to  the 
point  whether  notice  was  put  into  the  post-office  in  season  to  go 
by  the  mail  of  the  next  day  after  dishonor,  or  the  reception  of 
the  notice.  It  would  seem  to  follow,  &om  the  cases  which  we 
have  already  cited, (t)  that  it  will  be  sufficient  to  prove  that  the 
notice  was  in  each  case  deposited  before  business  hours  of  the 
next  day,  because  the  plaintiff  would  by  this  show  that  be  had 
done  all  that  was  required  of  him.(_;')  But  if  the  only  evidence 
was,  that  it  was  deposited  after  business  hours  of  that  day  com- 
menced, then  it  would  seem  necessary  at  least  to  show  tliat  there 
was  no  mail  between  the  commencement  of  business  hours  and 
tlie  time  of  depositing  the  notice  in  the  office.(/r)     We  have 

die  third  in  Hew  Hsmpchin.  The  noM  ww  prolMied  in  Philadelphia,  October  4ih, 
The  agent  of  the  third  indorwr  received  on  October  Sih  or  Sth  ■  notice  fVom  hia  prin- 
cipal, dated  October  6th,  and  notified  the  platntiS'  the  lame  day,  who  hIm  noliGed  the 
del^dant  on  that  day.  A  rerdiet  for  the  plaintiff  was  set  aaide.  Parker,  C.  J.  laid ; 
"  There  is  no  evidence  in  this  case  of  the  conne  of  the  maili,  nor  doei  it  appear 
whether  then  was  a  part;  at  Philadelphia,  dot  at  what  time  or  in  what  manner  aotica 
was  sent  from  that  place,  nor  when  it  was  receiTCd  bj  Hncchinson  In  New  Toiik. 
The  objection  on  this  part  of  the  com  is  well  talun,  and  for  this  Tcaaon  the  case  mart 
be  sent  to  a  new  trial."  This  case  does  not  appear  to  conflict  with  the  ptopaeition  in 
ibe  text  It  proceeded  mainlj  upon  the  gronnd  that  then  was  no  erideoce  as  to  the 
time  occupied  by  tba  malls,  a  fact  of  which  the  court  conld  not  take  jadidal  cogni- 
(ance.  There  was  alao  a  greater  length  of  time  than  conld  be  reasonably  acconnUd 
for  between  the  day  of  protott  and  October  Stii. 

(g)  Supnt,  p.  000. 

(A)  Bnt  this  does  not  seem  to  hare  been  adrarted  to  in  the  cases  cited  si^mi,  p.  BI6, 
DOte  /,  althoagh  in  both  cases  it  appearad  that  the  plaintiS'i  uaiuniicted  their  noticea 
widiin  dteir  time. 

(i)  Si^ra,  p.  611,  note  I. 

{J)  See  Commerdat  Bank  v.  ^ag,  3  Rob.  Ia.  S49,  lupra,  p.  BIS,  note  o. 

{k)  SeTealh  Ward  Bank  e.  Hanrick,  S  Story,  tl6 ;  Bnrgew  v.  Vreeland,  4  M.  1. 71 ; 
Downs  V.  Plant«n'  Bank,  1  Smedes  t  M.  ISl ;  Beckwith  «,  Smith,  S3  Main^  IIS 
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already  8een,(Q  that,  in  order  to  charge  an  iadorser  of  a  note 
payable  on  demand,  presentment  must  be  made  witliin  a  reason- 
able time.  But  if,  after  such  presentment,  the  note  is  dishon- 
ored, there  is  no  good  reason  why  the  same  rules  as  to  tiio  time 
within  which  notice  is  to  be  forwarded  to  the  indoreer  should  not 
apply,  ae  in  the  case  of  other  notes  and  l>ills.(m) 

We  have  also  seen  (»)  that  a  note  or  bill  in  which  no  time  of 
payment  is  specified  is  to  be  considered  as  payable  on  demand. 
We  should  say  in  this  case  also  that  notice  should  be  given 
within  the  same  time  as  in  other  cases. (o) 

It  has  already  been  remarked, (p)  that  a  note  indorsed  when 
overdue  is  by  the  best  authorities  considered  equivalent  to  a  note 
or  bill  on  demand,  though  some  cases  hold  that  the  Eame  strict 
rules  are  not  to  be  applied.  It  has  been  said  that  the  holder  has 
a  reasonable  time  after  presentment  within  which  to  notify  the 
indorser,  and  that  this  reasonable  time  may  be  bo  long  as  two 
moutbs,(9)  and  an  opinion  has  been  expressed  that  no  notice  at 
all  is  nece8sary.(r)    To  maintain  these  views  would  seem  to  be 


For  tlie  bed  of  these  cuea,  see  lapra,  p.  SI2,  note  o.  la  Hoore  v.  Bnrr,  14  Ajk.  iSO, 
the  Dolary's  deposition  staled  tbat  the  notice  ma  depoiitsd  in  the  poit-office  on  the  next 
bndnBsidajafierdiahonor,  "  in  time  to  go  bf  the  Bnt  mail  ttasnufter."  Held  imnffiaent 
to  charge  ibe  defendant,  becaau  there  wu  no  proof  that  it  was  deposited  in  time  to  go 
b;  the  fint  conrenient  mail,  if  anj,  of  that  daj . 

{/)  Supra,  p.  963,  el  tg, 
.  («)  Id  Field  t>.  Nickenon,  13  Ma«.  131,  part  of  the  ioatnictioi]  of  the  judge  at  Niii 
Print  va»,  that  "  immediate  notice  "  was  lequiiila.  Held  coirecL  No  objecdoii  to  the 
charge  on  thia  poiQE  appear!  to  baTB  been  raited  bj  coaQiel  or  adrerted  to  bj  the  coDrt 
In  ScaTer  v.  Liat'oln,  SI  Pick  367,  Shaw,  C,  J.  said  :  "  Demand  being  made  od  the 
tnakera  al  Fall  River,  notice  to  the  indorser,  at  the  distance  of  twenty-fuur  miles,  on  the 
mccceding  daj,  waa  within  due  time,"  It  is  laid  down  in  the  following  cases  that  tbe 
sama  rule  applies  as  to  giving  notice.  Lord  t.  Chadboams,  B  Qctenl.  19S{  Ferrj  v. 
Ore«n,  4  Harrison,  61 ;  Loekwood  r.  Crawford,  IB  Conn.  Sfil.  In  Nash  v,  Harring- 
ton, 3  Aiken*,  9,  Sutchiiuon,  J.  said,  that  the  Dodce  ongbt  to  have  been  given  the  daf 
of  the  demand,  the  parties  living  near  tech  other.  In  the  some  village. 

(n)  S«pra,  p.  SSI. 

(a)  Breiuwr  e.  Wightman,  T  Waits  &  8.  864. 

{p)  Siipm,  p.  SSI. 

{q)  Saixufe,  C.  J.,  Tan  Hoeion  v.  Van  AlstTne,  8  Wend.  16.  This  opinion  is  com- 
mented npon,  and  it*  coirectneas  denied,  b;  Ckmrdi,  C.  J.,  in  Loekwood  v.  Crawford, 

(r)  (/Ntaii,  3,  Qiay  s.  Bell.  S  Bich.  71,  tapra,  p.  SSI,  note  j.  See  Bank  of  North 
America  v.  Barriers,  1  Teaies,  8B0.  In  the  following  cases  it  is  said  that  the  same 
strict  rales  as  to  notice  do  not  apply.  Duncan,  J.,  H'Knne;  v.  Crawford,  B  S.  & 
R.  351 ;  HaU  «.  Smith,  1  Bay,  330-,  Tlngol;  ■-  Davidson,  4  Const  R.  33;  Brock 
«.  Thompson,  1  Bailey,  SS3,  when  three  demands  appear  to  have  been  made,  aad 
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introducing  unnecessary  distiactions,  asd  in  oar  opinion  the 
notice  should  be  transmitted  as  soon  in  the  caee  of  such  notes 
and  bills  as  of  any  otherB.(j) 

If  the  analogy  between  notes  and  bills  on  demand,  and  those 
indorsed  when  orerdus,  and  notes  and  bills  payable  at  sight,  is  to 
be  carried  out,  the  same  notice  of  dishonor  would  certainly  be 
requisite,  for  no  distinction  that  we  are  aware  of  has  ever  been 
attempted  to  be  drawn  between  the  time  necessary  in  forwarding 
noUce  to  an  indorser  of  a  bill  at  sight,  and  one  in  which  there  is 
a  fixed  time  for  payment. 


DOticG  giTCD  DDly  of  Che  luL  A  Terdict  for  the  pluntiff  wu  anituned.  In  Chkd- 
wick  v.  JeifDrs,  1  Rich.  397,  it  i»  uid  ibat  the  dnt;  or  the  holder  u  to  notice,  in  anch 
cues,  »  limited  to  the  me  of  sach  dlti^nce  that  the  indoraer  gaSbra  no  injai? 
throngh  his  neglect.  Knowledge  by  the  indoner  that  the  matter  wu  aaed,  at  or  immo- 
diatelj  iSter  the  commencement  of  the  action,  waa  held  »nfflcient  noike,  in  Benton  e. 
QlbaoQ,  1  Hill,  S.  Car.  5S ;  Chadwick  ■.  Jeffera,  I  Rich.  397  ;  Qra^  d.  Bell.  3  id.  71, 

8  id.  67.  In  the  last  caae  die  writi  were  aerved  aimultaneonsly,  and  it  was  contended 
that  there  conld  be  no  luch  knowledge.  Bat  the  conrt  held  the  eTidence  sufflcieat  to 
ioatain  a  rerdict  for  (he  plaintiff. 

(■]  It  ia  said,  in  the  following  caaea,  that  the  same  mles  applied.    Betry  o.  Bobinaon, 

9  Johns.  ISl  ;  Biahop  v.  Dexter,  3  Conn.  419;  Ecfert  p.  DeeCandrea,  SCoost.  R.  69; 
CoarM  V.  Shscklefoid,  a  NoU  &  HcC.  983.  Id  these  caaea  there  hod  been  neithDr  de- 
mand nor  notice.  In  Poole  c.  Tolleson,  I  McConl,  199,  there  bad  been  a  demand,  but 
no  notice,  and  the  indorser  wai  diachai^ed.  Btehardtaa,  J.  ezpreaslj  said,  that  imme- 
diate notice  shonld  hara  been  giveo,  t*  in  anj  other  case.  See  his  retnaiks,  dted 
aiipra,  p.  383,  note  nt.  In  Rice  t.  Weaaon,  1 1  Met  400,  the  holder  made  a  denund 
•ome  time  bc&re  he  was  obliged  to,  in  the  opinion  of  the  court,  and  two  weefrt 
afterwards  made  anoiher.  He  gare  iMtiM  of  the  last  demand  onlj.  The  oDnrt  dta 
rtaiged  Am  iodoiMr  fcr  tiM  Deflect  to  notify  him  of  (be  Bnt  denund. 
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CHAPTER    XIII. 

OF  BXCnSBS  FOE   WANT   OF  KOTICB. 

It  maf  be  doubted  whether  any  branch  of  commercial  law, 
somewhat  narrow  in  itself,  exhibits  bo  large  a  number  of  cases, 
and  so  boundless  a  Tariatj  in  their  facts  and  the  conclusions  from 
them,  as  those  which  relate  to  the  subject  of  this  chapter.  It  is 
not  easy  to  ima^oe  any  circumstance  attending  non-notice  which 
in  some  form  or  other  is  not  urged  as  an  excuse  for  it.  And  the 
decisions  of  the  courts  permit  authorities  to  be  cited  on  both 
sides  of  almost  every  question. 

In  our  endeavor  to  present  the  law  on  this  subject  with  what- 
ever distinctness  may  be  possible,  we  Bh&ll  be  aided  by  some 
previous  general  considerations  as  to  the  kinds  and  classes  of 
these  excuses.  Some  of  them  are  so  peculiar,  that  it  is  ditQcult 
to  arrange  them  in  company  with  any  others,  or  to  bring  them 
under  any  general  head.  We  may,  however,  on  the  whole,  place 
all  these  excuses  (all  which  have  passed  under  adjudication, 
whether  they  have  been  deemed  sufficient  or  otherwise)  in  four 
broad  divisions. 

The  first  of  these  is  the  excuse  arising  fixim  the  entire  absence 
of  necessity  or  utility,  because  the  party  who  should  receive  the 
notice  must  know  the  facts  as  well  as  the  party  who  should  give 
it.  If,  for  example,  A.  draws  on  himself,  payable  to  himself,  and 
then  accepts,  and  then  indorses,  a  holder  need  not  first  demand 
of  him  as  drawee,  and  then  notify  him  of  non-payment  as  drawer, 
and  then  notify  bim  again  as  uidorser.  And  we  shall  see  in 
what  way  and  to  what  extent  tliis  principle  is  applied,  not  where 
a  person  can  be  proved  to  have  had  knowledge  in  fact,  for  it  is 
certain  that  this  is  no  excuse  for  the  want  of  regular  notice, 
but  where  the  person  must  of  necessity  have  the  knowledge  by 
presumption  of  law,  as  where  a  firm  draws  upon  itself,  or  whero 
some  member  or  members  of  a  firm  draw  on  the  firm. 
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The  next  excuse  is  actual  impoaGibllity.  The  ground  of  this 
is,  tliat  the  law  lays  upon  no  man  an  impossible  duty.  But  this 
impossibility  may  arise  from  some  circumstance,  such  as  the 
death  of  the  party,  Tbioh  excuees  delay  only,  and  not  entire 
want  of  notice  j  or  from  some  obstruction  which  may  be  tempo- 
rary only,  as  war,  sicknesB,  or  tempest,  wiiich  excuses  delay  or 
entire  waut  of  notice,  according  to  the  circumstances  of  the  case ; 
or  the  utter  inability  to  find  the  party  to  be  notified,  or  his  house 
or  place  of  business,  which  is  a  complete  excuse,  unless  it  is 
removed  by  the  efforts  which  the  law  requires,  aAd  tlien  it  will 
be  seon  to  excuse  delay  only.  Perhaps  the  questions  presented 
by  insolvency,  and  by  the  recurrence  of  days  iu  which  the  lav 
forbids  labor  or  permits  idleness,  may  best  be  considered  under 
Hob  head. 

These  two  classes  of  excuses  are  far  loss  frequent  than  the 
third,  which  is  grounded  on  the  fact  that  the  party  to  l>e  notified 
bad  uo  right  whatever  to  draw  or  to  ikdorse,  and  could  not,  by 
acting  in  his  own  wrong,  acquire  any  right  agunst  others. 

The  fourth  and  last  class  of  excuses  consists  of  those  which 
allege  a  waiver.  The  ground  on  which  all  excuses  of  this 
class  rest  is,  tliat  the  right  to  require  notice  may  of  course  ba 
given  up,  and  that  it  has  been,  in  the  case  in  question,  vol- 
untarily  abandoned  and  renounced ;  and  that  this  has  been 
done  expressly,  or  by  circumstances  which  mean  and  imply 
thitt  waiver. 

Ail  of  these  classes  of  excuses  we  shall  now  proceed  to  cofr 
sider,  and  shall  endeavor  to  illustrat«  the  rules  of  law  respecting 
them  by  a  copious  citation  of  authorities,  and  shall  dose  thii 
ehapter  with  some  general  lemarkB  on  the  subject  of  it. 
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SECTION    I. 


It  has  been  held,  that  where  a  note  is  made  by  ona  firm  and 
indorEed  by  another,  and  one  of  the  partners  of  the  indor^ng 
firm  is  also  a  partner  of  the  luaking  firm,  demand  is  Decessary,(f) 
and  by  a  reasonable  implication  notice  might  be  here  DeGe6sary.(u) 

(0  Dwighi  e.  Scoril,  S  Conn.  691.  Swift,  C.  J.  uld :  "  Tbe  circam«aiic«  ibat  op* 
of  ihc  defeoduiu  was  a  member  oF  both  the  compsDujs  who  made  and  indorsed  tho  noW 
can  make  no  difterence ;  for  each  cumpauj  ia  to  be  coniidered  aj  distinct  persona, 
with  difTerent  fond*  and  liabilities  ;  and  there  ia  the  aama  nsaoa  Tor  preaentment  and 
demand  aa  if  the  companiea  were  whoUj  ditferent.  If  the  companiea  ahonld  reside  in 
different  &ad  distant  placea,  the  drawing  of  bills  on  each  other  might  be  convenient  in 
the  coarse  of  their  hnsiness  ;  bnt,  on  Ibe  principle  contended  for,  tho  company  drawing 
the  bill  might  be  sabjecled  to  pa;  it,  becauae  one  of  the  pattnen  belonged  Co  both  com< 
paniei  when  the  compaa;  on  which  il  was  drawn  was  solvent,  and  woald  hate  ptii 
the  bill  if  it  had  been  presented.  It  is  said  that  notice  to  one  parmer  is  notice  lo  all ; 
and  that  here  one  of  the  defendann  knew  that  the  note  was  ooi  paid.  It  is  true  ibat 
one  of  the  defendants  most,  in  Le^l  consideration,  have  known  that  the  note,  was  not 
paid  i  but  he  eqaall;  trell  knew  that  the  note,  when  it  became  due.  had  not  been  pre- 
sented b>  the  makers,  and  pajmenl  demanded ;  he  knew  the  faa  that  eioneraled  the 
defendants  from  all  liabilitj  on  their  indorbement  lo  pa;  the  note,  and  it  would  be 
strange  logic  Co  saj  that  tbia  knowledge  rendered  the  defendants  liable." 

(u)  Bal  the  piunc  may  slill,  however,  be  considered  na  an  open  one.  In  WeU 
Branch  Bank  e.  Fulmer,  3  Fenn.  State,  89S,  the  note  w>«  made  b;  oin  firm  and 
indorsed  bj  another.  All  the  indorsers  were  partneia  in  the  firm  which  made  the 
note,  which  Snn  had  two  additional  memben.  No  notice  lo  tba  iodoraeia  was  held 
Decesaarjr.  Gibum,  C.  J.  said:  "Aa  to  the  liabiiitj  of  the  indonen,  it  is  enough 
that  it  was  decided  in  Fonhonse  r.  Farker,  1  Camp.  BS,  in  an  action  bj  the  payee  of  a 
bill  against  the  drawers,  that,  as  the  acceptor  also  happened  to  be  a  drawer,  there  wa« 
no  necessity  for  notice  to  him,  because  the  fact  of  dishonor  was  known  to  him  ;  and 
that  tiie  knowledge  of  one  was  the  koowledge  of  all.  Now,  putting  the  maken  in  thii 
case  in  the  place  of  cheir  eqaivalenc,  the  acceptor,  in  that,  we  find  that  the  prindpl* 
of  the  Ueciaion  covers  the  whole  of  onr  cam ;  and  it  ia  fortified  by  Taylor  v.  Toang, 
H  Watts.  339,  in  which  it  was  recogniied,  and  by  Gowan  v.  Jackson,  SO  Jidma.  176,. in 
which  it  w>i  reatserted.    Bat  it  is  argued,  that,  though  Cochran  &  Perry  were  liable 

•«  makers,  notice  to  chem  ai  indorsers  was  reqnisite  to  make  them  liable  as  snch 

If,  however,  tho  lue  of  notice  is  to  give  a  drawer  or  indorser  a  seasonable  opportotlity 
tc  arrange  his  affairs  with  the  acceptor  or  maker,  it  must  he  as  arulable  in  it*  conse- 
quenoe*  when  it  is  given  to  him  in  the  one  chamcter  aa  when  it  is  given  to  him  in  the 
other.  The  principle  of  Porthonse  v.  Parker  is,  that  knowledge  is  notice ;  and  the 
eS'ect  of  it  is,  that  knowledge  of  the  one  firm  was  the  knowledge  of  the  other.  It 
would  be  absnrd  m  an  indoner  to  complain  that  he  had  not  been  served  with  fonnal 
notice  of  what  was  known  to  him,  or  that  be  was  ptejadiced  for  want  of  it.  As,  then, 
It  wu  ai  much  the  business  of  Cochran  &  Perry  as  it  was  the  butiness  of  the  other 
n  of  the  firm  of  Beers,  Cochran,  &  Co.  lo  provide  for  the  payment  of  their  Joint 
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But  There  a  partner  draws  upon  a  firm  of  which  he  is  a  member, 
he  is  not  entitled  to  notice ;  (v)  nor,  it  would  seem,  where  drawers 
draw  ou  their  own  firm,  which  has  other  members,  altliough  it 
would  be  otherwise  if  the  bill  were  drawn  after  a  di6solution.(w) 

■tola  at  in  nutarity,  &nd  m  the;  >U  knair  that  proviiioa  bsd  not  been  mule  for  it, 
proof  of  notice  to  Cochran  &  Feny  would  lure  been  mperflnoiu  in  an  action  againit 
tbem  as  indonera."  It  ma?  well  be  doubted  whether  anj  valid  diiliociion  can  b« 
made  on  Ihia  point  between  the  case  where  the  two  firnu  contain  one  common  mem- 
ber, and  when  the;  contain  mote  than  one. 

iv)  Rhett  V.  Foe,  S  How.  4S7,  where  the  bill  had  been  accepted.  Fnller  v.  Hooper, 
3  Gray,  334,  where  the  bill  wa*  not  accepted.  So  Gowon  r.  Jacluon,  SO  Johna.  llfl. 
See  Porthonse  d.  Parker,  1  Camp.  S2.  In  thi«  case  tlic  bill  waa  drawn  by  an  agent  of 
Georgfe,  James,  and  John  Parker  npon  John  Pariier,  and  accepted  b;  an  a^nt  oF  lbs 
latter.  The  head  note  of  the  case  stataa  that  the  drawera  were  a  Hrai.  Thu  caae  ia 
dted  by  Bylea  on  Bills,  p.  223,  an  autboritj  that  nolice  to  one  of  two  or  more  partiea 
jointly  liable  ii  eafflcient.  Thii  is  true,  as  has  been  said,  so  far  aa  relatea  to  partneia, 
bat  incorrect  with  reference  to  other  joint  parties. 

{a)  In  Taylor  v.  Yonng,  3  Watta,  339,  the  bill  was  drawn  by  James  Taylor  &  Co. 
on  the  Pittsbarg  Iron  Co.,  in  favor  of  8.  K.  Page  A,  Co.  The  drawers,  drawees, 
and  S.  E.  Page  were  partnen.  The  bill  was  dated  Aag.  27th,  and  payable  on  demand. 
The  drawers  had  dissolved  their  connection  with  the  drawees  on  Aug.  ISlh,  whidi  was 
pnbliahed  in  a  newspaper  of  that  date  of  which  the  holder  was  a  sQbecrJber.  Notice  to 
the  drawer  was  held  necessary.  OUmm,  C.  J.  said :  "  It  is  argned,  however,  that,  aa 
regards  the  bolder,  the  drawers  are  to  be  considered  as  a  partner  firm  of  the  honse  oit 
which  the  bill  was  drawn,  and  that  presentment  or  notice  was  nnneceasary.  on  the  prin- 
ciple of  Porthouaa  v,  Parker,  I  Camp.  82,  in  which  notice  was  mled  10  be  euperflnoat 
where  the  bill  is  drawn  by  sereral  on  one  of  themselTes,  since  the  acceptor,  being  like- 
wise a  drawer,  is  necessarily  apprised  of  the  material  facta,  and  the  knowledge  of  one 
partner  ia  the  knowledge  of  all ;  the  converse  of  which  was  determined  in  Gowan  *. 
Jackson,  SO  Johns.  176,  and  would  be  onr  case  if  the  drawer  here  hod  been  a  member 
of  the  general  firm  when  the  bill  was  drawn.  Bat  the  fcct  is,  It  had  retired,  —  notice 
of  its  redrementwas  pnblished  on  the  ISth  of  Aug.,  and  the  bill  was  drawn  on  (he 
9Tth,  To  this,  it  is  said,  the  fact  of  withdrawal  may  not  hare  been  known  to  the 
holder  when  he  took  the  bill.  Bat  of  what  importance  ia  his  ignorance !  It  is  said  he 
may  bare  been  Indaced  to  omit  presentment  and  notice  of  non-payment  by  a  belief  that 
a  continnadon  of  the  relation  in  which  the  parties  once  avowedly  stood  had  rendeied 
inch  a  measure  unnecessary.  Would  a  i«asonid>le  belief,  fonnded  on  a  notorious 
coune  of  dealing  between  Ae  partiea,  that  the  drawer  bad  not  ftinda  in  the  hands  of 
(he  drawee,  he  equivalent  to  the  actual  fact,  and  operate  as  a  dispensation  from  Ae 
dnty  of  presentment  and  notice !  Of  collacerat  facts  like  these  the  party  mnat  ja^ 
at  hit  peril.  In  analogy  to  the  revocation  of  an  agent's  authority,  notice  of  the  dino- 
Indon  of  a  partnenhip  is  □eeeasary  where  the  ont^ing  partner  holds  himself  ont  to  die 
world  as  the  representatlTe  of  the  Hrm,  and  attempts  to  bind  it,  but  not  where  he  acts 
professedly  and  exclusively  for  himself.  In  reapect  to  the  first,  tho  firm  ia  bound  for  • 
snpineccBs  which,  in  trade,  is  equivalent  to  fraud  in  not  apprising  the  public  of  the 
cassation  of  a  relation  which  enabled  each  psrtner  to  contract  Tor  Ae  whole.  Bnt  in  a 
transaction  where  (he  outgoing  partner  professed  to  treat,  not  for  the  firm,  but  for 
himself,  it  ia  not  easy  to  perceive  how  the  misconceptioo  of  a  Act  that  did  not  enter 
into  the  terms  of  the  contract  can  dispense  with  any  of  its  {nctdenia,  or  clve  dte  petty 
dealing  with  him  sn  advantage  against  him." 
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The  question  of  notice  of  the  diesolution  might  perhaps  here 
be  important,  (x) 

It  has  also  been  held,  that  notice  must  be  given  to  the  in- 
dorser  when  one  member  of  a  firm  makes  a  note  and  another 
member  is  indoreer,  both  parties  signing  in  their  own  name,  and 
not  in  the  name  of  the  firm,  although  the  note  was  given  for 
goods  purchased  for  partnership  purposes,  and  to  be  paid  for  bj 
partnership  fimds.(y) 

SECTION     II. 

OF  EXCUSES  FOB  NON-NOTICE,  GHOUNDED  ON  IMPOSSIBILITY  OF  NOnCE. 

We  have  seen  that  the  death  of  the  maker  is  no  excuse  for 
nonHiemand,(a)  and,  for  a  still  stronger  reason,  it  cannot  be  an 
excuse  for  non-notice.  (6)  So,  as  it  is  no  excuse  for  non-demand 
that  the  indorser  has  been  appointed  administrator  of  the  maker's 
estate,(c)  it  is  also  no  excuse  for  non-notice.{(j) 

(z)  The  remarfci  of  Gibton,  C  J.,  cited  lapra,  note  ic,  irsra  cibiter,  u  notice  miy  p«r 
btf*  hate  been  brought  home  lufficieatly  to  the  holder;  alga,  u  (he  learned  jadg* 
remarked,  the  bill  having  been  nceived  from  the  psjee  afier  matnrilj,  the  holder  vu 
boand  by  the  obligations  of  the  pajee  itt  the  time  of  indorsement,  and  the  latter  nai 
well  aware  of  the  diuolntion. 

(jr)  Foland  o.  Bojd,  33  Peaa.  State,  4TB,  wheiB  one  of  the  putnen  rvftued  to  sign 
(he  note  ai  maker,  hot  conaented  to  indorse  it.  Knox,  J.  dis-^ented.  Loerit,  J.,  delir. 
ering  the  opinion  of  the  roort,  aaid:  "  We  diacover  no  substitute  for  notice,  and  no 
exciue  Ibr  its  omisaion  ;  and  luch  wai  the  view  taken  elsewhere  in  a  rerj  Bimilu  case, 
Morris  V.  Huason,  i  Sandf  93.  Tbii  is  not  like  the  cusei  where  a  note  has  copvlnen 
for  the  makers,  and  some  of  them  for  indorse™ ;  »Jid  where,  of  conrse,  the  Vnowl- 
edge  of  the  dishonor  bv  the  makers  is  chargeable  on  them  aa  indoriers.  This  init  is 
npon  the  note,  a  contract  by  which  the  maker  and  indorser  stand  severally  and  not 
jointly  related  to  the  plaintiff,  the  dnties  of  each  being  different ;  and  it  cannoi  at  all 
be  said  that  one  is  liable  for  the  other,  iscept  according  to  the  contract,  or  that  one  is 
chargeable  with  the  knowledge  of  the  breach  of  contract  of  the  other.  Thongb  thej 
were  partners  in  the  original  purchase,  that  does  not  canfound  this  contract  so  as  10 
allow  a  demand  to  be  made  of  the  indorser,  and  notice  to  the  maker,  or  no  notice  or 
demand  at  all,  which  is  reallj  the  effect  of  what  is  clmmed  here." 

(a)  Sapm,  p.  445. 

{b)  Price  r.  Yonoj;,  1  Nott  k  McC.  43S  ;  Gower  v.  Moore,  35  Maine,  IB,  where  the 
maker's  estate  was  inaolvent,  and  this  whs  known  to  the  indorser.  So  where  the  de- 
mand  on  the  maker's  administrator  is  unnecvsaarj',  becanse  the  latter  is  not  liable,  by 
MatDte,  antil  after  a  certain  period,  notice  shonld  be  given.  See  Hale  u.  Burr.  13 
Has*.  66. 

(c)  Supn,  p.  449,  note  I. 

jd)  Juniata  Bank  e.  Hale,  IB  8.  &  R.  1ST.     It  is  not  clear  from  the  case  what  kind 
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Bat  it  caimot  be  deemed  certain  what  will  constitute  notice  in 
each  a  case.  It  ma^  be  inferred,  perbaps,  from  some  aatborities, 
that  a  demand  on  the  indorBer  as  administrator,  and  a  notice  to 
him  as  indorser,  are  necessary  to  chai^  him  as  iDdorser.(e) 
But  it  is  not  easy  to  see  why  a  proper  demand  on  him,  with  a 
due  presentment  of  the  note,  does  not  necessarily  contain  all  the 
essential  elements  of  a  regular  notice.  And  it  would  appear  to 
be  superfluous,  if  not  absurd,  to  require  the  holder  to  say,  vhen 
the  demand  was  ineffectual,  "  Take  notice  that  this  bill  has  been 
dishonored  by  you."  The  only  ground  for  the  requirement  can 
be,  that  the  indorser  must  be  told  that  lie  is  looked  to  personally 
for  the  payment  of  the  note  of  the  deceased.(/) 

Where  the  indorser  is  dead,  notice  must  be  sent  to  his  execu- 
tor or  administrator ;  and  if  no  person  has  been  appointed,  or  it 
cannot  bo  ascertained  by  the  use  of  due  diligence  who  or  where 
he  or  they  who  have  been  appointed  can  be  found,  notice  must 
be  forwarded  to  the  last  place  of  residence  of  the  deceased. (g-) 
Hence  the  death  of  the  indorser  is  no  excuse  for  neglect  to  give 
notice. (A)  Even  although  the  administrator  is  not  liable  for  any 
debts  due  from  the  deceased  for  a  certain  period, (t)  still  he  must 


of  a  demand  WM  made.  The  ttatement  of  die  case  Baya  thai  tbe  note  wai  protected, 
but  DO  notice  was  given  to  Che  indonon.  The  reuons  tbr  the  decision  appear  DiBinlj 
to  be  that  il  is  well  settled  that  knowledge  [a  not  notice.  Groth  v.  Gjger,  31  Penn. 
Sute,  271.  In  this  case  tbe  note  was  presented  at  iho  banking-house  of  the  plaintiS^ 
bat  il  does  not  appear  whether  the  nolo  was  payable  there  or  nol- 
le) See  Magmder  v.  Union  Bank,  3  Pet.  S7,  7  id.  287.  The  head  note  of  the  rala- 
■ble  edition  ot  the  reports  o(  the  Sopreme  Court  by  Mr.  Justice  Curtis  is  in  nearly  Am 
same  language  as  the  text.  Perhaps  also  the  same  doctrine  majr  be  inferred  from 
Juniata  Bank  u.  Hale,  IE  S.  &  R.  1»7. 

(/)  Caunt  n  Thompson.  7  C.  B.  400,  where  the  holder  went  to  the  acceptor's  honse 
on  the  day  the  bill  matured,  and  there  saw  the  drancr,  lo  whom  he  showed  the  bill,  and 
said,  '- 1  hare  brought  a  bill  from  Cannt's  ;  yon  know  what  it  is."  The  drawer  said, 
in  reply,  "I  am  exerutor  of  W.  (the  nrceptor) ;  yon  most  pcnuade  Caunt  to  let  the 
bill  stand  over  a  few  days,  because  W.  (the  acceptor)  has  only  been  dead  a  few  days. 
I  iball  see  the  bill  paid."  This  was  held  sufficient  nocicB  to  the  drawer.  Nothing 
appean  to  have  been  uid  about  a  waiver  of  notice. 
(g)  Sapra,  p.  MI. 

(A)  8e«  the  cases  cited  luTini,  p.  soi. 

(t)  OrienUl  Bank  e.  Blake,  !2  Pick.  S06,  when:  Pataam,  J.  said :  "But  it  does  not 
follow,  that,  because  lo  char^  an  indurser  no  demand  is  necessaij  to  be  made  on  On 
administrator  of  tlie  maker  of  a  note  or  the  acceptor  of  ■  bill  of  exchange  falling  doe 
within  the  year  after  the  appointmeot,  notice  of  the  dishonor  of  the  bill  is  not  ncressary 
to  be  given  to  the  admictBtralor  of  the  indorser,  in  a  reasonable  time.  He  stands  in 
tbe  plBM  of  the  indotier ;  and  a  want  of  notice  of  the  dishonor  of  the  bill  may  bt 
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have  notice,  because  he  may  at  once,  on  receiving  it,  take  tneaenres 
for  obtaining  indemnity. 

Where  the  maker  or  acceptor  cannot  by  the  nee  of  due  dili- 
gence be  found,  nor  his  last  and  usual  place  of  bnsiness,  no  de 
mand  on  him  is  necessary  to  charge  an  indor8er.{^')  Nor  if  he 
has  no  place  of  business  and  no  known  residence. (jf;)  Sut  the  dif- 
ficulty or  impossibility  of  making  a  demand  of  the  acceptor  or 
maker  is  no  excuse  whatever  for  non-demand  of  the  indorser,  or 
non-notice  to  him.  It  is  possible  that  a  brief  delay  in  making 
demand  and  giving  notice  to  an  indorser  might  be  excused  by 
the  fact  that  the  holder  was  during  that  delay  diligently  employed 
in  searcliii^  for  the  maker  or  acceptor.  We  should  regard  this, 
however,  as  extremely  doubtful,  and  a  pnident  holder  would,  in 
such  a  case,  give  the  notice  at  once,  and  at  the  regular  time. 

But  the  excuse  would  certainly  be  sufficient  where  the  iu' 
dorser  could  not  be  found ;  and  a  delay  of  notice  for  several  days 
has  been  excused  on  proof  that  the  holder  was  unable  to  find  the 
indor8er.(A:)     If,  however,  after  due  diligence,  the  indorser  cannot 


prEJudicial  to  all  penoni  inUrcited  ia  &e  eatite  of  bis  inteiUte.  He,  for  example, 
maj  h«Te  paid  to  iha  party  liable  to  him  npon  the  bill  monej  which  he  might  havo  «- 
taioed,  or  hBTS  othenrise  oinitted  to  obtain  lecurity  agtiiiut  the  nndertaking  of  his  in- 

Kalate Payment  by  tbe  administrator  of  the  acceptor,  at  the  maturity  of  the  bill, 

within  the  year,  cottld  not  be  enforced  bj  legal  procea*.  The  law  will  preiarae  that  a 
demand  of  payment  ander  snch  circnm stances  woald  be  fniitless.  It  noold  be  niefnl 
to  the  administraior  of  the  acceptor,  hnt  would  not  be  of  any  benefit  to  the  indorser. 
Whereas,  a  notice  to  the  administrator  of  the  indorser  of  Che  non-acceptance  or  ooQ- 
payment  of  the  bill  is  of  vital  importance,  inasmuch  ai  it  would  enable  him  to  lake 
immediate  mensnres  against  the  parties  liable  to  him,  for  the  security  of  the  estataof 
his  intestate.  Now  white,  on  the  one  band,  to  charge  an  indorser,  the  law  will  not  re- 
quire the  holder  to  make  a  Tain  demand  on  the  acceptor,  it  will  not,  on  the  other  hand, 
excuse  him  for  neglecting  to  give  essential  notice.  And  we  are  all  of  opinion  that  the 
case  at  bar  falls  within  the  latter  position.  The  leiaonable  notice  which  would  have 
been  required  lo  be  given  to  the  indoner  is  quite  as  necessary  to  be  ^Ten  to  his  execa- 

ifl  Biipra,  p.  448,  note  d. 

(Jj)  Adama  v,  Leiand,  30  N.  T,  809;  Simmons  e.  Belt,  35  Mo.  481. 

(jt)  In  Bateman  v.  Joseph,  S  Camp.  4S1,  11  East,  433,  there  was  a  delay  of  thiee 
days,  which  was  excused  for  this  reason.  Lord  EUadaroagh,  S  Camp.  461,  said: 
"  When  the  holder  of  a  bill  of  exchange  does  not  know  where  the  indorser  is  to  be 
fbnnd,  it  would  be  Tery  hard  If  he  lost  hie  remedy  by  not  communicating  immediate 
notice  of  the  dishonor  of  the  bill ;  and  I  think  the  law  lays  down  no  such  rigid  rule. 
Tbe  holder  must  not  allow  himself  to  remain  in  a  state  of  passive  and  contented  igno- 
rance ;  but  if  he  uses  reasonable  diligence  to  discover  the  residence  of  the  indorser,  I 
tonceive  that  notice  given  as  soon  as  this  ia  discovered  is  due  notice  of  the  dishonor 
of  the  bill,  within  the  usage  and  custom  bf  merchanu,"  In  Baldwin  c.  Richardson,  1 
B.&C.S4S,  a  delay  of  nine  days  was  ezcosed.  So  in  Finh  c.  Thmsh,  BE.  &C.  387, 
I  Han.  &  a.  869,  whara  there  wu  a  delay  of  more  than  two  months.   Brownioft  v.  Kin- 
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ne  found,  nor  his  last  and  usual  place  of  abode  or  of  business, 
no  notice  can  be  necessary,  because  it  is  impossible.  (Z) 

When  the  maker  has  absconded,  some  authorities  regard  this 
fact  as  a  sufficient  excuse  for  non-demand,  while  others  hold  that 
reasonable  endeavors  should  be  used  to  find  his  last  place  of  resi- 
dence or  busines8.(n»)  But  noUce  should  certainly  be  given  to 
the  indorser.{n} 

Where  the  drawer  or  indorser  has  himself  absconded,  notice 
should  be  given  to  some  person  who  represents  the  estate,  or  who 
is  a  member  of  his  family ;  or  perhaps  at  his  last  usual  place  of 
residence,  (o) 

As  the  indorser  may  require  that  due  demand  should  be  made 
on  the  maker,  although  the  indorser  knew  the  maker's  insolvency 
at  the  time  of  the  indorsement,{j))  the  same  rule  would  apply 
with  still  greater  reason  to  the  question  of  notice  to  an  indorser. 
We  should  say,  therefore,  that  the  maker's  insolvency  would  fur- 
nish no  excuse  for  want  of  notice  to  an  indorser ;  (q)  but  tha 


DMT,  Gov,  81,  where  diere  waa  a  delay  of  one  day.  Stnrgea  e.  Derrick,  WighCw.  TS, 
where  there  wm  ■  deU;  oF  four  monllis. 

(I)  la  Beveridge  v.  Bnrgig,  3  Camp.  363,  Lord  EUaJmvigh  Boid :  "  Ignomnce  of  &» 
indorEer's  residence  roaf  eicnae  the  want  of  dne  notice,  buE  ihe  party  mnit  ihow  that 
he  used  reasonable  diligence  to  find  it  ont"     Hunt «.  Majbee,  3  Seld.  !66. 

(m)  Supra,  pp,  4*9,  450. 

(n)  See  May  i>.  Coffin,  4  Haai.  841,  infra,  note  g. 

(o)  See  Ex  parte  Rohde,  MoDt.  &  M.  460;  Ex  parte  JohoatOD,  I  Uoal.  4  A 
621,  BSO. 

(p)  Sapra,  p.  448,  note  r. 

(f )  Nicholson  n.  Gonlhit,  9  H.  BL  609,  infra,  p.  BS9,  Dot«  r.  Thackray  t>.  Blackett, 
3  Camp.  164,  where  the  deTendaat,  a  drawer,  waa  aware  of  the  inaolTcncy  of  the  ac- 
ceptor before  maturity,  and  knew  the  bill  would  not  be  paid.  WhitEcId  v.  Savage,  3 
BtjB.  &  F.  277,  where  the  bill  waa  drawn  by  the  defendant  for  the  accommodation  of 
an  indoracr,  Clegg  v.  Cotton,  3  id.  239,  where  the  defendant  had  drawn  on  bis  prin. 
cipal,  and  hearing  of  his  being  likely  to  fail,  depoiiled  eSecta  of  the  principal  in  the 
bands  of  an  Endorser.  Esdaite  v.  Sowetby,  1 1  Bast,  1 14,  where  the  imolTency  of  the 
acceptor  and  the  bankruptcy  of  the  drawer  were  known  to  the  defendant,  an  iodoraer, 
nearly  a  month  before  the  bill  matured.  See  Smith  r.  Becket,  13  Eaat,  1B7,  whera 
the  maker  of  a  note  had  become  bankrupt  So  Ex  parte  Wilson,  11  Ves.  410,  So 
Boalthee  v.  Slnbbs,  IB  id.  SO.  See  Bowes  r.  Howe,  G  Tannt  30,  16  Ea^t,  IIS; 
Hay  u.  Coffin,  4  Mass.  341,  where  the  indorser  was  held  entitled  to  Dotice  of  non- 
acceptance,  although  the  drawer  had  become  insolrent  and  had  absconded ;  Par- 
tons,  C.  J.,  Bond  V.  Famham,  5  Mass.  170;  Crossen  v.  Hutchinson,  9  id.  305;  Sand- 
ford  n.  Dillnfray,  10  id.  53,  where  the  indoraer  waa  aware,  at  the  time  of  indoning, 
of  the  maker's  insoWency ;  Fomnm  e.  Fowle,  IS  id.  S9,  where  the  maker  waa  nolo- 
rionsly  insolrent  six  months  before  the  note  waa  made,  and  so  continned  nnCit  after 
maturilj;  Shaw  o.  Beed,  1 S  Fidk  139 ;  Qranile  Bank  o,  Ayera,  16  id.  399;  SAav,  C.J, 
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authoritiee  &re  not  in  unison  on  tliis  point.(r)     So  also,  wliere  the 

Lm  QMik  a.  BpeDcer,  6  Uet  308 ;  UeaA  e.  Stnall,  1  Qreent.  307 ;  GrotoD  e.  Dallheira, 
t  id.  47S;  Hants.  Wadlcigh,  36  Maine,  371,  where  the  inBolTencj  of  the  acceptor  wbi 
kDomi  to  Ihs  indoraor  when  he  made  his  indoraoment ;  Buck  v.  Cotton,  S  Conn.  1S6, 
where  the  defendant  indorsed  for  accommodation  of  Ihe  maker,  knowing  his  inttA' 
vency :  Holland  ■>.  Turner,  10  id.  SOB;  Jackion  v.  Richards,  3  Gained,  34.^;  Bnu.-e  v. 
Ljtle,  13  Barb.  163,  where  the  defendant,  an  indorscr,  wiu  a  rlerk  in  the  maker's 
■lore  before  the  DOle  was  marie  and  after  ita  malurilj  ;  Benedict  v  Caffe,  9  Doer,  !!fi ; 
Burton  r.  Baker,  1  S.  &  H.  334,  where  the  indoracr  waa  aware  of  the  insoJvencf  of  the 
maker  when  the  note  was  made  ;  Nash  e.  llarringTan,  3  Aikena,  9  ;  Danoan,  J.,  Gihbs 

B.  Cnnnon,  3  S.  *  R.  13S,  201.  16  id,  361  ;  Orear  o  MiDonald,  9  Gill,  350;  Walton 
o.  Watson,  13  Mart.  La  317 ;  Edwanlii  b.  Thayer,  a  Bay,  317  ;  Jarvcy  d.  Wilbnr, 
1  Bailey,  493.  where  Iha  indurscr  knew  of  the  insolvency  of  the  maker  before  the  note 
matured.  So  AUwood  v.  Haseldon,  'i  id.  497  ;  Coarse  v.  Shackk-ford,  2  NolC  &.  MeC, 
283;  Kiddell  b.  Ford,  a  Const.  K.  878,  3  Brev.  178  ;  Ilijjhtower  B.  Iry,  3  Port.  Ala. 
308,  where  the  indopjcr  wm  aware  of  the  maker's  insoWeney  ;  Pons  t.  Kelly,  2  Hayw. 
45  ;  Denny  B.  Palmer,  5  Ired.  610. 

(r)  In  Da  Berdt  B.  Atkinson,  9  H.  Bl.  336,iiipm,  the  opinion  of  Lord  C.J.  Eyre  pro- 
ceeded npon  the  ground  [hal  the  insolvency  of  the  maker,  known  to  the  indorscr  when 
he  indorsed  the  note  for  the  maker's  accommodation,  wa»  n  good  oxense  for  want  of 
notice.  The  learned  j'adgc  said  :  "Bat  consider  on  what  ground  nn  early  demand  is 
in  general  reijuired.  It  is  because  if  any  delay  takes  place,  the  elfecis  may  l>e  gone  ODI 
of  the  hands  of  the  acceptor  \  and  if  the  holder  chooses  to  wait,  he  does  it  at  his  own 
risk.  But  apply  this  rale  to  the  case  of  known  insolvency,  what  docs  it  signify  to  ihe 
person  who  is  liable  in  the  second  sla^e  at  what  time  the  demand  is  made  on  Ihe 
drawer,  who  was  known  to  be  insolvent  from  the  beginning  ?  Qenernl  rules  are  estab- 
lished for  general  convenience,  and  I  agree  that,  if  the  drawer  is  not  known  to  be 
insolvent,  the  fact  of  insolvency  will  not  excuse  the  want  of  an  early  demand  ;  bat  the 
fact  of  knowledge  exclades  all  the  presumptions  that  wonld  otherwise  arise.  Then  as 
to  nolice,  and  the  application  for  payment  to  the  defendant,  what  did  il  signify  to  him 
when  that  application  was  made  1  It  could  make  no  difference  to  him  whether  it  were 
made  on  one  day  or  another ;  he  meant  to  gnnranlce  the  payment  of  Ihe  note,  and 
there  was  no  possibility  of  any  loss  happening  to  him  from  the  want  of  notice.  In  this 
instance,  therefore,  the  general  rule  fails  in  its  application."  Buller,  1  remarked  :  "  Il 
is  said  that  the  insolvency  of  the  drawer  does  not  lake  away  the  necessity  of  notice; 
that  is  true  where  value  has  been  given,  but  no  further."  Heath  and  Roohr,  JJ.  simply 
concurred.  It  is  remarkable,  that  within  two  years  after  this  decision  the  same  court 
appear  to  have  decided  directly  contrary  in  Nicholson  n.  Gouthit,  3  H.  Bi.  609,  Lord 

C.  J.  Ei/re,  delivering  the  opinion  of  the  coart,  and  Hmth  and  Roair,  JJ.  concurring. 
Batter,  J.  does  not  appear  to  have  been  present  No  notice  was  taken  of  Ihe  former 
case  by  either  counsel  or  court.  In  the  first  case  the  indorscr  indorwd  without  having 
received  any  consideration,  and  aware  of  the  maker's  insolvency.  In  the  lallcr,  the 
maker  being  insolvent,  the  indorscr  undertook  to  gnarantce  a  doht  due  from  the  maker 
to  a  third  party,  by  indorsing  his  note  as  a  security  for  the  debt.  The  lirst  ca.se,  hov- 
ever,  must  be  considered  as  overruled  by  the  latter,  and  has  been  frequently  doubled. 
In  AUwood  t>.  Haseldon.  3  Bailey,  49T,  ./oAnnHi,  J.  said,  that  ''it  is  not  law,  cither 
\o  this  country  or  in  England  "  So  Smfl,  C,  J,,  Hotrntr  and  Qoald,  33.,  Bnck  t. 
Cotton,  a  Conn,  136;  Nttton,3.,  Mechanics'  Bank  o.  Griswold,  T  Wrnd.  165,  169.  In 
Jackson  v.  Richards,  3  Caiiws,  343,  ^en(,  C.  J,  said  :  "  It  has  been  liiid  down  in  the  can- 
of  De  Berdt B.Alkinson,3H.Bl  336, that  the  payeeof  apronussory  note  (sHpm.p.  5^8, 
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maker  dies  leaving  hia  estate  inRolvent,  not  only  must  demand  be 
made,(s)  but  notice  must  be  given. (() 

As  the  loss  of  a  bill  can  be  no  excuse  for  want  of  presentment 
and  demand,  so  it  can  be  none  for  want  of  notice. (u) 

It  is  a  sufficient  excuse  for  not  forwarding  the  notice  on  the 
regular  day,  that  it  was  Sunday,  or  some  other  legal  holiday,(v) 
and  the  same  doctrine  has  been  said  to  extend  to  Saturday,  where 
the  holder  was  a  Jew.(M')  We  have  stated  on  a  previous  page 
the  various  holidays  sanctioned  by  usage,  by  statute,  or  by  corn- 


note  q],  indors[ng  it  to  give  it  currencj,  and  knowingof  the  iniolTency  of  the  mikcr  at 

the  time  of  such  indorsenient,  csnnot  insist  on  the  want  ordemind  and  notice  ;  tiecaiiM 
he  was  not  an  indonicr  in  the  common  course  of  baKlneu,  and  cannot  be  aOected  bj 
the  want  of  notice.  The  same  point  was  afterwarda  ruled  by  Butler,  J.,  at  Nisi  Prim, 
in  Comcy  t>.  Da  Costa,  1  F.cp.  303.  But  nithin  tiro  jearg  snbiequent  to  the  Rrst  do- 
daion  the  same  court  decidtd  directly  the  contrtU7  in  the  case  of  Nicliolson  u.  Goatliil, 
2  H.  Bl.  6U9.  I  think  the  re^uouing  in  the  last  decision  the  beet,  and  aQght  to  be 
followed."  The  ease  of  Coirc}'  p.  Da  Costa,  1  Esp.  30S,  is,  however,  dislingni«habk, 
an  will  be  seen  subseqncntlj.  It  would  appear  from  the  oue  of  T.x  parte  Solarte,  I 
Deac.  &  C.  SSI,  that  the  oonrt  considered  thf  bankruptcy  of  the  drawer  beFbre  ma- 
tority  wu  a  suSicicnt  excuse  for  want  of  notice  to  bim,  the  acceptor  hating  bImi 
become  bankrupt.  But  Erikine,  C.  J ,  in  Ex  parts  Johnston,  1  Mont.  *  A.  saa,  686, 
said  that  the  reason  for  the  decision  in  the  former  ease  was,  that,  under  the  drcam- 
Stnnces,  the  asBignees  wore  precluded  from  setting  up  the  want  of  notice  ai  a  defen<v, 
iK^cause  they  had  not  advened  to  the  objection  in  any  of  their  affldavita,  nor  waa  it 
taken  when  before  the  commissioner,  hni  urged  fiir  the  flrsi  time  in  argument  before 
the  court.  In  Clark  ti.  Minton,  cited  3  Const.  R.  680,  6S2,  it  was  held  that  the  re- 
conlcd  insolrenej  of  the  maker  under  the  inaolrent  acta,  before  maturity,  waa  a 
anfficicnt  excuse  for  want  of  notice  (o  the  indorser.  This  case  is  reported  S  Btcr.  IBS. 
See  also  Kiddctl  i>.  Peronnean,  cited  id.  1S8.  In  Bogy  t>.  Kelt,  I  Misso.  743,  (Fiul, 
J  said  :  "  Nothing  but  the  maker's  insolvency  at  the  time  of  indorsing  hia  note.  Or 
some  Huch  circninslances  as  show  that  the  indorser  did  not  rely  upon  iho  maker*! 
liahility  or  punctuality,  or  had  no  right  to  rely  upon  payment  by  the  maker,  will,  in  tb« 
opinion  of  this  court,  dispense  with  the  necessity  of  giving  the  indorser  notice."  In 
M'CIellan  u  Clarke,  3  Brcv.  106,  whera  the  indorser  linew,  when  he  indorsed,  that 
the  maker  had  absconded,  and  was  insolvent,  no  notice  was  held  necessary.  Id 
Siothart  o.  Parker,  1  Overt  260,  whera  the  insolvency  waa  known  to  the  indorser  whm 
he  indorsed,  no  notice  was  held  necessary. 

{>)  Supra,  p.  447,  note  u. 

(1)  Johnson  e.  Harth,  1  Bailey,  4S3 ;  Oower  tt.  Moore,  9&  Maine,  16 ;  Lawrence  ». 
Langley,  14  N.  H.  70,-  whei«  one  maker  had  becoms  bankrupt  befora  mainrity,  uod 
the  other  had  died  imolvent.  Bnt  in  Daria  e.  Franelico,  1 1  Miaio.  S73,  notice  waa 
held  not  neceaaary  to  an  indorser  of  a  note  over  due,  he  being  aware  that  the  makn 
had  died  inaolvenL     Soalt,  J.  diaaeoting. 

(u)  /T/m,Vol.ILp.261. 

(e)  iSupti,  p.  MS. 

(w)  In  Lindo  c.  Cnaworth,  3  Camp.  603,  Lord  EOaiborm^  Mid :  "  The  Itw  mm 
ibust  rasiftcia  the  religion  of  diSbrent  people  " 
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niOD  law,(x)  and  also  that  notices  should  be  sont  on  the  Uoxt 
succeeding  business  daj,  because  the  holidays  are  not  counted 
at  all.(y) 

Where  a  note  is  indorsed  at  so  short  a  period  before  it  will  be 
due,  and  the  iiidorser  kuows  that  a  demand  on  the  maker  is 
impossible  by  reason  of  the  distance  at  which  he  lives  from  the 
place  at  which  the  indorsement  was  made,  a  reasonable  delay 
ill  demanding  the  note  would  probably  be  excused  as  to  that 
iudorser.(2) 

And  where  a  joint  note  has  been  indorsed,  and  the  makers  lire 
so  far  apart  that  a  presentment  and  demand  on  both  on  the  day 
of  maturity  is  impossible,  the  same  excuse  would  apply  to  the 
same  extent.(a)  In  both  of  these  cases,  which  might  almost  be 
considered  as  coming  under  the  law  of  waiver,  we  should  say 
tliat  notice  need  not  be  given  until  after  a  regular  and  legal  de- 
mand could  be  made.     But  we  have  no  poeitive  authority  for  this. 

A  delay  of  some  days  has  been  excused  by  the  fact  that  the 
notice  was  taken  from  the  post-ofEce  by  a  person  of  the  same 
name  with  him  for  whom  it  was  intended. (6) 

Among  the  circumstaDces  which  have  been  considered  as  con- 
stituting a  sufficient  excuse  for  want  of  notice,  or  rather  for  a 
delay  of  notice,  are,(c)  the  prevalence  of  a  malignant  disease, 
which  rendered  it  dangerous  to  enter  the  infected  diEtrict,(ii)  and 

(x)  Supra,  pp.  400  -  403. 

(y)  Siiprn,  p.  616. 

(t)  There  mnst.  bovr«T«r,  in  this  as  in  other  cu«i,  be  doe  diligence.  See  Andertoo 
B.  Beck,  16  Eut,  a4B,  and  Boehm  t>.  Sierting,  T  T.  K.  4!3.  In  Fnince,  an  indonei 
tnuiaferrinj;  &  bill  sa  late  as  to  m»ke  regular  notice  impracticable,  cannot  take  advan- 
tage of  it,  bnt  prior  indoraen  and  Chs  drawer  maj,    Pard«aaua,  4S1. 

(a)  Siipra,  p.  363. 

(S)  Jonea  p.  Warfell,  fi  Watta  *  S.  399. 

(c)  Hopkirk  v.  Pngn,  3  Brock,  C.  C.  20.  Bee  U.  S.  r.  Barker,  4  Waah.  C.  C.  484, 
IS  Wheat.  559,  I  Paine,  C.  C.  156      See  Patience  o.  Townlay,  S  J.  P.  Smiih,  asS. 

{d)  Tunno  v.  Lague,  S  Johns.  Caa.  1.  Contra,  RooiieTcIt  v.  Woodhall,  Anthon,  Si. 
In  this  case  the  notice  for  the  plaintilf  arrived  in  New  York  ■ome  time  in  September. 
Tbe  plaintilf  bad  left  the  city  on  account  of  an  epidemic  which  then  prerailed,  and  on 
hii  return,  in  October,  fonnd  the  proteeted  bill  under  the  doorof  hia  office.  He  bad 
[eft  no  one  in  charge  of  his  bnsineas,  nor  bad  he  placed  there  anj  notification  of  the 
^lace  to  which  he  had  remoTcd.  He  sent  the  notice  to  the  defendant  immediately  after 
Itl  discovery.  Fan  Nni,  J.  nonaniled  him.  Thia  matter  ii  now  legnlaled  by  atatale  in 
New  Turk,  by  which  paniei  leaving  thdr  place  of  buiineei  within  tho'infected  district 
■re  required  to  register  their  namea  and  the  placei  to  which  they  may  wish  their  notices 
to  b«  sent ;  atherwise  it  will  be  aaffident  fbr  the  party  notifying  to  deposit  the  notice  in 
Iba  pMt-offlca. 
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a  violent  tJinpest,  which  has  so  ohstrncted  the  roads  as  to  ren- 
der traveUing  over  them  impossible.  Among  the  circumstances 
ofTered  as  an  excuse,  but  held  to  be  insufficient,  is  the  dangerous 
illness  of  an  indorser's  wife.(c) 

It  must  always  be  remembered,  that  the  excuse  of  impossibil- 
ity, on  whatever  facts  it  may  rcEt,  continues  only  so  long  as  the 
impossibility  continues.  That  is,  if  a  party  bound  to  give  notice 
gives  none,  because  he  cannot  give  it  at  the  regular  time,  but  can 
give  notice  at  a  subsequent  period  witliin  which  the  notice  may 
possibly  be  of  use,  he  is  bound  to  give  it  then.  Ll  other  words, 
the  excuse  of  an  impossibility  which  is  not  permanent  is  ouly  an 
excuse  for  a  delay  until  the  impossibility  is  remoTed.(/) 


SECTION    III. 


The  most  usual  and  important  excuse  for  want  of  notice,  ou 
this  ground,  arises  in  the  case  of  bills  being  drawn  without  there 
being  any  funds  belonging  to  tlie  drawers  in  the  hands  of  the  par- 
ties upon  whom  the  bills  are  drawn  ;  and  this  is  founded  upon  the 
general  principle,  that  the  drawer  is  not  discharged  by  want  of 
demand  or  notice,  unless  he  has,  in  fact  or  in  contemplation  of  law, 
been  injured  thi:rehy.{^ff)  We  propose  to  consider,  also,  io  this 
place,  how  fiir  this  ftct  operates  as  an  excuse  for  the  absence  of 
proper  presentment. 

In  the  first  and  leading  case  on  this  subject,  decided  by  the 
Court  of  King's  Bench  in  the  year  1786,  it  was  held,  that  what 

<«)  Tamer  v.  Leacb,  ChiL  BJIU,  45a,  aa  acdon  bj  the  eleventh  indor^r  agaiast  the 
eighth.  The  notice  whs  ilnly  left,  on  Sept.  1th,  »t  the  house  of  the  tenth  indoreer. 
who,  in  con^leque^ce  of  the  danj^rous  illaess  of  his  wife  at  a  distant  place,  had  left 
his  house,  on  Sept.  IsC,  in  charge  at  a  boy,  who  had  no  authotitj  to  open  letters,  and 
intending;  to  retura  on  Sept.  3d.  Offing  to  the  exCreine  iilneaa  of  his  wife,  be  did  not 
return  until  Sept.  8th,. when  the  notice  was  dnly  forwarded  to  the  plaintiff,  nho  look  up 
the  bill,  and  then  sued  the  defendant,  who  inaiated  upon  a  discharge  cm  the  ground  oJ 
Liches  in  forwarding  (he  notice.  It  wiis  urged  for  the  plaintiff,  that  the  dangerous  ack- 
ness  of  the  prior  indorser's  wifeoxcuaeil  liia  atiaenpe  from  home  and  the  delay  id  )(tving 
Bolice  of  the  dishonor;  and  that,  as  the  dishonor  is  i-ontrarr  to  the  contract  and  the 
expectation  of  ^he  parties,  there  ia  no  reason  for  reqnirln)^  an  indoner  to  lie  in  the 
vay,  or  to  appoint  an  agent,  in  his  abaence,  to  provide  for  such  an  evenL  Bnt  Lord 
Eileaborotigh  ruled  that  these  circumetaacea  constituted  no  excuse  for  the  delay  in 
givini;  notice.    This  case  is  reported,  but  not  on  this  point,  in  4  B.  &  A14  451. 

(/}  Beale  v.  Parrish,  20  N.  Y.  iOT. 

iff)  Patten  v.  Nemll,  30  Ga.  S71. 
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the  drawer  has  uo  effects  iu  the  hajids  of  the  drawee,  no  notice 
of  diehouor  is  nece88ar7.(|r)  The  roasou  given  for  tliis  decision 
hy  one  of  the  judges  (A)  is,  that  the  drawing  under  such  <»rouiD- 
stances  is  a  fraud  on  the  part  of  the  drawer,  and  deprives  him 
of  the  usual  right  to  notice.  The  reason  given  by  another 
judge  (t)  is,  that  the  drawer  cannot  posaibljr  be  injured  by  want 
of  notice,  and  that  he  has  no  right  to  draw  or  to  expect  payment. 


(g}  Blckenjike  d.  BoUmui,  I  T.  K.  40S.  Tha  dnwer  wu  indebled  to  ihe  dravet^ 
■D  thii  can,  to  a  lai^  amount  Tbs  bill  mu  dne  Oct.  IBCh,  and  pi««eated  on  tliM 
d*j  for  pajrmeat,  and  no  notice  of  iha  rafnsal  waa  given.  The  bill  does  not  appear 
10  have  been  accepted.  This  cue  ia  Affirmed  and  recogniicd  in  Ooodall  v.  Dolley,  1 
T.  R.  Tia,  and  Rogers  d.  Slavena,  a  id.  713.  Tbs  queition  waa  raised  in  Gale  v. 
Walsb,  5  id.  S39. 

(A)  Bickerdike  a.  Bollman,  1  T.  R.  40S,  AMunl,  J.,  who  said  :  "  As  to  tbe  general 
nle,  it  hB«  never  been  ditpnted  that  the  want  of  notice  to  tlie  drawer,  aAer  the  dishonor 
of  a  bill,  is  twiMroooDt  to  pajment  bjhira;  bnt  that  nile  it  not  without  cxceptioni,  and 
ponicnlarlj  in  the  case. mentioned  by  the  plaindff '■  counsel,  that  notice  is  not  neoessary 
to  be  given  where  the  drawer  has  no  efTecls  in  tin  hands  of  the  drawee,  for  it  ia  u  fraud 
ta  itself,  and  if  tliai  can  be  pnired,  the  notice  maj  be  dispeund  with."  Fraud  was 
aba  taid  to  be  the  reason  of  the  rale  laid  down  in  Bickerdiice  v.  Bolinian,  by  Lord  Al- 
vanly,  C.  J- ;  C/tainbn  and  H»aih,  ij.,  in  Clegg  c.  Cotton,  9  Boa.  &  P.  239 ;  Hiama; 
J,,  Buck  «.  Cotton,  a  Conn.  ISS ;  Sharlca/,  C.  J.,  Cook  t.  Martin,  &  Smedea  &  M. 
a79 ;  Swan,  J.,  Miser  n.  Traringer,  T  Obio  State,  2«l.  Mr.  Wallace,  in  hit  note  in 
a  Smith  L  C.  93,  «ay«  that  fraad  ii  the  "reason  and  limit  of  the  mtcepiion."  He  also 
•ays  that  all  the  cases  in  which  demand  and  notice  are  not  reqnisilo  to  charge  the 
drawer  or  indoraer  are  eosea  of  fraud.  But  this  is  clearly  incorrect,  for  we  shall  have 
occasion  to  mention  excuses  which  have  nothing  whaiaTSr  to  do  with  fraud. 

|i)  Bickerdike  d.  Bollman,  1  T.  R.  405,  Balta,  J.,  who  said :  "  On  tbe  second  trial 
of  the  caoae  of  Tindal  d.  Bn>«m,  I  T.  R.  167,  befbre  me  at  Qnildhall,  tha  jury  told  me 
ibey  fbnad  their  rerdict  for  the  plaintilf,  on  tbe  ground  that  it  had  not  appeared  from 
the  evidence  that  any  injury  hu]  arisen  to  the  party  from  want  of  notice.  In  conas- 
quencs  of  which,  upon  the  subsequent  trial,  I  told  the  jnry  that,  where  a  bill  was 
accepted,  it  was  prima  /adt  evidence  that  there  were  efTecls  of  the  drawer  in  tbe  bands 
of  the  acceptor.  The  miiiake  of  the  juiy  on  Ihe  former  occasion  had  arisea  from  tboir 
Laking  it  far  granted  that  the  drawer  had  not  been  injured  by  the  want  of  notice,  be- 
cause he  had  not  provi»]  It,  whereai  that  proof  lay  on  the  plaintiff  to  produca.  And 
upon  my  mentioning  this  matter  to  the  court,  they  thought  that,  if  there  were  no 
effaeta  in  Ihe  hauda  of  the  acceptor,  that  would  vaiy  the  question  rery  much,  as  the 
drawer  could  not  be  hurt.  The  law  requires  notice  to  be  givsn  for  thii  reason,  because 
it  is  presumed  that  the  bill  is  drawn  on  account  of  the  drawee's  baring  efTecls  of  the 
drawer  in  hia  hands ;  and  if  the  latter  hu  notice  that  the  bill  ia  n»t  accepted,  or  not 
paid,  he  may  withdraw  them  immediately.  But  if  ha  has  no  effects  In  the  other't 
hands,  then  he  cannot  be  injured  for  warn  of  notice.  Soon  after  I  sat  on  this  bench.  I 
tried  a  cause  al  Onildhall,  on  a  bill  of  exchange,  which  waa  either  drawn  or  accepted 
^y  a  penon  residing  in  Holland  ;  and  a  full  special  jury,  under  my  direction,  found  a 
verdict  for  the  plaintilf,  notwithstanding  no  notice  had  been  given  to  the  drawer  of  tha 
bill's  having  been  diahonoied ;  because  he  had  no  eS^la  in  the  hands  of  the  petson  on 
irtiOEn  the  bill  waa  drawn.     That  veidict  never  was  objected  to ;  andlf  ilbeprored  oa 
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It  has  bmn  Ihe  subject  of  frequent  regret  ou  the  part  of  aumy 
emu>ent  English  jadges,(y)  thtit  the  rude  requlriag  strict  uotico 
iu  all  cases  was  ever  iafriDged  upon  ;  aud  vhile  recogoiziug  the 
authorit;  of  the  original  case,  tliey  have  declared  that  it  is  not  to 
be  extended.  (A) 

In  fact,  it  has  been  remarked,  that  in  their  desire  to  confine  tlie 
operation  of  the  exception  within  the  smallest  practicable  Umit, 


ilie  pan  of  the  plaintiff',  thai,  fhini  the  tiioD  the  bill  was  drawn  till  the  time  it  became 
doe,  the  drawee  never  had  aoj  effects  of  the  drawer  in  hii  huida,  I  think  notice  lo  the 
drawer  ii  not  neceuary ;  for  he  miut  know  whether  he  had  effecu  in  the  hands  of  the 
dnwee  or  not;  and  if  ho  had  none,  he  had  no  right  to  draw  upon  him,  and  to  accept 
payment  from  him  ;  nor  can  he  be  injured  hj  the  non-payment  of  the  bill,  or  (he  want 
of  noUce  that  it  ha«  been  dishonored,"  Abaence  of  die  posaibility  of  injary  it  ffrea  ai 
tbe  reatOD  (or  Ibe^exception  by  Bulla;  J.,  in  Ooodall  o  Uolley,  1  T.  R.  71!,  TI4i 
Lord  EUeAonvgh,  C.  J  ,  Legge  n.  Thorpe,  1  Camp.  310 ;  Blackhln  r.  Donin,  3  id.  SOS  ; 
Lord  Daman,  C.  J.,  Teny  n.  Parker,  6  A.  &  B.  MS  ;  TAodi/km,  J.,  Hoffman  n.  Smith, 
1  Cainei,lST;  jBpfk,  C.  J,  EiaUtoa  e.  Bnllitta,  S  Bibb,  96 1 ,  SGS ;  Amy,  J ,  Eichel- 
berger  v.  Finley,  T  Hanii  4  J.  38 1 ,  iitjra,  p.  5.19,  note  I. 

ij)  Lord  Eambormish,  C.  J.,  Blackhan  r.  Doien,  t  Camp.  903  ;  Legge  v.  Thorpe, 
id.  310;  Orr  v.  Maf^nnii,  7  East,  3M,  where  he  said  that  it  had  been  regretted  by  "a 
rery  leanied  penon  who  wai  eonnsel  for  the  plaintiff  in  that  case."  This  was  uid  to 
refer  to  Chambn,  J.,  la  T  Eatt,  96S,  note  a,  and  to  Lord  Eldon,  in  13  id.  ITS,  note  d. 
Chambre  wb>  conniel  for  tbe  plaintiff^,  aa  appeara  by  the  report  of  the  caie,  I  T.  B. 
«06.  Le  BlatK,  J.,  Claridge  n.  Dallon,  4  Manle  &  S.  326 ;  Abixll,  C.  J ,  Cory  e.  Scott, 
SB.  &  Aid.  619;  Lord  Atamki/,  C.  J.,  CUgg  e.  Cotton,  3  Boa.  &  P.  S39;  f 
J.,  Lafltto  V.  Slatter,  6  Bing.  633 ;  Lord  Tiiidal,  C.  J.,  id.,  who  aaid  it  wu 
ceptedaue"i  f>(inl:«,  B.,  Carter  v.  Flower,  IB  M.  &  W.  743,  748.  So  also  £.««,  C  J, 
Case  V.  Monis,  31  Fenn.  Stale,  100,  104.  In  Ex  parte  Heath,  3  Vei.  &  B.  140,  Loid 
Eldon  said  ;  "  I  haTo  often  lamentn!  ihs  ronseqnences  of  the  distinction,  introduced  in 
modem  times,  ait  to  the  necessity  of  giving  notii-e  of  the  non-payment  or  non^accepl- 
■Dce  of  a  bill  of  exchange,  whether  the  acceptor  had  or  bad  not  effects  ;  and  I  haro 
Ibe  snli«bction  of  finding  that  my  opinion  has  been  adopted  by  the  coorti  of  law.  Ac- 
cording to  the  old  rale,  a  hill  of  exchange,  purporting  upon  the  face  of  it  to  be  fijr 
valno  mceived,  the  implication  of  law  from  the  acceptance  was,  that  the  acceptor  had 
sffocta.  Then  ihey  came  to  thii  general  doctrine,  that  it  is  not  neeessnry  for  the  holder 
to  ^TS  notice,  if  he  can  show  that  ihe  acceptor  had  no  effects.  The  firat  ot>jection  ia, 
who  is  to  decide  whether  there  are  effects  or  not  !  In  the  simple  caie,  where  there  it 
nothing  hat  that  partietilar  bill,  and  no  other  dealing  between  them,  there  is  no  diffi- 
culty ;  but  if  there  are  complicated  engagements,  and  various  accomTDodatioli  transac- 
tions, no  one  can  sny  whether  there  aie  effects  or  not." 

(t)  Lord  Elltnhonnigli,  C.  J.,  in  Thackray  v.  Blackett,  3  Camp.  164,  said  ;  "  Jnd^ 
of  greet  authority  have  donhted  the  propriety  of  the  mle  laid  down  in  Bickerdike  *. 
Bollman.  and  I  certainly  will  not  give  it  any  extension."  So  in  Orr  v.  Maginnis,  7 
East,  359,  the  same  judge  said :  "  I  shall  anxiously  resist  the  farther  extension  of  Ihe 
exception."  And  in  Rncker  d.  Hiller,  16  East,  43  :  "I  know  (he  opinion  of  my  I<oid 
Chancellor  Eldon  to  be,  that  the  doctrine  of  that  caae  ongbi  Jiot  to  be  pushed  fiirtlier." 
So  Parlee,  B,.  Carter  v.  Flower,  16  H.  &  W.  T«8,  T4B;  Lata,  C  J.,  Case  p.  Monk. 
tl  Penn.  State,  100,  I0«. 
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the;  have  frittered  it  awa;  until  there  is  but  little  ot  ii.  left ;  auu 
the  reasons  upon  which  thej'  rest  in  their  decisions  ai'e  so  vanoua 
and  unsatisfactory,  tliat  it  is  a  task  of  no  iuconsiderable  diffi- 
culty to  extract  from  them  auj  certaio  rule  of  law  by  whicli  this 
class  of  cases  may  bo  readily  distinguished.  (Z) 

The  true  test,  in  our  opinion,  in  eacli  case,  is  this :  Had  the 
drawer,  under  the  circumstances  of  the  case,  a  right  to  draw  ? 
Tliis  depends  upon  the  fact  whether  he  had  a  reasonable  ground 
to  expect  that  the  bill  would  be  honored,  or  not.  If  he  had 
such  reason  to  expect  it  to  be  honored,  be  is  entitled  to  a  regu- 
lar presentment,  and  notice  of  refusal  to  accept  to  pay ;  and 
if  not  so  entitled,  he  cannot  complain  either  for  negligence  in 

(i)  Dartiy,  J.,  Eichclberpcr  d.  Finlcf.  7  Harris  b  3.  381,  who,  after  rcfuning  lo  Chu 
diBcrepanry  in  the  reusoos  u  given  by  ibe  EngJish  judges,  and  staling  Ihut  the  cases  of 
Logge  B.  Thorpo,  1  Ii  East,  I  tl,  3  Camp.  310,  and  Claridee  s.  Didton, «  Maale  &  S.  226, 
an  inconiiileiit  wiih  iliB  reason  uf  fraud,  as  "  the  conductof  the  defeudauta,  in  Ihoae 
casoB,  is  free  froio  tha  slighiest  imputation  of  fraud,"  continuea  :  "  The  trne  raiionalo 
of  the  rale  introduced  in  Bickerdike  d.  BDllman  ia  that  given  bj  Bulkr,  J.,  '  that  the 
drawer  could  not  be  injured  by  the  want  of  notice.'  Why  not  injured  by  the  want  of 
notice?  Because  the  oLijecl  of  notice  is  to  lei  the  drawer  know  that  his  bill  has  been 
dishonontd,  and  ihii  ha  alnudy  knew  from  the  nature  of  the  ciri'nmstances  connected 
M'itti  it.  To  require  a  party  to  be  notified  of  a  fact  of  which  he  baa  already  a  perfect 
knowledge  does  appear  to  be  a  Boleciani  not  at  all  in  harmony  with  tlie  beautiful  syatem 
of  reatoning  and  good  sense  which  pervades  every  branch  of  k'gal  ncieace.  The 
many  distinguished  judges  who  have  disapproved  of  this  rule,  in  expressing  their  re- 
Kiuls  at  its  introdoclion,  correctly  state  it  to  be '  the  substitution  of  knowledge  for  notice ' ; 
and  yet,  wiien  called  upon  to  apply  the  principle  to  the  tacts  in  each  particular  case, 
such  has  been  the  anxiety  to  limit  the  cxuni  of  its  application,  guch  the  desire  to  in- 
graft upon  it  resiricliaDS  and  discriminations  by  which  future  cases  may  evade  its 
operation,  that  in  subtiltics  and  rctinuroentj  the  oasence  and  meaning  of  the  rule  has 
been  almost  wholly  lost  sight  of.  Of  Ihi'>,  the  case  of  Orr  r.  Maginnls,  ;  East,  359,  ia 
a  memorable  illustratioiu"  We  doubt  whether  the  true  reason  is  here  stated.  The 
drawer  uinnoi  certainly  know  that  tlie  hill  may  be  dishonored,  for  <ome  one  might  ac- 
cept for  his  honor,  or  for  thai  of  the  drawee.  This  ia  as  good  a  reason  as  that  given  for 
not  considerini;  the  holder  excused  from  making  a  due  presentment  where  the  indoiser 
was  aware  when  he  put  his  name  upon  h  note  thai  the  maker  was  hopelessly  insolvent; 
which  is,  as  we  have  already  seen,  ihal  some  of  his  friends  may  provide  him  with  tba 
means  lo  take  up  the  nolo.  Also,  because  it  is  well  selllcd,  as  will  appear  hereafter, 
that  knowledge  of  diiihonor  not  obtained  by  a  party  who  has  a  rijiht  lo  give  notice  ii 
not  equivalent  to  notice.  It  ia  also  doubtful  whether  the  absence  of  any  possibility  of 
injury  ia  the  proper  reason.  Because,  according  to  what  would  seem  to  be  the  upinions 
of  some  judgea,  even  if  a  drawer,  williont  funds,  who  has  no  reason  nor  right  to  expect 
that  the  bill  will  be  honored,  can  prove  actual  injury,  he  may  be  dischargjcd  by  neglect 
in  making  demand  and  in  giving  notice  ;  which  could  not  be  true  unless  iheiQ  was  still 
•ome  possibility  of  injury.  But  what  we  consider  to  he  the  reason  for  objecting  lo  the 
doctrine  laid  down  here  is,  that  we  donbt,  as  will  presently  appear,  whether  the  fiwi 
that  tba  drawer  has  been  injured,  ander  anch  circtunstanccs,  would  avail  him. 
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presenting   and  in  forwarding  notice,  or  for  an   entire   neglect 
to  do  eitlier.(m) 

Tlie  "  reasonable  grounds  "  required  by  law  are  not  such  as  would 
ezdte  ail  idle  hope,  a  wild  expectation,  or  a  remote  probability, 

(m)  In  French  n.  Bank  of  Colambia,  4  Cnnch,  Ul,  ManiiaU,  C.  J.  said  :  "  Nolioa 
must  immedUtelf  be  giveii  to  Uie  dnwer  that  hii  bill  is  disboDored  bj  the  diawec, 
hecaase  he  it  preaamed  (o  hara  elTccM  in  the  bands  of  the  drawee,  in  coMcqaenM 
of  whidi  the  drunee  ought  la  pay  the  bill,  and  that  he  mBy  sustain  en  injarr  b;  act- 
ing on  the  prt'snmpiian  (hat  tJie  hill  is  aL'tnatly  paid.  Tlie  law  requires  this  notice, 
not  nierel)'  as  an  indemnity  ngninat  actual  injur/,  but  as  a  MCDnt;  ugainal  a  possibla 
injury,  ivhich  may  rexult  fram  tlia  laches  oF  the  holder  of  the  bill.  To  this  secnrity, 
then,  it  would  Sfcm  the  drawer  ought  to  remain  entitled,  nnkss  his  case  be  such  ai 
10  lake  him  out  of  thq  reason  of  the  i-ule.  A  drawer  who  has  no  effects  in  the  hands 
of  the  drawee  is  said  to  be  without  the  reason  of  the  rule,  and  therefon:  In  fom  au 
exception  to  it.  This  haa  been  laid  down  in  tlie  hooks  ns  a  poriiire  qualification 
of  the  rule,  hut  has  seldom  been  so  laid  down,  except  in  coses  where,  iu  point  of 
fact,  tlie  drawer  hnd  no  right  to  expect  that  his  hill  woold  be  iionored,  and  could 
■ustnin  no  injury  by  the  neglect  of  the  holder  to  tjive  notice  of  lis  beio;;  disbon- 
oTcd.  In  reason,  it  would  teem  that  in  sacb  cases  only  can  the  exception  be  ad- 
milled,  and  that  the  neccssiiy  of  notice  ought  to  be  dlapensed  with  only  in  thosa 
cases  where  notice  must  be  unnecessary  or  immaterial  to  the  drawer.  The  reason- 
ing of  the  judges  in  most  of  the  cases  which  have  been  cited  would  seem  to  warranl 
this  restriction  of  the  exception.  The  caao  of  Bickenlike  n.  BoDmun,  I  T,  K.  409, 
was  a  bill  drawn  by  a  debtor  on  hia  creditor,  without  a  aingle  accompanying  ai- 
cumslance  which  could  raise  an  expectation  that  the  bill  woold  be  accepted  or 
paid.  Notice  in  this  case  waa  declared  to  be  unnecessary.  Justice  Ashhurat  gives  as 
a  reason  for  this  opinion,  that  the  drawing  waa  in  itself  a  fraad.  Thia  n»son  must  be 
conaidered  as  additional  to  the  generul  ground  on  which  the  co>e  was  placed  in  the 
argnmcnt,  which  was,  that  the  want  of  notice  could  not  possibly  affect  the  drawer. 
The  particolar  reason  given  by  Justice  Ashhnrst  fur  his  opinion  is  clearly  inapplica- 
ble to  any  rase  in  which  the  drawer  woa  jnatlHcd  in  drawing.  In  the  opinion  of  Jus- 
tice Buller,  some  general  reasoning  is  iniroduocd,  from  which  it  is  fairly  deducibia 
Aat  he  conaidered  the  drawer  aa  havlnc  no  right  to  expect  that  the  hill  would  ho 
paid,  and  as  being  liable  to  no  injury  from  tite  want  of  notice,  and  that  these  were 
(ha  irus  groanda  of  the  exception."  After  reviewing  the  casoa  of  Goodall  o.  Dollej, 
I  T.  R.  713,  and  Rogers  e.  Stevens,  a  id.  713,  and  atating  that  the  reason  ^'vpn  bj 
Lord  Kenyon  in  the  latter  was  "  because  the  draa'er  must  know  that  he  had  no  right  to 
draw  on  the  drawee,"  the  learned  Judge  continues  ;  "  It  would  seem  to  be  the  fi^r  con- 
Itruciion  of  these  coses,  that  a  pcreon  having  a  right  to  draw  in  consequence  of  engsge- 
menrs  between  himself  and  the  drawee,  or  in  consequence  of  conaignmenu  made  to 
the  drawee,  or  from  any  other  cause,  ought  to  be  conaidered  as  droning  upon  funds  in 
the  bands  of  the  drawee,  and  therefore  as  not  coming  within  the  exception  to  the  gen- 
eral rule.  The  transaction  cannot  be  denominated  a  fraud,  fbr  in  such  case  it  is 
a  fair  commercial  transaction.  Neither  can  it  be  truly  aaid  that  he  had  no  riehl 
to  expect  his  bill  would  he  paid,  for  a  peraon  authorized  to  draw  tnnat  expect  liis 
draft  will  he  honored.  Neither  can  it  he  said  that  bo  has  Tirtunl  notice  of  the  protest, 
and  that  actual  notice  is  useleia,  and  the  want  of  it  can  do  him  no  injury ;  fbr  Ibis  ii 
nnly  true  when  at  Ibe  time  of  drawing  the  drawer  has  no  reason  to  expect  that  hb  bilt 
will  be  Doid.    A  person  baring  a  right  to  draw,  and  a  fitir  right  to  expect  dkat  I  it  bQI 
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that  the  bill  might  be  honored  ;  but  such  as  create  a  fiiU  ezpec 
tation,  and  a  strong  probability,  of  its  payment ;  such,  indeed,  aa 
would  induce  a  merchant  of  commou  prudence,  and  ordinary 


will  be  hoDOi«d,  would  not  cone  widiin  the  reusoD  of  th«  etception,  and  therefore,  il 
may  well  be  contended,  ought  not  to  be  brought  within  the  exception  itself."  Tha 
fbltoiring  cas«e,  u  to  preaenlment,  Bupport  the  view  that  want  of  fands  and  ahacncd  of 
noMaaUe  groandt  to  expect  the  honor  of  the  bill  conttitate  an  excuse,  Tcftt  v.  Par- 
ker, B  A.  &  B.  503,  1  NcT.  &  P.  T32.  where  the  drawer  was  held,  thi>ii);h  preuenCment 
waa  not  made  to  the  drawee  till  two  days  aflur  mBlurity.  The  hill  whs  payable  lix 
months  from  date,  and  the  prCBentmeni  for  acceplsncc  and  payment  had  probably  bo- 
come  meri^d.  Partoni,  C  J..  Bond  v.  Famham,  5  Mass  171  ;  Kinslej  b,  Rubiaswi, 
SI  Pkk,  327,  where  the  bill  had  been  accepted,  and  a  presentment  ten  dayg  after  matu- 
rity was  exctiied ;  Cooen,  J.,  Harker  r.  Anderson,  SI  Wend.  37a,  See  Franklin  n. 
Vandcrpool,  1  Itall,  79  In  DoUfus  s.  Frosuh,  i  Denio,  367,  preaeiilnipnt  for  pay 
ment  was  made  three  days  before  maturity,  and  the  drawer  waa  held.  The  hill  wM 
"  non-acceptable,"  In  Mohloy  t.  Clark,  !B  Barh,  390,  the  drawer  of  a  bill  which  had 
been  duly  presented  for  acceptance  and  accepted  was  held,  although  there  waa  no  pre- 
•entment  for  payment.  S™  Wood  u.  Qibba,  3i  Miss,  S59,  where  a  nCKlcct  to  present 
a  flight  bill  within  a  reasonable  time  was  excused.  The  evidence  of  want  of  fands  in 
this  case  was  an  admission  of  the  fact  by  the  drawer  See  Adams  v.  Darby,  38  Mieao. 
163.  But  Radcli_g;  J.,  in  Crager  v.  Armstrong,  3  Johns.  Caa.  S,  said :  "  The  want 
of  fnndE  may  excuse  the  want  of  notice  of  the  non-payment,  but  it  cannot  be  a  reaaon 
to  diipense  with  the  prescnimcnt,  or  demand  of  payment.  The  drawee  without  fundi 
might  have  paid  it  for  the  honor  of  the  drawer."  The  same  was  held  in  English  t. 
Wall,  IS  Rob.  La.  132.  where  the  bill  was  protested  prematutcly,  and  the  drawer  waa 
discharged.  In  the  following  cases  the  same  rule  was  applied  aa  regards  notice  of 
noa-aC(«ptance,  there  being  no  dilfcrence  between  the  case  of  laches  in  giving  notice, 
and  that  where  no  notice  is  given.  Dickins  b.  Beal,  10  Pet  572;  Baker  f.  Gallagher, 
I  Wash.  C,  C,  461  ;  Read  a.  Wilkinson,  S  id.  514 ;  Warder  v.  Tucker.  7  Mass.  449. 
See  Stanton  v.  Biosooin,  14  id.  116;  Van  Wart  s.  Smith,  1  Wend.  219;  Cowat.J., 
Commercial  Bank  v.  Hugbut,  17  id.  94,  97  ;  Wollenwober  v.  Ketierlinoa,  17  Peon. 
State,  389 ;  Cathell  u,  Goodwin,  I  Harris  &  Q.  468  ;  Eichelberger  b.  Finley,  7  Hanil 
&  J.  381  ;  Oliver  d.  Bank  of  Tenneuee,  II  Humph.  74 ;  Porter,  J.,  Hill  v.  MnrllD, 
12  MarL  La.  177;  Benoist  u.  Creditors,  IS  La.  523;  Anderson  v.  Folj^er,  II  La. 
Ann.  2S9;  Whaley  v.  Houston,  13  id,  SBS ;  Ralston  o.  Bullitts.S  Bibb,  ^61  ;  Fann- 
vn'  Bank  c.  Vanmeier,  4  Kand,  Va.  953;  Hubble  v.  Fogartio,  3  Rich.  413;  Dar^ 
rum  V  Hendrick,  4  Texas,  495.  In  the  following  cases  the  rule  was  a|>plicd  with  re- 
spect to  notice  of  nan-payment.  Rhetl  v.  Poe,  2  How,  457 ;  Hopkirk  v.  Page,  9 
Brock.  20 ;  Valk  v.  Simmons,  4  Mason,  1  IS  ;  Allen  t.  King,  4  McLean,  I S8.  See 
Savage  i>.  Merle,  5  Pick.  S3  ;  Hoffman  v.  Smith,  1  Caioes,  157;  Haddiff,  J.,  Cmgett. 
Armstrong,  3  Johns,  Cos.  B  ;  Coioen,  J.,  Commercial  Bank  n.  Hnghes,  17  Wend.  94  ; 
Dollfaa  V.  Froach,  I  Denio,  3G7  ;  Mobley  n,  Clark,  28  Barh.  390;  Case  r.  Morris, 
31  Penn.  Slate.  100 ;  AnJur,  J  ,  Clopper  r.  Union  Bank,  7  Harris  &  J,  93,  103 ; 
Bloodgood  D.  Hawthorn,  9  La.  134;  Benoist  v.  Credilom,  18  id.  5!23;  Williams  ■. 
Braihear,  19  id.  3T0,  16  id,  77;  English  c.  Wall,  13  Rob.  La.  132;  Gillespis  c 
Cammack,  3  La.  Ann.  24S ;  Whaley  c  Houston,  IS  id.  58S  ;  Blankenship  a.  Hogsrs, 
10  Ind.  333 ;  Miser  b.  Trovinger,  7  Ohio  State,  S81  ;  Oliver  v.  Bank  of  Tennes- 
see, II  Hnmph.  74 ;  Spear  d.  Atkinson,  I  Ired.  2«S;  Cook  x.  Martin,  S  Smcdeg  &  U. 
ifti;  Armsirong  V  Gay,  1  Stew.  Ala.  179;  Yoagae  u.Raff,  3  Strob.  L.311 ;  Bonlager 
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regard  foa  his  commercial  credit,  to  draw  a  like  bUl.(M)  The  rea- 
Gouableuess  of  the  expectation  has  been  held  to  be  ordinarily  a 
■lueetiou  of  law ;  but  when  the  proof  is  contradictory,  and  the 
facts  equivocal  or  contradictory,  it  is  a  mixed  qaestion  of  law 
and  fact.(o)    To  apply  this  rule,  the  drawer  may  have  a  right  to 

V.  Tallcp«nd,  3  Esp.  B90;  Lord  ElUiAoroagi,  Kucker  u.  HUler,  16  Eut,  «3,  3  Camp. 
317  i  Brown  v.  Maffey,  IS  East,  216 ;  Cluidge  u.  Dalton,  «  Moule  &  S.  238.  Sea 
the  cases  cilcd,  ti^aa,  p.  U3,  note  g. 

In  the  followmg  cases  no  proieat  waa  held  necassaij.  BenoUt  b.  Creditors,  1 8  La.  S!3 ; 
Legge  D.  Thorpe,  \2  £a>t,  171,  2  CaiDp.  910.  But  ibis  last  cue  may  perhaps  be  in 
oppoiilion  to  the  doclnna  of  ihe  text,  that  the  n'^ht  to  itemnnd  and  notice  depend*  npon 
the  rcasanableneiB  of  the  expectation  that  the  bill  will  be  honored  The  drcnmstaiices 
of  the  cate  were  as  followa  :  The  bill  wu  drawn  in  favor  of  the  pajee,  because  the 
drawer  liod,  at  the  raqnesl  of  the  drawee*,  who  were  executors,  employed  the  pajee 
to  do  tome  csipenler's  work  on  &  building  which  iho  drawer  had  rented  of  the  decaaaed 
before  his  death,  under  an  agreement  that  the  rent  reserved  was  to  be  laid  out  in  cer- 
tain improvement*  on  the  premises,  the  value  of  which  had  amoDnied  to  more  than  the 
i«Dl.  Tbe  bill  was  drawn  in  expeciation  tbat  the  executor  would  pa;,  he  having  asseu. 
Lord  ElJatborough,C.J.taii,  12  East,  175:  "Tbe  tact  is,  that  the  drawer  was  not  alto- 
gether unwarranted,  under  the  circumelances,  in  expecting  that  bis  bill  might  be  hoiMrad, 
•0  that  there  is  no  imputation  upon  him  for  having  drawn  the  bill."  This  case  may, 
however,  be  explained  by  the  fact  that  tbe  improremenu  agreed  to  be  oiade  bj  the 
drawer  in  lien  of  paying  rent  covered  the  expenses  incurred  on  the  building,  on  account 
of  wblch  the  bill  was  drawn,  that  is,  that  the  carpenter's  work  on  the  building  was  part 
of  the  improvements  which  the  drawer  agreed  to  make.  This  fact  does  not  appan 
clearly  from  tbe  case,  a*  reported  in  East,  from  which  we  have  taken  the  above  dr- 
cnmstsnces.  In  the  report  in  Campbell,  all  that  appears  is  the  &ct  that  the  drawee 
testified  (hat  he  had  no  funds  of  the  drawer,  and  ihat  the  lauer  had  no  ri^t  to 
expect  that,  npon  any  consideration,  the  bill  would  be  accepted  and  paid.  It  maj 
perhaps  be  that  the  drawer  acted  as  the  drawee's  agent,  and  no  notice  waa  con- 
sidered necessary,  it  being  a  bill  drawn  by  a  party  npon  himself.  In  Foaid  c  Wo- 
mack,  3  Ala.  388,  entire  absence  of  fanda,  independent  of  the  queation  of  reastmable 
expectation,  was  held  to  be  the  test  See  Tarver  v.  Nance,  5  id.  713  ;  Hill  r.  Morris,  1 
Stew,  t  P.iu. 

(n)  Corsfy,  J.,  Cathell  v.  Goodwin,!  Harris  &  Q.  468,  171;  An/ur,  J,  Orears. 
McDonald,  »  Gill,  SBO,  357.  In  Armstrong  «.  Gay,  1  Slew.  Ala.  175,  there  seetns 
(o  have  been  a  chance  that  the  drawee  would  hare  accepted  and  paid,  but  then 
waa  no  sufficient  ground  far  the  drawer  to  expect  iL 

(a)  Catbell  v.  Goodwin,  1  Harris  &  G.  468 ;  Orear  v.  McDonald,  9  Gill,  9W ; 
Wollenweber  d.  Ketterlinns,  IT  Penn.  State,  389.  In  this  case  the  draft  was  drawn 
on  an  agent  whose  principal  was  to  receive  a  sum  of  money  by  contract  for  fnr- 
Dishing  a  certain  qnanUly  of  maps  within  a  apecified  time.  The  drawer,  iiiMwiag 
the  (erms  of  the  contract,  agreed  to  perform  a  port  of  Che  work  on  the  maps,  but 
after  considerable  delay,  finding  himself  unable  to  do  the  work,  got  ihe  payea  t«  do  b, 
and  drew  the  draft  in  his  favor.  Owing  to  the  drawer's  dday,  the  maps  were  not  com- 
pleted in  tjnie,  and  the  principal  was  not  entitled  (o  receive  any  money  under  the  eoa- 
tract.  The  draft  was  drawn  for  a  greater  sum  than  the  agent  was  to  reoeire.  Hm 
Judge  charged  tbat  tbece  fads,  if  believed,  constituted  an  excuse  for  want  of  nolisa 
afoon-BCceptance  to  the  drawer.    Held  correct. 
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expect  that  the  bUl  will  be  honored,  when  there  is  a  fluctuating 
balance  between  him  and  the  drawee,  although  tho  balance  may 
be  ag^iist  the  former  at  tlio  time  presentment  was  maile,{;7)  or 
where  there  are  open  accounts  between  tlio  partieB.(9) 

But  we  do  not  tliink  that  presentment  and  noUce  would  be  ne- 
cessary if  it  were  proved  tliat  the  drawer  knew  the  state  of  the  ac- 
count when  he  drew,  and  made  no  provision  for  the  honor  of  the 
bill  before  the  time  when  it  should  in  the  regular  course  be  pre- 
sented ;  (r)  because  the  evidence  of  open  accounts  and  fluctuating 
balances  would  seem  to  be  proof  of  a  right  to  expect  tlie  honor 
of  the  bill,  which  might  be  rebutted  by  counter-proof  of  there 
being  no  reasonable  grounds  upon  which  to  found  such  expecta- 
tion. Tho  same  rule  would  also  be  applicable  where,  although 
there  were  open  accouuts  between  drawer  and  drawee,  the  ac- 
counts were  in  litigation,  and  that  fact  was  known  to  the  drawer 
at  Uie  time  of  drawing.(j)  So  also  wheu  consignments  were 
made,  but  with  an  understanding  tliat  tlio  bills  were  not  to  be 
accepted  until  afler  a  certain  period,  and  the  bUl  was  duo  prior  to 


{p)  Bladchan  e.  Doren,  2  C*mp.  609,  where  the  bill  wm  for  £  SW.  The  dntwet 
bod  £  i  ,500  in  the  handa  of  the  drswea,  bat  owed  bim  £  10,000,  which  the  latter  hid 
^iproprlitcd.  Notice  nas  held  uecesurj.  ir  these  were  (J!  the  ben  in  tbe  ceae,  <re 
ahould  duuht  the  proprielr  of  tha  decision.  Lord  Eltaiboraagh,  C.  3.,  Brown  d.  Ma&aj, 
lb  East,  316.  See  Bagnall  e.  Andrews,  TBing.SIT;  Oreare.  McDonald,  9  Gill,  SM); 
Baldmit,  J ,  Dickins  i>.  Btwi,  10  Pet.  &7S,  S7T  ;  RicJtanlim,  J.,  SatdiBTe  v.  M'Dowcll, 
9  NoCt  &  HvC.  asi,  SM. 

{;)  Hopkirk  v.  Page,  9  Brock.  90 ;  RotHiuno  i<.  Amoi,  10  Johns.  UG;  WUIiami  a 
Brashear,  19  La.  310,  16  id.  77.  See  New  Orleans  Bank  v.  Harper,  13  Rob.  La.  331,  !33 ; 
HUl  u.  Norris,  S  Stew.  &  P.  1 14  ;  Baldimn,  J.,  Dickins  B.  Beal,  10  Pec  SI9,  fiTT ;  fhm, 
3.,  Yongms  u.  Ruff,  3  Strob.  Sit  ;  Rieha/dton,  J.,  Adami  v.  Darby,  98  Mi*so.  163. 

(r)  In  Hopkirk  v.  Page,  9  Brock,  90,  (here  had  been  niveral  transactions  prior  lo  iho 
tiine  of  drawing  tbe  bill  between  Ihe  drawer  and  Ihe  drawee*.  The  drawees  had  acted 
■1  agents  of  tbe  drawer  in  cffeclinf;  (he  sale  of  an  estate,  and  tbe  sale  of  sercral  con- 
•ignnKnis  of  lobacco.  There  was  a  mortgage  on  tha  estate  sold,  fbr  which  the  rendee 
iMaincd  a  considereble  snm  of  money  in  his  hands,  and  for  which  no  claimnnt  hod  for 
■  long  lime  appeared.  Then  had  been  prior  bills  of  tha  drawer  on  the  drawees  pro- 
tasted.  For  some  time  prior  lo  drawing  the  bill  in  salt  there  had  been  no  conslgnmenl 
of  tobacco,  and  u  letter  from  the  drawer  had  been  received  by  tbe  drawee  euiing  that  it 
was  feared  iheL  the  rtprcscntatireof  the  mortgHgee  hadbeeo  found,  and  that  little  cotM 
he  espectod  therefrom,  and  it  concluded  by  saying,  that,  an  to  "  paying  any  more,  or 
raising  money  on  the  uncertainty  of  the  mortg>i|;o,  we  shall  not  attempt."  There  was 
k  snail  balance  due  the  drawee  at  the  time  the  bill  was  drawn.  Want  of  notice  of 
Eon-payment  waa  excused.  So  in  Dollfns  v.  Frosch,  1  Dcnio,  36T,  there  was  an  open 
Bi'roaiit  between  the  drawer  and  drawee,  and  Ihe  dmwor  wn«  chained,  although  pi*, 
sentmont  waa  made  three  days  before  mHturity  anil  no  nciiioe  ^iren. 

{«)  DoUfus  D.  Frotch,  1  Danio,  367.    See  BenoiM  o.  Crcditun,  IB  La.  599. 
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that  time,  these  fJEUsts  would  constitute  a  sufficient  flxciise  for  want 
of  notice.  (<) 

Tlie  drawer  may  likewise  have  good  reason  to  believe  that  the 
bill  will  be  liouored,  if  he  has  consigned  goods  to  the  drawee, (u) 
although  tlie  oonsignmont  may,  by  accident  or  otherwise,  not  hove 
come  into  the  possession  of  the  drawee,(v)  or  may,  by  deprecia- 
tion in  value  or  other  loss,  liave  become  insufficient  to  cover  tlie 
amouQt  of  the  bill.(w) 

(r)  Claridgfl  D.  Dalton,  4  Maulc  &  S.  S36,  where  ilie  drawer  had  been  in  ihs  habic  of 
(applying  the  drawee  with  good),  and  tbe  tuter  to  ucMpt  bills  drawn  on  them,  at  tbe 
end  of  the  year.  At  the  time  of  drawing,  the  drawer  had  received  an  order  for  good), 
and  had  forwarded  ihecn  lo  ibu  drawee,  to  the  raloe  of  £970.  The  bill  wbg  for  £300, 
and  dae  Sepc  1.  Notice  was  not  given  within  due  time,  but  the  drawer  nu  held. 
Lord  EUenborougk,  C.  J.,  eaid  ;  "  I  ai^cede  to  the  propasition,  that  where  there  are  anj- 
fnnda  in  the  hands  of  the  drawee,  so  that  the  dravrer  has  a  ri|;bt  to  expect,  or  even  where 
there  an  not  any  funds,  if  the  bill  bo  drawn  under  snth  cirL-amatancea  as  mar  induce 
the  drawer  lo  entertain  a  reasonable  expectntion  that  the  bill  will  be  acceplcd  and  paid, 
the  person  so  drawing  it  is  entitled  to  notice.  The  qoestioa,  therefore,  is,  whether  ia 
this  inatanre  there  were  ary  funds  in  hand  at  ihu  time  of  drawii^g  applirttble  to  thi* 
bill,  or  a  ground  of  reasonable  expectaiion  that  when  ihe  bill  becanie  due  the  drawco 
nroald  come  forward  and  pay  ic  As  to  fnndj,  tliough  tliero  were  goods  of  the  defendant 
in  the  drawee's  hands  at  the  time  of  drawing,  jet  they  were  not  sach  as  could  be  prop- 
erly net  against  the  drawing.  And  as  to  any  reasonable  expectation  that  the  bill  would 
be  paid,  it  was  neither  ocecpied,  nor  had  the  defendant  any  clahn  npon  the  drawee  to 
have  it  honored,  aceording  to  the  duo  couno  of  credit  between  them,  nniil  the  end  of 
Ihe  year.  At  that  lime  he  would  have  been  entitled  to  draw,  whereas  Ibis  bill,  which 
is  at  two  months,  became  due  on  the  Ist  of  September;  it  wai  drawn,  therefore,  in 
anticipation  of  bis  ervdil,  and  without  any  nssnranee  uf  aceommodation.  For  if  there 
never  wai  any  drawing  between  the  parties  hut  at  the  end  of  the  year,  or  accepting  of 
bills,  how  shall  we  say  that  the  defendant  was  authorized  to  entertain  a  roaionaUe  ex- 
pectation that  this  bill  would  be  honored  !  And  if  not,  ihis  fiiils  wiihin  tbe  mle  taid 
down  in  Birkerdilie  v.  BoUman,  and  notice  was  not  necessary." 

(u)  Hapltirk  c.  Page,  3  Brock.  !0  ;  Orear  t>.  McDonald,  9  Gill,  aso,  where  a  hill 
wasdrawnfor«3,000,  by  authority  of  the  drawee.  The  drawer  advised  the  drawea  of 
a  consignment  to  meet  it,  and  the  latter  accepted.  The  consignment  subseqaently  re- 
ceived brought  •  7,000.  Other  drafts  had  been  drawn  and  accepted,  and  other  consign- 
ments made,  bat  at  the  maturity  of  the  bill  the  acceptors  hod  not  suiflcient  funds  to 
take  it  up,  after  payment  of  drafts  snhseqneotly  drawn  and  accepted.  A  presentment 
two  days  after  maturity  was  not  encnsed.  See  Sew  Orleans  Bank  a.  Harper,  11 
Rob.  La.  !31 ;  Laeosle  d.  Harper,  3  La.  Ann.  3S9  ;  Grosvenor  u.  Stone,  S  l^ck.  79 ; 
BoWioiH,  J.,  Dickins  u.  Beal,  10  Pet  S72,  577;  /Vmsf,  J.,  Yongue  ■>.  Buff,  3  Slrob.311, 
Lord  El!mbon>iyh.  C.  J..  Legge  b.  Thorpe,  2  Caoip.  310. 

(u)  See  Rucker  e.  Hiller,  IG  Bait,  43,  iafia,  note  a.  Egn,  C.  J.,  Walwyn  e.  Si 
Quintin,  I  Bos.  &  P.  65!,  6!>e ;  Lord  EUathmingk,  C.  J,,  Jjtsse  B  Thorpe,  II  Ean 
ITI,  175,  Oliver  ET.  Bank  of  Tennessee,  11  Humph.  74;  Snfi/inn,  J.,  Dickins  r.  BeaJ, 
10  PeL  57a,  877  ;  Rklianiton,  J.,  SutcUffe  v.  MDowell,  3  NotI  4  McC.  BSI,  S56 ;  Ed 
wards  v.  Moses,  id.  433. 

(id)  Huckcr  d.  Hiller,  3  Camp.  SIT,  It  East,  43,  where  the  ship  wwvayiagiW  ct>nsie» 
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So  the  drawer  may  have  good  reason,  in  Bome  cases,  to  expect 
that  a  third  party  will  provide  the  drawee  with  funds  with  which 
to  take  up  the  bill.(x) 

He  has  a  right  also  to  expect  that  tlie  bill  will  be  lionorcd 
Then  the  drawee  has  given  him  express  authority  to  draw,($) 
provided  the  bill  be  drawu  within  the  due  limits  of  the 
authority;  («)  or  where  the  bill  is  drawn  under  an  engage- 


ment h>d  been  detained,  and  the  cargo  bo  depreciated  in  ralne  that  it  was  lutnilly 
(nffii'icnt  to  pnj  the  freight.  Notice  of  non-acceptance  was  held  necessary.  In  Robins 
r.  Gibson,  3  Camp.  334,  the  bill  vraa  drawn  on  a  cooBignment  of  hidei  and  indigo. 
Before  preientinent  Ibr  payment,  Ibe  hid«i  b«d  been  told  at  a  lou,  and  the  indi^ti 
remained  nniold.  Notice  of  non-pajnient  was  held  neceaaary .  This  is  the  slAte  of  the 
case,  OS  appears  from  the  report  in  Campbell.  B;  [he  repon  in  East,  at  the  time  of 
presentment,  the  cargo  wta  on  the  way  lo  the  drawee,  who  had  received  neither  bill  of 
lading  nor  invoice,  in  consequence  of  which  the  refusal  to  accept  was  made.  In  Kob- 
fnaon  v.  Amos,  20  Johns.  146,  the  drawee  had  receired  ronaiderahle  ghipmenu  of  cotton 
from  the  drawer,  and  accepted  other  bills;  bnt  on  accoant  of  a  fall  in  the  price  of 
cotton,  the  value  of  the  consignmcnla  wbs  not  equal  lo  the  amoant  of  iho  accepted  bills 
and  the  hill  in  suit  Notice  of  non. acceptance  of  the  bill  was  held  necceaary.  In  Wil. 
liams  V.  Brashear,  19  La.  370,  16  id.  TT,  the  bill  was  drawn  on  molasses  purchased  by 
the  drawee  of  the  drawer,  and  the  motasscs  had  become  lost  by  rain.  The  biU  hud 
been  accepted.    Notice  of  non-payment  was  held  necessary. 

(i)  Lnlilte  v.  Slattar,  S  Bing.  623,  4  Moore  &  P.  457,  where  the  acceptor  accepted  al 
tlie  request  of  a  third  party,  who  promised  to  take  np  the  bill.  Demand  whs  made  a 
fortnight  after  maturity,  and  no  notice  given.  The  drawer  was  di^cbargetl.  In  Fiench  s. 
Bank  of  Ooliiiabia,  i  Cranch,  141,  Manhatl.C.J..  after  stating  the  rule  with  respect  to 
want  of  funds,  said  ;  "  This  point  came  on  again  to  tie  considered  In  the  case  of  Rogers 
B.  Stevens,  3  T.  R.  713,  in  which,  as  between  the  drawer  and  drawee,  there  waa  no 
pretext  of  a  right  to  draw.  It  was  said  that  a  third  penon  had  staled  himself  to  have 
funds  in  the  hands  of  the  drawee,  that  the  bill  was  really  drawn  on  the  credit  of  those 
foods,  and  that  loss  had  been  actually  sustained  IVom  ilie  want  of  notice.  But  these 
facts  formed  no  part  of  the  case.  If  ihey  had,  it  is  apparent  that,  in  the  opinions  of 
Lord  Kcnyon  and  Justice  Grose,  they  would  have  been  decisive  in  fnvor  of  the  neces- 
sity of  notice,  unless  that  necessity  had  been  diapcnscil  with  bj  Ihu  snbicquent  conduct 
of  the  drawer."  In  Walwyn  d.  St.  Quintin,  2  Eitp  a  1 5,  the  jury,  under  llie  direcrion 
of  Ey^,  C.  J.,  decided  that  where  tho  indorscr  had  sapplied  the  l1ra^ree  with  effects, 
due  notice  of  non-acceptance  mnat  be  given  to  the  drawer.  The  case  ^as,  however, 
□  rciTulcd  by  the  full  court,  in  1  Bos.  &  P.  652,  but  this  latter  ra^c  has  virlnolly 
been  overruled  by  Scott  b.  Ufford,  1  Camf>.  246,  9  East,  347 ;  Cory  v.  Scott,  3  B.  ft 
Aid.  Gie. 

(y)  Austin  u.  Rodman,  1  Eawlis,  194,  where  a  written  authority  was  held  to  be  n 
sufficient  KTOund  for  drawing.     See  Bloodcood  r.  Hnwthom,  9  La,  1 24. 

[i]  In  DIcliins  o.  Beal,  10  Pet.  572.  In  this  case  the  drawera  hud  no  funds  in  the 
hands  of  the  drawees,  nor  had  they  made  any  consignments.  Dichins  and  Taylor 
were  partners,  doing  business  at  Haiclwood,  Tcnn.,  and  drew  two  bills  in  favor  of 
Beal,  in  payment  of  an  antecedtat  diit  due  tlifl  latter  by  the  drawers.  The  following 
ktten  lo  the  cashier  of  the  Branch  Bank  at  Nashville  were  olTercd  in  evidence,  and 
refuaed.    "  Messrs.  Dickins  and  Taylor  are  authorized,  in  mokiag  negoiiaiiimi,  to  value 
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meat  between  draver  and  drawee ;  (a)  or,  perhaps,  where  the 
drawee  has  beeu  in  tlie  habit  of  accepting  independently  of  the 
Btate  of  accounts  between  them ;  (6)  or  wliere  tlie  drawee  had 


iiD  our  home  in  Hew  Orleans,  for  tty  $  10,000,  in  inch  form  and  M  <nch  lime  as  they 
may  think  proper,  and  ihe  lame  will  bn  duly  honored."  "Oar  friend  Colonel  S 
DicklnB  ii  Bucharized,  in  ntgalialiiy  mthyoar  iiatitulion,  to  mine  on  oar  house  in  Ifear 
Orle>D9,  at  any  lime,  for  sach  inmi  u  he  may  think  proper,  and  same  will  be  duly 
honored."  The  drawer  was  held,  a1chon);h  there  were  lachea  in  giving  nodro  of  non- 
acceptance.  Baldmin,  3.  said  :  "  II  is  clear  that  thia  traniiaction  waj  not  a  n^^liation, 
within  Ihe  rneanlng  or  intention  of  these  letlen  ;  they  evidently  referred  to  ncgoiintioiti 
at  the  bank,  or  within  the  sphere  of  its  operation*  in  the  commercial  transactioni  of  tho 
firm;  the  one  refErring  to  Dickins  alone  wu  cxproasly  iimjced  to  negotiations  with 
that  bank.  T^e  remittance  of  these  bills  to  Now  Orleans  in  payment  of  nn  antecedent 
debt  to  the  plaintiff  was  in  no  sense  of  tho  term  a  negotiation  of  them,  and  was  >o 
ntteriy  inconsistent  with  tbe  evident  object  of  Ihe  letters,  that  the  most  remote  expecta- 
tion coDJd  not  have  been  enurtained  that  they  would  have  been  accepted.  A  mer- 
cantile house  condacting  operations  at  Memphis  and  New  Orleans  woald,  in  the  conne 
of  their  business,  lend  their  credit  in  anticipalton  of  consignments,  while  tlicy  vould 
refuse  it  to  pay  the  debts  due  to  other  persons,  these  considerations  conld  not  escape 
Ihe  consideration  of  Dickins  and  Taylor,  wlien  they  soaght  to  make  Wilcox  and 
Feron  their  creditor,  instead  of  Beat,  by  such  a  fraudulent  abase  of  tlie  IciEcn  of 
credit  Had  these  bills  come  to  the  hands  of  an  innocent  holder  in  the  course  of  trade. 
with  a  knowledf^  of  these  letters,  the  cose  would  have  been  different ;  or  If  the  bank 
had  negotiated  tbem,  there  would  have  been  a  reasonable  expectation  that  they  would 
have  been  honored  ;  but  Dickins  and  Taylor  could  have  entertained  no  such  expecta- 
tion. The  letters  were,  therefore,  properly  excluded.''  In  Orcar  o.  McDonald,  9  Gill. 
3S0,  the  drawees  had  given  the  drawera  a  written  authority  lo  draw,  and  one  bill  prior 
to  the  one  in  sail  appears  to  have  been  honored.  Martin,  J,  said  :  "  It  is  true  that  this 
aathority  was  limited  to  three  fourths  of  the  market  value  of  Ihe  cargo  at  New  Orlewis. 
With  respect,  however,  to  the  first  draft,  this  agreement  was  not  strictly  adhered  to; 
and  the  argument  is,  we  think,  letriiimale.  that  this  faat  was  calculated  m  impress  opon 
the  minds  of  the  drawem  the  bi-lief  that  the  drawees  woald  deviate  from  the  strict 
letter  of  their  authority,  if  it  became  necessary  for  the  honor  of  the  bill." 

|a]  Marihall,  C.  J.,  French  u.  Bank  of  Columbia,  i  Cranch,  Ul ;  Egrt,  C.  J.,  WhI- 
wyn  V  St.  Qaintin,  1  Bos.  &  P.  6S!  ;  Shnw,  C.  J.,  Kinsley  b.  Robinson,  II  Pick.  337  ; 
liidviTdton,  J„  Adams  v.  Darby.  S8  Misso.  162.  A  drawer  without  funds.  whoM 
agn^ment  with  the  draivee  is  not  conclusively  shown  to  have  aulhoriied  htm  to  expect 
an  acceptance,  under  the  stale  of  atTairs  brought  aliout  by  the  mode  in  which  he  dis- 
posed of  his  draft,  is  noi,  it  would  seem,  enlillcd  to  notice  of  non-acoeptante  or  non 
payment.     Whaley  v.  Houston,  12  La.  Ann.  585. 

{b)  Baldwin.  J.,  Dickins  d.  Bcal.  10  Pet.  572.  57T  ;  FnM,  J.,  Tongue  o.  Rnff,  3 
Strob  311 ;  aicAardun.  J.,  Adams  it.  Darby,  28  Misso.  162.  Contra,  Foard  ».  Woraock, 
2  Ale.  368,  where  the  defendant's  counsel  requested  the  court  to  instruct  the.  jury,  that 
if  the  drawees  wen:  in  the  habit  of  accepting  for  tho  drawer,  and  llio  latter  had  good 
reasons  lo  believe  they  would  accept  Ihe  hill,  ho  whs  entitled  lo  nplice  of  dishonor. 
Tbe  request  was  refused,  the  court  telling  the  jury  that  a  want  of  funds  from  the  titnc 
of  drawing  to  maturity  conatiluled  an  excuse  for  want  of  notice.  The  jury  found  a 
rerdiet  fbr  the  plaintilT,  and  the  judgment  was  confirmed.  This  case  is  afBrmed  ta 
Tarrer  e.  Nance,  5  Ala.  71% 
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promised  to  accept ;  (c)  or  where  the  drawee  has  sufridont  seco- 
rities  to  cover  the '  amount  of  whatever  acceptance  he  might 
moke.{d) 

Wliere  the  drawee  has  funds  in  his  hands  at  the  time  the  bill 
was  drawn,  it  will  not  be  Bufficient  to  defeat  the  right  of  the 
drawer  to  due  notice  of  non-acceptance,  to  show  that  the  effects 
were  attached  in  the  hands  of  the  drawee  prior  to  present- 
ment for  acceptance,  because  this  fact  will  not  show  absence  of 
a  right  to  expect  the  honor  of  the  bill.(e) 

The  fact  that  the  drawee  owes  the  drawer  a  sum  of  tnonej  aa 
executor  has  been  held  not  to  give  the  drawer  such  a  right  to 


(c)  See  Orear  v.  McDonald,  9  Gilt,  850.  But  the  tii««  ha  of  an  trecptanM  iritl 
not  ihow  a  right  to  expect  the  honor  of  the  bill,  where  abunce  of  funds  for  the  debt  to 
the  time  of  presentment  for  payment  is  shown,  as  will  appear  I'n/ra,  p.  S44,  and  notes. 
We  should  say,  tiowercr,  qaile  confldenll;,  tlial  a  promise  to  ai^ccpc  will  render  notice 
of  non-acceptance  neceesarj. 

{d)  In  Spooner  v.  Gardiner,  Bian  k  M .  84,  (he  drawer  had  no  eflects  in  the  hands 
of  the  acceptor  from  drawing  till  maturitj,  but  the  acceptor  hsd  received  from  the 
drawer,  prior  to  the  bill,  sererat  acceptances  of  the  latter,  on  which  moncj  had  been 
raised  b;  the  acceptor.  Some  of  the  scceptnnrea  had  bean  remmed  dishonored,  and 
olheis  were  ontstanding,  ten  of  which  lust  were  for  a  gienter  anioant  than  that  of  the 
bill.  The  accoptanFC*  were  accoratnodation  acceptances  for  the  drawer's  benefit.  The 
drawer  was  held  entitled  to  due  notice  of  non-pajment.  See  Csrnpbell  v.  Pettinj-iil,  7 
Oreenl.  1S6,  whem  the  drawee,  a  treasurer  of  a  corporation,  accepted  to  pnj'  when  In 
fhnds  of  the  corporation.  The  acceptor  held  its  negotiable  *ecarities  end  other  evi- 
dences of  debt,  to  the  amonnt  of  the  bill,  but  no  rash.  The  acceptor  owed  the  drawer 
a  small  sum.  An  opinion  was  expressed  that  notice  of  non-paTiaent  waa  necetsarj. 
In  Van  Wart  b.  Smith,  1  Wend.  218,337,  the  drawcea  held  a  guaranty  of  a  third  party 
fur  £  10,000,  to  secure  them  for  their  acceptance.  The  drawee  draw  a  bill  for  a  larger 
amount.  The  drawees  had  never  accepted  any  bill  beyond  that  value,  unless  •ecnred 
by  other  secnrities.  There  was  no  samrily  for  the  bill  in  snii,  and  acceptance  waa 
refniod.  Leches  in  giving  due  notice  of  non-ar'ceptance  were  excused.  In  Walwyn  p. 
St,  Quintin,  2  Esp.  SIS,  the  payee  had  lodged  title-deeds  of  a  house  belonpng  to  him 
with  the  drawee,  for  the  purpose  of  raising  money,  hut  no  money  had  been  raided  nt 
the  time  the  bill  was  payable.  Egre,  C.  J.  lift  it  to  the  jury  to  say  whether  this  constl- 
tnted  effects  in  the  drawee's  hsnds,  and  the  jnry  fbnnd  that  it  did.  It  seems  to  have 
been  lo  considered  by  the  full  coort  in  1  Bos.  k  P.  653.  In  Ex  parte  Heath,  3  Vee. 
k  B.  340,  Lord  Eldfin,  after  regretting  the  docision  in  Bickerdike  h.  Bollman,  and 
the  difflcutties  attendant  upon  it,  said,  with  reference  to  this  ease  :  "  There  cannot  be 
a  sironger  instance  than  that,  in  the  ease  referred  to,  I^ord  Chief  Jnslice  Eyre,  a  very 
good  lawyer,  left  it  to  the  jnry  to  decide,  without  any  solution  of  the  qncttlon,  whether 
title-deeds  are  effects  ;  bat  a  rule  that  securities  cannot  be  effects  in  any  case  would  be 
quite  destructive  of  all  commercial  dealing.  Are  not  abort  bills,  for  instance,  edicts  t 
b  it  of  no  importance  to  the  holder  to  have  notice,  that  he  may  withdraw  them  from 
Ihe  pofsession  of  the  acceptor  !  " 

(a)  Stanton  t.  Blonom,  14  Hiia.  114. 
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draw  ill  hie  owa  name  as  will  entitle  liim  to  notice  of  non-^y- 
ment.(/) 

So  where  the  draft  was  drawn  on  funds  which  were  to  be  re- 
ceived under  a  contract,  but  which,  by  reason  of  the  neglect  of 
the  drawer,  or  his  failure  to  perform  certain  duties  required,  were 
not  due  under  the  contract,  the  drawer  beiug  aware  of  the  terras 
thereof,  no  notice  of  non-acceptance  was  held  necessary ;  be- 
cause the  drawer  had  no  reasonable  ground  to  expect  the  lionor 
of  the  biU.{g')  Where  the  drawer  agreed  with  his  lessor  to  make 
certain  improvements  upon  an  estate  rented  by  him,  and  subse- 
quently hired  the  payee  to  perform  a  part  of  the  work,  and  then 
drew  upon  the  lessor's  executors  in  favor  of  the  payee,  to  wliom 
the  draft  was  given  in  payment  for  the  work,  no  protest  for  non- 
acceptance  was  held  necessary.{/i) 

It  6eems  to  have  been  held  tliat  the  mere  fact  of  acceptance  is 
sufficient  proof  of  a  right  to  draw,  or  a  right  to  expect  that  the 
bill  would  be  honored,  although  the  drawer  may  have  had  uo 
funds.{t)  But  this  cannot  always  be  true,  inasmuch  as  in  many 
cases  the  drawer  has  been  held  liable  without  due  presentment 
for  payment,(_;)  or  notice  of  dishonor ,(A;)  when  the  bill  was  ac- 
cepted. The  fact  of  acceptance  may  be  some  evidence  of  a  right 
to  draw  where  there  are  other  facts  tending  to  sliow  that  right, 

(/)  Tongue  b.  Raff,  3  Strob.  311. 

is]  Wollenweber  r.  Ketterlinos,  17  Penn.  Stale,  aS9,  (u;ini,  p.  536,  noleo. 

(A)  L«g|^r.  Thorpe,  13  Eut,  171,  3  Cnmp.  310.  ITihii  cueiru  aol  deci<led  npon 
the  state  of  the  facts  as  giren  in  ihs  text,  or  npon  the  gntnnd  that  the  drawer  acted 
simply  as  the  drawee's  aj^ent,  we  do  not  thick  it  can  be  supported.  See  a  stalemeDt 
of  it,  mpra,  p.  939,  note  I.  Whei«  A,  being  indebted  to  B,  procured  C,  who  was  in- 
debted to  him,  to  draw  a  bill  in  his  bvor  on  B,  which  was  indorfcd  over  to  B,  in  paj- 
ment  of  the  debt  dita  B  by  A,  it  was  held  that  C  was  not  entitled  to  notii^,  no  Tnnds 
having  been  provided.    Stewart  v.  Desha,  1 1  Ala.  Mi. 

(0  Pong  v.  Kelly,  9  Hayw.  45.  See  Richie  n.  McCoy,  13  Smcdes  &  M  S41,  where 
it  was  held  that  proof  of  the  want  of  effects  do  the  day  of  maturity  did  not  throw  upon 
the  defendant  the  burden  of  proving  that  he  had  reasonable  gronuds  to  believe  that  the 
Inll  would  be  paid  on  presenlment;  but  the  conrt  seems  U>  adopt  the  view,  that  the  fact 
of  acceptnnce  is  sufficient  to  shift  the  pnisuniption.  The  rule,  we  thinic,  ia  this  :  If  the 
drawer  had  reasonable  groands  to  expect  the  payment  of  the  bill,  on  piT»entmeut  Ibr 
payment,  ho  is  entitled  to  notice,  and  perhaps  the  fact  of  want  of  funds  at  tnatarily  i* 
infiicient,  prima  fadt,  to  show  an  abietice  of  teiEonable  grounds. 

{})  Kitislcy  D.  Robinson,  SI  Pick.  327  ;  Mobley  v.  Clark,  SS  Barb.  390. 

(i)  Hoffman  d.  Smith,  1  Cainei,  1ST,  where  it  is  paid  by  Thomfam,  3.,  "The  ac- 
ceptatice  hy  the  drawee  made  no  alteration  in  the  rule"  |  Allen  B.  Kin);,  4  McLean, 
I!g;  Valkn.  Simmons,  4  Mmod,  113;  Bheit  t>.  Poe,  S  How.  457.  In  tfaeae  last  tw« 
funa  the  funds  wera  withdrawn.     Gillespie  v.  Cammati,  3  La.  Ann.  S4& 
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and  may  go  to  support  it ;  (/)  but  the  cases  abovo  cited  aru  au- 
thorities against  the  view  that  the  acceptance  itself  is  stillioieju 
proof  to  establish  the  right  to  draw,  and  to  rebut  the  presumptiou 
of  the  absence  of  such  right,  arising  from  proof  of  absence  of 
effects  from  drawing  to  maturity,  or  a  withdrawal  of  them  before 
presentment  for  payment. 

It  lias  been  held,  that  tlie  fact  that  the  drawer  and  acceptor  had 
no  funds  at  the  place  where  the  bill  was  drawn  payable,  and  no 
reasonable  expectation  of  having  any  there,  was  not  a  sufficient 
excuse  for  want  of  notice  to  the  drawer ;  (m)  because  the  drawer 
might  have  drawn  on  funds  wliich  the  acceptor  Iiad  neglected  to 
place  in  the  bank. 

It  seems  to  have  been  held,  that  the  mere  fact  tliat  the  drawee 
has  some  funds,  however  small  in  amount  or  little  in  value,  will 


{!)  Id  Campbell  d.  PettingiU,  7  Greenl.  1S6,  Wesim,  J.  uid:  "There  in  certajnlj 
gTxinnd  lo  conlend  th&t  ihe  defendanis  had  reasonable  expecutiona  ihat  iheir  oidci 
would  be  accepted  [paid  ?].  of  which  its  actual  acceptance  and  partiiil  pajmcnl  might 
be  regarded  as  evidence."  In  [hia  case  the  qneEilioa  wiu  wliether  notico  of  nun- 
payment  was  ncccxsiry .  So  Mailin.  J,,  in  Orear  n.  McDonald,  9  Gill,  330,  3SS,  unid  ; 
"  This  promise  ma;  be  regarded  »3  cqaivalcnt  to  an  acccplnnce  or  ihu  drflfl.  It  ban 
been  urged,  however,  on  the  authoriiy  of  Hoffiniin  b.  Smith,  1  Cuincs,  IST,  tliatihe 
acceptance  of  the  bill  doei  not  render  notiLv  of  non-pajmcnt  neceisarjr  in  a  case  where 
there  ncre  no  funda.  This  may  be  true,  but  oil  miisC  agroo  that,  on  the  qaestion 
whether  the  drawera  had  a  right  to  expect  that  their  draft  would  bo  honored,  it  is  a 
fkct  of  the  most  commanding  character.  It  rests  on  the  plain  proposition,  that  the 
drawers  conld  not  presume  that  the  drawees  would  violate  or  evade  iheir  express  en- 
gogemenL  And  as  a  drcumstance  ealcnlaied  lo  geneiste  in  the  minds  of  the  drawers 
the  belief  that  their  drafl  would  be  paid,  it  may  be  considered  as  ninclusive,  uiilcsi 
mitigated  or  explained."  In  Hill  n.  Norris,  3  Slew,  &  P.  lU,  124,  Liiitcemb,  J.  said  : 
"  The  fact  of  the  existence  of  a  running  account  between  two  men  engaged  in  bosincss, 
•Dd  the  acceptance  of  a  bill  by  one  of  thcni  for  the  other,  affords  a  twofold  ground  of 
presuming  the  drvwcr  believed  the  bill  would  bo  honored  ;  Ihe  feet  of  their  accounls 
being  unclosed  is  one,  and  the  acceptance  is  the  other.  Indeed,  it  is  difficult  to 
•irive  at  the  condasion  ihat  the  drawer  did  not  feel  himself  authorized  to  draw,  if  the 
bill  has  been  accepted."  An  acceptance  may  be  made  under  the  bvlief,  ur  tbe  pmni- 
iee,  Ihst  the  drawer  will  pnl  tlie  acceptor  in  funds,  which  if  he  foil  to  do,  no  nolico  is 
requisite.  Rhelt  d.  Foe,  S  How.  457,  where  the  funds  were  withdrawn,  aflcr  accept- 
ance, ander  such  an  agreement.  Gillespie  v,  Cammact,  3  Jm.  Ann.  948.  In  Englisli 
r.  Wall,  12  Rob.  td.  133,  vrhere  the  bill  wag  drawn,  waiving  acceptance,  under  such  a 
promise. 

(n)  Harwood  v.  Jarvis,  S  Sneed,  375.  Sed  gmxre.  As  against  the  drawer,  the 
holder  was  bound  to  mnkc  a  demand  nt  the  place  spcciflcd,  and  a  demand  on  the 
acceptor  at  any  other  plaic  would  have  been  unavailing.  So  it  might  appear  thai 
want  of  funds  al  the  only  place  wlicre  demand  could  have  been  made,  and  no  reason- 
•ble  expectation  of  any  there,  would  bo  a  tofticient  excuse 

Vol..  I.— S  K 
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fintitie  the  drawer  to  notice.(n)  The  groiinds  on  which  this  must 
rest  are,  that  the  excuse  of  want  of  funds  is  to  be  construed 
strictlj,  and  not  to  be  extended ;  and  also  the  difficulty  of  exam- 
ining the  state  of  the  accounts  in  each  case  to  ascertain  wliat  and 
on  whicli  side  the  balance  lies ;  or  tlie  fact  that  the  drawer  may 
be  subject  to  injury  by  the  loss  of  some  of  hia  fund8.(o)     But  it 


(n)  Thukra;  c.  Blackett,  3  Camp.  164.  In  this  case,  when  tvo  billi  were  dnim, 
the  drawer  hnd  no  efTecla  in  the  hands  of  the  sccepton,  but  before  the  ptatarii;  of 
either,  the  acceptors  oire-l  him  en  amount  lesi  ihan  one  of  the  bills.  Held,  that  the 
drawer  was  entitled  to  notice  of  non-payment.  Lord  EUeabonvgh,  C  J.  said:  "The 
excuse  of  want  of  cffecM  in  the  acceptors'  bands,  I  think,  is  eqnall;  onaTailing  as  to 
both  bills.  I  cannot  males  any  distinction  between  the  law.  IT  Ibcre  was  an  open 
■ccoont  between  the  parties,  and  the  acceptors  were  indebted  in  anj  snm  to  the  ilrawEr 
before  the  bills  became  dae,  I  cannot  say  that  be  mast  nirceisarily  hare  been  aware 
beforehand  that  either  of  them  wonld  be  dishonored."  See  blaekban  r.  Doren,  1 
Camp.  SOS,  cited  Miftru,  p.  539,  note  p.  In  Hill  r.  Norris,  1  Stew.  &  P.  I  U,  the  jndge 
cheri^  the  jnry  that,  although  there  was  a  amall  balance,  yet  if  tbe  latter  was  too  in- 
considerable to  induce  a  reasonable  expectation  that  the  hill  would  be  paid,  no  notice 
of  non-payment  need  be  given  to  the  drawer.  This  charge  was  held  incortect,  and  the 
judgment  for  the  def^ndnnt  reversed.  It  will  he  seen  that  the  bill  bad  been  acceptnl 
In  Lacoate  n.  Harper,  3  La.  Ann.  38S,  the  bill  was  for  «a.777,  and  the  amount  of 
funds,  S»S3.  Sl'idea.  J.  said:  "We  are  not  aware  of  any  authority  extending  the 
exemption  of  the  necessity  of  notice  to  rase!  whore  the  drowee  had  funds  in  his  hands 
at  the  maturity  of  the  bill.  Even  if  the  funds  be  insufHcient  to  cover  the  bill,  tbe 
drawer  is  entitled  to  nolico  of  dishonor."  Jn  WoUcnweher  r.  Ketteriinus,  17  Penn. 
State,  3S9,  399,  Coaltrr,  J.  said  ;  "  If  the  drawer  has  any  funds  in  the  hands  of  the 
drawee,  no  matter  whether  they  be  snfllcicnt  to  meet  the  draft  or  not.  he  is  emiiled  to 
notice,  becanse  he  may  snfTer  injury  to  some  extent  for  want  of  it."  Richardxm,  J., 
BntclilTe  c.  M'Dowell,  S  Kott  ft  HeC.  SM  ;  Edwards  v.  Moses,  id.  433. 

(o)  In  Thackray  n.  Blaekett,  3  Camp,  IG4,  Lord  Ellmborvagh.  C.  J.  seems  lo  han 
given  this  ai  a  reason,  Jn  Legge  v.  Thorpe,  \i  East,  171,  he  snld  :  "  It  has  often  hap- 
pened to  me,  aitting  at  NUi  Prios,  to  be  obliged  to  take  an  acconnt  beiwecn  the  pani«, 
lo  order  to  see  whether  there  were  any,  snd  what  funds,  or,  more  properly  speaking, 
whether  the  drawer  had  probable  funds  left  in  the  drawee's  hands  to  answer  the  bill ; 
whereas,  tf  iho  conrls  had  adhered  to  the  original  simple  rule,  all  such  inquiries  wonld 
have  been  unnecessary,  and  no  donht  would  have  existed  in  any  case."  It  will  be  seen, 
by  the  remarks  of  Coaher,  J.,  in  Wollenweber  u.  Ketteriinns,  17  Penn,  State,  3S9.  399, 
cited  lapra,  note  n,  that  he  gave  as  a  reason,  that  the  drawer,  without  notice,  wonld  al 
least  be  liable  lo  some  injury.  Id  Bill  v.  Norrii.S  Stew  ft  P,  114,  12i,  Lipieomb,  J. 
laid  :  "  If  indeed  the  court  were  to  assume  the  province,  or  should  direct  the  jury  to 
determine,  how  far  the  assets  in  the  hands  of  the  drawee  must  be  reduced  before  notice 
to  the  drawer  could  be  dispensed  with,  it  would  be  found  exceedingly  difiirnlt,  and  I 
might  with  truth  say  that  it  would  be  impracticable  to  fix  on  any  standard  of  depre- 
ciation. The  instructious  of  the  court  below  were  lo  the  effect,  that,  if  there  was  a  rety 
small  amount  of  funds  in  the  bands  of  the  drawee,  that  it  did  not  entitle  the  drawer  to 
notice  ;  and  (he  court  seems  lo  have  drawn  the  conclusion,  that,  if  the  amount  of  funds 
so  in  the  hands  of  ibe  drawee  was  smaU,  that  the  drawer  could  not  be  injured  hy  warn 
of  notice.    It  eeemt,  however,  to  ua,  that  the  reason  of  the  rule  would  apply,  and  ihM, 
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is  strotigly  urged,  that  where  all  transactlonE  between  the  parties 
have  ceased,  and  there  is  nothing  to  justify  a  draft  but  a  balance 
of  one  penny,  it  would  be  sporting  with  tlie  understanding  to  say 
that  a  creditor  for  tliis  balance  who  should  draw  for  £1,000 
would  be  in  a  situation  substantially  different  from  that  in  which 
lie  would  'be  were  he  the  debtor  in  the  same  sum.^p)    The  true 

although  Ihere  ini);ht  be  but  a  small  amonnl  of  assets,  the  drawer  ought  to  Kave  notice, 
to  enable  him  to  take  steps  to  lecuro  that  amount,  wbalavei  it  might  be.  I  admit,  ibat 
ir  there  were  circumtlanccs  to  satisfy  the  Jurj  that  the  drawer  committed  a  fraad  ia 
drawing  on  the  drawee,  and  that  he  knew  that  his  bill  would  be  dishonored,  thet« 
Tvoald  bo  much  rorm  in  the  argument  thst  he  ought  not  to  be  permitted  to  tske  shelter 
from  the  conieqnences  of  his  frnnd  bj  intrenching  behind  a  very  smitll  amount  of  asseu 
that  might  be  in  the  hands  of  the  dnwee.  But  I  must  again  repeal,  that  I  have  not 
known  a  cose,  whore  there  was  anj  amount  of  funds  In  the  hoods  of  the  drawee,  that 
it  has  been  ruled  that  the  drawer  was  not  entitled  to  notice." 

(p)  ManhaU,  C.  J.,  Hopkirk  o.  Page,  a  Brock.  C.  C.  ao,  34,  where  the  drawee  had  ft 
balance  in  his  hands  in  fuTor  of  the  drawer  to  the  amoant  of  16i.  lie/.,  the  bill  being 
£  2*6.  The  drawer  was  held,  without  an  j  notice  of  non-sere ptance  or  pnjmeot.  The 
learned  jadge  said  :  "  In  attemplinj;  to  show  that  notice  of  the  dishonor  of  this  hill  was 
unnecessary,  because  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  the  holder  ii 
Diet  ialimiM  hj  the  fact,  that  this  letter  shows  a  balance  in  his  Tavor  of  16i.  \ld.,  and 
the  exception  under  which  the  plainr iff  withdraws  himself  from  the  general  rule  is.  that  , 
the  drawer  had  at  the  time  no  effccU  ia  the  hands  of  the  drawee.  If  we  may  depart  from 
the  letter  of  the  exception,  ihcre  is  no  point  at  nbich  to  stop  ;  and  if  notice  may  be  dis- 
pensed with  when  a  small  sum  is  in  the  bands  of  (he  drawer,  it  may  also  be  diipetised 
with  when  a  large  smn  is  in  his  hands,  provided  that  sum  be  one  cent  less  than  the  bill 
Is  drawn  ibr.  I  am  aware  of  this  argument,  but  think  it  more  perplexing  than  con- 
vincing," So  in  the  Matter  of  Brown,  a  Story,  S02,  520,  Star;/,  J.  said  :  "  But  it  it 
■old,  that,  in  eases  of  bills,  dae  presentment  and  due  notice  are  necessary  whenever  the 
drawer  has  any  funds  in  the  hands  of  the  drawee  ;  and  the  same  reasoning  applies  to 
caxes  of  checks.  Now  I  deny  both  the  premises  and  the  conclusion.  In  the  first  place, 
Bi  I  nndcTstand  it,  the  true  doctrine  is  this,  that  if  the  drawer  has  a  right  to  draw,  in 
the  belief  that  he  has  funds,  or  in  the  expectation  that  he  shall  have  funds  at  the  tlma 
of  the  presentment  fbr  acceptance,  by  reason  at  arrangements  with  the  drawee,  or  put- 
ting his  funds  in  (rann'fu,  then  and  in  such  cases  he  is  entitled  to  duo  notice.  Bat  accord- 
ing to  the  doctrine  now  contended  for,  if  the  drawer  knows  that  he  has  but  one  dollar 
in  the  hands  of  the  drawee,  and  he  has  no  expectation  of  any  more  being  added,  and 
hat  no  right  to  bolioTe  that  a  bill  for  more  will  be  honored,  he  may,  nevertheless,  draw  a 
bill  on  the  drawee  for  S  10,000 ;  and  if  it  is  dishonored,  as  be  knows  it  will  be,  he  il 
entitled  to  •triel  notice )  wheretu,  if  be  had  not  one  dollar  In  the  drawee's  hands,  he 
would  not  be  entitled  to  any  notice  at  all.  Now  I  do  not  understand  the  law  to  involve 
any  sucli  strange  anomaly,  not  to  coll  it  an  ahsiirdity.  In  each  case  the  same  reason 
applies  ;  the  draft  is  a  fraud  upon  the  holder  ;  and  in  each  case  a  meditated  fraad  shall 
not  be  sheltered  behind  a  rule  intended  lo  protect  tho  innocent  and  trmlworthy."  In 
Blankenrhip  r.  Sogers,  10  Ind.  333,  an  ofder  was  drawn  for  %  96.  on  which  payment 
of  $3S  was  indorsed,  and  a  protest  made  for  tho  remainder.  No  notice  of  non-pay- 
ment was  held  necessary.     So  in v.  Stanton,  I  Hayw.  871,  where  the  drawee  paid 

OT«r  the  faildr  which  he  bad,  no  notice,  as  to  Ae  residue,  was  held  necessary.  See 
Smith  V.  Tbatcber,  4  B.  &  Aid.  SOO. 
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inquiry  here,  as  in  tlie  other  cases,  must  be  whether  the  drawer 
was  justified  in  drawing  by  a  reasonahle  expectadon  that  the  bill 
would  be  honored. 

There  seems  to  be  some  little  confusion  with  regard  to  the  time 
when  the  reasonable  expectation  may  he  Eupposed  to  exist  in  tJie 
mind  of  the  drawer.  Thus,  it  has  been  said  that  actual  notice 
is  useless,  aud  therefore  unnecessary,  only  when,  at  the  time  of 
drawiriff,  the  drawer  has  no  reason  to  expect  that  his  bill  will  be 
poid.(g)  But  we  think  this  view  is  open  to  much  objection,  and 
should  say  that  the  reasonable  expectation  depends,  not  on  the 
state  of  things  that  exists  at  tlie  time  the  hill  is  drawa,  but  upon 
the  circumstances  which  exist  at  the  time  when  it  should  be 
presented,  (r) 

Thus,  although  the  drawer  may  have  ample  funds  in  the  bauds 
of  the  drawee  at  the  date  of  the  bill,  or  of  the  acceptance,  yet, 
if  he  subsequently  withdraws  all  his  funds,(s)  provided  such 

{f )  MarihaU,  C.  J.,  Fmncb  v.  Bulk  of  Colanibi^  4  Crench,  Ul,  15B.  See  the  n- 
marks  of  Lord  ElloAonugh,  C.  J.,  in  Orr  v.  MaginnU,  T  East,  3S9.  See  Richia  s. 
McCoy,  13  Smedei  A  M.  541. 

(r)  Danig,  J.,  Eichdberger  v.  Flnlej,  T  Harris  &  J.  3S1,  3B6.  In  Drear  o.  McDtm- 
ald,  9  Gill,  350,  357,  Martin,  J.  said  :  "  Tho  right  to  demand  and  nolire  docs  not  de- 
pend upon  the  fact  that  the  drawers  hail,  at  the  matarit;  of  the  draft,  funds  in  the 
hands  of  the  drnweei!,  na  atcertained  by  ulterior  events,  adeqnnle  to  ila  pajnicnt. 
There  is  to  be  found  in  the  adjudications  on  tliis  subject  no  such  stringent  rale.  On 
the  contrary,  we  consider  tho  principle  as  now  calabliahcd  to  be,  thai,  if  the  drawera,  at 
the  time  when  the  bill  shonld  have  beeo  presented,  had  the  ri^hc  to  expect,  rcasoninf 
upon  the  state  of  facta  connected  with  the  Iransuctions  aa  ihev  ihon  existed  between  the 
drawers  and  ihcmselTes.  that  their  bill  would  be  honored,  ihey  were  entitled  to  do- 
mand  and  notice.  The  drawing  of  a  bill  under  Each  circumsloaces  is  not  to  be 
treated  as  a  fraud." 

(i)  Hhett  u.  Foe,  S  How.  4S7,  where  the  drawer  had  funds  at  the  time  of  the  accept- 
ance in  the  acceptor's  hands,  but  sabseijoonlly  withdrew  them,  agrecin):  to  provide 
others  at  maturity,  which  he  failed  to  do.  The  drawer  was  held,  without  noiic*  of  non- 
acceptance.  So  Valk  a,  Simmons,  4  Mason,  113  ;  Spanglcr  v.  MeDaniel,  3  Ind.  tT5, 
which  was  a  suit  on  a  non-negoliable  draft.  Dontij,  ).,  Eichelbergvr  c.  Finlcy,  T  Harm 
&  J.  3SI,  366.  Canlra,  Orr  v.  Maginnis,  7  East,  359,  3  J  P.  .Smith,  32S.  In  this 
case,  the  bill  was  drawn  for  £  172.  Atthc  time  of  drawing  the  drawee  hud  fome  fandt. 
bow  much  did  not  appear.  The  drawer  was  a  master  of  a  vessel,  who  drew  on  acconnt 
of  fiupplios  fumiahcd  hia  ship.  The  bill  was  presented  for  acceptance  on  July  19th, 
and  acceptance  was  refused,  but  no  notice  was  given.  Some  lime  in  May.  the  drawee 
had  settled  with  llie  drawer,  paying  over  to  him  ihe  balance  due,  which  amoonled  10 
£  11 6.  Tbe  bill  was  again  presented  for  payment  on  Oct.  tsd,  nnd  notice  of  the  dis- 
honor duly  gii'cn.  The  drawer  was  diacharged  for  tho  neglect  to  give  noiire  for  non- 
acceptance.  Lord  Elleaboroiyh,  C.  J.  said  :  "  If  Ihe  drawer  have  effects  at  the  time,  h 
would  be  very  dangerous  and  inconvenient,  merely  on  tho  account  of  the  shifting  of  a 
balance,  to  hold  notice  not  to  be   necemaij.    It  wonld  be  introdncing  a  nambw  fi 
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witlidrawal  ie  prior  to  maturity  or  preBentment ;  (()  or,  having 
funds  on  the  way,  if  he  intercepts  them  and  prevents  them  from 
coming  into  the  hands  of  the  drawee  or  acceptor,  —  he  cannot 
be  said  to  have  anj  reason  to  expect  the  hitl  would  be  honored, 
and  therefore  he  is  not  entitled  to  notice.(u) 

So,  perhaps,  although  the  drawer  at  the  time  he  draws  the  bill 
may  have  no  effects,  and  no  reason  to  expect  his  draft  will  be 
honored,  yet,  if  ho  should  place  adequate  funds  in  the  hands  of 
the  drawee  before  presentment,  he  would  be  entitled  to  require 
due  presentment  and  notice  before  he  could  he  held  liable. (f) 

And  where  there  have  been  no  funds,  and  the  drawer  has  no 
right  to  expect  that  the  bill  would  be  honored,  notice  to  him  is 
unnecessary,  although  subsequent  to  the  presentment  the  drawee 
may  have  had  funds.(Mj) 

We  should  say  that  the  mere  fact  that  the  drawer  had  no  ef- 
fects, &om  the  time  the  bill  was  dated  till  maturity,  would  be 

collateral  iunei  in  areey  t»*e  npon  h  bill  of  exchange,  to  examine  hoir  the  accoaat 
nood  between  the  drawer  and  drawee,  from  the  time  the  bill  was  drawn  doirn  t«  the 
time  it  wu  dishonored."  Doraei/.J.,  in  Eicholberger  b.  Finley,  T  Harria  &  J.  381.  38S, 
msationi  thii  caae  ai  "  a  memorable  illiuiration  "  or  the  fact  Ibat  (he  essence  and  mean- 
ing of  the  rnle  laid  down  in  Bickerdike  k.  Boliinan  had  been  lost  sight  of.  He  also 
•aid:  "  If  a  cate  can  be  imagined  in  which  a  wantof  effects,  with  a  knowledge  in  tlie 
drawer  that  his  bill  would  be  dishoooRd,  dispense*  with  notice,  it  might  well  be  sap- 
posed  this  was  that  case.  It  does  not  appear  that  the  drawer,  at  the  time  the  bill  was 
drawn,  berore  or  mbBaquently,  ever  had  credit  with  the  drawees  for  one  ftnhtng  more 
than  to  the  amount  of  the  effects  in  hand.  Having,  then,  withdrawn  the  onlj  fond 
which  could  snstain  the  honor  of  hii  bill,  did  he  not  know,  hj  anlicipalion,  the  bet 
of  its  non-acceptance  ? "  See  also  the  remarks  of  Lord  EtUt^utrough,  C.  J-,  died 
infra,  note  t>. 

(1)  Adams  v,  Darb;,  SS  Hiaso.  1B9. 

(h)  Valk  k  Simmons,  4  Mason,  113. 

(p)  Dontji,  3.,  Eichelbeiger  d.  Finley,  7  Harris  ft  J.  SSI ,  386.  In  Hammond  a. 
Dofrene,  3  Camp.  I4i,  the  bill  was  drawn  For  X  301.  At  the  dme  of  drawing  and 
of  accepting  there  were  no  fnnds,  but  before  malDtit^  the  drawer  sent  the  acceptor 
£400.  The  drawer  was  held  entitled  to  notice  of  non.pajmBnt.  Lord  ElUtJxmagli, 
C.  J.  said  :  "  I  think  the  drawer  has  a  right  to  notice  of  the  dishonor  of  a  bill,  if  he 
has  effects  in  the  hands  of  the  acceptor  at  anj  time  before  it  becomes  dne.  ....  I  am 
■wan  that  the  inquiry  has  generally  been,  as  to  the  state  of  accounts  between  the 
ilrawer  and  drawee  when  the  bill  was  drawn  or  accepted ;  bat  I  conceive  the  whole 
period  must  be  looked  to,  from  the  drawing  of  the  bill  till  it  becomes  due,  and  that  no- 
tiee  is  requisite,  if  the  drawer  has  effects  in  the  hands  of  the  drawee  at  any  time  during 
IbtL  inierral." 

<b)  Catbell  B.  Ooodwin,  I  Harris  k  0. 466,  where  the  drawee  told  the  holder  that  he 
ozpectPd  funds  tfaonly,  and  when  they  arrived  he  would  pay  the  bill.  The  funds  did 
sobseqaentlj  anire,  though  at  what  time  did  not  appear.  No  subsequent  preseutmenl 
was  made,  and  no  notice  glTcn.    Held,  that  the  drawer  was  liable. 
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Buflicient,  prima  facie,  to  excuse  want  of  presentment  for  accept- 
ance, for  pajineut,  or  for  notice  of  eitlier ;  and  there  are  some 
authorities  which  adopt  this  Tiew,(z)  altliough  it  may  be  in  cou- 
flict  with  others. (^)  It  will  then  be  incumbent  for  tlie  drawer  to 
set  up  in  defence  such  circumstances  as  will  entitle  him  to  a  right 
to  have  expected  that  his  draft  would  be  honored. (z)  There  can 
be  no  hardship  in  this,  for  it  would  be  easy  for  the  drawer  to 
show  such  circumstances  if  they  exist,  for  they  must  be  facts  par- 
ticularly within  his  own  cognizance ;  and  it  would  be  very  diffi- 
cult for  the  plaintiff  to  prore  the  negative,  or  that  there  were  no 
such  circumstances. 


(x)  Dnrnim  n.  Hendrick,  4  Texu,  435 ;  Cook  v.  Martin,  B  Smedea  t  H.  379 ;  CW- 
lUr,  C.  J,  Tirver  *.  Naac«,  9  AI*.  7 IS.  In  « lait  on  m  prouatcd  order,  the  pluniifF 
il  Dot  boBnd  to  allege  and  prore  notice  of  Don-pajmeat,  if  ho  allege  and  prore  that. 
■t  the  date  of  tbo  order,  the  drawee  had  do  eflecu  of  the  drawer  in  his  handi,  exnpt 
the  amount  paid  and  credited  on  (he  oHer  on  prueDtmenl.  Ibid.  In  Kcmblc  v.  Hilla, 
1  Man.  &  Q.  7S7,  T6T,  Timial,  C.  J.  said  :  "  Upon  general  demurrer,  il  ii  Bufficient  if 
we  eoB  that  the  plaintiff  hai  ezcnied  himself  npon  the  broad  groand  that  the  defendant 
bad  DO  taseU  in  the  banken'  bands  ;  that  ii  the  ground  apou  which  the  early  cases  were 
deddod,  and  if  the  defendant  wished  to  object  to  the  form  of  the  declaration,  he  should 
have  demurred  Bpeciallj."  8o  MauU,  J.,  Kemble  n.  Mill),  1  Man.  &  0.  771,  r'li^, 
note  t.  In  Fitzgerald  s.  Williams,  S  Bing,  N.  C.  6S,  Tindal,  C.  J.  said  :  ''The  plain- 
tiff having  aTemtd,  ■■  an  excoM  far  not  givin);  notice  of  the  dishonor  of  the  bill, 
ttiat  the  defendant  had  no  fund*  id  the  acceptor's  hands,  asaigned  a  sufficient  es' 
ense,  if  he  had  stopped  short  there ;  for  if  the  defendant  bad  no  funds  in  the  hands  of 
the  acceptor,  he  was  not  damnified ;  if  he  was.  after  the  iasue  he  ban  taken  npon  the 
whole  allegatimi,  the  proof  would  have  come  more  propertv  from  him."  Ko  Parke,  B., 
in  Carter  v.  Flower,  16  M.  k  W.  743,  750,  referring  to  these  cases,  said  :  "  Lord  Chief 
Jntlice  Tindal  intimated,  and  we  think  correcilj,  that  it  would  have  been  snfGcienl  if 
the  plaintiff  had  stopped  with  the  averment  of  want  of  effects  ;  and  the  allegation,  that 
DO  damage  wai  inatained,  seems  to  have  been  treated  bj  the  court  ai  immatetioL 

We  do  not  conceive  that  tlie  court  attributed  any  weight  in  giving  their  jadp 

ment,  in  Kemble  v.  Hills,  to  the  averment  (hat  the  defendant  had  suBtaincd  no  daiaatte. 
Hie  Lord  Chief  Justice  and  Mr.  Justice  Maale  eipi««ly  eaclnded  that  consideniion, 
and  vested  on  the  broad  ground,  that  tlie  averment  of  want  of  assets  was  suffit^ni.  In 
■n  BctiOD  against  the  drawer  of  a  bill,  this  form,  therefore,  must  be  deemed  lulBrient,  at 
least  on  general  demnrror."     See  the  remarks  of  Bai/lfi/.  J.,  cited  infi-a,  p.  SSI,>note  c. 

(jf)  Whether  the  fact  of  absence  of  funds  at  maturity  is  sutBeient  to  show  absence  of 
a  right  to  expect  the  honor  of  the  bill,  would  seem  to  be  donhtcd  or  denied,  in  Richie 
ST.  McCoy,  IS  Smedea  &  H.  941,  where  it  was  held  that  it  was  .not.  in  the  cue  of  an 
accepted  bill.     See  mpra,  p.  944,  note  ■'. 

{*)  Dnrrum  v.  Hendrick,  4  Texai,  4BS  ;  Cook  t.  Martin,  S  Smedes  &  M.  37); 
CSiflter,  &  J.,  Tarter  B.  Nance,  5  Ala.  713.  In  Kemble  k.  Mills,  1  Man.  4  O.  757,771, 
Jfiwls,  J.  said  ;  "  When  it  il  shown  that  the  drawee  had  no  aaaeta  in  the  handi  of  the 
drawer,  that  is  generally  snfBcient.  Where  there  is  anything  to  take  (he  eaae  outof  IW 
general  rule,  that  ihonld  come  ^m  the  other  tide."  See  the  renuAs  of  TMal,  C.  J, 
cited  nam,  note  x. 
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It  would  eeem  to  be  usual,  however,  to  ava-  both  want  of 
cfTccts,  absence  of  a  right  to  draw,  aiid  a  denial  of  injur}'.  The 
latter  has  been  held  unnecessary,  because  tlie  want  of  efibcts 
itself  is  prima  facie  proof  that  there  has  been  no  injury ;  (a)  and 
we  can  see  no  good  reason  why  the  absence  of  effects  is  not  pre- 
Bumptive  proof  of  an  absence  of  a  right  to  draw.  So  also,  where 
a  want  of  funds  and  absence  of  injury  is  alleged,  it  is  not  neces- 
sary to  aver  that  the  defendant  liad  no  reasonable  expectation 
that  his  bill  would  be  honorod.(6) 

It  has  been  intimated,  tliat  if  the  drawer  can  prove  injury,  he 
will  be  entitled  to  a  discharge  from  liability,  at  least  proportiou- 
ahly.(c)  We  are  not  aware  of  any  express  decision  to  tins  effect, 
and  should  say  that  the  only  reason  to  support  it  would  bo  tlie 
principle  that  the  excuse  of  wliich  we  are  treating  is  not  to  be 
extended  ;  or  the  supposition  tliat,  if  the  drawer  has  no  right  to 
draw,  he  cannot  suffer  an  injury  from  which  due  presentment 
and  notice  could  save  or  protect  hiiii.(£/)  The  injury  has  sprung 
from,  and  is  tlie  consequence  of,  his  own  act,  which,  if  it  be  not  ab- 
solutely fraudulent,  must  be  considered  as  at  least  wrongful ;  and 
he  should,  we  think,  suffer  for  that  for  which  he  alone  is  to  blame. 

{a)  Cook  D.  Martin,  S  Smedes  &  M.  379.  Nor  is  jl  noccHar;  to  prove  it,  if  ullej^. 
id.  In  yitz^enlil  d.  Williams,  fl  Bing.  N.  C.  68,  the  plaintitf  averred  that  the  defend- 
ant had  no  funds,  and  bad  Baslaincd  no  injary.  TUe  defendant  pleaded  diat  ho  had 
siutained  damage,  because  the  acceptor  had  proiniaed  to  provide  for  the  hill.  Held,  not 
incnmbent  on  the  plaintiff  to  pnive  that  the  defendant  had  Buataincd  Do  damage.  See 
the  caie  and  remailcs  cited  nipra,  p.  5S0,  bote  x.  But  in  Baxter  p.  Graves,  2  A.  K. 
Marsh.  liS,  it  «eenu  to  have  been  held  that  the  plaintiff  shoald  show  tliac  ihu  defend- 
ant, a  drawer,  intfered  do  injury. 

(£)  Thomas  v.  Feoton,  9  Dow.  &  L  33,  CoUridgt.  J.  said  :  "  The  reasonable  expec- 
tation of  awieti  entitles  to  notice  only  on  the  ground  that  the  drawer,  under  lueh  cir 
cdmslances  as  reiie  that  expectation,  may  be  damnifli-d  by  the  waul  oT  it;  (o  allege, 
theiWore,  that  he  has  sustained  no  damage  romores  the  ground  on  whieh  notice  a 
necessary.  It  may  also  be  argued  that  the  plaintiff  is  not  bound,  in  the  first  instance, 
to  allege  that  which  cannot  be  within  his  knowledge,  and  that  such  a  Ua,  abould  prop- 
erly come  by  way  of  plea." 

(c)  InCory  u.  ScOtt,3B.  &  Aid.  fll9,  Baj/ey,  J.:  "  The  case  of  Biokenlikeu.  Boll- 
nun  is  a  right  decision  ;  but  wherever  the  drawer  can  show  that  the  want  of  notice  may 
prodnce  any  detriment,  the  case  will  he  Tery  different.  Where  ho  has  no  effcccs  in  the 
handt  of  tiie  acceptor,  that  is  prima  fadt  evidenrs  that  he  will  not  be  injured  by  the 
want  of  notice,  but  that  prima  Jaeiie  presumption  may  be  rebutted  ;  and  if  the  drawer 
can  show  actual  prejudice,  it  takes  it  out  of  the  case  of  Biikerdiko  b.  Bollman."  Sea 
the  lemarks  of  Tindai,  C.  J.,  cited  tiipra,  p.  SSO,  note  x.  This  is  the  rearan  jjiven  Sm 
Ibacaaes  dted  •upm,  p  546,  notes  n,  o,  which  hold  thai  proof  of  anv  effects  whatever 
in  the  drawee's  hands  will  entitle  the  drawer  to  aotice. 

(if)  In  (Otoe  of  the  rases  cited  mpra,  p.  SIT,  note  p,  llicre  mi^ht  linve  l>cen  a  slight 
iqjary,  and  no  aolioe  waa  necessary.    See  also  the  case*  on  chis^ks,  I'n/ru,  p.  SS3. 
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The  same  rules  are  applicable  to  the  drawer  of  a  check,  who  is 
liable  without  presentment  or  notice,  if  he  has  no  funds  in  the 
bank  upon  which  the  check  is  drawn. (e)  In  our  chapter  on 
Checks  we  consider  tlie  law  of  presentment  in  regard  to  them ; 
here  we  will  oulj  saj,  that  the  exception  should  be  construed 
more  Uberally  with  regard  to  checks ;  at  least  where  tite  check  is 
drawn  on  a  public  banking  corporation.  These  corporations  do 
not  receive  goods  on  consignment,  therefore  there  can  be  no  rea- 
son to  expect  that  the  check  will  be  honored  on  any  such  grounds 
as  this.  Tliei'e  would  seem  to  be  scarcely  any  reasonable  grounds 
to  expect  payment,  and,  consequently,  any  right  to  draw  a  check, 
unless  the  bank  had  sufficient  funds  to  pay  it.(/)     The  bank  has 

{<)  In  the  fblloirinj;  (mk»  no  pniMntment  irai  held  necesaary,  the  drawer  havinfr  no 
fnTidi.  Ciuhing  t.  Gun,  IS  Mau.  69  i  Franklin  e.  Vuiderpool,  I  Hall.  7B ;  Healj 
0.  Gilman,  I  Bobw.  !3&  ;  Coyle  v.  Smltli.  1  E.  D.  Smilh,  300.  Canlra,  Raddiff,  J., 
Cniger  d.  Armstrong,  3  Jobnii.  Caa.  S.  In  the  following  rases  no  notice  of  nonpaj- 
ment  wa*  helJ  neccasory.  Eichelberger  v.  Finlej,  7  Harris  &.  J.  381  ;  Uoyt  n.  Sceler, 
le  Conn.  3S3  ;  Filch  r.  ItedJinu:,  4  Sandf.  130  ;  Coylo  d.  Smilli,  1  R.  D.  Smith,  400  ; 
Uealy  n.  Gilman,  I  Bosw  ■Hi;  Kemble  a.  MiIIb.  1  Han.  &  G.  7S7.  i  Sroti,  N.  R. 
121,  9  Donrl-  446;  In  the  Matter  of  Brown.  S  Slory,  iOS  j  Raddiff,  J.,  Crager  r. 
AmHtrong,  3  Johns.  Ciis,  5.  Soo  Cssa  «.  Morria,  31  Penn.  SlatP.  100.  So  where  the 
drawer  withdraws  his  funds  before  Che  time  when  the  check  shuaid  have  been  presented. 
Cojle  v.  Smith,  I  B.  U.  Smith,  400,  where  at  the  date  of  the  check  the  dnLirer  had  a 
few  dollars  on  deposit.  Snbsequcntl;  he  had  made  a  deposit,  but  withdrew  it  the  next 
day.  No  presentment  and  notice  were  held  necessarj.  SnlcliSe  n.  HcDowell,  3  Nott 
&  HcC.  ii\.  In  this  case,  however,  it  appeared  that  the  drawer  withdrew  his  deposit, 
that  the  check  might  be  dishonored.  In  Brown  c.  Lusk,  4  Terg,  210,  tlic  drawer  wai 
heh]  entitled  to  notice,  although  he  had  no  funds  in  the  bank,  baring  drawn  for  Ae  M- 
eommodation  of  ibo  payee.    Sed  quart. 

(/)  ^e  "^  Dot  awara  of  any  authority  for  this.  In  Edwards  v.  Moses,  S  Nott  & 
UcC.  433,  all  the  beta  that  appeared  were,  that  at  the  time  wlien  the  check  should  have 
been  preiiented,  the  drawer  had  withdrawn  all  hia  funds.  ArAan&OH,  J.  naid  that  it 
waa  a  mete  case  of  overdrawing,  and  due  presentment  and  notice  wera  held  necessary. 
But  we  donbt  the  authority  of  this  case.  In  Crugrr  r.  Armstrong,  3  Johns.  Cas.  9, 
the  check  was  drawn  for  •  S,500.  On  the  day  of  its  dste  the  bank  paid  out  checks  of 
Che  drawer  to  the  amount  of  13,500,  and  at  the  close  of  banking  hours  a  balance  wa« 
left  of  S  400.  Presentment  was  held  necessary,  Lemii,  C.  J  dissenting.  The  authority 
of  this  case  may  bo  somewhat  doubtful.  Raddiff,  J.  said  that  presentment  was  nccee- 
■ary,  though  notice  might  not  have  boon,  and  founds  his  opinion  on  this,  which  is  clearly 
incorrect.  Kent,  3.  said  :  "  In  the  present  case  there  is  no  such  demand  proved,  nor 
it  there  anything  so  peculiar  in  this  case  as  to  take  it  out  of  the  general  rule.  It  can- 
not be  considered  as  a  check  frsndnlenCly  drawn,  without  efTccts  in  the  hands  of  the 
banker.  The  presumption  is,  that  the  check  would  hare  been  paid  if  diligently  pre- 
seated  ;  at  least,  there  is  not  evidence  sufficient  to  justify  a  resort  to  the  drawer  without 
having  made  the  experiment."  The  answer  to  this  may  perbapn  be,  thai  the  drawer  ia 
bound  to  know  what  bis  balance  in  the  bank  is,  and  as  the  bolder  lit  not  bound  to  pre- 
sent a  check,  in  any  case,  until  the  next  day,  and  as  there  wore  chocks  ontstandiiif,  the 
amoant  of  which,  added  to  that  of  the  chedt  in  salt,  exceeded  lui  b*luiee,lbs  preramii 
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no  right  to  allow  aiiy  party  to  oTerdrav ;  (g-)  conBeqitently  the 
drawer  cannot  expect  it ;  and  where  there  are  funds  sufficient  to 
pay  a  part  only  of  tlie  check,  it  is  difficult  to  see  how  the  drawer 
can  be  conEiderod  as  liaving  a  right  to  expect  that  the  check  will 
be  paid,  inasmuch  as  the  bank  has  a  right  to  have  the  cheek 
delivered  up  to  it  on  payment,  as  a  voucher,  and  the  holder 
would  be  unwilling  to  give  it  up  on  part  payment  only,  because 
it  would  be  surrendering  the  evidence  of  the  drawer's  indebted- 
ness to  him.(A)  It  would  seem,  also,  that  tlie  fact  that  the  bank 
held  in  pledge  security  belon^ng  to  the  drawer  would  not  alter 
the  case,  since  checks  are  supposed  to  be  drawn  on  cash  actually 
on  deposit ;  unless  the  bank  had  promised  on  this  security  to  pay 
the  checks. 
It  has  been  held  that  this  excuse  is  only  applicable  to  the 


lion  of  pajoient  would  have  be«D  slight.  A  8mall  balance  will  not  eotitle  the  dnwer 
to  prcsenlracnt  snd  noliue,  Coyle  d.  Smilh.  I  B,  D.  Smiih,  400.  In  the  MatKr  of 
Brown,  )  Storj,  503,  where  there  were  two  checki  to  the  enioaDl  of  1 1,430.  and  a  bol- 
■Dce  of  •  30  on  the  daj  when  they  were  drawn.  Eichelberger  ti.  Finley,  T  Harris  &  J. 
SSI,  where  there  were  two  checks,  duq  for  S  1,4S0,  and  the  other  tot  S  1,500,  boih  dated 
March  26.  At  the  dale,  the  drawer's  balance  in  the  bank  on  which  thej  were  drawn 
was  t  son,  on  the  next  day  S  400,  and  for  sercral  daja  after  from  ££00  lo  (400.  The 
checks  were  presBnlcd  June  3.  In  May.  the  hank  appropriated  all  the  funda  of  the 
drawer  to  the  puvmcnt  of  a  debt  due  by  him  to  the  uorporation,  in  conaeqnence  of  cer- 
tain stork  traniactiona, 

(j)  In  Eichelbci-ger  v.  Finloy,  7  Harris  &  J.  ,181 ,  387,  Donry,  J  laid,  nfwr  referring 
to  the  cases  on  bills  of  exchanj^e  :  "  Bnt  it  is  conceired  that,  waiving  all  exeoptions  to 
the  sDandness  of  these  decisions,  they  hear  no  application  to  the  case  noir  aiider  con- 
lidcration.  They  wuro  made  on  transactions  between  individual  correapondcnla  who 
may  hare  had  a  mutnal  confidence  and  credit,  and  were  perfectly  competent  to  honor 
each  other's  bills,  drawn  either  with  or  without  effects.  Not  so  as  to  the  olScers  of  the 
pablic  banking  institutions  in  this  State.  With  them  the  castomen  of  the  hank  haira 
no  accommodation  credit,  and  without  a  gross  violation  of  their  tmst,  they  can  honor 
no  check  or  draft  upon  them  beyond  the  amount  of  deposits  standing  to  the  credit  of 
him  bj  whom  such  cheek  or  draft  may  be  drawn." 

(A)  In  the  Matter  of  Brown,  2  Story,  SOS,  519,  Slarg,  J  said  :  "  Now  in  the  cose  of 
a  check,  I  take  it  to  t>e  clear,  that  the  drawer  implicitly  engages  that,  at  the  time  when 
the  check  is  due  and  payable,  he  has,  and  will  have  then,  atid  at  ell  times  therenftcr, 
inffloienl  funds  in  tha  bank  to  pay  the  same,  upon  presentment ;  and  by  tho  draft,  he 
appropriates  those  funds  absolutely  for  the  nne  of  the  holder.  Now  tho  bank  is  not 
bound  to  pay.  nnless  it  is  in  full  fundx  ;  and  it  is  not  obliged  to  pay,  or  to  accept  to  pay, 
if  it  bos  portiol  funds  only,  for  it  is  entitled  to  the  poBscssion  of  the  check  on  payment; 
uid  indeed,  in  the  ordinary  course  of  business,  tho  only  voucher  of  the  bank  for  any 
payment  it  the  production  and  receipt  of  the  che(±,  which  tho  holder  cannot  safely  part 
with,  unless  he  receives  full  payment,  nor  the  bank  exact,  nnless  under  the  like  cir- 
cumstances. The  holder  is  not  bound  to  accept  part  payment,  even  if  the  bonk  !■ 
willing  to  pay  in  pMt,  for  he  has  a  claim  to  the  entirety." 

VOL.  1.  47 
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druwer,  and  does  not  apply  ia  the  case  of  aa  indorser,  because 
the  latter  lias  no  concern  vith  the  accounts  between  drawer 
and  drawee,  and  as  he  has  the  drawer  liable  over  to  him,  he 
mny  be  injured  by  want  of  the  noUce;  and  cousequoDtly,  the 
indorser  is  entitled  iu  all  tliese  cases  to  due  presentment  and 
notice,  (t) 

Though  this  would  be  true  in  geueral,yet  there  may  be  excep- 
tions. Tlius,  where  the  indorser,  at  the  time  he  indorsed,  knew 
tliat  the  drawer  had  no  right  to  draw,  and  the  latter  was  under 
no  obligations  as  regards  tlie  former  to  take  up  the  bill,  it  may 
well  be  doubted  whether  a  demand  or  uotice  would  be  necessary 
to  cliarge  the  indorser. (^')  Certainly,  if  the  drawing  were  a 
fraud,  and  the  indorser  at  the  time  of  iudwsiug  was  aware  of 
that  fact,  he  could  have  no  remedy  over  agunst  the  drawer,  for 
he  must  be  considered  as  a  party  to  the  fraud. 

In  concluding  this  particular  subject  of  excuse,  we  cannot  but 
think  that  much  of  the  obscurity  and  confusion  which  exists  b 
owing  to  the  desire  manifested  by  the  courte  to  lay  down  and 
adhere  to  a  fixed  and  inflexible  rule,  —  that  notice  is  in  all  cases 

{■';  Williea  D.  Jackg,  Feake,  SOS ;  Warder  s.  Tucker,  T  Miss.  449 ;  Hnhawk  Bank 
V.  Brodorick,  ID  Wend.  304,  13  id.  133,  a  clieck  case ;  Scnrboroug))  v.  Harris,  1  Baj, 
ITT ;  FothcringhBiD  d.  Price,  id.  S91  ;  Ba/le,  C.  J.,  Jlalsion  t)  Bullitu,  3  Bibb,  361, 
aS3;  Denniiton  u.  Imbrie,  3  Wasb.  C.  C.  336;  Ratndulalldar  B.  Darieax,  4  id.  61,  vb«i« 
Waihinglon,  J.  Baid:  "No  case  bas  over  teI  gone  bo  for  as  to  diapenge  witb  notice  W 
Indorsers.  And  H  ia  tnott  obvious  chat  the  roaaon  upon  whicb  the  mle  in  Bictctdika 
«.  Bollman  proceeded  ia  ioapplicablo  to  tho  case  of  an  indoraer.  A  man  wbo  drairs  a 
lull  irlicn  he  knowa  that  be  has  no  right  to  do  so,  and  then  parts  with  it  for  a  valuable 
conaideration,  ia,  to  m?  the  least  of  him,  gniltj  of  legal  fraud,  and  couEequentlf  ii  not 
entitled  to  the  benefit  of  notice.  Bealde^,  he  cannot  bo  injured  from  the  want  of  it,  ai 
be  haa  no  person  to  look  to  bnl  tha  dravree,  and  therefore  cannot  luSor  if  he  had  iioth> 
ing  in  his  liandi  on  wbicb  to  draw.  But  what  is  all  iJiis  lo  an  indorser  wlio  haa  com- 
mitted no  fraud,  actual  or  constructive,  and  who,  having  »  claim  to  indemnity  againll 
e*erf  person  ajioQ  the  bill  above  himself,  ought  to  be  placed  in  n  situation  lo  secure 
himself  if  he  ran  J  "     See  Carter  v.  Floiver,  16  M.  &  W  743,  Parle,  B. 

0')  In  Sisson  v.  Tbomlinson,  1  Selw.  N.  P.,  Ilth  ed.,  SH?,  Lord  Elln-baniigli,  C.  3. 
ruled,  tliat  "wliere  the  indorser  bos  not  given  anj  consideration  for  a  bill,  and  knOM 
at  the  lime  that  tlie  drawer  has  not  aaj  effects  in  the  hands  of  the  drawee,  he.  the  in- 
dorser, ii  not  entitled  to  notice  of  the  non-pajmcni."  So  Farmers'  Bank  n.  Vaometer, 
4  Band.  Va.  S&3,  where  the  indoraer  knew,  at  the  time  of  indorsing,  that  the  drawer  bad 
no  light  to  draw,  or  to  expect  payment.  The  point  arose  in  Fenwick  v.  Sears,  1 
Crancb,  SS9,  but  was  not  decided.  In  Comev  c.  Da  Costa,  1  Esp.  3DS,  £u//o-,  J.«aid: 
"  That  it  was  undoubtodlj  necessary  that  an  indorser  of  a  noie  should  have  notice  Ot 
l]w  defkulC  of  the  maker  in  pajrment.  But  that  was  only  the  case  where  there  wen 
effects  of  the  indorser  in  the  maker's  hands,  and  that  be  might  saffer  from  it's  want  of 
inch  notice ;  but  when  there  were  no  effects,  no  notico  was  necessarr." 


jvGooi^lc 


CH.  Xni.]  EXCUSES  FOB   WANT   OP  NOTICE.  665 

uecessary,  to  vhicli  all  circumstances  miist  bend, —  ratlicr  than 
to  allow  an  exception,  once  well*establislied,  to  be  moulded  and 
varied  by  tlie  changing  circumstances  of  each  case.  It  would  be 
better  to  overrule  the  original  case  at  once,  than  to  coiiCue  it 
witliln  artificial  limits,  or  to  so  pare  it  away  by  exception  after 
exception,  that  the  reasons  ou  wliicli  the  rule  itself  rests  are  lost 
siglit  of  and  disappear. 

Questions  closely  connected  with  the  topic  which  we  have  just 
been  considering  have  arisen  hi  the  case  of  accommodation  pa- 
per. A  party  may  request  another  to  draw  upon  him,  although 
there  may  l>e  no  funds  ia  bis  liands,  and  no  expectation  of  hav- 
ing any  ;  and  the  bill  may  be  drawn  at  such  request,  and  then, 
when  it  is  accepted,  the  acceptor  may  be  able  to  negotiate  it,  and 
thereby  raise  money  on  tlie  strength  and  credit  of  the  drawer's 
name.  In  stich  case  tho  drawer  clearly  has  a  right  to  draw,(A:) 
and,  in  accordance  with  tlie  rule  already  laid  down,  is  entitled  to 
demand  tliat  regular  presentment  be  made,  and  tliat  duo  notice 
be  given,  in  case  of  dishonor. (/)  There  is  also  tliis  additional 
fact  to  be  taken  into  consideration,  that  the  acceptor,  in  such 
case,  is  liable  to  tlio  drawer,  and  tlie  latter  may  be  injured  by  tlie 
neglect  to  receive  prompt  notice,  and  so  bo  deprived  of  some  op- 
portunity which  he  might  btherwibe  have  bad  of  iudemuifying 
himself. 

Tiie  same  rule  applies  where  the  drawer  drew  for  the  accom- 
modation of  another  party,  as  an  indurser,{fli}  for  instance,  or  a 
co-draw6r.{rt) 

ik)  ifanhaU,  C.  J.,  French  v.  Bank  of  Colambia,  4  Crunch.  141. 

(JJ  Sleigh  V.  &lcigh,  9  Excb.  S14,  where  the  dr&wur  puid  u  pari  of  Iha  hill,  knowing 
that  he  had  been  diuharged  bj  laches  in  prescntmeat  and  notice  i  and  it  viu  held  that 
ha  could  not  recover  the  amounl  of  the  mcciitor  in  an  BL-tion  for  money  paid  to  liis  u>e. 
See  Ex  parte  Heach,  3  Ves.&B.  S40;  Bankof  LouiBianaD.  Mot^n,  13  La.  Ann,  .1 98  ; 
Shirley  v.  Fellow),  9  Port.  Ala.  300,  iriierc  there  were  no  funils  in  the  hands  of  the 
acceptor,  —  notice  of  non-pnyment  was  held  ncccunry  ;  Shcrrod  v.  Kliodes,  9  Ala.  6S3, 
where  it  waa  held  that  it  uado  no  difTcreDco  that  the  drawer  owed  the  acceptor  a  iddi 
M|&al  10  the  amoont  of  the  bill,  lince  it  did  not  appear  that  the  bill  was  drawn  in  pay- 
ment of  the  debt.    See  also  Merchont's  Bunk  t>.  Earley,  44  Mo.  286. 

(m)  Whitfield  v.  Savage,  3  Bos.  &  P.  STT;  Cory  o.  Scolt,  3  R&  Aid.  eiB;  Norton 
c  Ki'kering,  6  B.  &  C  610,  where  neither  the  ilrawer  nor  indnnter  had  any  efTccU  in 
the  bands  of  the  acceptor;  Cnrry  v.  Herlonfj;,  11  Le.  Ann.  634;  Brown  t>.  Lusk,  4 
Yerg.  310.  Bnt  the  care  might  well  lie  different,  where  acceplance  had  lir«n  refuseil, 
the  drawer  having  no  pretence  of  a  right  to  draw,  and  the  accommodated  party  know- 
ing this  fact. 

(n)  Miter  s.  Trovitigcr,  7  Ohio  State,  SSI,  where  it  was  contended  that  the  unity  of 
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Tbe  indorser  of  a  bill  for  the  accommodation  of  the  drawer,(o) 
or  foi-  another  iiidorser,(  p)  wcfUld,  for  a  BtlU  stronger  reason,  be 
entitled  to  regular  demand  and  notice ;  unless  t}ie  indorsement 
were  proved  to  have  been  made  under  circumstances  clearly 
showing  that  the  drawer  hod  no  right  to  draw,  or  to  expect  tlie 
honor  of  the  bill ;  [q)  and  we  should  also  say,  unless  these  cir- 
cumstances were  known  to  the  indorser. 

A  party  may  hkewise  indorse  a  note  for  the  accommodation  of 
the  maker,  and  tliis  being,  as  wo  have  seeu,  very  analogous  to 
drawing  a  bill  on  the  maker  and  au  acceptance  by  the  latter,  the 
same  rule  applies,  and  tlie  indorser  is  entitled  to  notice. (r)     So 


interest  was  sncb  that,  ic  being  nnnecesrarj  to  give  notice  to  the  accom  uiodiled  pllty, 
rendered  it  unneceuary  to  give  notice  to  tlie  others. 

(o)  Warder  v.  Tucker,  7  Muss.  449.  Sro  Rea  v.  Dorrance,  18  Maine,  137,  when 
an  indorser  wu  dinchuri^tl,  presootmcnC  liaving  been  made  the  da;  niter  malarit;. 

[p]  Brown  o.  Maffcj,  15  Eo^t.  316,  where  ihe  drawer,  acceptor,  and  two  other  indon- 
era  besides  the  defendant,  accommodBtGd  the  laai  indanier.  It  appeared  that  the  dclend- 
ant  was  not  aware,  when  he  indorsed,  of  the  absence  of  effects  in  llie  acceptor's  bands. 

{q)  Fai-men'  Bank  u.  Vanmcter,  4  Rand.  Va.  553  ;  Sissott  o.  Thomlioson,  1  Selw. 
N.  P.,  nth  ed.,  357. 

(r|  French  s.  Bank  of  C,  i  Cranch,  141  ;  Smith  n.  Becket,  13  East,  187  ;  Sandford 
V.  Dillawaj,  10  Mara.  i%  ;  Jackson  i.<.  Richards,  3  Caines,  343  ;  Back  v.  Cotton,  S 
Conn.  136  ;  Holland  u.  Turner,  10  id.  308  ;  Grolon  c.  DHlIheim,  6  Greenl.  476,  wfaero 
(he  indorser  was  diecbarKed  bectiuiie  presentment  waa  made  the  dav  after  tnaturiiy,  and 
no  notice  given  for  mora  than  three  months  ;  Bogy  c.  Keil,  1  Miseo.  743 ;  Dennv  v. 
Palmer,  5  Ired.  fllO.  The  contrary  doctrine  appeals  to  have  heen  held  in  Uc  Bcrdt  o. 
Atkinson,  !  H.  Bl.  336,  where  the  indorser  at  the  lime  uf  indoising  knew  that  tho 
maker  was  insolvent.  The  demand  was  made  the  day  after  maturity,  and  no  nolire 
given  for  Qts  dayi.  The  indorser  was  held.  Lonl  C.  J.  Eyre's  opinion  proceeded 
miunly  on  the  ground  that  the  notice  was  absolntcly  uieless  where  the  indorser  waa 
well  aware  of  the  maker's  insolvency  al  the  time  of  indorsing.  Bulla;  J.  said :  "  Here 
it  is  plain  that  the  indorser  lent  his  name  merely  to  give  credit  to  the  note,  and  was 
not  an  indorser  in  the  common  course  of  business.  It  is  no  answer  to  say  that  he  re- 
ceived no  benefit;  he  never  me&nt  lo  receive  any."  Rmtr  and  ffralk,  JJ.  simply  con- 
corred.  This  case  was  decided  in  A.  D.  1794,  and  in  seventeen  months  after  a  similar 
.  qneslion  arose  in  Nicholson  u.  Gouthit,  3  H.  Bl.  BIO,  the  facts  of  whicli  case  were  M 
follows.  The  maker  was  insolvent,  and  the  defendant  indorsed  for  his  accommodation. 
Just  before  maturity  (he  indorser,  learning  that  the  maker  bad  made  no  provision  for 
the  payment  of  the  note  at  the  banker's  at  whose  place  of  husiness  the  note  was  pay- 
able, desired  the  banker  lo  refer  the  party  preaenting  Ihe  note  to  him,  and  he  would 
p$,j  it,  as  he  then  had  a  fund  to  meet  iL  The  note  was  not  presented  lit!  thrco  days 
after  maturity,  and  if  presentment  had  been  made  at  the  proper  time,  it  would  have 
been  paid ;  but  not  having  been  so  presented,  the  defendant  had  paid  away  the  monry 
which  be  hold  for  that  purpose..  The  indorser  vras  dischai}^.  Lord  C,  J,  Eifrt,  de- 
lirering  the  opinion,  and  Heatll  and  RooKe.JJ.  concurring.  Although  the  circum' 
Stances  of  the  two  cafes  were  not  precisely  similar,  yet  there  was  not  sufficient  diffbr- 
tsice  to  recondle  both.    In  both  the  maker  was  in.solvent,  and  even  if  the  insolvoncr 
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it  would  be  wliere  tiie  indorser  indorses  for  the  accommodatioii 
of  a  prior  party  or  a  third  person.^s) 
The  case  is  different  where  the  drawer,(<)  or  the  iudors- 

wero  not  kcIubIIj  knovn  to  ibe  indoraer  at  the  time  of  indontng,  in  the  Itktter  cbm 
iliii  bet  wu  of  DO  imponunce.  It  is  Bomewhat  remBrkabln,  that  in  tho  latter  cue 
DO  menttoa  whaeever  was  made  uf  the  furmer,  althoogb  there  were  tliree  judges  at 
leait  litting  in  both  the  cases.  But  De  Bcrdt  v.  Atkinaon  must  be  considered  a« 
ov^n-alcii.  In  Leach  v.  Hewitt,  4  Taunt.  731,  Chambre,}.  said:  "Mr.  Baniea,  the 
learned  editor  of  my  brother  Bsj'lej's  work  on  Bills  of  Exchange,  hai  subjoined,  on 
p.  136,  a  vcTj  sensible  note  npon  the  case  of  De  Bcrdt  n.  Allcinson.  He  tajs  :  '  TtM 
court  appear  to  have  proceeded  on  a  misapplication  of  the  rule  which  obtains  as  to 
accommodation  acceptances  ;  in  those  coses  the  drawer,  being  himielf  the  real  debtor, 
acquires  no  right  of  action  against  the  acrapUir  bj  paying  the  bill,  and  infTera  do  injury 
from  want  of  notice  of  non-payment  by  the  acceptor.  But  in  this  oue  the  maker  wa« 
the  real  debtor,  and  the  payee  a  mere  security,  having  a  clear  right  of  action  against 
die  makor,  upon  paying  the  noto ;  and  therefore  entitled  to  noiice,  to  enable  him  to 
assert  that  right"  In  Free  a,  Hawkins,  8  Taunt.  93,  96,  Park,  J.,  interrupting  conn- 
iei,  said  ;  "  Do  Berdt  v.  Atkinson  has  been  shaken  in  every  prinicd  book,  and  in  the 
practice  ottvety  one  at  the  bar."  So  SlauU,  J  ,  in  Sands  v.  Clarke,  8  C,  B.  TH,  T60, 
(ays,  "  that  case  has  been  dissented  from,  if  not  distinctly  orrrrujad  "  ;  Lord  DenmaH, 
C.  J.,  Terry  o.  Farker,  S  A.  &  E.  a02.  507 ;  liiaell,  J.,  Holland  ii.  Tamer,  10  Conn. 
SOB.  See  also  the  remarks  of  Marshall,  C.  J.  on  these  casuf,  in  French  v.  Bank  of 
Colombia,  4  Ciancb,  141,  163.  The  casBof  Dc  Bcrdt  d.  Atkinson  is  inconaifient  with 
tbe  cues  cited  in  the  previous  notes  to  this  chapter. 

(()  Leach  D.  Hewitt,  4  Taunt.  731  ;  Carter  v.  Flower,  16  M.  &  W.  743.  In  thi*  com 
th«  declnration  alleged,  that  neillier  at  the  lime  wlien  the  noie  was  made,  nor  after- 
wards, and  before  it  bciame  due,  nor  when  it  became  due,  and  on  presentment  for  pay- 
ment, had  the  maker  or  the  payee  any  efleits  of  the  dtfirndanl  in  his  hands,  nor  was  there 
any  eon-ideration  or  ralue  for  the  making  of  the  note,  of  tlic  payment  thereof,  or  its 
indorsement  by  the  payee  to  the  defendant,  and  tbal  the  dufeiidaiil  hud  not  sa<itained 
any  damage  by  reason  of  bis  not  baring  had  notice  of  the  non-payment  of  the  note. 
On  special  demurrer  it  was  held,  that  agiun.tl  an  indor^r  The  dcclumlion  was  liad.  for 
not  stating  a  sufficient  excnse  for  want  of  notice ;  for,  iflnsislcnriy  with  the  allegations, 
the  note  might  hare  been  indorsed  by  the  derundani  for  the  accommodalioD  of  oite  of 
tile  prior  parties  to  it,  or  some  third  person,  in  wliich  case  tlio  ili.'fundunt  would  be  en- 
titled (o  notice 

{()  Sharp  t>.  Bailey,  9  B.  £  C.  44,  4  Han.  t  R.  4.  where  it  was  n\m  held  that  the 
&ct  that  the  drawer  drew  tho  bill  payable  at  hit  own  hoEisc  is  evidence  that  the  accept- 
ance was  for  his  accommodation.  Sed  qaart,  Itcid  v,  Moni'^on,  i  Walls  &■  S.  401  ; 
New  Orleans  Bank  v.  Harper,  13  Rob.  La.  231  ;  Lacosle  a  Harper.  3  La.  Ann.  3SS ; 
Gillespie  v.  Cammack,  id.  348.  See  Nicolet  o.  Gloyd,  IS  Iji.  417  ;  Evans  i>.  Norris,  1 
Ala.  Bll-  In  Ex  parte  Heath,  S  Vea  &  B.  340,  Lord  f/iJbn  said  :  "The  conns  were 
obliged  necessarily  to  decide  that,  if  bills  were  accepted  for  the  accommodation  of  the 
drawer,  and  there  was  nothing  but  that  paper  between  them,  notice  wits  not  necei- 
oary,  the  drawer  being,  as  between  him  and  ihc  acceptor,  Hrst  liable  ;  bat  if  bills  were 
drawn  for  the  accommodation  of  the  acceptor,  the  tronsnclion  being  for  his  bencflt,  there 
must  be  notice  without  eflfects.  And  if,  in  the  result  of  various  denlingn,  the  sarplm 
of  accommodrttion  is  on  the  side  of  the  acceptor,  he  is,  witli  regard  to  the  drawer, 
esactly  in  the  situation  of  an  acceptor  having  effects,  and  the  failure  to  give  noiice  may 
be  equally  oetrimental." 

*7" 
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er,(u)  is  the  part;  accommodated  ;  becauee  he  can  have  no  rem- 
edy ftgaiast  the  acceptor  or  maker,  inasmuch  as  his  name  vaa 
put  upon  the  paper  merely  to  give  it  credit  as  regards  third  par- 
ties, and  t^cause  he  is  bound  to  provide  the  maker  or  acceptor 
with  funds. 

But  althotigh  a  party  may  make  a  note  for  the  accommodation 
of  an  iiidorset*,  it  is  said  he  is  not  entitled  to  notice  of  the  die- 
honor  of  the  noie  at  the  place  where  it  is  payable,(w)  notwithstand- 
ing he  may  have  a  remedy  against  the  indorser,  and  his  liability 
to  injury  is  as  great  aa  that  of  an  accommodation  drawer  or  in- 
dorser,  because  notice  is  never  required  to  be  given  to  a  party 
who  is  primarily  liable  as  regards  third  parties.  This  must  be 
tnie  so  far  that  the  maker  is  not  discharged  by  want  of  notice, 
because  no  maker  is.  It  may  be,  however,  that  such  a  maker 
would  be  considered  as  standing  iu  tlie  relation  of  guarantor  to 
a  holder  who  knew  all  tlie  facts,  and  that  he  would  be  entitled  to 
reasonable  notice,  and  would  be  dischai^ed  if  he  could  show 
actual  injury  caused  by  negligence  in  this  respect. 

It  is  obvious  tliat  many  of  the  principles  with  respect  to  excuse 
for  want  of  presentment  must  apply  equfdly  to  failure  to  give  no- 
tice ;  yet  it  may  be  well,  perhaps,  to  state  tliem  in  this  place, 
although  it  must  necessarily  involve  some  repetition  of  what  has 
already  been  said. 

"Where  the  holder  is  dead,  and  no  executor  or  administrator  is 
appointed  before  tlie  maturity  of  tlie  bill  or  note,  as  the  iiidorser 
will  not  be  dischai^ed  by  failure  to  present  at  maturity,(w)  so  the 
same  facts  will  of  course  constitute  a  valid  excuse  for  not  giving 


{a)  Iteid  v.  Morrison,  9  WstB  &  S.  401 ;  Shrinor  c.  Keller,  SS  Penn.  Sl«te,  61 ;  ^irAfr, 
J.,  Cloppcr  r.  Union  B&nk,  T  Hairii  &  J.  93,  102.  In  Tnrrej'  c.  Fosb,  40  Maine,  74, 
DDtice  to  ths  indoreer  was  held  unoeccsaarj,  alihouph  ttl  the  matnrity  of  the  notca  the 
maker  was  indebted  lo  the  indoner.  Tmneif,  J.  snid  :  ''  In  the  cane  before  as,  notwilh- 
itanding  a  balance  iras  in  the  bonds  of  the  maker  o{  the  notca,  by  the  Hgrecment  be- 
tween him  and  the  defendant,  Ihe  paper  wb»  to  be  provided  for  by  other  means  of  the 
defeDdant,  and  at  no  time  vnt  it  expected  that  this  balance  was  to  bo  approprialcd  for 
the  payment,  and  the  aue  Ib  lo  be  treated  oa  ii  wonld  bo  if  nothing  was  in  the  makor'i 
hands  belonging  to  him.  After  the  agreement  between  them,  sach  as  the  CTidcnre 
ihowB  that  it  wiu,  il  wonld  have  been  ao  absurd  cxpeclaiion  on  the  part  of  the  defend 
ant,  that,  because  the  maker  of  [he  notes  was  owing  bim  a  sum  shon  of  two  hnnilnid 
dollan,  he  ihoald  hare  traasmitted  funds  to  the  bank  sufficient  to  meet  the  two  note* 
which  he  had  signed."    The  amount  of  tiie  notea  was  9  887. 

(v)  Haosbrough  e.  Oraj,  3  Qratt.  396. 

(w)  Supra,  p.  444. 
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notice  until  after  actual  presentment,(x}  providod  such  present- 
ment be  made  within  a  reasonable  time  after  the  appointment  of 
the  executor  or  administrator.  The  same  rule  has  been  applied 
where  a  note  had  been  left  with  an  agent  to  collect,  who  died 
four  da^s  before  its  mataritj,  after  a  sickness  of  more  than 
a  month.  The  note  was  locked  up  in  a  desk,  where  it  remained 
nearly  a  month  after  his  death ;  and  the  executrix,  immedi- 
ately upon  its  discoTery,  caused  it  to  be  presented  and  imme- 
Jiate  notice  to  be  given,  which  was  held  sufficient  to  chai^  th9 
iudorser.(^) 

Whore  a  note  is  void  as  against  the  maker,  no  presentment 
would  seem  to  be  necessary,(z)  because  there  is  no  one  upon 
whom  demand  can  be  made.  This  reason  does  not  apply  to 
want  of  notice  to  the  indorser  that  the  note  was  not  paid  when 
due ;  yet  we  do  not  think  that  such  notice  would  always  be  ne- 
cessary. Thus,  where  the  note  is  void,  and  the  indorser  looked 
to  is  the  first,  or  only  indorser,  he  would  be  held  without  no- 
tice ;  (a)  and  for  the  same  reason  the  party  who  indorsed  a  note 
next  after  a  forged  indorsement  might  be  held  to  subsequent  hold- 
ers without  demand  on  the  party  whoso  note  is  forged,  or  notice 
of  his  refusal ;  because,  however  it  might  be  in  fact,  the  law  can- 
not presume  that  one  whose  name  is  forged  to  on  instrument 
would  pay  it. 

It  has  frequently  been  remarked,  that  the  indorsement  of  a 
note  is  like  drawing  a  bill  on  the  maker,  and  an  acceptance  by 
the  latter.  If  the  analogy  is  to  be  carried  out,  the  first  valid  in- 
dorsement of  a  void  note  would  seem  to  be  either  like  an  unac- 
cepted bill  witliout  any  drawee,  or  a  bill  drawn  without  any 
funds,  or  the  expectation  of  having  any.    In  the  latter  case  we 

(x)  Whin  V.  Stoddard,  II  Qr^j, 

is)  Haggiai  a.  King,  Rice,  339. 

(i)  Supra,  p.  444. 

(a)  In  Copp  V,  M'Dagall,  9  Mass.  1,  the  indoner  was  beM  withoat  any  notice,  and 
the  evidence  ihat  the  note  was  void  far  Dsnry  appoars  to  ham  been  n  recognition  bj 
the  dcferidaut,  an  indoiacr,  of  ita  illegality.  In  Chandler  r.  Mason,  9  Vt  103,  the  in- 
dat«er  nns  lield  withont  notice  being  given,  as  appcan  by  a  remark  of  B-itchinKm,  3., 
p.  19S.  The  note  was  void  on  account  of  want  of  consideration.  In  Oray  e.  Bell,  S 
Rich.  Tl,  O'Neall,  J-  thought  that  the  indorser  of  a  note  negotiated  when  OTerdna 
wai  to  bo  regnrdcd  as  a  neir  maker,  or  an  a  drawer  witbont  fands,  and  not  entitled  to 
demand  or  nutice.  No  nodee  is  neceaury  to  be  given  to  an  indoner,  where  the  bill  ii 
not  dnkWQ  on  a  proper  stamp.    Candy  n.  Marriott,  1  B.  ft  Ad.  69<,  where  (lie  hill  bad 
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have  Been  that  no  notice  is  iiecessary ;  and  in  tlie  former,  the  in- 
fltrumeut  is  not  a  bill,  but  may  be  treated  as  a  promissory  note ; 
ID  which  case  no  notice  would  be  necessary,  because  the  drawer 
is  the  party  primarily  liable. 

Iq  one  case  it  was  held  that  a  party  who  indorsed  a  bill  pur- 
porting to  be  drawn  by  an  agent  on  his  principal,  both  of  whom 
were  lictitious  persons,  was  entitled  to  notice ;  (b)  but  it  appeared 
that  the  indorsement  was  made  for  the  accommodation  of  a  tbird 
party,  who  was  therefore  liable  oyer  to  the  indorser.(c)  But, 
even  if  the  itidorser  had  been  aware  of  the  non-existence  of  the 
drawer  and  drawee  when  he  put  his  name  upon  the  note,  he 
would  not  probably  hare  been  considered  entitled  to  notice ;  (li) 
because  he  would  be  a  partaker  in  an  act  well  calculated  to  de- 
ceive any  party  who  might  subsequently  purchase  tlie  instrument, 
and  might  prevent  the  purchaser  from  inquiring  as  to  the  sig- 
nature of  the  drawer ;  because  the  indorser  had  held  out  the 
instrument  as  genuine. 

It  may  also  be  remarked,  that  the  indorser  is  certainly  liable, 
whether  he  knows  that  the  maker  or  drawer  are  actual  persons 
or  not,  since  an  indorsement  is,  as  will  be  seen  hereafter,  a 
warranty  of  the  genuineness  of  the  antecedent  signatures. (e) 
The  only  question  is,  indeed,  whether  his  liability  is  that  of  an 
ordinary  indorser,  or  tliat  of  a  maker  of  a  new  note. 

Another  important  ground  for  the  denial  of  all  right  in  an  in- 
dorser to  require  demand  of  the  maker  and  notice  of  dishonor 
exists  where  the  indorser,  before  maturity,  has  received  an  assign- 
ment of  all  the  maker's  effects,  to  secure  him  for  the  Uability 
incurred  by  him  as  indorser.  And  the  reasons  why  this  fact  de- 
prives the  indorser  of  his  right  to  demand  and  notice  are,  flrst, 
tliat  he  has  thereby  in  ofTect  prevented  the  holder  from  obtaining 
the  amount  of  the  note  from  the  maker,  because  he  has  taken 
into  his  hands  all  the  available  means  which  t)ie  latter  possessed 
of  paying  the  debt ;  consequently,  he  must  be  regarded  as  hold- 
ing out  to  the  party  who  would  ordiaarily  be  required  to  make 
a  due  demand  and  give  regular  notice,  that  he,  the  indorser,  has 

(b)  Leach  a.  Hewitt,  4  Tsant.  731.  The  opinion*  in  Ihii  can  are  ibort,  aiid  imI 
Teiy  utisfactorj. 

(c)  Parla,  B..  Carter  t.  Flower,  16  M.  &  W.  747. 

{d)  Grttn,  J.,  Farmen'  Bank  v.  Vaomeler,  i  Band.  Va.  G53,  Ul. 
(<)  Ltfra,  Chapter  on  ludonemeat 
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become  primarily  respoDsible  for  the  debt.(/)  And,  becoudl;, 
that  having  already  received  from  the  maker  all  that  the  maker 
can  give,  he  canuot  recover  aiiy thiiig  more  from  him  by  way  of 

(/)  In  Comej  v.  Da  CoBtn,  1  Sup,  309,  at  a  m«eliiig  of  tbe  credilon  of  tb«  malicra, 
it  was  proposed  to  assign  bj  deed  all  ihcir  efEects  to  traiteee  for  the  beneSt  of  Che 
creditor!.  Afierwardi  Uie  defendant,  to  avoid  expeoM,  agi«ed  to  berame  indoner  of 
Dolea  at  different  dates,  to  be  given  lo  the  creditors  for  the  amonnc  of  tbcir  reapeclive 
coraposilions  ;  and  Ilie  note*  were  Bi-<;Dn]ing1y  made  pDyable  to  hia  order,  and  indotsed 
bj  him.  He  took  etTcets  of  the  iniolvenu  to  ihe  nmoant  of  the  composition.  The 
Doie  in  suit,  being  ons  nf  those  indoreed  in  this  manner,  was  due  Dec  6th,  but  no  no- 
Uce  was  Kwna  to  the  defendant  nntil  Jan.  l-lth.  The  iiidorser  was  held.  BuUer,  J. 
said  :  "  The  present  wai  not  the  common  case  of  the  matter  uf  a  note  making  default, 
and  no  notico  given ;  ihe  drfendani  made  Jiimwlf  liable  at  all  cvenia,  tlie  crerliiora  in- 
aisled  on  it;  he  therefore  was  solely  liable,  and  bein^;  to.  couid  not  avail  himself  of 
want  of  notice,"  In  Bond  i>.  Farnbam,  b  Ma^iS.  170,  notice  wa«  left  on  tbe  day  of  ma- 
larity  at  a  store  formerly  occupied  by  the  defendant,  but  not  at  that  lime  in  hia  posses. 
sion.  Three  days  afterwards  he  was  notified  The  defendant  having  indorsed  several 
notes  for  the  maker  besides  the  one  in  suit,  the  latter  assigned  to  him,  as  security  for 
the  indoreemenla,  all  his  property,  which  was  not,  however,  snAiciunt  to  secure  the  do 
ftndaot  against  the  noteii,  exilusive  of  the  one  in  sait  The  maker  was  insolvent  al 
maturity.  Partoiu,  C.  J.,  aricr  sMting  that  the  notice  given  whs  insufficient,  said  :  "  We 
are  aatisGed  that  thi-  verdict  for  the  plaintiff  is  right;  because,  under  the  circum- 
stances of  this  case,  the  defendant  had  no  right  lo  invist  on  a  demand  upon  the  maker. 
Jt  appears  that  be  knew  such  a  demand  mu't  be  fruilteKS,  as  bo  hod  secured  all  the 
property  the'maker  had,  anil  as  he  necnred  it  for  tlio  express  purpose  of  meeting  this 
and  his  other  indoreements,  he  must  be  considered  as  having  waived  the  condition  of 
bis  liability,  and  as  having  engaged  with  the  maker,  nn  receiving  all  his  property,  to  take 
up  his  note.  And  the  tiatuie  or  terms  of  the  engagement  cannot  be  varied  hv  an  event* 
dbI  deficiency  in  the  property,  becanse  he  received  all  there  was."  See  this  case  com- 
mented upon  in/in,  p.  568,  nota  o.  lu  Barton  u.  Baker,  I  S.  &  R.  33*,  one  member  of 
a  Srm  which  made  the  note  assigned  all  his  estate  to  the  defendant,  to  indemnify  bim 
for  certain  advances  of  money,  and  for  indorsements  on  account  of  the  firm,  one  of 
which  indorsements  was  in  snit.  This  was  held  to  be  a  waiver  of  laches  in  giving  notice. 
Tllghman,  C.J.  said;  "Now,  by  the  taking  of  this  assignment,  it  is  not  unreasonable  to 
presume  that  the  defendant  took  upon  himself  the  payment  of  the  indorsed  notes,  espe- 
cially as,  when  be  did  receive  notice  ten  days  afier  the  note  fell  due,  although  he  knew 
•nd  remarked  that  il  was  out  of  lime,  he  did  not  deny  his  r^ponsibiliiy.  but  said  that 
hii  ability  to  pay  would  depend  on  the  arrival  of  a  vessel.  I  agree,  therefore,  with  Bond 
V.  Famham,  i  Mass.  170,  where  it  was  held  that,  in  such  case,  the  indorser  dispense* 
with  notice."  See  also  the  remariLS  of  Gibson,  C.  J.,  in  Kramer  v.  Sandford,  4  Watts 
k  8.  328. 

Jn  Bank  of  South  Carolina  b.  Myers,  1  Bailey,  41S,  the  defendant  had  taken  from 
the  maker  a  confession  of  judgment  which  covered  the  whole  estate  of  the  latter.  It 
was  held  competent  for  the  plaintiff  to  show,  by  parol  evidence,  that  the  confession  of 
judgment  wa»  intended  to  secure  the  indorser  against  hia  liability  on  the  indorsemenr, 
that  this  was  a  waiver  of  demand  and  notice,  and  that  the  defendant  was  liable,  not- 
withstanding laches  in  giving  notice,  Colatrt,  J.  snid  :  "  Whether  notice  may  be  dis- 
pensed with  in  a  case  where  the  inilorser  takes  collatarnl  aeeurity,  which  coven  the 
whole  of  the  maker's  eatalc,  wherehy  he  not  only  enables  himself  to  pay  the  debt,  but 
interposes  an  inaurmountable  obstacle  to  the  recovery  of  tlie  holder,  inuit  l>e  detennined 

Vol.  I.— a  I. 
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indemnity,  and  therefore  cannot  be  injured  by  losing  an  opporta- 
nity  to  demand  indemnity. 
Tlie  rule  we  consider  to  be  established  by  the  weight  of  au- 

b;  rrft^rring  to  the  Tcnson  of  the  rale,  and  ha  application  to  such  a  caie.  The  reason 
of  the  rule  is  atnted  hv  all  wriiera  on  the  subjei't  to  be,  that  Iha  parties  to  Iho  note  or 
bill  may,  reBpectivelv,  take  the  ncresiary  mensurea  to  obtain  payment  from  tlie  partiet 
rcspci'tiTely  liable  to  tlirm  ;  and  if  notice  be  not  given,  it  ia  a  preanmplion  of  lair  thai 
llie  draiver  and  indorscrt  aro  prejudii^d  by  ibe  omlsiiion  ;  and  it  is  On  ihii  principle  tint 
nolin)  of  non-acceptance  and  nnn-parment  are  required.  On  thq  cow  made,  it  ia  at 
once  obvious  thai,  if  notice  is  given  to  the  indoraer,  he  is  not  beneOtcd  by  it.  He  has 
alniiidy  secured  himKlf  nafar  as  it  is  praeticnble  for  him  to  do  no.  He  had  obtained  an 
operative  lien  on  all  ihc  maker's  cstntc,  as  well  sa  the  menns  of  taking  bis  body,  if  ho 
gbould  think  that  proper  or  necessary.  If  an  individual,  who  is  not  content  to  rely  on  the 
aecurlCy  which  [he  ralca  of  law  affaril  him,  thinks  proper  to  protect  himicir,  lun^ly  there 
can  be  no  reaaonable  oljeciion  interposed  to  Ilia  doing  ao,  provided  he  does  not  thereby 
inierfi;re  with  the  rights  of  others ;  but  if  in  bis  arrBngemcnlB  be  desliors  the  opcratiou 
of  a  rule  of  law  wliicb  may  be  licneflrial  to  another  whom  he  has  induced  to  enter 
into  the  contract,  it  cannot  be  doubted  that  he  should  respond  in  damagca  to  sach  per 
son.  Now  this  previous  judgment,  covering  the  whole  of  the  maker's  propcrtT.  most 
mBDifcslly  prevents  Iho  plaintiff  in  this  case  from  proceeding  ;  for  the  decisions  of  our 
eourti  always  have  been,  that  the  sheriff  must  pay  over  money  to  the  oldest  jaiigtncnl 
and  execution  creditors.  Ii  woald,  therefore,  have  been  a  rupitory  act,  in  such  a  ™.»e, 
to  have  forced  a  sale  of  iho  maker's  property.  This  inierposiliSn  of  the  indorscr  may, 
I  think,  be  considered  in  the  li::ht  of  a  legal  fraud  ;  for  it  might  in  fact  bo  made  use  of 
Eo  eflTect  n  moral  fraud,  t  mean  not  to  intimate  tlial  KUch  bos  been  the  case  here.  But 
(LUpposa,  in  such  a  ca«e,  thai  the  holder  should  not  discover  the  purpose  for  which  judg- 
ment had  been  giren,  would  be  not  be  defeated  in  his  pmceedings  to  recorer  his  dcbtl 
There  certainly  is  nothing  to  prevent  the  indorser  from  selling  ell  the  property  under  bi« 
jndgmenl,  and  disposing  of  it  aa  he  pleases.  And  luke  the  case  where  all  the  partin 
are  apprixed  of  the  object  and  intention  of  the  maker  in  confesaing  a  judgment  to  secure 
■he  indorsee,  if  it  affords  an  additional  security  to  Ihc  holder,  it  ia  by  diminishing  ihe 
old  Mcnrity;  and  it  ia  like  an  undertaking  on  the  pnrt  of  tbe  indorser,  in  additiim  lo 
his  own  responsibility,  to  pay  the  debt  out  of  the  maker's  funda  which  arc  thus  plarrd 
at  his  disposal,  or  at  loaat  subject  to  bis  canlrol."  Af^er  commenting  upon  ihe  case* 
cited  pi-erioualy  in  this  note,  the  judge  concluded  by  saying :  "  We  are  onraclrei 
unanimously  of  opinion  that  iheae  cases,  ao  fir  oa  authority  is  important,  are  sufficient ; 
and  that  Ibe  reason  of  the  mle  ceasing,  tbe  rule  iuclf  ia  rendered  inapplicable."  Sec 
Barrett  ».  Cbarleslon  Bank,  2  McMullan,  191 ;  Stephenson  e  Primrone,  8  Port.  Ala. 
155 ;  Perry  v.  Green,  4  Harrison,  61 .  In  Vreeland  u.  Hyde,  3  Hall,  4S9,  the  makert  had 
made  an  assignment  of  iheir  property  to  the  defendant  and  another  party  for  tbo  benefit 
of  tlieir  crcditora,  wherein  it  waa  atipniated  that,  if  ihe  defendant  was  liable  on  his  io- 
dorscmcnt  of  the  note  in  auit,  the  money  ahonld  be  refunded  to  him  out  of  the  pro- 
ceeda  of  tho  assignment.  Ab  waa  well  remarkeil  by  HornbtoiBtr,  C.  J.,  in  Pcrryii 
Orecn,  4  Harrison,  Gl,  this  was  a  anSicient  reason  for  a  judgment  in  farorof  ihe  plain- 
tiff,  who  had  neglected  to  make  a  demand  for  an  nnreatonabic  time  ;  although  it  was 
not  adverted  to  by  the  court,  who  decided  the  case  for  the  plainlilf  on  very  questionable 
groands.  Mechanica'  Bank  a.  Griswold,  7  Wend.  IBS,  where  the  asaignmenl  was  of 
•11  Ihe  maker's  property  lo  Ihe  defendant  and  one  other,  in  truat.  to  disposq  of  Ihc  prop- 
wty,  collect  the  dehis,  and,  after  deducting  the  charges  of  the  trust,  to  pay  the  dcbli  In 
•  certain  order,  first  aalisfyiag  all  the  notes  pud  debts  for  whidi  ttie  defeodut  aiHl  a  cw- 
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thoritj,  even  where  the  property  assigned  is  insufficient  to  cover 
the  whole  Ualjility  of  the  iiidorser.{f )  But  there  is  authority  to 
the  effect  that  such  assignment  is  no  waiver  of  due  demand, 
unless  it  is  sufficient  to  entirely  protect  tlie  indorEer,(/i)  and  an 

tain  flnn,  or  either  of  them,  nrcro  liable  as  BUrCliea  Or  indorsera  ;  NdiBa,  C.  J.,  SpGDcer 
0.  HarvBy,  17  Wend.  1S9,  Sue  Brace  e.  Lytic,  13  Barb.  163  ;  JoSiwm,  J.,  Scarord 
B,  Miller,  3  Kern.  55  ;  Benedict  v.  Caffe,  5  Dner,  SSS,  233;  Hotmer,  C.  J.,  Prentiss 
V.  UBnielaoii,  5  Conn.  ITS,  ISO;  Dnvall  v.  Farmera'  Bank,  9  Gitl  &  J.  3!.  In 
Denny  b.  Palmer.  S  Ired.  610,  the  judge  refuacd  to  tharge  the  jar;,  at  the  request  of 
the  plaintiff,  thai  if  the  makers  hud  canvoyed  all  ihcir  propenj  to  a  matce,  as  an  in- 
demnii;  lo  Iho  deftndanl,  this  wag  a  wnivcr  of  nolico.  This  refasal  was  held  correct 
But  it  apiKora  by  the  facta  that  the  conveyance  did  not  comprise  all  the  maker'a  prop- 
erty. In  Coddingion  i.  DaWa,  3  Dcnio,  16,  the  maker  aasigned  all  hi»  property  to 
one  of  the  plaintiinj,  in  Imst,  to  pay  his  dobta  according  to  a  certain  order  of  preference, 
and  among  the  first  in  order  was  the  delendnnr,  for  the  indorsement  sued  on  and  for 
other  di^bU.  The  defendant  also  aigacd  an  order  addressed  to  the  Irastee,  directing  him 
to  pay  to  the  order  of  the  plaintiQg  all  the  money  as  fast  as  collected,  to  tlio  extent  of 
the  iudorscmcnl.  There  was  also  ati  express  waiver.  JeuxU,  3.  thought  the  assign- 
lOeDC  t,  waiver  of  notice.  This  case  was  afllnned  in  the  Court  of  Appeals,  I  Coinsb 
186,  but  the  court  there  proceeded  apon  the  express  waiver. 

(g)  Bond  E.  Faraham,  5  Mass.  170,  lupra,  p.  561,  note/ 

(A)  In  Waikins  v.  Crouch,  S  Leigh,  522,  the  note  in  suit  was  payable  at  a  particular 
place,  and  not  having  l>cen  presented  ibere,  the  indorscr  was  not  liable.  But  he  had  re- 
ceived an  aasignroentoTall  the  maker's  effects ;  and  ihia,  it  was  contended,  amounted  to 
a  waiver  of  hia  right  to  require  a  demand  to  be  made  at  the  speeifled  place,  and  put  him 
in  the  sumo  condition  in  nhich  tho  maker  wo.s.  It  was  contended  by  eonnsel  that  no 
indemnilr  iras  capceially  provided  for  by  the  deed  of  assignment  as  to  the  note  in  suit, 
bat  that  it  was  only  provided  for  in  a  general  provision  for  all  the  debts  of  the  osEignor. 
The  court  aeem,  hoirever,  to  have  considered  it  as  providing  nn  indemnity  Co  the  in- 
doraer  for  a  fourth  pan  of  the  note.  These  facts  were  held  no  waiver  of  the  indoraer^ 
rigiit  to  require  a  demand  at  the  place  specified,  Bnokt,  J.  dissenting.  Cair,  3-  snid  : 
"  The  deed  is  made  an  exhibit  In  the  bill  of  exeepiiona,  and  I  ibink  may  fairlvbe  con- 
sidered a  conveyance  of  all  the  grantor's  property.  It  is  given  for  tho  aecnrity  of 
Kvetnl  enumerated  debts,  and  among  others  of  one  fonrlh  of  the  note  on  which  tliosoit 
iras  brought  What  was  tho  valnc  of  tho  property,  or  what  proportion  it  horo  to  the 
debis  intended  to  be  secured  by  it.  doe*  not  appear ;  that  it  waa  not  sufficient  to  seeare 

the  whale  ivo  are  obliged  lo  eonclnde When  a  note  ie  made  payable  at  a  par. 

ticnlar  place,  proof  of  a  demand  at  the  place  ia  indispensable,  in  a  suit  ngainat  th« 
iodoraer.  Did  the  deed  place  the  indoraer  completely  in  the  ahocs  of  ihe  maker?  I 
ahontd  agree  that  it  did,  if  it  appehred  ibat  the  property  convoyed  was  snfileicnt  for  fnll 
indemnity  against  the  note,  and  was  by  the  deed  appropriated  to  such  indemnity  ;  but 
tivt  snflleiency  of  the  property  makes  no  part  of  the  ease  ;  and  it  appears  by  the  deed  that 
the  trustees  are  not  aothoriicd  to  appropriate  any  part  of  it  to  indemnity  ngninst  mora 
(ban  a  fonrth  of  tho  ooto.  It  was  said,  however,  that  tho  property,  irheiber  adequate 
;~r  not,  was  all  the  maker  hod ;  and  that,  having  thus  become  utterly  insolvent,  there 
eonld  be  no  hopo  of  his  providing  funds  at  the  bnnk  lo  discharge  the  note,  and 
ihei-cfore  no  necessity  of  presenting  it.  But  we  aoc,  from  many  cmcs,  that  tho  most 
perfect  knowledge  of  iho  insolvency,  or  even  bankruptcy,  of  the  maker,  docs  not  dis- 
yunf.  with  a  doe  ore>ientment  and  notice  of  dishonor.    Ha  may  have  fHends  or  credit ; 
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opiniou  lias  boon  intimated,  that  an  insufficient  ass^ment  nuij 

or  tbs  iigadtj  mnd  riplaace  of  the  iiidoner  maj  dbcorer  other  Goarcei  of  indem- 
nitj.  It  is  hia  own  afbir,  and  he  onght  to  be  the  judge.  ....  Bat  i(  «u  uid,  ttui 
here  the  inmlvenc;  is  prodaced  by  the  iadoraer  himself;  that  he  has  appropriated  to 
hia  own  nte  the  fandi  which  might  have  gone  to  discharge  Uie  nota ;  and  that  we 
cannot  suppose  sach  a  coarejance  would  be  made  without  an  agreement  between 
the  parties,  that  the  indorser  should  attend  to  the  note,  take  the  maker'i  plat^ 
and  release  him  from  all  further  care  about  it  I  cannot  pcrceire  the  confictncH  of 
this  reasoning.  Why  shonld  the  indorser  take  the  maker's  place  1  Was  it  not  better 
tliat  he  BJiould  continue  to  hold  his  station  of  collateral  tmrety  !  Better  both  for 
btnisclf  and  the  lOHlier  1  He  noi  bound  condition  ally  fi>r  the  debt,  and  he  might  well 
say  to  (lie  maker:  '  My  friendship  for  you  has  led  me  into  this  engagement ;  it  is  but 
fair  thftt  jon  secure  me,  so  far  as  you  can  ;  your  property  may  not  pay  a  fourth  of  the 
debt,  yet  it  will  be  something  ;  in  the  meanwhile  we  n'ill  conlinae  to  hold  our  retationa 
of  principal  andinrely;  before  the  note  comes  to  maturity  new  prospects  may  open  upon 
you,  new  friendi  may  arise,  new  accessions  of  (ortune  may  fall  in ;  and  the  holder  of 
the  note  will  have  to  proceed  with  doe  diligence  before  he  can  come  upon  mc'  Is  not 
this  Che  more  natural  course  ?  And  docs  it  invade  any  right  of  the  holder,  or  impose 
any  hardship  on  him  1  Mo  ;  he  has  only  to  attend  to  liis  own  inletcsl,  and  punue  the 
beaten  track  of  due  diligence.  I  cannot  think,  then,  that,  by  the  execution  of  the  deed, 
the  indorser  lost  his  character  of  surety,  and  became  a  principal  debtor;  and  I  am 
of  opinion  that,  in  order  (o  charge  him,  it  was  incumbent  on  the  holder  of  the  note 
to  prove,  at  least,  a  preseniment  at  the  place  of  payment,  if  not  due  notice  of  such 
presentment.''  Cabdi,  J.  said :  "  The  indoner,  in  taking  an  assignment  of  properly 
sufficient  to  pay  only  part  of  the  note,  did  not  undertake  to  pay  the  residue.  It  may 
be  confidently  asserted,  that  there  is  not,  in  the  terras  of  ihc  assignmeni,  nny  cipres! 
contract  to  that  eSect;  nor  can  I  sec  a  sinijle  circnmslance  in  ihc  whole  transaction 
from  which  such  a  contract  can  be  implied.  The  ssaignment  of  property  sufficient  only 
for  the  partial  indemnity  of  the  indorser  was  a  matter  between  him  and  the  maker  of  the 
note.  There  was  no  motive  in  either  of  the  parties  to  that  arrungcmenl,  which  could 
induce  a  wish  that  the  indorser  should  waive  the  condition  of  his  liability.  How,  then. 
on  wo  imply  such  waiver  in  favor  of  a  person  who  was  no  party  to  the  arrungemoit  ? 
How  can  we  imply  it  from  the  mere  fact  of  a  partial  indemnity  !  Suppose  the  maker 
of  the  note  hod  hod  no. other  property  bnt  money,  not  equal,  however,  to  the  amoont  of 
the  note,  and  had  put  that  money,  all  he  had,  into  the  hands  of  the  indorser,  to  be  ap- 
plied by  him  to  the  payment  of  the  note,  would  this  have  exempted  the  holder  from  the 
obligation  of  presenting  the  note,  and  giving  notice  of  its  dishonor!  Ccrtninly  not; 
and  I  am  unable  to  see  any  diflerence  between  (he  deposit  of  money  and  the  assigD- 
menl  of  property,  so  far  as  regards  the  point  under  consideration.  Kor  is  there  any 
Tcaemblance  between  an  indorser  of  a  note  partly  indemnified,  and  the  drawer  of  a 
bill  of  exehange,  who  withdraws  his  effects  from  the  hands  of  the  acceptor  before  the 
day  of  payment.  In  the  latter  case,  the  drawer  hoi  no  right  to  cupect  iliat  the  acceptor 
will  pay,  and  therefore  he  is  not  entitled  to  notice.  But  the  indorscr's  right  to  notice 
from  the  holder  depends  on  another  prineiple,  namely,  his  remedy  over  against  the 
maker.  And  this  principle  applies  as  forcibly  to  a  case  where  a  pnrt  only  of  a  note 
remains  unpaid  or  unprovided  for  hy  the  maker,  as  where  the  whole  of  it  remains  so 
unpaid  or  unprovided  for.  Again,  the  assignment  in  tliis  case  was  made  about  a  month 
before  the  note  was  to  fall  due.  It  is  impossible  fur  us  to  say  that  no  accession  was 
made,  in  that  iulsrval,  to  the  maker's  means  of  payment ;  and,  of  course,  we  cannot 
say  that  notice  to  tbe  iudorser  would  have  been  unarailiiig." 
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be  a  Tairor  of  notice,  but  not  of  r^ular  deinaQd.(t)  It  Beams 
to  bave  beea  held  that  the  assignmont,  to  have  the  effect  of  a 
waiver,  must  be  for  the  purpose  of  protecting  the  indorser  from 


(i)  TWJ^cr,  F,  Wilkiiu  D.  Crouch,  5  I<«sh,  5>3,  547,  oho  laia :  "  If  the  qaestioi) 
wu  merely  ■■  to  notice,  I  abonld  tncline  to  think  tbe  taking  a  conveyuice  of  bU  hit 
pmptrty  from  the  maker  onglit  to  diBptnae  with  the  oeceuity  of  notice.  The  object  of 
Dotico  to  the  indoner  ig  to  put  him  on  tbe  alert,  to  announce  to  him  thai  ho  wiU  ba 
linked  to,  and  lo  iram  him  lo  lake  care  of  himaelf.  And  hence  eten  ingolTency 
or  baokraplcj  is  no  excnie  for  want  of  noitce,  aince  it  ii  possible  the  indorser  might 
End  some  means  lo  tave  himself  oat  of  the  wreck  of  hia  debtor's  fortnnc,  ur  lb>on|[h 
the  aaaistance  of  hia  friunda.  But  when  the  lnd(»«er  himaelf,  ronaciouu  of  his  liability, 
is  already  on  the  alert,  and  pn>ce«da  to  take  care  of  himself  with  all  diligence  and 
actiTitj,  and  arlually  1  weeps  thewbole  estate  of  the  maker  for  his  own  indemoiBcalion  i 
when  he  has  done  thia  with  a  knowledge  of  the  maker'i  insolvency,  and  iSttr  conault- 
Ing  with  a  friend  whether  he  had  better  pay  the  note,  or  suffer  it  lo  take  its  coune,  cut 
bona  ihatl  the  holder  give  him  notice  1  la  it  to  stimulate  his  Tigilance,  who  has  proved 
himself  already  so  watuhful  1  la  it  to  warn  him  to  take  care  of  himaelf,  who  lias  been 
already  on  the  alert,  and  has  swe|)t  off  land,  negroes,  atock,  houiehold  and  kitchen 
familure,  bonds,  bills,  notes,  and  open  accounts,  and  all  other  property  of  the  maker  1 
It  were  a  mockery  to  gii'e,  or  to  T«qaire  a  notice  to  be  girra,  to  one  thus  circum- 
■tanced.  If  payment  of  part,  or  a  promise  to  pay  or  to  sec  it  paid,  or  an  acknowledg- 
ment that  it  must  be  paid,  dispenses  with  the  rwcessitf  of  notice,  bow  much  atrongvr  is 
the  QUO  of  one  who  not  only  conliuacs  his  liability,  by  taking  an  indemnity  providing 
'  for  paying  off  and  diacharging  the  note,'  bnt  who  takes  a  conveyance  of  erery  article 
of  property  held  by  the  maker,  and  thus  prevents  the  maker's  complying,  in  whole  or 
In  part,  with  his  engagement  to  the  holder.  Accordingly,  we  find  the  cleans!  authority 
on  this  subject  in  the  courts  of  too  of  onr  sister  Slates,  —  Bond  d.  Fumham,  5  Mass. 
ITO;  Barton  t>.  Baker,  1  S.  &  B.  334,— in  both  oF  which  the  acceptance,  by  the  in- 
doraer  from  the  drawer,  of  a  general  assignmentof  his  estate  and  effects,  was  held  to  dis- 
pense with  the  necessity  of  notice.  That  the  assignment  was  made,  in  this  case,  to  a 
unateo,  I  coniudcr  not  at  all  vaijing  the  case.  Bat  this  is  not  a  question  as  to  notica. 
[n  this  case  the  bill  never  has  been  presented  for  payment,  at  the  places  appointed ; 
and  tbe  question  is,  frhether  this  assignment  of  the  maker's  eflbcts,  for  the  indemnity 
tif  theindoiter,  plac«s  him  sobr  in  the  shoes  of  tbe  maker  as  to  exempt  the  holder,  in 
an  action  against  the  indorser,  from  aTerring  and  proving  a  demand  at  the  time  and 
place  ipedfiad  by  the  bilL  It  seems  to  have  been  admitted  in  the  aiyomeDt,  that, 
unless  tbe  indorser  ha*  placed  himself  in  the  shoes  of  the  maker,  this  averment  and 
proof  caniKit  he  dispensed  with.  This  was  properly  ad mitt»d,  upon  the  ground  already 
stated,  that,  as  the  indoner  bad  engaged  to  pay  what  was  not  his  own  debt,  at  a  cenain 
lime  and  place,  the  demand  is  an  essential  part  of  the  plaintiff's  title,  and  must,  therefore, 
be  averred  and  proved.  The  question,  then,  really  is,  whether  the  indorser  has  placed 
himself  in  tbe  shoes  of  tbe  maker,  by  taking  this  indemnity.  Tbe  answer  must,  I 
think,  he  in  the  negative.  Had  be  received  funds  adeqnate  to  the  discharge  of  the 
note,  he  would  indeed  hare  been  in  tbe  shoes  of  the  maker,  and  no  demand  at  the 
place  would  have  been  essential.  Bat  bow  can  he  be  said  to  be  in  the  place  of  the 
taaker,  if  the  assignment  is  inadequate  to  the  payment  t  If  he  was  in  the  shoes  of  the 
maker  by  reason  of  the  assignment,  he  was  so  at  the  instant  of  that  assigument ;  that 
B  to  say,  he  was  from  that  moment  to  be  considered  the  real  debtor  for  the  wholes 
while  he  received  indemnity  only  for  a  fonith;  and  an  indemnity,  too,  which  might 
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his  liubilit;  OS  indorser ;  (j)  tliough  it  vould  also  seem  that  the 
general  reasou  that  the  iudorser  has  prevented  tlie  holder  from 
obtaiuiug  pajmeut  of  the  maker  might  apply  to  the  case  of  a 
geueral  assigomeut,  or  to  one  for  tlie  express  purpose,  among 


prove  inadequkte  area  to  chu,  MoraoTer,  from  thai  iiuuat  tha  holder  would  bft*a 
been  abiolvcd  from  alL  aeccuity  of  making  &  demand,  or  otherwige  proceeding  agaJnit 
the  maker,  wbaluver  might  be  hia  aubHqnent  acqoijitiona,  bj  descent,  by  mamage,  bj 
llie  fortans  of  trade,  or  othorwiae,  I  caanot  think  rhji  reoionable.  1  cannot  think  snch 
an  inailequate  aasignment  can  abaolve  the  holder  from  hii  obligation  to  demand  pay • 
mem,  nor  is  there  any  authorilj  to  aanction  the  position."  It  toaj,  pcrbaps,  be  doafated 
whether  it  vos  exactlj  correct  to  contend  that  the  iodoner,  in  ihi^  case,  wu  to  be  con- 
aidered  in  the  place  of  the  maker.  The  qaeetion  reallj  wai,  irheiher  anj  demand  at 
all  wa*  DeceKiry.  If  nona  were  rcquiaite,  then  it  woald  be  nnimportanl  ivhcn  or 
iFhere  ibe  attempt  was  made.  But  it  may  alw  happen  that  an  indoraer  would  be 
liable  without  a  demand,  when  the  maker  would  not.  Thua  when  a  note  ii  made 
payable  at  aight,  it  ia  neccaasry  that  it  should  be  presented  to  l)ie  maker  before  he  ia 
liable.  But  auppoie  a  demand  had  been  wiuved,  or  excused,  bj  the  iodoner.  In  thai 
case  ho  would  be  liable  without  an  j  ;  so  that  less  would  be  required  of  tho  holder,  aa 
against  the  indoraer,  than  as  againat  the  maker.  But  in  Denny  c.  Palmer,  5  Ired.  GIO, 
RiiffiB,  C.  J.  seemed  inclined  to  think  ibat  due  notice  was  not  waived  by  the  men 
assignment  of  all  the  maker's  property. 

( j)  Benedict  v.  CafTe,  5  Duer,  336,  333.  In  this  case  the  presentment  iras  held  ID' 
■ufflcicnt,  bectiue  mado  at  an  improper  placo.  The  makers  hsd  made  a  general  asaigii- 
nicnt  of  their  property,  for  the  bcneiit  of  their  creditors,  to  the  indoncr.  The  lerma  of 
the  aislgnment  were  ant  disclosed.  Botwortli,  J.  said :  "  If  the  case  hod  disclosed  the 
eontenu  of  the  asaignment,  it  might  have  appeared  to  be  a  general  assignment  of  all  the 
property  of  the  assignors  to  the  first  indoner,  upon  tnuta,  and  among  othen,  to  first  pay 
all  notes  made  by  the  assignors,  on  which  he  had  been,  or  might  be,  made  liable  aa 
indorser.  If  so,  Mechanics'  Bank  u.  GHswold,  7  Wend.  169,'ir</mi,  p.  569,  note/  ia  an 
anthority,  that  neither  demand  nor  notice  would  have  been  neceajtary  to  char^  bim,  ai 
indoi-scr.  But  the  csae  doea  not  disciose  the  terms  of  the  sBsigniuent."  In  Creamer  v. 
ferry,  17  Pick.  333.  by  the  atatement  of  facu  aa  given  by  the  reporter,  it  appears  that  Iba 
maker  had  assigned  all  hia  property  to  the  indorser  and  one  other  party,  for  the  benefit 
of  hia  creditors ;  and  that  the  defendant  was  a  preferred  creditor  and  fully  secured  for  all 
hia  demands  and  liabilities.  There  were  lachea  in  dcmsnd  and  notice.  The  plaintiff 
was  nonaaited.  Shau,  C,  J.  aaid  :  "  On  the  firat  ground,  we  think  that  the  most  which 
could  be  made  of  the  evidence  is,  that  afkr  this  note  was  made,  hat  aeveial  months 
befbn  it  became  due,  the  promisor  made  an  aaaignment  to  trustees,  upon  liust,  among 
other  things,  lo  secure  the  defendant  for  all  debts  due  to  him  from  the  promisor,  and  to 

indemnify  the  defeodaot  againM  all  hia  lisbilitiea We  think  the  effect  ol  this  as- 

aignmentwaa,  to  secure  and  indemnify  him  agunst  his  legal  liabilities ;  and  as  hia  liability 
■a  indorser  on  thia  note  was  conditional,  and  depended  upon  iho  conlingcncy  of  hi;  having 
aeaaoDable  notice  of  ita  diihonor,  his  claim  upon  the  property  depended  upon  the  like  con- 
tingency." Either  tlte  learned  judge  overlooked  the  fact  that  the  asaignmcnt  was  of  all 
the  maker's  property,  or  else,  we  think,  this  case  mual  be  eonaidered  as  overruling  Bond 
p.  Famham,  5  Mass.  170,  which  case,  however,  is  not  mentioned  or  commented  upon. 
In  the  latter  case,  the  assignment  to  the  defendant  was  "  for  his  security  against  his  in- 
donementa."  This  most  mean  "his  liabililiea  aa  iadoracr";  and  we  do  not  see  hoa 
the  two  caae*  can  be  reconciled  on  this  point. 
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others,  of  covering  the  indorsement;  at  least,  parol  evidence  is  ad- 
missible, we  think,  to  show  that  the  indorsements  were  intended  to 
be  covered. (i)  It  is  incumbent  on  the  party  who  relies  upon  a  gen- 
eral assignment  of  all  the  maker's  effects  (no  particular  indorsement 
being  specified),  as  a  waiver  of  demand  and  notice,  to  prove  satis- 
factorily that  the  whole  estate  was  assigned ;  because  this,  being  an 
excejition  to  the  general  rale,  should  be  strictly  proved. (/)  A  mort- 
gage is  held  not  to  operate  as  a  waiver.(i^ 

It  will  be  seen  that  one  objection  to  this  doctrine  of  waiver  is, 
that  the  maker,  after  having  made  the  assignment,  may,  by  de- 
scent, by  marriage,  by  the  fortune  of  trade  or  otherwise,  have 
come  into  possession  of  some  property,  and  that  the  indorser 
should  be  entitled  to  the  benefit  of  these  facts. (m)  These 
chances  may  be,  however,  among  the  miniitise  which  the  law 
does  not  recognize ;  (n)  but  still,  if  they  could  be  proved  to  exist, 
there  are  strong  reasons,  we  think,  to  consider  them  as  doing 
away  with  the  waiver. 

The  right  of  an  indorser  to  receive  notice,  wbou  be  has  pos- 
sessed himself  of  all  the  property  of  the  maker  or  acceptor, 
must  be  determined  by  diETerent  principles  from  those  which 
apply  to  the  case  of  an  indorser  to  whom  the  maker  or  acceptor 
has  assigned  special  property  by  way  of  security  for  his  indorse- 
ment. 

There  are  many  cases  in  which  this  matter  of  taking  security 
before  maturity,  by  the  indorser,  is  discussed ;  and  tiiere  is  no 
little  confusion  and  uncertainty  in  the  law  on  tliis  point.  Ac- 
cording to  some  authorities,  if  the  indorser,  before  maturity, 
obtain  from  the  maker  effects  sufficient  to  secure  the  wiiole  lia- 
bility incurred  by  him  on  account  of  any  particular  indorse- 
ment, and   the  effects  are  received   for  that  purpose,  hotli  do- 

(1;)  Bunk  of  SoDth  CoroUiia  t.  Mjers,  I  Bniley,  112,  tupra,  p.  561,  note  /. 

(f)  Duvall  u.  Farmers'  Bank,  9  Gill.  &  J.  SI.     See  Dcdd/  v.  rulmer,  5  IretL  Sia 

(tl)  Moses  V.  ICta,  43  N.  U.  557. 

(m)   TiulCer,  P.,  tupra,  p.  565,  note  I.      Carr,  Cabdt,  JJ.,  tupra,  pp.  563,  S64, 

(ii)  TliiB  oFijeclion  does  not  Bcem  to  hnve  b«en  ninch  consiJeret)  hy  the  conrts  in  tlie 
canes  ciloJ  iu/)ra.  Bioofci,  J.,  in  hia  diBBentinji  opinion,  in  Wntkine  v,  Croucli,5  Leigh, 
522,  5S9,  said:  "  II  therf  was  any  neiv  ncceBsioD  of  property,  he  was  as  well  prapared 
to  <aka  care  at  hiiiiaelf  as  if  the  note  Imd  been  duly  preaenteil."  In  Kramer  c  Sunil- 
fortl,  4  Watts  &  S.  328,  Oibaon,  C.  3.  said;  "  The  chance  of  the  maker's  acqairoiient 
of  other  property,  to  nllich  he  might  resort,  if  the  funds  in  his  hands  should  fall  abort, 
is  so  mcoaiiderable  as  to  fall  witlun  the  maxim  dt  mtnlmij." 
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maud  and  notice  are  waived ;  on  the  ground  that  the  indorser 
Iiae,  by  his  own  act,  obtained  all  the  benefit  which  the  law  of 
demand  and  notice  confers,  and  Uiat  therefore  there  is  no  reajson 
for  tlie  requirement  of  these  conditions,  (o)    It  seems  to  be  clear, 


(o)  Id  Bond  b.  Famhani,  5  Muia.  170,  Faraiu,  C.  J.  aud  :  "  We  do  not  mean  to 
be  understood  (hat,  when  an  indorser  rcccivea  secant;  (o  meet  particular  indorae- 
menlB.  il  is  to  be  concluded  thai  he  waive*  a  demand  or  notice  ■■  to  an;  other  indone- 
■nenti.  But  ire  aro  of  opinion  that,  if  he  will  nppi;  to  the  maker,  and,  repreaenliDg 
himself  liable  for  the  payment  of  any  particular  indonements,  receivci  a  neurit;  to 
meet  them,  he  shall  not  afterwards  insist  on  a  fruitless  demand  upon  the  maker,  or  on 
a  Dseless  notice  to  himself,  to  avoid  payment  of  demands  which,  on  receiving  sccarilf, 
he  has  undertaken  to  pay."  This  can  onlv  be  coniiderad  ai  a  t^'ctuia  with  reference  to 
the  point  now  under  consideration,  and  it  does  not  appear  clearl;  what  the  langoago 
c«Blly  means.  In  Mead  c.  Small,  S  Greenl.  ZOT,  the  head  note  is  as  follows;  "Ifibeilf 
dorscrof  a  note  has  protected  himself  from  eventnal  loss  b;  takinf;  rollateral  secant;  of 
the  maker,  it  is  a  waiver  of  his  legal  right  to  require  proof  of  demand  on  the  maker,  and 
notice  lo  himielT."  Afdlen,  C.  J.  said  :  "It  appears  the  maker  was  destitute  of  all  per- 
sona] property  liablo  to  aiuchment ;  that  the  defendant  received  and  held  a  mongago 
of  the  maker's  real  property,  sufficient  to  lecare  the  pa;ment  of  suid  note ;  and  which 
was  made  for  that  express  pDrpoae.  Theie  facts  pi«BCnt  a  stronger  cnse  in  favor  of  tbs 
pluntiff  than  those  in  Bond  v.  Famham,  5  Mass.  170.  There  the  propertj  pledged 
was  not  a  sufficient  indemnily  to  the  indorser.  bat  it  was  all  which  the  maker  had. 

Here  it  is  proved  to  be  sufficient Bot  if  the  indorser  has  protected  liim&elf  from 

crentaai  loss  by  his  own  act  In  taking  sccarit;  from  the  maker,  sach  conduct  most  be 
considered  as  a  waiver  of  the  legal  right  to  reqaire  proof  of  demand  and  notice.  And 
we  are  of  opinion,  accordingly,  thai  the  facts  before  ua  clearly  thaw  such  a  wnircr  in 
the  present  case,"  But  by  the  facta  of  the  cose  it  appcara  that,  when  the  defendant 
tnnsferTcd  the  note  to  the  part;  who  tnmsfcm^  it  to  the  plaintiff,  it  wns  agreed  that 
Ibe  maker  should  not  be  sued,  not  having  an;  personal  property  liable  to  attachment; 
■od  that  if  the  latter  could  not  pay,  the  note  should  be  returned  lo  the  defending 
who  held  the  mortgage.  These  facts  ma;,  as  will  be  shown  hereafter,  have  an 
important  bearing  on  the  coss.  Jn  Marshall  d.  Mitchell,  3S  Maine.  Ill,  Wrlla,  J. 
said :  "  If  the  indorser  has  secnrity  in  his  own  hands  full;  equal  to  his  liability,  be 
eon  aulTer  no  loss  b;  the  want  of  demand  and  notice;  therefore  he  has  been  held 
liable,  in  such  case,  without  proof  of  those  facts.  And  if  the  securit;  is  taken 
before  the  maturity  of  the  note,  it  cannot  be  material  whether  it  nras  before  or  after 
its  negotiation.  In  either  cooe  it  furnishes  an  indemnity,"  This  is  also  a  rfieluai. 
There  is  also  a  diclam  of  Hotmer,  C.  J.,  Prentiss  t.  Daoielnou,  S  Conn.  ITS,  thai, 
"If  an  indorser  receives  secniily  to  meet  a  panieuiar  indorsement,  he  waive*  ft 
demand  and  notice  in  respect  of  that  indorsement,  but  not  as  lo  any  other."  Id 
Darham  r.  Price,  5  Terg,  300,  there  had  been  laches  in  making  demand  and  giving 
notice.  There  was  evidence  that  the  indorser  was  fully  indemnified,  and  also  premised 
to  pay  after  maCnrity,  The  jndge  instmeted  the  jury,  if  the  defendant  had  full  indem- 
nity, or  promised  to  pay  after  mamrity,  with  fntl  knowled^  of  all  the  facts,  io  find 
tor  the  plaintilf,  A  verdict  for  the  plaintilf  was  sustained.  In  Barrett  v.  Charle*- 
Ton  Bank,  2  McMulian,  191,  a  bond  and  mortgage  was  assigned  by  the  maker  It  a 
Aird  party,  in  trust,  to  secure  the  defendant  as  indorser,  if  the  maker  should  fa 'I  to  paj 
the  note.  The  notice  wns  insufKcicnt  because  it  was  deposited  in  the  post^ffice,  the  in- 
doner  and  holder  bolt  living  in  the  same  place.    The  indorser  was  bold     Bram  J. 
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however,  that  no  court  would  hold  such  reception  of  indamnit^ 
to  be  a  widrer,  unless  it  is  sufficient  to  entirely  protect  tlie  in- 
dorser,  aud  on  this  point,  according  to  many  authorities,  lies  the 
distinction   between   securing  all  the   maker's   effects,  and   an 


^aght  that  the  cases  died  tapra  did  not  depend  npon  the  bet  that  the  irhole  of 
tfa«  maker's  eglate  was  assigned,  bat  that  the  groaad  for  these  decisions  was,  that  the 
indoner  vm  secared.  In  Stephenson  o.  Primrose,  8  Port  Ala.  155,  the  point  seonis  to 
be  decided.  Bat  CotUtr,  C.  J.  said  that  there  inight  be  exceptions.  See  also  Holawii 
s.  Whiting,  19  Ala.  703,  bat  in  that  ease  the  assignment,  which  was  of  a  judgment, 
was  made  to  the  dclbndunt's  aMorne;,  and  there  nas  do  evidence  that  the  defendant 
either  assented  to  or  knew  of  it;  and  he  wat  dischaigcd  on  accoant  of  no  dcanand 
heing  made,  or  notice  giren.  In  Watt  v.  Mitchell.  6  How.  Hiss.  HI,  the  demand  wu 
made  a  day  loo  lale,  bat  notice  was  ^vec  on  the  day  of  matnril;.  The  defendant  was 
indemnified  bj  a  mortgage,  and  was  held  on  that  groond.  Eridence  was  ofTered  bj  him 
to  proTD  that  the  mortgage,  when  foreclOKd,  was  insufficient  to  cover  the  liabililv,  but  it 
wsa  held  inadmissible.  It  also  appeared  that  the  defendant  bad,  prior  to  foreclosare, 
nl«ased  a  part  of  the  mortgaged  property.  The  conrt  said  :  "  We  are  of  opinion  that 
this  evidence  was  properly  ruled  om.  The  question  is,  whether  an  indoraer,  who  ol>- 
taini  indemnity  for  his  indorsement  from  his  principal,  does  not  thereby  dispense  with 
notice  of  demand  and  nfuisl  lo  pay.  We  think  he  docs,  and  especially  ander  the  dr- 
cnmstanc-ea  of  this  case,  tiere  the  indorsera  obtained  a  formal  mortgage  of  a  very  iaige 
amount  of  property,  and  had  the  same  recorded,  as  an  indemnity  against  Ihdr  Mveral 
imderlaking^  and  liabilities ;  and  ^at  they  actanlly,  of  tiicir  own  accord,  released  lo 
their  principal  a  large  portion  of  the  mortgaged  catale,  without  any  agency  or  consent 
of  the  holderof  thin  note;  and  if  the  property  remaining  in  their  hnndgprovnl  insnfBcient 
lo  indemnify  them,  it  was  their  own  fault,  and  not  binding  on  the  holder  of  the  paper." 
In  Waikcr  c.  Walker,  3  Eng.  Ark.  S4S,  the  second  indorscr  of  a  bill  had  received 
ample  indemnity  from  the  first  indurser.  The  judge  charged  (he  jnry,  if  they  believed 
that  the  indemnity  was  then  taken,  and  was  at  that  time  iiuflScient,  )o  find  for  ibo  plain- 
tifT,  although  he  had  received  no  notice,  notwithstanding  the  indemnity  afterwards  be- 
came doubtTiil  aa  a  means  of  security.  The  initruclioiia  were  held  correct.  WrfAnm,  J, 
•aid,  after  rcfiirring  to  the  rale  with  respect  to  indemnity :  "  It  is  contended  by  the  plain- 
(jfla  in  error  Ihat  this  rule  extends  only  to  cases  '  where  there  are  but  three  parties,  the 
drawer,  indoraer,  and  payee,  and  the  indoner  takcx  from  the  drawer  an  assignment  for 
the  express  purpose  of  paying  the  bill,  and  thereby  making  a  demand  on  the  drawer 
fruitless,  and  becoming  himself  the  real  debtor.'  We  have  taken  some  pains  to  look 
Into  the  reported  cases  to  see  if  this  position  is  correct.  We  find  that  many  of  tha 
cans  do  not  go  farther,  because  the  facts  involved  in  (hem  did  not  require  a  mom  ei- 
laolive  application  of  the  nile."  After  citing  several  cases,  the  jud^e  continued : 
"  Thcio  cases  fully  establish  the  principle  (hat,  if  the  indoner  take  a  snSrient  security 
from  the  maker  to  indemnify  him  against  his  indorsement,  it  will  dispense  with  proof 
«f  demand  and  notice  of  non-payment.  Bat  it  is  insisted  dial  the  serarity  in  this  case 
vai  from  the  firat  to  the  second  indorser.  The  same  relation  exists  between  them  as 
Mtween  the  drawer  and  the  first  indorscr.  and  the  reason  of  the  rnle  applies  as  readily 
to  one  casa  as  tha  other.  And  in  this  view  we  are  sustained  by  Jndge  Slorii.  who, 
iftar  ttarUg  the  genera]  rule  as  between  the  drawer  and  the  indoraer,  continues  :  '  It  fol- 
V>WB  ajbrtiori  that,  if,  by  prior  arrangements  between  any  of  the  parties,  the  neeetsily  of 
notice  has  been  expressly  or  impliedly  dispensed  with,  as  between  tAese  parties,  no  notice 
need  be  given.'    One  of  the  defendants  helow  received  noiea  ai  ah  indemnity  to  him 
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B8si{;ouieut  Bufficlent  to  cover  a  particular  iudorsemeut ;  the 
former  circumetauce  reiidoring  it  immaterial  wliether  sufficicQt 
security  is  takeu,  while  the  adequacy  of  the  security  is  essential, 
to  make  the  latter  a  valid  waiver.(p) 


•fpunnbialndoncment.  The  kiDountwuviipljaafBcioiiI  to  cotw  his  liability  j  and  it 
VMM  proven  that  Iho  makers  of  thou  notos,  nt  tho  time  of  niaturit/  of  the  bill,  wen  good 
lor  tha  amoDDt  We  are  consequcnil/  oF  opinion  that  Iho  (acta  proven  dispeuie  with 
the  necessity  of  proof  of  dtmand  and  notice  aa  to  that  defendant,  and  that  the  initrac' 
tioiia  of  the  court  below  on  that  point  were  correct."  The  langtugo  ami  in  thit  caM 
is  aomewhat  obseore,  on  account  of  confounding  the  words  "  maker  "  and  "  drawer." 
In  Kyle  r.  Qrecn.  II  Ohio,  495,  the  defendant  received  the  note  of  a  tliiid  perton, 
•s  a  part  of  the  coniidoration  for  a  tract  of  land  which  tlie  former  agreed  to  convey  od 
payment  of  tho  note.  The  defendant  had  signed  a  title-bond,  bni  retained  the  tiliB  in 
his  own  hands.  The  vcndoe  was  the  first  indorser.  Ue  had  inOoncd  it  to  ttio  ploin- 
tilf,  who  oGTered  no  evidence  of  demand  and  iioiice,  on  tho  trial.  I'he  defendant  made 
a.  demand  on  the  maker  twenty  days  after  maturity.  The  judge  chorged  the  jury  that 
the  indemnity  absolved  the  plaintiff  f mm  the  oblij^ation  of  making  demand  and  giving 
notice.  Held  correct.  Btad,  J,  taid  ;  "  But  the  defendant  insiHti  that  the  bond  is  no 
indemnity,  because  the  Srst  indorscr  is  diacliargcd  from  the  payment  of  the  note,  at  he 
was  not  notified  of  demand  and  non-payment  of  the  maker,  and  therefbra  (hat  ba 
cannot  collect  il  from  the  Hrst  indoner ;  and  that  a  court  of  equity  would  compel  him 
to  execute  a  deed  to  the  Ursi  indorser,  upon  (he  ground  that  the  plaintiff  and  himself 
had  so  conducted  ihemsclvee  respecting  the  note  as  (o  make  it  (heir  own,  and  a  pay- 
ment to  that  extent  by  the  first  indorscr.  If  this  be  the  fact,  it  ia  the  fanit  of  the  defend- 
ant. It  M'oa  the  duty  of  the  defendant  to  tec  thai  the  liability  of  the  Grit  indoner  wu 
fixed  by  notice  of  demand  and  noo-paymeat,  if  it  were  neccasary.  If  it  were  not  doue, 
thedefeDdanlcannoCcompiainoftlieplaintiO'-  If  the  defeudantluu  so  c^ductcd  respect- 
ing the  note  as  to  lose  the  amount,  the  fault  and  the  lose  are  his.  Whether  he  hu  or 
Dot,  we  do  not  decide  in  this  case.  But  if  he  bag  not,  the  land  is  an  indemnity,  and  tlia 
ooort  did  not  err  in  their  charge  to  the  Jury."  By  the  case  of  Hall  o.  Orecn,  14  Ohio, 
497,  it  will  be  seen  that  the  dcfendaOE  waa  obliged  lo  convey  the  land  (othe  first  indorser. 
In  Devoting  v.  Ferris,  IS  Ohio,  170,  Ibe  defendant  liad  Eold  ccnain  lands  (o  tlte  maker, 
and  took  hii  note  in  part  payment  tbcrcfur,  but  atill  rclalniid  tho  title  as  security  aotil 
the  note  should  be  paid.  He  Bubsequently  indorsed  Che  note  to  the  pleiniilf,  and  on 
bting  called  upon  for  payment,  admitted  that  he  iraa  secured.  The  dcfcndimt  was 
held  without  proof  of  demand  and  notice,  Hilchixxk,  C.  J.  taking  it  for  gmnled  that 
demand  was  not  made  at  the  right  time.  Ecdatan.i.,  Lewis  e.  Kramer,  3  Md.  IBS,  391. 
(ji)  Miiioe  Bank  v.  Smith,  IS  Maine,  99,  where  the  defimdant  had  taken  a  mortgage, 
bat  it  appeared  tliat  he  had  derived  no  benefit  from  il;  Marshall  v.  Mitchell,  34  id. 
317,  where  the  defendant  had  token  a  mongage,  but  the  plaintiff  failed,  bccanse  be 
did  not  prove  it  to  be  sufficient  indemnity^  Brunson  v.  Napier,  1  Yerg.  199,  B«e 
Lewis  D.  Kramer,  3  Md.  Mi,  391.  See  Spencer  n.  Harvey,  17  Wend.  4B9,  when 
iUtoa,  C.  J.  said  :  "  Notice  was  luppoacd  to  have  been  dispensed  with,  on  the  gronnd 
that  the  indorser  had  taken  indemnity  of  (he  moken,  by  means  of  a  Judgment,  upon 
which  execution  has  been  issued;  but  it  is  extremely  nncertain  if  anything  will  be 
realised  out  of  the  property.  The  security  is  already  in  litigation  in  chancery.  The 
mere  precaulion,  by  an  indorser,  of  taking  security  from  his  principal,  has  never  been 
adjadgcd  tu  operate  as  a  dispensation  of  a  reeulor  demand  and  notice.  Il  i«  no  donbt 
ft  common  occurrence,  yet  soch  effect  has  never  been  impnted  to  it.    Then  must  b* 
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This  doctriue,  however,  although  Eupported  by  the  opinions  af 
such  distinguished  jurists  as  Mr.  Justice  Stoty{q)  aud  Gliaiiceilor 
Keut,(r)  we  tliink  is  erroneous,  and  not  supported  by  tlie  weight 
of  authority,  or  by  the  best  considered  cases.  Where  a.  party 
takes  security,  althougli  it  may  be  ample,  the  fair  aud  proper 
coostructiou  is,  in  our  opinion,  tliat  lie  takes  it  to  secure  his 
liability  as  indorser.  Now  his  liability  as  iudorser  depends  upon 
the  fact  of  due  demand  and  uo,tic6 ;  aud  hence  tlie  agi-ecmeut 
by  the  iudorser's  receiving  tlie  security  may  be  regarded  as  to 
the  effect  that,  if  he  is  properly  cliarged,  he  will  employ  tlie 
security  to  pay  off  the  uote ;  and  if  he  is  not  properly  charged, 
that  he  will  return  it  to  tlie  maker,  or  to  the  party  from  whom 
he  received  it.(i) 

■omething  more,  snch  as  taking  into  bis  poascsEion  the  fundu  or  properlj  oF  the  princi- 
pal, «uffii*icnl  for  the  purpose  of  niecling  the  payment  of  the  note  ;  or  he  must  have  an 
■uignmenl  of  all  the  property,  real  and  personal,  of  the  mukcn  for  that  purpose.  The 
notice  is  tlispensed  wiih  when  funds  are  rcuFivc^d,  upon  the  ground  that  the  ohject  for 
which  it  ii  required  to.  be  given,  namely,  lo  enable  Ihe  indorser  lo  obtain  indemnity 
from  his  principal,  liaa  already  been  altained.  Partial  or  doublful  eecnrity  falls  short 
of  this,  and  leaves  the  reiiaon  of  the  rulu  requiring  noti™  in  full  force."  See  Bruco  e. 
Ljtie,  13  Barb.  1 63  ;  May  e.  Boisseau,  8  Lelgli,  164  ;  Warder  v.  Tucker,  T  Masi.  449 ; 
Barrows  u.  Uiiancgan,  I  Mi-Lean.  309. 

{q]  Story  on  Prom.  Notes,  i  3ST  ;  Story  on  Bills,  f  374. 

(r)  SKenl,  Com.  113. 

(»)  This  seems  to  have  been  the  principle  upon  which  Creamer  p.  Perry,  17  Pick.  332, 
where  the  assignment  was  made  to  trustees  was  decided.  The  plaintiff  was  nonsuited, 
on  accoant  of  laches  in  demand  and  notice,  allliougb  the  defendant  had  taken  nn  sssign- 
tnent  Sco  ihe  facts  and  remarks  of  Sham,  C.  J,,  cited  tayra,  p.  S66,  note  j'.  In  Wood- 
man  a,  Eastman,  10  'S,  H.  359,  the  defcnrlanl  liad  taken  a  mongogc  from  the  maker 
to  secaro  the  note  in  suit  snd  another.  Held  no  waiver  of  demand  and  notice.  Parker, 
C.  J.  said ;  "  An  indorser  of  a  note  who  holds  a  murti;age  for  lis  aecuriiy.  unless  there 
il,  at  iHd  lima  of  the  indorsement  or  afterwards,  some  other  evidence  of  wnivcr,  seems 
to  have  tiie  same  right  to  bo  exonerated  by  the  neglect  of  the  holder  as  any  other  In- 
dorser. In  such  cose,  if  there  was  but  one  note  secured  by  the  mortgage,  the  iudorsee 
would  either  be  entitled  to  the  benefit  of  the  mortgage,  upon  the  ground  that  it  passed 
■a  an  incident;  or  the  mortgage  nonld  be  destroyed  by  tlie  transfer  of  the  note,  and 
the  holder  would  have  a  right  to  attach  the  land.  If  there  were  other  lands  secured  by 
the  mortgage,  and  rcloioed  by  Ihe  mortgagee,  it  might  be  difTcrcnt;  bat  that  could  not 
change  tlie  nature  of  the  case.  If  by  the  indorsement  the  note  was  so  separated  from 
Ihe  mortgage  that  the  latter  was  no  longer  a  security,  the  iiidorscB  might  uitnch  the 
Oqaity  of  redemption.  In  either  cose,  there  would  be  nothing  to  show  that  it  >vas 
within  the  contemplation  of  the  parties  chat  the  right  lo  require  demand  and  notice 
should  be  waived,  and  of  course  nothing  to  show  even  an  implied  agreement  to  that 
effect."  It  will  bo  observed,  however,  that  there  was  evidence  in  this  case  that  the 
mortgage  had  hccn  transferred  to  the  plaintilF,  and  that  the  duft^ndant  after\vnrds  got 
possession  of  it  improperly.  In  Holland  i;.  Turner,  10  Conn.  309,  the  indor^i  held 
the  goods,  for  which  the  note  was  given,  as  security.    He  woa  discharged  on  accoant 
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It  is  also  very  difficult  to  see  why  tlie  mere  &Gt  of  taking  in- 

nf  tuth«s  in  giving  noClcc.  Birtrtl,  J.,  said:  "We  liave  shown  what  nae  the  nBtnre  uid 
character  of  the  defenHnnt'a  uniterlakins;;  that  it  was  a  conditional  lotl  not  ao  abaolnto 
engagemenL  We  have  seen  upon  uhnt  Condi  dona  he  might  be  held  answerable;  and  that, 
in  the  event  of  hia  bcin^  coiiipellei]  to  pay  tlie  note,  he  would  have  a  right  of  recoune  to 
Ihe  mailer.  He  hag  taken  security  tii  inilemnify  hiinielf  against  that  unJertuking.  Can 
it  then  be  Eeriouslv  contende'l  that  thr  fact  of  (aktnii;  such  seeuritj  ia  to  change  entirely 
the  character  of  the  nndertaking  F  Tu  convert  it  from  a  conditional  to  an  absolute  one  f 
When  the  defendant  iiiilorsed  the  noEu,  he  was  entitled,  in  his  character  of  imlorscr,  tu 
noUce.  la  there  any  reuKn  whyhiK  EUbBO(|DentlT  haling  taken  u  secnrity  should  ilepitie 
him  of  a  right  to  which  he  waa  onlitied  when  the  indorsement  was  made  F  From  the  fact 
that  no  notice  was  gtvra,  he  would  have  a  right  lo  presame  that  the  note  nas  paid  l>y  the 
milker,  and  might  thus  be  induced  lo  part  "illi  his  aeciitily."  See  Haskell »,  Boardnian. 
8  Allen,  3S;  and  the  remarks  of  StUon,  C.  J.,  in  Spencer  v.  Hurvey,  IT  Wend.  4Se, 
dted  lapra,  p.  &T0,  note  p.  So  lagraham,  J.,  in  Taylor  v.  French,  1  E  D.  Smith,  4S8, 
said:  "Mere  sccnrity  for  the  indoniement  aflbrda  no  reason  Tor  dispensing  with  de- 
mand. On  the  contrary,  it  furnishes  a  stronger  rea«on  why  the  indoncr,  who  hoMs  secu- 
rity, should  be  informed  of  the  non-payment.  Without  notice  thereof,  he  miglit  suppose 
it  lo  have  been  paid,  and  in  consequence  of  bucli  neglect  have  parted  with  his  si^curitr." 
In  Seacord  v.  Milter,  3  Kern.  55,  the  detbndant  hod,  six  montlis  befom  maturity, 
taken  a  mortgage  of  pcreonul  property  of  the  maker.  The  demand  and  notice  wore 
premature,  and  the  Jefundiini  was  discharged.  It  did  not  appear  whether  tlio  mort- 
gage was  sufficient  indemnity,  but  the  coort  did  not  lay  much  strcts  upon  the  &cL 
Gardinfr,  C.  J.  said  :  "  The  security  given  in  this  case  was  designed  as  an  indemnity 
against  a  contingent  liability.  Il  did  not  change  the  nature  of  the  original  contrail 
or  amount  to  a  performance  of  a  condition  precedent  upon  which  tiiat  liability  de- 
pended. I  do  not  perceive  how,  upon  the  prinriplu  upon  which  thid  case  was  decided 
(in  the  lower  court,  runderingjudgment  in  favor  of  the  plaintifF).  an  indorser  eoald  ever 
take  an  adequate  security  without  converting  a  conditional  into  an  absolute  connsct 
for  the  payment  of  the  money  mentioned  in  tlie  note.  Where  the  fund  is  deposited  by 
the  maker  and  accepted  by  the  indoraer  for  the  purpose  of  paying  the  demand,  Ihe  case 
may  bo  different."  The  subject  was  very  ably  discussed  in  Kramer  v.  Sandfbrd,  4 
Watts  &  S.  3S8.  In  that  case  the  plainliffd  failed  to  give  notice.  Five  months  before 
maturity  the  makers  executed  a  judgment  bond  to  Ihe  defendant  in  the  penalty  of 
S  18,000,  wiih  a  condition  annexed,  reciting  that  the  defendant  was  an  indurier  for  the 
makers  to  the  amount  of  S  9,000,  and  that  they  would  indemnify  and  save  him  ham- 
less  from  ail  hia  responeiliility.  A  Judgment  had  been  entered  on  the  bond,  and  a  Jitri 
facioM  issued  and  levied  on  personol  property.  The  plaintiffs  proved  that  the  property 
was  sufficient  to  secure  payment  of  the  judgment.  The  indorwr  was  diseliatgcd.  Gib- 
Km,  C.  J.,  after  referring  to  the  fact  thai  an  assignment  of  all  the  maker's  cstale  L-onsci- 
tnlea  a  waiver,  said:  "  But  the  supposed  waiver  uf  notice,  in  consideration  of  a  choss 
in  action  given  as  a  eotlaleral  securily,  contingent  and  inadequate  to  pradnce  perfiict 
•afe^,  at  every  chose  in  action  must  be,  stands  on  a  less  firm  foandation.  The  ar. 
ceptanee  of  sneh  a  security  is  never  thought  to  be  a  waiver  by  the  parties  ihemielTca, 
though  it  is  frequently  a  motive  for  the  act  of  indorsement.  Collateml  security  is 
cnmulative  in  its  very  essence  ;  and  it  is  never  suffered  lo  impair  the  oblt)-ation  of  tha 
contract  immediately  between  the  poi'ties.  Il  may  be  accepted,  though  known  to  be 
Inadequate  at  the  lime,  the  indoner  relying  for  the  rest  on  the  maker's  other  mean, 
and  his  own  energy  of  puisoit,  when  warned  of  the  necessity  of  exerting  it ;  and  h 
would  be  contrarr  to  the  undeistanding  of  the  partJM  to  m4ke  the  acceptance  of  saeb 
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demnity,  which  is  aa  act  entirely  distinct  from,  and  uaoounented 

•  tocnrity  a  (Bbsdinte  fur  notice.  Thero  can  be  no  presamptire  mivei  of  notice  oaer* 
there  hat  b«en  no  waiver  of  recourse  to  the  maker ;  and  the  acceptance  of  a  teehritT 
I*  not  «Dch,  nnlcM  it  hai<  been  taVen  in  sali;faclion.  Notice  maj  be  necessary  to  make 
the  Ter}'  sccnrily  arailablc  on  whiirh  the  indoner  i)  supposed  lO  have  relied,  but  wliidi 
he  ma;  have  reserved  for  the  critical  moment.  AJadgment  bond,  which  was  the  wea- 
rily in  this  inltance,  is  icldom  enlei'ed  np  immediately ;  and  tlie  indnner  oaght  to  Tiave 
notice  nben  the  time  for  action  hu  arrived  ;  for  by  the  delay  of  a  day  or  nn  hoar  the 
golden  opportuniij  may  he  lost.  The  hanks  often  take  such  bonds,  ostensibly  for  their 
own  Becuriiy,  but  to  be  enceted  at  the  rr^qaesl  of  the  indoraers ;  jct  no  one  ever  Iboaght 
that  the  indorsera  were  therefore  not  to  hare  notice.  The  practice  ii  Tcry  common. 
In  this  cuac  there  was  no  real  estate  to  be  bound,  and  an  immntare  judgment  would 
have  been  fniitleas ;  but  there  was  the  more  need  of  notice  of  diElionor  to  expedite 
on  exectttion,  when  the  time  came,  aftainsC  the  maker's  peraonal  property.  He  was  an 
indorser  of  accommodation  paper ;  and,  as  a  surely  is  held  lo  nothing  which  is  not  ex- 
plicitly exacted  by  bis  t-ontrsct,  he  is  not  presumed  to  hare  relinquished  any  of  its  piiT 
ilegcs.  This  doctrine  of  waiver  in  consideration  of  a  security  has  no  footind  in  West 
minster  Hall;  for  the  indon^er  in  Carney  v.  Da  Costa,  (1  Esp.  303.  iH/>rn,  p.  BB1,  note/,) 
which  has  been  referred  to  as  the  germ  of  it,  received  effects  from  the  drawer  to  tbtt 
■mount  of  llie  note,  and  thus  became  the  party  to  Cake  it  up.  The  property  was  put 
into  hia  hands  avowedly  for  ihst  purpose,  and  he  consequently  took  tlio  place  of  the 
principal  debtor. ....  I  grant  that,  where  the  secarily  la  money  or  cffe<'ts,  put  into  hit 
hands  to  satisfy  the  debt,  be  changes  place  with  the  maker,  mid  loses  his  original  chari- 
seter;  he  ia  no  longer  an  indorser,  and  cnnnot  claim  the  privileges  of  one.  But  no 
judge  has  said  that  a  chose  in  action  transferred  to  meet,  nnt  the  note  at  its  maturity,  bal 
the  contingency  of  the  indorser's  eventual  liahiHly,  dispenses  with  notice  to  him  ;  or 

that,  as  n  collateral  security,  it  ia  a  wairer  of  bis  recoarae  to  the  maker It  would 

teem  that  Chancellor  Kent's  coDclusion  from  these  authorities,  3  Com.  113,  that  node* 
is  not  required  where  the  indorser  baa  protected  himself  by  an  assignment  or  collateral 
•ecuri^,  is  not  sustained  by  them,  as  a  principle  applicable  to  all  cases  in  every  variety  of 
drcumstwicei.  The  true  criterioQ  seems  to  be  the  obligation  to  take  up  tho  note.  When 
that  remuni  with  the  maker,  it  coutinnes  to  be  the  duty  of  the  indorsee  to  apprise  the  m- 
doner  of  the  tnakerl*  debult ;  wbeie  it  baa  devolved  on  the  indorser  himself,  he  needs 
no  notice.  Certainly  a  bond  and  warrant  token,  to  he  held  in  reserve,  cannot  turn  hia 
coatingeni  responsibility  into  an  ahsolate  one,  and  dispense  with  performance  of  the 
condition  of  demand  and  notice  aa  part  of  the  title."  In  Moore  v.  Coffield,  1  Der. 
147,  the  defendant  had  sold  a  tract  of  land  to  the  maker  and  taken  the  note  of  the  latter, 
who  also  executed  a  deed  of  tmst  to  secnra  the  defendant  for  the  payment  of  tbe  note. 
Held  no  waiver  of  due  demand.  In  Denny  n  Palmer,  S  Irod.  610,  the  makers  had 
assigned  to  a  third  party  as  trustee  property  sufflcicnt,  it  seems,  to  cover  the  liability  of 
the  defendant  The  latter  was  dischaijed.  because  notice  was  sent  to  the  wrong  post- 
office.  In  Dnfour  b.  Morse,  9  La.  333,  the  notice  was  dclivcicd  to  a  person  who  was 
not  shown  to  h«  aulboriiod  to  receive  it.  The  indorser  took  a  mortgage  of  the  maker 
as  tecDrity,  when  he  indorsed.  He  was  discharged.  Martin,  J,  said :  "  Here  the  in- 
doner  received  nothing  hot  a  mortgage  for  his  indcmniflcatian.  He  might  well  ex- 
pect that  the  duty  and  interest  of  the  maker  would  prompt  him  to  prevent  the  protest 
of  the  note.  He  knew  that  the  only  obligation  be  hod  incurred  towarda  the  holder  of 
the  DOla  was  to  pay  it  in  case  the  maker  did  not,  and  after  being  duly  and  legally 
notiSed  of  the  failure  and  neglect  of  the  maker  to  tak«  it  up.  Towards  the  latter,  ih« 
IndoiMT  inenmd  im  oUigsdon.    The  mortgage  was  a  uaeleis  paper  in  tbe  haoda  c€ 
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vith,  the  note  itself,  should  have  the  cfifect  of  changing  the  ua- 
dertakiiig  of  tlie  indorser  from  a  condiUonal  to  an  absolute 
one.(;) 

The  additional  reassn  has  been  given,  that  nodce  may  be 
essential  to  the  indorser,  in  order  that  he  may  take  the  proper 
steps  to  render  his  security  available,  and  a  delay  may  often  be 
as  prejudicial  in  this  respect  as  when  no  indemnity  at  all  has 
been  taken.(u)  Stress  has  sometimes  been  laid  on  the  particular 
kind  of  tlie  security  taken,  such  as  ehoses  in  action  and  the 
Uke ;  {v}  but  we  doubt  whether  this  should  make  any  dififcrence 
in  the  law.  The  fact  tliat  the  security  is  conveyed  to  a  trustee, 
instead  of  directly  to  the  indorser,  has  also  been  somewhat  re- 
lied upon,(u')  but  there  does  not  appear  to  be  any  good  reason 
why  this  fact  should  change  the  character  of  the  act. 

The  answer  to  the  objection,  tliat  the  whole  object  in  requiring 
notice  is  attained  as  soon  as  the  indorser  is  indemnified,  is,  lu 
our  opinion,  tliat,  whatever  may  have  been  its  eflFect  in  the  grad- 
ual formation  of  the  law,  the  requirement  of  notice  )ias  at  last 
settled  down  into  a  strict  technical  right,  and  an  appeal  to  origi- 
nal reasons  has  become  less  frequent  and  less  influential. 

If,  liowever,  there  is  anything  in  the  acts  or  words  of  the 
.  indorser,  at  the  time  the  security  is  received,  which,  by  fair 
construction,  imply  or  show  an  ^reement  by  him  to  consider 


the  defendant!.  The  inchoita  Hnd  eondilionat  ohlip;a(ioii  which  resEilled  from  tbc 
indoracmcm  nevtr  bcCHme  perfect  and  absolule.  The  indorser,  nor  those  who  reprcaenl 
him  in  this  case,  hove  not  gntFercd,  nor  can  they  nowsafFcr  anj  injury,  for  tlic  indemni 
flcalion  of  which  thcj  could  rcaort  id  the  tnartj^^ra.  The  defendant!  are  predielj  in 
the  lamc  lilunlion  tm  they  would  bo  if  no  mortynjni  had  been  taken." 

(0  Biisell,  J.,  tupra,  p   572,  note  ( ,-  Gardinv,  C.  J.,  id. 

(a)   Diisflt,  J.,  tupra,  p.  ST2,  note  i ,'  Ingniham,  J.,  id. ;  Gibtim,  C.  J.,  id. 

(o)  Gibfoa,  C.  J.,  npni,  p.  S72,  note  t.  In  Dufonr  f.  Mane.  9  Ln.  333.  Marin,  J. 
laid  :  "It  is  contended,  that,  as  the  indoracr  wax  secnred  seninst  an»!os«,  there  wu  no 
necG&eity  of  ftiving  him  any  notice  This  mny  he  llic  case  where  a  creditor  is  Kcared 
againx  the  effect  of  the  indorsetnenl  by  the  receipt  of  n  sum  of  money,  other  notee,  bills, 
or  property.  In  nuch  a  case  he  may  be  ricwed  as  having  undertaken  lo  apply  the 
money  he  had  receiTed,  or  that  which  the  noies,  bills,  or  other  property  may  atTord  hin 
(he  meani  of  obtaining,  to  the  discharge  of  hit  conditional  obligation.  He  may  be 
viewed  as  an  afrcnt  who  has  undertaken  to  pay,  and  tlierefore  cannot  he  said  to  bg 
disappointed  if  his  principal,  relying  on  the  performance  of  (he  obtigadoD  of  his  friend, 
takes  no  furlher  steps  for  the  payment  of  ttie  note."  In  Bruce  v.  Lytle,  13  Uarb.  IS3. 
166,  Hand,  J.  said  :  "  But  if  ih«  indemnity  is  only  by  way  of  Ueo,  or  by  »  eoaMM 
bond,  it  seems  to  me  there  should  be  an  express  promise." 

(»)  Ruffin,  C.  J.,  in  Denny  b.  Palmer,  9  Ircd.  fllO,  MO. 
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iinnself  the  pnrty  primarily  liable  on  the  note,  and  directly  re- 
sponsible for  ite  payment,  the  case  is  entirely  dilTerent,  and  in 
this  point  of  view  only  ve  think  that  taking  the  security  op- 
erates as  an  extinguishment  of  his  right  to  demand  and  notice. 
In  other  Trords,  and  in  the  language  of  Cliief  Justice  G:bson,(x) 
'*the  true  criterion  seems  to  be  the  obligation  to  take  up  the 
note."  (y)  We  should  be  glad  to  see  a  peremptory  rule  estab- 
lished, that  notice  should  always  be  given,  unless  the  indorser  is 
under  an  unconditional  obligation  to  take  up  the  note. 


OF  ESCDSES  FOB  KON-NOTICE,  GROUNDED  ON  A  WATVEB  OF  THE  EIGHT 
TO  REQUIRE  NOTICE. 

The  excuses  for  non-notice,  grounded  on  a  waiver  —  actual 
or  constructive  —  by  the  party  entitled  to  require  notice,  are  so 
numerous,  and  rest  on  such  a  great  variety  of  circumstances, 
that  it  is  thought  best  to  present  them  under  different  heads. 
These  will  be,  1.  when  the  waiver  is  in  writing  on  the  note  or 
bill ;  2.  when  it  is  inferred  from  acts  of  the  drawer  or  indorser ; 

(t)  Kremer  p.  Sandford,  4  W«t«  t  8  328,  331,  ciled  lapra,  p.  573,  note  >. 

(y)  Thii  seemi  to  have  been  one  of  tliD  principles  npon  which  Corney  v.  Da  Coata,  I 
Esp.  S02,  lupra,  p.  561,  note  /  was  decided,  an  appcan  from  the  language  of  BuBer, 
J.,  althoath  it  maj  hare  been  that  ali  the  maker's  property  was  assigned.  Parlct,  B  ,  in 
Carter  e.  Flonor,  IB  M.  &  W.  743,  T51,  cilcd  the  ca»e  as  aathorily  for  the  remark  that 
"  The  cases  in  which  the  indorser  bai  been  held  liable  withont  notice  have  bad  some 
Dtfaer  mBlrrial  cirmmstaDCca,  as,  for  instance,  that  he  had  fiinda  put  into  bis  hands  hr 
the  drawer,  out  of  whicb  he  was  to  pay  the  bill  or  note.  Mead  v.  Small,  2  Grecnl,  207, 
npm,  p.  568,  note  o,  may  be  sustained  apon  this  ground.  See  the  remarks  of  Parlor,  C. 
J,  in  Woodmanr.  Eiulman,  lON.  H.  3!>9;  Cifrnn,  C.  J.,  Kramer  e.  Sandford,  «  Watta 
A  8.,  388,  supra,  p.  SJa,  nota  »;  Martin,  3.,  Dufoar  e.  More*,  9  La.  333,  tupra,  p.  574, 
note  t>,-  IJatid,].,  in  Bruce  v.  Lytic,  13  Barb.  163,  mpra,  p.  S74,  note  e;  Mnrtcl  i>.  Tn- 
renud,  18  Mart.  La.  118,  where  there  waa  an  assignment  and  a  promise,  and  the  indorser 
was  held,  without  notice  ;  Taylor  v.  French,  4  E.  D.  Smith,  458,  where  the  indorser 
was  held,  although  the  chock  was  protested  prematurely,  ho  having  nn  the  day  of  pro- 
test told  the  holder  that  the  drawer  could  not  pay,  havin);  made  an  assignment,  in 
which  ho,  the  indorser,  was  prcfcrroil.  See  Coddington  b.  DBvis,  3  Dcnio,  16,  infra,  p. 
678,  note^.  In  Moon  r,  Haynie,  I  Ilil),  S,  Car,  411,  the  plaintiff  proved  ihat,  ul  or 
■boat  the  time  the  note  fell  due,  the  defendant,  an  indorser,  aent  him  a  message  that  he, 
the  defendant,  "  hnd  taken  bitck  from  the  maker  Ihc  land  for  which  the  note  was  given, 
and  tliat  he  had  become  paymaster  for  the  amonnt  to  the  plaintiff,  but  that  he  did  not 
mean  lo  pay  it,  ai  the  property  received  for  it  was  oot  as  represented  by  the  plaintiff," 
No  demand  and  nottcs  were  held  necessary. 
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3.  where  the  waiver  occurs  on  the  day  of  maturity ;  4.  where  it  oc- 
curs afler  maturity;  5.  by  whom  the  waiver  is  made;  6.  to  whom 
the  waiver  is  made;  7.  of  presumptive  evidence  in  the  question  of 
waiver.  On  these  topics  numerous  questions  and  much  conflict 
have  arisen.  It  would  certainly  tend  to  make  the  law  on  this  sub- 
ject more  certain,  if,  as  in  some  of  our  States,  waivers  of  demand 
and  notice  by  indorsers  were  required  to  be  in  writing  and  signed. (z) 

1.  Wlien  the  Waiver  is  in  Writing  on  the  Note  or  BiU. 
Demand  and  notice  may  l»e  waived  by  an  indorser's  writing 
over  his  signature  the  words,  "I  waive  demand  and  notiee,"(a) 
or  "waiving  demand  and  notice."(A)  Any  other  words,  which 
by  fair  and  reasimable  construction  imply  an  intent  to  waive 
demand  and  notice,  will  have  this  effect,(c)  we  think ;  although 
there  is  authority  to  the  effect  that  such  waivers  are  to  be  con- 
stnic<l  strictly. (d)  There  is  conflicting  authority  ou  the  point 
whether  the  words,  "  I  waive  protest,"  on  a  note  or  an  inland 
hill,  constitute  a  waiver  of  both  demand  and  notice,  or  not.  It 
seems  fo  have  been  held  hy  high  authority,  that  these  words 
alone,  on  a  promissory  note,  are  so  uncertain  as  not  to  imply  a 
waiver  of  demand  and  notice,  except  in  connection  with  other 
words  and  acts,  from   which  such  an   intent  can  be  iuferred.(e) 

<i)  Laws  ot  MBin«.  ISG8,  ch.  1S2.   Thoniiia  v.  Mayo,  SS  Mc.  40. 

(a)  WotKlninn  v.  Thareton,  8  Cush.  I  ST. 

(6)  Johnslon  n.  Searcv,  4  Yerg.  182,  where  the  indoraer  wu  hold,  although  the 
plaiotiff  netflevleil  tn  sue  for  more  than  HfUcn  months  after  maturity,  daring  which 
time  the  ninker  was  Bolvent.  lint  after  ivhich  he  had  failed. 

(e)  Wtton,  J.,  will,  in  Fuller  b.  McDonald,  8  Greonl.  313:  "It  io  not  neceraar? 
that  a  waiver  should  be  direct  and  pneitlvc  It  may  resolt  by  implication  from  astgt, 
or  from  any  anderatanrlinf;  between  the  parties,  which  is  of  a  cjiaracler  to  Kntisfc  the 
mind  that  D  waiver  is  intended."  See  Yeager  v.  Farwell,  IS  Wall  6;  Parsons  d.  i>ick- 
endon,  23  Mith.  56. 

(d)  Wall  ».  Dry,  1  la.  Ann.  313;  Bird  e.  Le  Blanc,  fi  La.  Ann.  4T0,  where  EwlU, 
C.  J.  said:  "  It  <e  not  deairahle,  in  a  mercantile  twrnmunily.  tliat  the  ilefaalts  to  pay 
bills  or  note)i  when  due  should  lie  kept  secret.  It  enableB  iuBid vents  to  maintnin  a  false 
credit.  Wo  have  had  cawa  liefoco  us  in  which  the  waivors  of  protent  have  been  the 
moans  nf  iniHlen<1inj;  the  pnblic  as  to  the  real  siloation  of  partin,  and  prcHlucini;  i;reat 
injury  thereby ;  and  this  is  a  Blrong  reason  for  holding  to  the  old  rule,  and  not  enconr- 
ajpng  wnivera  of  protest  hv  giving  thorn  a  large  conglrnction." 

(()  Buckley  v.  Bentley,  42  Barb,  64G;  Ball  d.  Grtand,  14  La.  Ann.  309.  Inl'Dion 
Banic  a.  Hyde,  6  Wheal.  572,  the  writing,  i'i)pie<1  liy  the  imlorscr,  wax  in  the  following 
wonla :  "  1  do  request  that  hereafter  any  notes  that  may  fidl  due  in  the  Union  Bank, 
on  which  I  am,  or  may  lie,  indomer,  vhall  not  be  protected,  as  I  nill  conwder  mywlf 
bound  in  the  name  manner  an  if  the  said  nolex  had  been,  or  should  he,  legally  pro- 
tested." 'I'liia  Ka«  held  n  waiver  i.f  dpmand  and  notiw,  Ixith  parties  having  luid  ■ 
courae  of  dealing  founiled  on  lliat  constrnctioii.  Johnaon.  J.  saiil:  "'Two  cunfctruc- 
tions  have  liecn  contended  for,  the  one,  literal,  formal,  and  vernacnlar;  the  other, 

resting  on  the  ppirit  and  meaning,  as  a  mercantile  and  liank  Irnnsartinn By 

Bomo  asi'umed  analogy,  or  mi«tiilicn  notions  of  law,  this  prnctice  of  protesting  inland 
tnlla  has  now  becoms  very  generally  prevalent ;  and  nnce  the  innndadon  of  the  countij. 
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These  words  have  also  been  held  to  constitute  a  waiver  of  do- 


with  b4(ik  trsouctiooa,  >ad  the  general  rewn  (o  tfaii  modg  at  expuing  the  breactlH 
of  pqactaolit;  wbich  occur  opon  nar«B,  a  Ml«mni^,  cogeocj,  *nd  legal  effect  hare 
been  girea  lo  sncli  proteeta  in  pablic  opinion  which  certuinlj  hits  no  fbanduion  in  the 
Uir  merchant.  The  nullity  oF  a  protest  on  the  legal  obligaliona  of  the  panics  to  an 
inland  tnll,  U  leatcd  by  the  consideration  that,  independently  of  statutory  provision,  if 
any  exists  anywhere,  or  convcnlional  nndcrstanding,  the  protest  on  an  inland  bill  ia  no 
eridence  in  a  court  of  jaslico  of  either  of  the  incidents  which  conTcrt  the  conditional 
undertaking  of  an  indortcr  into  an  abiolate  assnmption.  The  prplest  belongs  alto- 
gether to  foreign  inercaiilile  transaclions,  upon  which,  on  the  contrary,  it  is  an  indiri- 
pensable  incident  to  making  the  drawer  of  a  hill  or  indoner  of  a  note  liable.  On 
fbrciipi  bills,  it  is  the  evidence  of  demand,  and  an  indispensable  step  towards  the  1^^ 
notice  of  non-payment,  in  consequence  of  which  the  undertaking  of  the  drawer  or 
indorscr  becomes  absolute.  Hence,  as  to  foreign  transactions,  it  is  justly  predicated  of 
a  protest,  that  it  has  a  legal  or  binding  effect.  But  the  writing  under  eouBideraiion 
has  B  refetence  exelnsively  to  inland  bills,  and  as  lo  thetn  the  protest  has  no  legal  or 
binding  effect  The  indorser  became  liable,  only  on  a  demand  and  notice,  and  of 
these  facia  the  protest  ia  no  evidence.  How,  then,  shall  the  waiver  of  the  protest  be 
adjudged  a  waiver  of  demand  and  notice,  or,  in  effect,  convert  his  conditional  into  an 
absolute  nndertiiking  1  Had  the  defendant  omitted  one  word  from  hi<  undertaking,  it 
woDld  have  been  difficult  to  maintain  an  affirmative  an<n>er  to  this  proposition.  But 
what  are  wo  to  nndcratanil  him  to  intend,  when  be  sajs,  '  I  will  consider  myself 
bound  in  the  same  manner  as  if  said  notes  had  been  or  Ehould  be  legally  protested  ') 
Except  as  lo  foreign  bills,  a  protest  has  no  legal  binding  cffcet,  and  as  to  them  it  ia 
evidence  of  demand,  and  incident  to  legal  notice  It  either,  then,  had  this  meaning,  or 
it  had  none.  This  rcosonrng.  it  may  be  said,  goes  no  farther  than  to  a  waiver  of  the 
demand  ;  but  what  efTcct  is  to  be  given  to  the  word  "  bound  "  ?  It  moat  be  to  pay  the 
debt,  or  it  means  nothing.  But  lo  cast  on  the  indorser  of  a  foreign  bill  an  obllgaliou 
10  take  it  up,  protect  alone  is  not  sufficient ;  he  ia  slill  entitled  to  a  reejonablu  notice  in 
addiuon  to  the  technical  notice  communicated  by  the  protesL  To  bind  him  to  pay  the 
debt,  all  these  incidents  were  indispensable,  and  may  ihorefora  be  well  supposed  to  have 
been  in  contemplation  of  the  portiea  when  entering  into  this  contract.  It  is  not  nn. 
worthy  of  remark,  that  the  writing  under  consideration  asks  a  boon  of  the  pluintiiT  for 
which  it  tenders  a  consideration.  It  requests  to  be  exempted  from  an  expense,  expos- 
ure, or  mortification,  on  the  one  hind  ;  and,  on  the  other,  what  is  tendered  in  return  1 
The  intended  object,  and  conceived  effect,  of  the  prolcat,  on  the  one  hand,  is  to  convert 
bia  undertaking  Into  an  unconditional  assumption,  and  the  natural  rctnrn  is  to  make  his 
ondertnkingat  oncoabsolnte.  ustho  elTectuBl  means  of  obtaining  the  benefit  solicited.  If 
this  course  of  reasoning  should  not  be  held  conclusive,  it  would  at  Icait  be  sufficient  to 
prove  the  language  of  the  undertaking  equivocal ;  and  that  the  sense  in  whiih  tbi:  par- 
tiea  used  the  words  in  which  they  express  IhemBolvea  may  fairly  Ije  souglit  in  the  prac- 
tical exposition  fnmidhed  by  their  own  conduct,  or  the  conventional  use  of  language 
established  by  their  own  customs  or  received  opinions.  On  thii  point,  the  evidence 
proves  that,  by  the  understanding  of  both  parties,  thia  writing  did  dispenae  with  de- 
mand and  lefosa! ;  that  the  company,  on  the  one  hand,  discontinued  their  practice  of 
putting  the  notes  indorsed  by  the  defendant  in  the  naoal  course  for  rendering  hia  aa- 
aumption  absolute,  and  the  defendant,  on  the  other,  continned  np  to  the  last  moment  to 
acquieace  in  thia  practice,  by  renewing  his  indorsements  without  ever  requiring  demand 
or  notice.  This  was  an  unequivocal  acquiescence  in  the  sense  given  by  the  company 
io  bis  undertaking,  and  ha  cannot  be  permitted  to  lie  by  and  lull  the  company  into  a 
Vol.  L— 2  M 
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mand,  but  iiof  of  notice,(/)  the  courts  adopting,  in  this  instance, 
the  strict  construction.  But  the  weight  of  authority  is  to  the  eflect 
that  a  waiver  of  protest  is  a  waiver  of  both  demam]  and  notice  ;(p) 
berauso  the  term  "protest,"  although,  in  its  strict  sense,  applica- 

HtaCe  of  eecurit]-,  of  which  he  niiglit  nt  any  rnoment  avail  liiiiiself,  after  niakiDf;  the 
most  of  the  credit  thua  acquirtd."  In  Loniaiana  it  would  seem  that  a  waiver  of  pro- 
test in  not  a  waiver  of  demand  and  nntiee.  Wilkins  v.  Gtllix,  20  La.  Ann.  536 ;  bat  a 
waiver  of  protest  and  notice  ia  a  waiver  of  demand,  Gnvtiier  u.  Boarg,  SO  La.  Ann. 
SI3  ;  Gordon  v.  Montftomerj.  19  Ind.  110. 

{/)  Wall D.B17, 11^,  Ann. 313, where  tliewtiiingwu  in  tbeae words:  "Weberebj 
waive  protest,  and  acknowledge  ourselrca  aa  full;  bonnd  for  the  wilhin  note,  ai  if  the 
(amc  was  legally  protested."  Bird  i.  Le  Blanc,  6  id.*TO,  where  the  words  were,  "I 
hereby  waive  protest  on  the  within  note." 

[g]  Svt  Coddington  u.  Davia,  1  Comal.  IHG,  3  Denio.  16.  The  instrument  wa*  u 
follows:  "  Please  not  protest  T.  B.  Coddington'a  note,  &c-,  and  I  will  waive  the  neces- 
■ity  of  the  protest  thereof."  There  were  oilier  circumstances  in  the  case,  hut  Jemtt,  J., 
in  the  Supreme  Court,  e.xpreasly  saya  that  the  writing  waa  a  anfflcient  waiver  of  notice, 
and  the  Conn  of  Apirenis  fonndcd  their  decision  upon  it,  Gardiner,  J.  said  ;  "  The 
t«nD  'proletc,'  in  a  stricc  icchiiicnt  sense,  is  not  applieahle  to  promisbory  notes.  The 
word,  however,  as  I  appr.  heiid.  hai  hy  general  usage  acqnired  a  more  extensive  sig- 
nification, and,  in  a  nvie  like  ihe  pre'ient,  Includes  all  those  actK  which,  by  law,  an 
Dcccssary  to  charge  an  indonicr.  Wbcn  among  men  of  bnsineaa  a  note  is  laid  10  ha 
protested,  something  more  i»  understood  than  an  olBcial  derlarallon  of  a  notary.  The 
expn^Bsion  would  be  used  inditfcrentiv  to  indicate  a  aerica  of  acts  necessary  to  convert 
a  conditional  into  an  absolute  liability,  whether  those  nets  were  performed  hy  a  mere 
clerk  or  a  public  officer.  It  is  obiious  that  the  word  was  naed  in  its  popular  accepta- 
tion by  the  defendant  below.  He  rcqiiBsla  the  indorsees  'not  to  protest  the  note,  and 
that  he  would  waive  the  necessity  of  protest  thereof.'  The  protest  to  which  the  indorse 
alluded  was  something  '  necessary '  to  be  done ;  aomelhing  also  Fbr  the  benefit  of  the 
indorser,  for  he  assumed  to  waive  it.  It  could  not,  therefore,  be  a  memorandum,  or  a 
declaration  made  by  a,  notary,  because  neither  of  them  were  required.  Nor  could  he 
hare  intended  to  waive  that  which,  whether  performed  or  omitted,  bis  right  wonid  in  na 
manner  be  affected.  The  only  things  necessary  on  the  part  of  the  indorsees  were,  a 
demand  of  payment  of  the  maker,  and  notice  to  the  indorser.  By  waiving  Ihe  necea- 
sity  of  protest,  the  defendant  dispensed  with  both,  or  his  communication  is  destitute  of 
all  meaning.  It  was  argued,  indeed,  that  the  defendant  mig)it  have  referred  to  the 
notarial  certificate  authorized  bj  statute.  But  this  certificate  is  made /mma  ybci'e  evi- 
dence of  a  demand  and  notice  in  fiivor  of  the  iudoraeea.  It  is  for  their  benefit.  The 
defendant,  in  making  such  reference,  must  have  lappoaKd  that  the  certificate  was  nena- 
sarjF  tvidenct,  because  he  waives  the  nectssitg  of  a  protest  which,  according  Co  the  ail- 
ment, is  equivalent  to  dispenaing  with  the  necettUi/  of  a  notarial  ctrtificolt.  Now  to 
everf  fair  mind  waiver  of  proof  necessary  to  establish  a  particular  fact  is  cqaivalenl  10 
an  Bgreemenl  10  admit  it.  Whether,  Ihercfbre,  Ihe  defendant,  by  waiving  the  necessity 
of  a  protest,  intended  to  dispense  with  demand  and  notice,  or  with  the  evidence  of  them, 
the  result  would  be  the  same ;  and  in  either  case  he  is  concluded  by  his  ovm  stipulation 
from  raising  the  objection  taken  upon  the  trial.  I  agree  with  the  learned  judge  who 
delivered  Ihe  opinion  of  the  Supreme  Court,  Chat  the  circumstances  attending  Ihe  writ- 
ten Btipolalion  of  the  defendant  confirm  this  view  ;  but  I  prefer  to  real  my  opinion  upon 
tbe  leuer  alone,  as  furnishing  prima  facie  evidence  of  an  intent,  by  the  indorser,  to 
waive  demtudof  payment  and  notice,  to  which  he  waa  otherwiae  entitled."    See  Scott 
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We  to  a  foreign  bill  alone,  yet,  in  ordinary  langijage,  means  the 
taking  of  such  Gteps  ae  the  law  requires  to  charge  an  indorser.  We 
think  this  the  better  view,  for  several  reasons;  becanpe  otherwise 
the  agreement  can  have  no  meaning  whatever;  because  there  is  no 
good  reason  why  a  written  iustruiuent,  purporting  to  constitute  a 
waiver,  should  be  construed  dilferently  from  other  instruments; 
and  from  anslr^  to  the  caees  respecting  the  form  of  notice,  where, 
as  has  been  seen, (A)  the  word  "protest,"'  used  with  reference  to  a 
note,  or  an  inland  bill,  by  the  weight  of  authority',  means  that  the 
ordinary  steps  have  been  taken,  with  regard  to  tne  note,  to  chaise 
the  indorser. 

An  ogreemcnt  between  an  indorser  of  a  note  and  the  maker 
to  waive  demand  and  notice,  is  not,  of  itself,  a  waiver  aa  to  a 
holder.(AA)  But  an  agreement  by  the  indorser  when  indorsing,  not 
to  require  demand  or  notice,  binds. (Ai) 

The  words  "  eventually  accountable,"(i)  "  hoIden,"(J)  have  been 
said  to  imply  a  waiver  of  demand  and  notiee. 

It  has  been  said  that  the  words  "surety,"  or  "security," 
placed  after  an  indorser's  name,  is  no  waiver  of  demand  and 
notice  ;(i)  but  this  may,  we  think,  be  doubted.  A  surety  on  a 
note  has  liabilities  essentially  distinct  and  separate  from  that  as 
indorser;  and  unless  the  fact  that  the  name  of  the  indorser  is 
written  on  the  back  of  the  note  necessarily  makes  him  an  in- 
dorser, and  nothing  more,  which  is  very  doubtful,  we  do   not 

B.  Greer,  10  Pcbd,  Stale,  103;  Fishir  ir.  Price,  37  Alab.  407  ;  Jacoarcl  0,  Audereon, 
37  Mo.  91  -Porter  v.  Kemball,  SS  Ilsrb.  467  (  Csrpenter  if.  Reynolds,  43  Misa.  807.  In 
Dovall  V.  Farmere'  Bunk,  7  Gill  &  J.  44.  9  id,  31,  the  ngreement  was  aa  follows: 
'•  Whereas  I  am  imiorser  of  three  note*,  &C.,  and  whereaa,  at  my  reqneat,  the  bank 
which  holda  the  aiiid  notes  haa  agreed  not  to  protest  the  Bame,  or  to  aak  a  renewal  of 
them  when  they  become  Aae,  I  do  hereby  agree  (o  diapenee  wiLh  all  notice  of  the  time 
ot  payment,  or  of  the  non-payment  of  >aid  noUa,  and  to  be  answerable  for  the  amount 
of  Miid  notes,  althongh  no  such  notica  is  f^ven  to  me."  Held  a  waiver  of  demand  and 
notice  as  to  a  note  not  dne  at  the  time  the  agreement  was  gigned. 

(A)  Stipra,  p.  471. 

(AA)  Jaccard  «.  Anderson.  37  Mo.  91.  ■ 

(AO  Power  v.  Mitihell,  7  Wise,  161. 

(0  Wmtan.  C.  J.,  MvUonald  v.  Railey,  14  Maine,  101 ;  recognized  hy  Bhtpley,  J., 
Bnrnbam  v.  Wehster,  I T  id,  50, 

(J)  Bean  n.  Arnold,  IG  Maine,  251,  where  the  note  was  overdue  at  the  time  of  in- 
doTBetnent;  AAijiIry,  J.,  Bnmham  >,  Webster,  17  id.  50;  Blancbard  v.Wood,S6id. 
35B,  where  the  note  was  not  due  at  the  time  of  indorsement. 

(k)  Bradford  k,  Corey,  5  Barb.  4G1,  Falge,  J.  eaul;  "In  this  case,  the  addition  of 
tbe  woid  'surety'  or  'sfcurity'  to  the  indorsement  of  the  defendants'  names  on  the 
note  in  iinestion  did  not  divest  them  of  their  character  of  indorsers.  The  only  effect 
of  the  addiUon  of  these  wni-ds  to  their  signatares  was  to  give  them  the  privileges  of 
sureties,  in  addition  to  their  lichts  as  indorsers.  As  indorsers,  they  conld  not  be  innde 
liable  without  a  demand  and  notice;  and  as  sureties,  tbey  were  entitled  to  all  tbe  privi- 
leges of  that  character."  This  is,  however,  only  a  dictum.  Is  is  somewhat  diflicQit  to 
fee  what  is  meant  by  a  party  who  has  all  the  rights  of  an  indorser  with  all  tbe  privi- 
Ipgca  of  a  surety.  Previous  to  being  charged  by  demand  and  notice,  an  indoriier  it 
an  indOTiT,  and  not  a  nnreCy.    After  the  proper  iteps  have  been  taken,  he  becomes  a 
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Bee  w\if  the  effect  of  these  words  is  not  to  make  him  a  surety, 
aud  consequciitl;^  not  entitled  to  ordinary  demand  and  notice. 
The  word  '*  backer,"  placed  after  the  indorser's  name,  has  also 
been  held  to  be  do  waiver  of  demand  and  notice.(/) 

111  short,  whatever  words  constitute  a  guaranty  will  be  a 
wmver  of  regular  demand  and  notice ;  because,  as  will  be 
eeen,(m)  tlte  ordinary  rules  with  regard  to  demand  and  notice 
are  inapplicable  to  guaranties.  What  form  of  words  amounts  to 
a  giiarantj  will  be  considered  subsequently.(») 

Bat  although  an  instrument  purporting  to  constitute  a  waiver 
is  to  be  fairly  construed,  yet  it  cannot  be  extended  beyond  the 
import  of  its  terms.  Thus,  a  waiver  of  notice  is  not  a  waiver 
of  demand,(i7)  because  the  two  have  meanings  entirely  dislinct 
from  one  another,  and  it  would  be  an  unauthorized  stretch  of 
construction  to  declare  them  equivalent.  We  have  seen  that  the 
words  "  eventually  accountable  "  have  been  said  to  be  a  waiver 
of  both  demand  and  notice, (;>)  but  where  there  are  other  words 
which  limit  and  define  these,  the  case  may  i>e  different.  Thus, 
*'  I  hold  myself  accountable,  and  waive  all  notice,"  have  been 
held  to  imply  waiver  of  notice  alone  ;  {q)  because  all  the  words 
taken  together  show  such  to  be  the  intent.    But  an  agreemeut 

(1)  Sesburj  V.  Hungerfbrd,  S  Hill,  80. 

(m)  lafm,  chapter  on  Onaranty. 

jn)  Infra,  chapter  on  Gn«™iitj. 

(o)  Berkshire  Bank  d.  Joaet,  fl  Maai.  SS* ;  Dewe/,  J.,  Lon  v,  Howard,  1 1  Cofh. 
S6B,!70i  DnakwBter  v.  Tebbetto,  IT  Mnine,  IS,  where  iho  warda  were.  "  Holden 
without  notice  "  ;  Bomham  v.  Webster,  id.  50,  where  the  wordi  were,  "  I  hold  mjnlt 
•ccoaniablc,  and  waire  all  notice  " ;  Lane  s.  Steward,  SO  id.  9S ;  Buchanan  n.  Mar- 
■hall,  33  Vt  G6I.  See  Bockai  a.  Shipherd;.!!  Wend.  639.  Cmtra,  Hatthej  e.  Gaily, 
4  Calif.  63. 

(p)  Supra,  p.  579, 

(q)  Bamham  e.  Webtler,  IT  Maine,  50,  where  Shepl^,  3.  said  :  "  In  thii  case  there 
Is  a  waiver  of  notice,  bat  not  of  preseatmeat,  niilcM  the  words,  'I  hold  mjaelf  acroani- 
able,'  taken  in  cottnection  with  the  other  words  used,  can  be  considered  as  dispensing 
with  a  presentmonL  The  inquiry  is  auggeated.  How  accoanlable  '  And  the  antwer 
would  gcem  necesiarilj  to  be,  I  waire  all  notice,  and  hold  myself  acconntable.  This 
answer  ernploya  erery  word  of  the  inetmment,  only  tranaposed,  and  gives  to  each  its 
proper  lucaniDg.  To  give  a  dUfcrent  anawer  to  Iho  qaeation.  and  say,  I  hold  raywlf 
accountable  nbsolately,  would  dispense  with  the  words  "  and  waive  all  notice,"  giving 
to  them  Tto  meanin);.  To  answer,  I  waive  ell  notice  and  demand,  would  be  to  give 
greater  effect  to  the  words  than  the  decided  cues  permit.  The  indoraer  may  isv, '  I 
did  indeed  waii-e  all  notice,  and  held  myself  accountable,  but  I  never  did  waive  a  pra- 
senlment,  and  now  insist  upon  it' ;  and  tlie  court  cannot,  continently  with  the  dodded 
ewea,  deprive  him  of  the  right  to  make  snch  an  ftoswer," 
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by  an  iodorser  to  consider  himself  responsible  without  requiring 
notice,  if  the  note  could  not  be  collected  of  tlie  maker  by  due 
course  of  law,  has  been  held  a  waiver  of  both  demand  and 
notice,  (r) 

BiUs  may  be  drawn  "  acceptance  wuved."  Tliis  does  not 
deprive  the  instrument  of  its  character  as  a  negotiable  bill  of 
exchange,  but  its  effect  is  simply  to  merge  the  ordinary  proceed- 
ings on  acceptance  or  non-acceptance  into  those  of  payment  or 
non-payment,  (s) 

The  waiver  may  be  written  upon  the  note  or  bill  at  the  time 
of  signing ;  or  after  that  time  and  before  maturity ,(2)  in  which 
case  no  cousideration  is  necessary,  because  the  iudorser  would 
be  estopped  from  setting  up  in  defence  a  want  of  demand  or  of 
notice ;  (u)  or  the  agreement  may  be  upon  a  separate  paper, 


(r)  BBckn»  n.  ShiphBrd,  11  Wend.  B2». 

(()  See  English  v.  Will,  1!  Rob.  La.  132;  in  Denegre  e.  Mi1n«,  10  La.  Ann.  394, 
SlidfU,  C.  J.  said  :  "  We  do  not  consider  tfae  expreesion  '  accepunce  waived,'  as  Btrip- 
piag  the  inslrnmeDt  of  the  character  of  a  bill  of  exchange,  or  depriving  it£  signera  of 
the  character  and  rights  of  drawers  of  a  bill  of  exchange.  These  were  merelj  quali- 
fied, and  to  this  exif  nt ;  the  inaenton  of  these  vords  created  beCnecn  the  drewen  and 
the  payee,  and  those  inbaeqnenlly  taking  the  WU,  «n  agrMmcat  that  the  drawees  should 
□ot  be  reqaited  to  acrcpt  the  bill  npon  its  sight,  Wilhoat  these  wordi,  it  would  have 
been  the  holder's  right  lo  insist  npon  an  acceptance  npon  preacntment,  protest  the  bills 
if  acceptance  wore  refused,  and  lake  his  immediate  recourse  against  the  drawers.  With 
Ihem,  he  had  only  the  right  to  exhibit  the  bill  fur  sight,  to  fix  the  date  of  maturity, 
which  was  dona;  and  was  bound  to  wait  until  maturity  for  payment  by  the  draw- 
Mi,  at  which  time  the  drawers  engaged  It  shonld  be  paid  by  the  drawees.  Upon 
IhJlare  of  payment,  protest,  and  notice,  the  ItabilUj  of  the  drawers,  which  was  previ- 
ously conditional,  would,  in  general,  become  abiolnte.  No  adjudged  case  militating 
with  this  Tiew  of  the  rights  of  those  parties  has  been  reierred  to  or  cited  ;  aad  we  are 
■atisfled  that  the  conslractiou  we  giie  would  be  in  accordance  with  the  nnderstanding 
of  men  of  business,  and  meets  the  understanding  of  the  parties  themselves  when  the  bill 
was  drawn  and  negotiated.  The  validity  of  the  instrament  as  a  bill  of  exchange,  its 
essential  character  as  a  bill  of  exchange,  are  not  destroyed  by  such  a  qnaliflcation. 
It  is  ilill  ■  request  lo  the  drawee  by  the  drawer,  lo  pay  a  sum  of  money  to  the  payee, 
or  his  order,  absolutely,  and  at  a  time  mentioned  in  the  bill." 
(0  Wall  r.  Bry,  1  La.  Ann.  312. 

(u)  In  Wall  V.  Bry,  1  La.  Ann.  31S,,Sfi*(M,  J.said:  "  It  is  proved  that  the  indorae- 
tnent  of  the  defendant  was  made  some  months  anterior  to  the  iudonemeul  aud  signa- 

(nro  of  the  waivers The  defendant  urge*  that  it  was  not  binding,  becsuie  made 

without  coniidoration.  The  plea  that  the  waiver  was  without  consideration  cannot  avail 
|]ie  defendant.  It  was  made  before  the  maturity  of  the  note;  the  holder  may  have 
ivgulated  his  conduct,  in  not  protesUng  the  note,  by  the  dercodant's  waiver,  confiding 
In  it;  and  to  reliere  him  from  it  now  would  be  sanctioning  a  breach  of  good  faith,  and 
peruitting  that  party  to  gain  by  his  own  disingcDuoasness." 
19  • 
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GontemporsDeoiis  with,  or  subeequeot  to,  the  tDdorEement,(ff)  or 
even  before  the  note  is  indorsed. (to)  But  the  waiver  cannot  be 
made  merely  by  verbal  declarations  or  statements  made  at  the  time 
of  the  oontract.{wio) 

2,  When  the  Waivtr  U  inferred  from  Acia  of  the  Indoreer  or  Draver. 
DeiDfind  and  ootice  may  be  waived  by  aa  act  of  the  indoreer 
or  drawer,  calculated  to  put  the  bolder  off  bis  guard,  and  pre- 
vent him  from  treating  the  note  as  he  would  otherwise  have 
doiie.(2:)  Or  where  the  indorser  or  drawer  bas  bimself  been  tbe 
means  of  preventing  the  note  or  bill  from  being  honored. (y) 
Thus,  when  the  indorser  received  a  written  agreement  from  the 
holder,  in  wbicb  the  latter  promised  to  sue  the  makers,  and  to 
use  all  due  diligence  to  collect  tbe  note  from  them,  demand 
and  notice  were  held  to  be  waived.  (2)  Also,  where  the  indorser, 
by  agreement  with  the  holder,  agreed  to  extend  tbe  time  of  pay- 
ment.(a)     Or  where  Bucb  agreement,  for  a  valuable  considera- 

(d)  Spencer  c.  Harvej,  17  Wend.  4B9,  where  the  indoner  wrale  (o  ihe  bolder  a  few 
dftja  before  maturity,  staling  that  the  malier  had  biled,  auknowledgiog  his  liatulitj, 
and  asking  an  indnlgenee  aatil  fund*  roald  be  realized  from  secant;  given  by  the 
maker.  Held  a  wairer  of  demand  and  notice.  Coddlngton  n.  Davii,  1  Comat.  186, 
SDenio,  IS;  DdtsII  e.  Fame n' Bank,  7  Gill  &  J.  44,  9  id.  31. 

(to)  See  Union  Bank  r.  Hyde,  6  Wheat.  STl.    For  the  worda  of  thii  agreement,  M* 
tajmi,  p.  576,  note  e.    The  caae  doei  not,  however,  elato  whether  the  instnimenl  was 
■igned  before  the  note  in  suit  vaa  indorsed.     See  also  Durall  c.  Farmen'  Bank,  7  Gill 
&  J  44,  9  id.  SI,  where  there  wm  one  note  not  indoned  until  after  the  agreement, 
(wtc)  Goldman  t.  Davis,  33  Col.  9SS. 

(x)  Gova  B,  Vining,  7  Met  212;  Spencer  ».  Harvey,  17  Wend.  489;  Bmce  r.  Lytlr, 
13  BnrMeS;  Tajlor  v.  French. 4E.D.  Smith, 458;  Fhipson  «.  Kneller.  1  Suirk.  IIG. 
(y)  Minturn  s.  Fisher,  7  Calif.  573. 

(i)  Kyte  n.  Green,  14  Ohio,  490.  In  Benotst  v.  Ci«dilora,  IB  La.  523,  the  drawer 
took  B  receipt  from  the  payoe.  in  which  it  was  agreed  that  the  bill  should  not  be  pro- 
tSBled,  in  order  to  aare  cost*.  Tbe  funds  for  which  the  bill  was  drawn  were  then  in 
litigation.    Held  that  notice  to  the  drnwer  was  aol  neceaaary. 

(a)  Amoskeog  Bank  v.  Moore,  37  K.  H.  539,  where  the  indoreer,  a  fbvr  daya  before 
maturity,  signed  the  following  agreement  at  the  foot  of  the  note  :  "  Sept.  25,  ISiS. 
We  hereby  agree  that  the  above  note  may  be  extended  for  sixty  day»  from  this  dato." 
On  the  29th  of  September  Ihe  makers  paid  the  plaintiff  the  inccrest  in  advance  for  the 
sixty  daya,  which  wai  indorsed  on  the  note  as  inlereit  paid  for  that  time.  No  demand 
was  nude  upon  the  maker*,  either  at  maturity  or  at  the  e:ipiralion  of  the  extended  time. 
Motice  had  been  expressly  waived.  Tbe  defendant  was  held.  In  RiJgway  v.  Day, 
13  Pcnn.  State,  208.  the  plaintiff  wrote  to  the  defendaut  before  malurily,  informing  him 
IhM  the  maker  conid  not  probably  pay,  and  offering  to  extend  the  time  of  payment. 
The  defcndani  agreed,  and  wrote,  in  reply,  that  he  was  "  willing  to  extend  the  time  far 
thirty  days  longer,  and  of  course  will  stand  reBponBible  for  the  payment  of  the  note  nl 
originally  intended."  One  or  two  further  extensions  were  made.  Held  •  wnirw 
of  all  demand  and  notice.     See  also  the  cases  cited  infia. 
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tioii,  has  beou  made  betwfleu  the  maker  and  the  iadorser,  aad 
the  latter  has  transferred  the  note  to  the  plaiDtiGT,  who  was 
wholly  ignorant  of  tlie  (^reement.{6)  So  where  the  drawer  de- 
posited a  particular  kind  of  funds  with  the  payee  and  indorser, 
under  au  ^reeuient  between  the  parties  that  the  proceeds  of  the 
funds  were  to  be  applied  to  the  payment  of  the  bills,  when  due, 
such  arrangement  was  held  to  be  a  waiver  of  presentment,  and 
the  indorser  entitled  to  sue  the  drawer,  if  the  funds  were  not 
paid  according  to  tlie  ^reemeDt.(c)  So  demand  and  notice  are 
waived  where  the  drawer  of  a  check  stops  its  payment  at  the 


(fr)  WillianuD.  Brobsc,  10  WatU,  111.    Keniudg,  J.  Moid:   "  II  is  farthor  alleged  io 

the  declamiion,  thai  the  defendant,  after  receiring  the  note  from  the  miker,  and  bcfora 
he  paaeed  it  bj  indorsement  to  the  plaintifF, ....  agreed  to  forbear  payment  [hereof  until 
one  year  after  Che  time  mentioned  in  the  note  for  that  purpose ;  and  that  he  passed  the 
Dote  to  the  plainlifF,  wtio  was  altogether  ignorant  of  this  agreement,  whhout  advising 
him  of  it."  The  jadgo,  after  stating  tliat  it  must  be  taken  for  granted  thai  the  consid- 
GTBtion  was  s  valuable  one,  continued  :  "  Tliese  fBcia  show  clearly  that  the  defendant 
had  not  dealt  birly  wilh  the  plaintiff, ....  by  aapprcBsing  the  agreement  which  he  had 
previously  made  with  the  maker  of  the  note,  postponing  the  day  of  its  payment.  This 
was  certainly  a  very  important  circumstance,  bccanse  it  rendered  the  note  of  less  value, 
and  ought,  theroforB,  to  have  been  disclosed  by  the  defendant  to  the  plainiitfai  tlie  time 
be  offered  to  indorse  it  to  him.  After  having  made  such  an  ogreement  with  the  maker 
of  the  note,  for  which  he  had  received  a  valuable  consideration,  it  would  also  have 
l>een  a  ^nd  In  him  to  have  permitted  the  maker  to  be  called  on  and  compelled  to  pay 
it  before  the  time  hod  arrived  to  which  it  was  sgreed  between  him  and  the  maker  that 
the  payment  of  it  should  be  postponed.  Upon  this  ground,  therefore,  he  had  no  right 
lo  recjDlre  that  the  drawer  should  be  called  on  first  for  payment,  as  soon  as  the  note, 
according  lo  its  terms,  became  payable;  but,  on  the  contrary,  was  bound  himself,  in 
justice  to  the  maker,  to  have  prevented  it,  by  calling  upon  the  plainlilf  and  paying  the 
ajnonnt  thereof,  so  that  the  maker  should  have  the  benefit  of  the  indulgence  agreed  on 

between  them The  reason  why  Ihe  law  requires  that  the  inrioreee  of  a  note  or  bill 

ihall  give  notice  to  the  indorser  of  non-payment  is,  that  he  may  take  the  necessary 

measures  to  obtwn  payment  from  the  parly  or  parties  respectively  liable  to  him 

But  (he  defendant  had  no  right  to  claim  notice,  because  it  he  had  paid  the  plaintiff,  and 
talten  up  the  note  when  at  maturity,  accordini;  to  its  face,  he  would  have  liad  no  right 
to  demand  payment  of  the  maker  fur  a  year  afterwards.  It  is  no  objection  to  this 
course  of  reasoning,  that  the  plaintiff  might,  notwithstanding  the  agreement,  as  he  was 
fgnorant  of  it  when  he  took  the  note,  for  a  valuable  consideration,  in  the  ordinary 
course  of  business,  have  compelled  the  maker  to  pay  it  as  soon  as  it  came  to  maturity, 
according  to  its  terms,  because  it  would  have  deprived  the  maker  of  the  indulgence 
which  the  defendant  was  bound  to  give  him  ;  and  it  does  net  lie  in  the  mouth  of  the 
defendant  to  say  that  he  ought  not  to  be  made  liable  himself  to  pay  the  amonnt  of 
the  note  to  the  plaintiff,  because  the  latter  did  not  compel  payment  of  the  note  fiom 
tba  maker,  when  it  would  have  been  a  fraud  in  the  defendant  to  have  permitted  it,  and 
Doi  to  have  prevented  it  by  paying  the  amonnt  (hereof  himMtf." 
(-t  Cnrdsa  v.  Hartin,  SO  HI.  5S7. 
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bank  where  it  is  payable ;  {d)  and  tlie  same  is  true,  we  thiuk, 
with  reference  to  the  drawer  of  a  bill  who  has  ordered  the 
drawee  not  to  accept ;  (e)  but  tliere  is  a  Nisi  Prius  case,  which 
holds  that  this  amounts  to  a  waiver  of  notice,  but  not  of  de- 
mand.(/)  So  wliere  an  indorser  obtains  possession  of  the  note 
before  maturity,  and  withholds  it  until  after  tliat  time,  demand 
and  notice  are  waived.  (§■) 

There  has  been  some  conSict  on.  the  point  whether  a  parol 
promise  to  pay  the  note,  made  at  the  time  of  endorsing,  or  a 
parol  agreement  l>etween  the  parties  tliat  payment  should  not  be 
demanded  uutil  after  maturity,  is  admissible  to  prove  a  waiver 
of  demand  and  notice.{A)  Some  of  the  earlier  cases  deny  its 
admissibility,  on  the  ground  that  tlie  indorsement  is  a  written 
contract  that  I'egular  demand  sliall  be  made  and  notice  given, 
which  cannot  be  waived  by  a  contemporaneous  parol  agreement. 
But  we  do  not  think  this  to  be  law,  and  are  of  opinion  that 
the  evidence  may  be  introduced,  because  the  contract  is,  not 
that  demand  shall  be  made  and  notice  given,  but  that  due  dili- 
gence shall  be  used ;  and  evidence  is  admissible  to  prove 
that  such  diligence  lias  been  used.(t)    Indeed,  the  law  seems 


(d)  jBcki  V.  Damn,  3  E.  D.  Smith,  5&T  ;  Parchaie  o.  Hallison,  6  Dner,  S8T. 
ie)  LillHj  V.  Miller,  S  HoU  &  HcC.  SS7,  noie  a ;  SatclifTe  r.  M'Dok«II,  Id  SSI. 

(/}  Hill  u.  Heap.  Dow  &  R.,  N.  P.  S7.    Sedguan. 

(g]  See  Havens  n.  Tslbott,  1 1  Ind.  323,  There  was  also  a  pnlmise  made  bj  tbe  de- 
fendant, before  tnatnrit;,  to  paj  the  note. 

(A)  In  the  following  cases  jt  vas  held  Jundmisiible.  Bair;  u  Morse,  3  N.  H.  139  ; 
Hightower  c.  Ivy,  a  Port  Ala.  308.  In  Free  u.  Hawkins,  Holt,  N  F.  550,  8  TiiiiDt.  92, 
tbe  evidencB  was  rejected.  The  coart  relied  upon  Hoare  p.  Graham,  3  Camp.  G7,  a« 
authority.  Bat  there  !■  an  obvious  distinction  between  the  two  cases.  In  tbe  tatter, 
the  indotser'i  defence  wu,  that  the  suit  was  premature,  because,  although  it  was 
brought  after  the  note  matured,  by  a  parol  iigreement  the  note  was  not  to  be  jned 
until  a  subsequent  period.  So  it  is  settled  that  ■  maker  cannot  object  to  a  suit  on  the 
same  ground.  But  the  evidence  on  the  point  now  ander  consideration  is  not  oTered  to 
show  that  the  indorser's  liabililj  accrued  at  a  diffi^rent  time  from  that  mentioned  in  the 
note,  but  that  the  proper  steps  required  by  taw  had  been  taken. 

(i)  BarcUy  i>.  Weaver,  19  Penn.  State,  396,  where  Lowrie,  J.,  having  decided,  et 
Nisi  Prius,  that  the  evidence  was  inadmissible,  changed  his  opinion  afier  argument 
before  the  full  bench.  Re  said,  the  qaestion  now  is:  "  May  a  party  prove,  by  oral 
testimony,  that,  at  the  time  of  the  indorsement  of  a  promissoiy  note,  it  was  agn^d  that 
tbe  Indoner  shoold  be  absolutely  bound  for  the  payment  of  it,  without  the  usual  de- 
mand and  nolicel  This  was  answered  in  the  negative,  in  the  court  below,  on  tbe 
principle  that  oral  testimony  cannot  l>e  heard  to  vary  the  terms  of  ■  wrillen  ixintraM. 
Tbe  error  consists  in  the  assumption  that  the  law  regards  an  indoraemeot  an  a  writ  en 
oonlract  to  pay,  on  condition  chat  the  usual  demand  be  made  and  nodce  girnn.     It  it 
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quite  clearly  settled,  that  a  parol  promiBe  to  pay,  made  bj 
the  mdorser  to  the  indorsee,  at  the  time  of,(/)  or  subsequeat 

not  H>.  For  whers  the  indorser  is  bimself  the  real  debtor,  ai  in  the  case  of  acooTomo- 
dadon  note!  ud  bills,  or  haa  taken  an  asiignment  of  all  the  property  of  the  maker  m 
ucnrily  for  his  indorsenient,  or  where  he  can  hare  no  remedy  aj^nst  the  milker,  or  in 
the  caie  of  the  drawer  of  n  hill  of  exchange,  where  the  drawee  ie,  and  daring  the  cur- 
rency of  [he  bill  continiiea  to  be,  without  funde  of  the  drawer,  and  in  many  olher  sadi 
cnsei,  demand  and  notice  are  not  neceasary  ;  and  tbete  circnmBlances  niB.j  be  prored 
bj  parol  testimony.  The  reason  is,  that  in  snch  caseii  demand  and  notii'S  vaii  be  of  no 
use,  and  therefore  the  law  does  not  reqaire  them.  The  moiit,  therefore,  that  can  be  iiaid 
of  an  indorsement  of  negotiable  paper  is,  that  from  it  there  is  impiied  a  eonlract  to  pay, 
on  condition  of  the  neual  demand  and  notire;  end  that  this  implication  is  liable  lo  be 
chan^d  on  the  appearance  of  cin:iim stances  inconsialent  with  it,  whether  those  circura- 
■tBnceg  be  shown  orally  or  in  writing.  But  it  may  well  be  questioned  whether  the 
condition  of  demand  and  notice  is  truly  part  of  the  contrai^t,  or  only  a  step  in  the  legal 
remedy  upon  it.  If  it  is  part  of  the  contract,  how  can  ic  be  effectnallr  diipeuaed  with, 
(vithoDC  a  new  coniraet,  for  a  sufficient  consideralioQ,  especially  alVer  the  maturity  of 
the  nolel  Yet  there  are  deciwons  without  number,  that  a  waiver  of  it,  during  cor- 
rency  or  after  the  mutnriiy  of  the  note,  will  save  from  the  consequences  of  its  nmiBsioa. 
This  could  not  be  if  it  was  a  ronditiou  of  the  contract,  for  then  the  omission  of  it 
would  dischar]^  the  indorser  both  morally  and  legally ;  nnd  no  new  promise  after- 
wards, eren  with  full  knowledge  of  the  facts,  could  be  of  any  validity.  If,  howcTer, 
an  indorsement,  without  other  circumstances,  be  regarded  as  an  implied  contrsct  to 
pay,  provided  the  holder  use  such  diligence  that  the  indorser  lose  nothing  by  his  negii- 
l^nce  or  indulgence,  then  it  accords  with  tii  these  docisioni.  Then  the  law,  and  not 
the  contract,  declares  the  asnal  demand  and  notice  to  be  in  all  coses  conclusive,  and 
in  some  cases  necessary,  evidence  of  such  diligence.  The  law  impose*  no  vain  duties, 
and  its  general  rules  are  subjected  to  exceptions  in  order  lo  dispense  with  them  ;  hut  it 
does  not  thas  deal  with  contract  duties.  It  ia,  thercEbre,  perfeclly  consistent  in  declar- 
ing that  an  indoner  is  bound  by  a  new  promise,  after  he  knows  of  the  omission  of 
demand  and  notice ;  for  this  is  an  admission  that  he  was  not  entitled  to  it,  or  has  not 
iuB^red  for  want  of  it.  It  declarei  demand  and  notice  necessary,  in  some  cases,  lo 
save  rtie  indorser  from  loss,  and  il  declares  that  his  ovm  admission  may  be  suhatitnted 
for  them.  Il  seems,  therefore,  that  the  dnty  of  demand  and  notice,  in  order  10  hold 
an  indorser,  is  not  a  part  of  the  contract,  but  a  step  in  the  legal  remedy,  that  may  b« 
waived  at  any  time,  in  accordance  with  the  maxim,  Qiiilibat  jfAat  renunci'ars  juri  pro  w 
■Rf nxfiuA) ,-  and  certainly  an  indorsement  is  not  regarded  ee  a  written  contract,  so  far  aa 
10  prevent  anl  proof  that  its  terms  difier  from  the  ordinary  contract  of  indorsement" 
In  Che  fbilowlng  cases  it  was  held  that  a  wiuver  might  be  pi>3vod  hy  parol,  Boyd  n. 
Cleveland,  4  Pick  525 ;  Taunton  Bank  v.  Richardson,  5  id.  436 ;  Fuller  v.  McDon- 
ald, 8  Greenl.  ai3;  Drinkwater  x.  Tebbetts,  IT  Maine,  IB;  Lane  n.  Steward,  SO  id. 
9B ;  Edwardi  v.  Tandy,  SS  N.  H.  540  ;  Fanners'  Bank  z.  Waples,  4  Harring.  Del.  49S. 
(j)  In  Boyd  v.  ClereUnd,  4  Pick.  595,  the  holder  remarked  to  the  defendant  at  the 
time  the  note  was  received,  that  he  bad  no  confidence  in  the  other  parties  to  the  note, 
and  did  not  know  them,  and  should  look  wholly  to  the  defendant.  The  defendant  said 
he  should  be  in  New  York,  where  the  plaintiff  lived,  when  the  note  became  due,  and 
would  take  it  up  if  it  were  not  paid  by  any  other  party  to  it.  Held  a  waiver  of  notice, 
and  tltat  an  nnsnccessfnl  attempt  on  the  part  of  the  plainiilT  to  notify  the  defendant 
did  not  affect  the  question.  See  Tannion  Bank  v.  Richardson,  5  Pick.  436 ;  Fuller 
tr,  McDonald,  8  Oieenl.  113,  where  the  indorser,  at  the  time  the  note  was  tnuuferred. 
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Ui,{k)  the  indorsement ;  &n  agreement  to  extend  tlie  time  of 

agreed  to  pt,f  tbe  Dots  if  tbe  maker  did  not.  and  the  liolder  look  il,  reiving  npon 
iIm  ia loner's  credit;  Laae  v.  Btewftrd,  SO  Maine,  98,  when  Che  indoraer  promiaed 
ID  pay  if  tbe  maker  shonld  not.  There  was  also  a  promise  enbieqaent  Co  malaril;. 
In  Wall  B.  Br;,  I  La.  Ann.  SIS,  there  was  a  Terbal  agreement  between  the  iodorscr 
and  the  holder,  chat  the  former  waa  to  he  responsible  only  in  case  paf  ment  coald  not 
be  obtained  from  the  maker.  Held  that  notice  waa  waived.  It  does  not  appear 
whether  the  agreement  was  made  at  the  time  the  note  was  Craasferred  or  eabae- 
qoentl;.  Contra,  Staples  v.  Okines,  1  Eip.  333,  In  litis  case  tlie  acceptor  waa  in- 
debted Co  the  drawer  at  che  time  tbe  bill  was  drawn,  but  than  informed  che  latter  that 
ha  would  not  be  able  to  proiide  for  tbe  biil.  It  was  understood  between  them  that 
the  drawer  was  to  proTide  ibr  the  bill  when  due.  I4otico  to  the  dnwer  was  beld  nece*. 
tary.  Jjon)  Ktai/on  uiid  :  "  Tbe  law  was  general,  onlv  exempting  the  party  from  iho 
necessity  of  giving  notice  where  tbe  drawee  had  no  effecla ;  and  an  hero  tbe  drawee 
was  indebted  to  the  defendant,  on  whom  tbe  bill  was  drawn,  and  so  in  fact  had  elfecta 
in  baud,  and  if  be  had  had  effects  in  hand  when  the  biil  became  due,  woald  haTo 
taken  ic  np,  he  was  of  opinion  thaC  noCice  was  neccwarj."  So,  in  Davis  i>.  Gowen,  19 
Maine,  447,  the  plaintiff  told  the  indorser,  at  tbe  lime  the  note  waa  transferred,  that 
he  would  not  take  the  note  unless  che  indoraer  would  pa;  ic  at  maturit;,  and  that  he 
would  noc  took  to  an;  other  person  for  it.  This  statement,  the  defendant  being  called 
on  for  pnymenc,  was  not  denied.  The  court  said :  "  The  defunilanc  might  hare  agreed 
to  pa;  che  noce  ac  maturity,  and  the  plaintiff  ma;  have  apprised  liim,  when  be  received 
the  note,  that  hs  relied  altogether  upon  him ;  jet  the  agreement  of  che  defendant  mnac 
be  understood  to  have  been  made  with  the  implied  reservaiion.  thai,  if  the  maker  paid, 
he  was  not  to  be  liable.  He  did  not  discharge  the  holder  from  die  duty  imposed  npon 
him,  to  demand  payment  oF  the  maker  at  the  maturity  of  the  note.  There  is  not 
sofflcienc  evidence  in  the  case  to  change  or  modi^  bis  legal  liability  ammg  from  iha 


(i)  Sigerson  t>.  Mathews,  SO  How.  496,  where  the  defendant  told  the  plaintiff,  six 
months  after  indoning,  and  eighteen  months  before  maturicy,  not  lo  procesc  the  note, 
M  ic  should  be  paid  at  maturity.  Held  a  waiver  of  dumund  and  aoiice.  Whitney  n. 
Abbot,  G  N.  H.  378,  where  the  indorser  told  the  holder,  a  mouth  before  matoricy,  h 
being  ascertained  that  the  makera  bad  failed,  that  he  should  bare  no  trouble  about  the 
IMH,  that  be,  tbe  indorser,  would  pay  it.  and  was  going  to  procure  money  lo  pay  it. 
Held  a  waiver  of  demand  and  notice.  Edwards  e.  Tandy,  36  N.  U.  MO.  Id  Leonard 
V.  Gary,  10  Wend.  504,  the  note  was  payable  at  len  days'  nolicc.  Demand  waa  made 
on  Dec.  7ch,  and  on  Dec  I3tb  che  defendant  lold  ihe  plaintiff,  that  when  he  indorsed 
paper,  he  iadoraed  it  lo  pay ;  that  he  would  see  the  plaintiff  paid,  if  ic  took  ever;  cent 
in  his  pocket;  he  asked  the  plaintiff  to  give  him  time  ;  offered  lo  give  his  note  for  the 
debt,  payable  in  a  year,  and.  whether  the  plaintiff  would  take  it  or  not,  he  should  be 
paid ;  and  said  that  the  plaiuiiff  need  give  himielf  no  unrasineu  aboui  it,  as  he  would 
•CO  him  paid,  if  it  came  out  of  hia  own  pocket  Held  a  waiver  of  demand,  ai  the  ex- 
piration of  the  ton  dayi,  and  of  mtice.  In  Bruce  v.  Lyde,  13  Barb.  163,  Ihe  defendant 
told  the  ptaiDtiff,  the  day  before  maiuricy,  that  he  would  pay  and  uke  up  the  note  in 
three  or  four  days.  Five  days  after  maturicy,  an  iusufBdenc  demand  was  made  and 
notice  given.  The  defendant  was  beld  prindpall;  on  cfae  ground  that  demand  and 
notice  had  been  waived.  Wall  e.  Bry,  1  Lb.  Ann.  Slit,  supra,  nolo  j.  lu  Laij  c. 
Tonng,  B  Eng.  Aik.  401,  the  atlomey  of  the  holder  reminded  tbe  ituJoncr,  a  few 
days  before  matnri^,  that  the  note  would  soon  be  due,  and  that  the  makers  had  left 
town.    The  indoiMr  said  that  be  owed  the  note;  that  it  waa  all  right;  that  he  'tad 
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the  payment ;  (/)  a  request  made  by  tlie  indorser  for  forbear 

bidoned  it  to  pa;  it ;  and  if  h«  •nas  not  there  nben  il  became  doe,  that  hig  agent  woald 
pa;  it.  Held  a,  WKver  of  demand  and  nolice.  In  Narton  v.  Lewis,  3  Conn.  47B,  de- 
mand was  made  and  notice  girco  the  dn;  liefbm  matnrity.  Bat  (he  defendant,  ao 
indoncr,  in  consideistioa  that  the  holder  of  the  note  woald  wait  nntil  a  future  period 
before  auing,  agreed  to  pay  the  note.  The  defendant  waa  held.  CoUanirr,  J.,  Rmwell 
e.  Back,  11  Vt.  166,  ITS;  Awien,  J„  id.  182.  See  Burgh  v.  Lcgge,  £  M.  &  W.IIS 
Coaira,  Davis  d.  Gonen.  19  Maine,  447,  where  the  ovideaee  was,  that  the  attorney  of  the 
plaintiff,  on  the  Hnt  da;  of  grace,  denmnded  pavmeni  of  the  defendant,  saving  that  the 
plaintiff  had  directed  the  nulo  to  be  lued  immedialeij.  The  defendant  replied  that  he 
wonld  pa;  it  immediaiel;,  ot  see  it  paid.  There  was  alio  a  verbal  agreement  or  andet- 
itanding  at  the  time  the  note  wna  transferred.  Sapra,  p.  &B6,  notej.  Held  no  waiver 
of  regnlar  demand  and  notice  In  Jervov  c.  Wilbur,  1  Bailey,  433,  the  plaintiff's 
attorney,  in  whose  hands  a  note  had  been  left  fur  collection,  said  to  the  defendant,  who 
WW  an  iodarser  of  that  note,  that  the  plainliff  held  other  notes  with  hie  indoraemeni 
OD  them ;  and  that  he,  the  attorney,  would  give  him  no  noiice  of  the  next  eoit  be- 
fbre  issaing  proeesa  aj^inst  him.  The  defi^ndiint  replied  that  he  wanted  none;  for 
ha  knew  the  maker  was  inaoiveni,  and  tliat  the  rest  of  the  notes  must  be  paid  by 
himself,  which  he  wonld  take  care  to  do,  before  they  tonld  get  into  the  aitomey'd 
hands.  Held  no  waiver  uf  notice  as  to  the  notes  not  then  due.  One  of  the  giounds, 
however,  for  the  decision  wns,  that  the  declaration  woe  made  to  a  third  party,  who,  at 
the  time,  had  no  aalhoHty  to  represent  the  plaintiff.  In  Baker  c.  Birch,  3  Camp.  107, 
the  acceptor  told  the  drawer,  a  few  days  before  maturity,  that  ho  could  not  pay  iha 
bill,  and  tlint  the  latter  mnil  take  it  up.  He  also  gave  the  drawer  part  of  the  amonnt, 
to  enable  him  to  do  so.  The  drawer  received  the  money,  and  promised  M>  take  up 
the  bill.  It  was  held,  that  the  drawer  might  still  set  np  want  of  due  presentment 
and  notice  in  defence  ;  and  that  tlie  money  received  might  be  recovered  a*  money  had 
and  received  to  the  plaiutitTs  use, 

[t]  Sapra,  p.  983,  note  a.  In  Williams  v.  Brobst,  10  Walls,  111,  cited  lupni,  p.  Sg3, 
note/,  it  is  not  stated  whether  the  agreement  was  by  parol  or  written.  In  Barclay  u. 
Weaver,  19  Penn.  State,  396,  a  parol  agreement  to  extend  the  time  of  payment  nas  held 
a  waiver  of  demand  and  notice.  In  Formon'  Bank  u,  Waples,  i  Herring.  Del,  129,  the 
indorscr  simply  asked  the  bank  not  to  protest  the  note,  saying  that  he  would  always  tenavr 
Ms  indorsement,  and  hold  himself  liable,  without  proicnt  and  notice.  The  note  had  been 
allowed  to  lay  over  several  times,  and  had  been  several  limes  renewed.  Demand  and 
notice  were  held  to  be  waived.  But  in  Onwego  Bank  v.  Rnower,  Hill  &  D,  13a,  the 
defeodanls  bod  given  to  the  maker  several  blanli  indorsements,  without  the  notes  being 
Qlled  up.  The  maker  had  nsed  them  for  the  purpose  of  procuring  diaeounts  at  the  bank 
of  which  he  was  president.  The  notes  in  suit  grew  out  of  accommodationt  at  the 
bank,  for  the  beuefit  of  the  maker,  which  hnd  commenced  several  years  before  these 
notes  were  made,  which  notes  were  given  in  consequence  of  various  renewals  made 
(ram  time  to  time.  None  of  the  notes  had  been  protested,  by  direction  of  the  presi- 
dent The  judge  charged  the  jury,  that,  if  the  defendants  knew  that  the  previous  notes, 
the  predecessors  of  those  in  suit,  fell  due,  and  they  received  no  nolice,  and  then  again 
indorsed  the  notes  given  in  renewal,  that  they  might  infiir  a  waiter  of  nolice  in  reepvcl 
to  the  note  in  qnestion.  This  charge  was  held  incorrect.  Ndrni,  C.  J,  said :  "  Suppose 
a  power  of  attorney  had  been  given  to  use  the  name  of  the  defendants'  Arm  as  acrom- 
modation  indoraert,  which  would  have  been  no  very  nncommon  case,  couid  the  idea 
nave  been  entertained,  for  a  moment,  that  the  simple  indorsement  wonld  have  made 
them  absolutely  liable,  or  laid  any  fonndatitm  Cor  socb  an  infercacel    I  apprebecd 
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ance ;  (m)  an  agreement  with  a  bank  at  wbicli  a  note  is  discounted, 
to  atteud  to  and  take  care  of  it,  witli  directions  that  the  bank  notice 
for  the  maker  should  be  sent  to  the  care  of  the  indorser,  even 
though  the  agreement  is  made  before  the  time  of  delivering  the 

nobodj  would  contend  for  the  propoiition.  And  th«Hi  blank  iodonemeiits  are  nuihiag 
more  than  a  standing  povrer  to  tliat  elfect.  If  the  defendants  had  intended  to  dupeiige 
with  Qalice,  the;  would  hare  signed,  as  maken,  at  once,  and  bccoma  atwolntely  bouod. 
The  very  Tiicl  of  conflning  their  security  an  the  paper  to  the  character  of  indorecra, 
ihows  (hat  thej  meant  to  iimit  their  liahiliij  arcordiaglj,  aiid  to  be  entitled  to  all  the 
benefits  incident  to  [I.  An  indoraement  in  blank,  In  judgment  of  law,  is  a^  preciM  Hid 
distinct,  and  as  well  known  and  andentoad,  ax  if  the  liability  or  condition  of  itic  Dsual 
demand  and  notice  had  been  written  out  upon  the  bock  of  the  paper;  and  nothing  ihan 
of  the  clearest  evidence  of  the  assent  of  the  defendants,  expniu  or  implied.  sliDuld  be 
r^arded  as  saSlcient  to  waive  the  condition  or  chanm  the  nature  of  the  contract, 
nMkiii(E  it  an  absolnte  instead  of  a  conditional  one.  Upon  the  whole,  1  am  satisfied 
that,  lo  allow  the  drcumBtsnces  pnl  forth  here,  whether  taken  separately  or  in  the 
a^regate  as  Uying  the  foundation  for  an  inference  of  a  waiver  of  demand  and  notice, 
wonld  be  going  bnher  than  any  case  has  vet  gone  in  dispensing  with  the  contract  of 
the  indorser,  and  farther  than  will  be  consistent  with  the  nniformitj  and  stability  of  the 
taw,  BO  important  in  respect  to  commercial  paper.  Indeed,  if  we  analyze  the  facta  in 
(he  case,  and  reduce  them  to  the  pnrliciilars  bearing  upon  the  defendants,  and  for  whidi 
they  may  properl;  be  held  responsible,  it  will  be  found  that  tliere  is  little  else  in  it 
deserring  the  name  of  evidence,  independentlj'  of  the  onlimiled  power  given  lo  the 
brother  to*use  the  name  of  tlieir  Srm  as  indorsers,  leading,  ei'cii  in  the  remotest  degree, 
to  an  assent  to  the  waiver.  And  we  can  hardly  be  expected  to  infer  ii  fmm  the  fact 
that  the  power  given  to  indorse  is  a  general  one.  On  the  contrary,  we  snpjiosc  that 
the  limitation  of  the  lisbility  usriumed  to  that  of  indorsement,  and  that  only,  showi 
clearly  cnongh  an  intention  to  uland  upon  the  pajier  in  that  chnractrr,  and  in  diai 
ufljl,  however  extended  and  onerous  the  liability  might  become." 

(ih)  Lcffinfcwoll  u.  White,  I  Johns.  Cas.  99,  where  the  indorser  informed  the  holiier 
that  the  maker  had  absconded,  and  said  that,  being  secuied,  he  would  give  a  new  note, 
and  requested  time.  While  these  nej^tiations  were  pendin);,  the  note  (ell  dne.  De- 
mand and  notice  were  held  to  he  waived.  Gove  v.  Vtoing,  7  Mat.  SlI,  where  the 
note  was  payable  at  cither  bank  in  Boston  On  the  first  day  of  grace  the  holder  sent 
a  messenger  with  the  note,  and  a  written  notice  to  the  indorser  requesting  payment,  tn 
the  house  where  the  maker  and  indoreer  both  resided.  The  maker  was  absent,  bat  the 
indorser  read  the  notice,  and  told  the  messenger  that  the  maker  wonld  see  the  holder  in 
a  short  time,  and  expressed  a  wish  that  the  note  should  not  be  sued  until  the  indoraoi 
should  see  the  holder.  No  demand  was  afterwards  made  of  the  maker,  nor  any  nolin) 
given  to  (ha  indorser.  Shaw,  C.  J.  said :  "  Althoogh  this  was  stated  as  the  request  of 
the  promisor,  yet  it  was  mode  by  the  indorser.  without  any  nistriction  or  qualilicntiou 
on  ber  part,  and  therefore  may  be  considered  (he  same  as  if  it  were  her  own.  It  was, 
thi-refbre,  a  request  by  the  indorser  to  the  holders,  through  their  agent,  with  full  nolico 
thi  t  the  note  was  then  nominally  doe,  (honf^  not  legally  payable  till  three  days  after, 
fff  forbearance  of  payment.  It  was  calculated  to  induce  the  holder  to  believe  thut  (be 
pa.ties  who  were  liable  were  about  making  some  arrangement  or  some  propositi  by 
wiiich  it  would  be  paid,  if  he  would  forbear  resorting  (a  coercive  measures  for  a  short 
time.  And  the  court  ara  of  opinion  that,  when  the  indorser,  at  or  shorily  belbn:  iba 
time  when  the  note  becomes  due,  nays  to  the  holder  that  an  arrangement  for  iu  j  ly^ 
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iadorsemmit;(n}  au  agreement  by  the  mdorser  with  the  maker, 
to  pa;  the  note  and  to  take  Jt  back  iuto  his  own  hands  ;  (o)  an 
agreement  by  the  indorser  to  pay,  if  tlie  note  could  not  be  col- 
lected of  the  maker  by  due  course  of  law ;  (p)  a  verbal  agree- 
ment between  the  indorser  and  the  indorsee,  by  which  the  latter 
agreed  to  inform  the  maker  of  the  indorsement,  and  to  wait  si:( 
months  after  maturity  before  making  cost  upon  the  note;  (q)  a 
refusal  by  the  drawer  to  give  bis  address,  with  a  declaration  to 
the  holder  that  the  acceptor  would  not  pay,  coupled  with  a  prom 
iso  to  call  in  a  few  days  to  inquire  whether  the  bill  had  been  paid 
or  not ;  (r)  a  declaration  by  the  drawer  of  a  check,  who  was  the 
paying  teller  of  the  bank  on  which  it  was  drawn,  three  day* 
before  maturity,  that  the  check  would  not  be  paid  ;  (s)  part  pay- 
ment of  a  check  before  maturity,  as  it  would  seem ;  (f)  a  decla- 
ration by  the  indorser  of  a  check  to  the  holder,  that  the  maker 
cannot  pay,  that  the  latter  has  made  an  assignment,  and  has 
therein  preferred  him ;  (u)  all  have  respectively  been  considered 
as  a  waiver  of  demand  and  notice. 


it  ia  Bboal  being  made,  uid  in  direct  icnns  or  by  itasonable  ii 


tbe  holder  to  wail  and  give  time,  it  stnoants  to  an  assuranco  that  tfae  note  will  \*t  paid, 
that  tlie  promiior  or  iadoner  will  pay  it,  and  i*  a  vairer  of  demand  and  notice,  li 
I«nda  to  put  tlie  ttolder  off  hij  );uard,  and  induces  htm  to  forego  making  a  demand  at 
the  proper  tituo  and  plaee  ;  and  it  wonld  be  uinlrary  to  i^ood  faith  to  set  up  snch  want 
of  demaod  and  notice,  cauaed  perliaps  l>y  sucb  for)>earani.'e.  sa  a  ground  of  defence." 
But  in  Sasaex  Bank  v.  Baldwin,  U  Uarriaon,  4S7, 49.^,  the  defendant  sent  h  leller  to  (be 
caahier  of  the  bank  a  week  or  two  before  maturity,  slatinj;  that  the  maker  could  not 
pay,  and  requesting  that  the  note  might  be  renewed.  The  defendant  was  discharged 
(or  want  of  proof  of  Dotice. 

(r)  Taunton  Bank  v.  Richardson,  B  Pick.  435.  Held  a  waiver  of  demaod  and  no- 
tice, or  at  least  evidence  from  which  a  jury  might  infer  such  waivar. 

(o)  Manholt  V.  Mitchell,  Si  Maine,  221,    Held  n  waiver  of  demand  arid  notice. 

[p)  Backua  v.  Sbiphcrd,  1 1  Wend.  639. 

{q)  Urinkwater  v.  Tebbetts,  II  Maine,  16,  where  notice  was  waived. 

(r)  Phipaonr.  Kneller,  1  Siirk.  116,4  Camp.  B8S,  where  notice  was  Waived.  Lord 
EUenborovgh  said  :  "  No  legal  proposition  can  be  more  clear  thnii  that,  where  a  party 
»»yB, '  My  residence  is  immaterial,  I  will  inquire  whether  the  bill  ia  paid,'  he  thereby 
takes  upon  him^ieif  tbe  onua  of  making  inquiry,  and  diapensca  with  notice," 

(>)  Mintam  p  Fiiher,  7  Calif.  573. 

(()  In  Levy  u.  Peters,  9  S.  &  K.  125,  138.  Tilghman.  C.  J.  said :  "If  one  draws  a 
^eck  on  a  bank,  payable  some  time  after  date,  and  bcfoi-e  the  time  of  payment  the 
drawer  pays  part,  I  should  suppose  it  must  be  the  intent  of  the  parties  that  the  check 
should  not  be  presented,  I  doubt  whether  the  bank  would  pay  the  balance  in  sncb 
case,  without  a  special  order  from  tbe  drawer,  or  some  written  explanation.  On  thil 
point,  bowever,  I  give  no  opinion,  aa  the  case  does  not  require  it'' 

(u)  Taylor  i>.  French,  4  E.  D.  Smith,  4SS, 

vol.  L  00 
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WhoQior  acts  other  than  a  promise  to  pay  will  constitute  a 
waiver  or  not  has  been  also  somewhat  discussed.  Thus,  where 
an  indorser,  after  maturity,  ^reed  with  the  maker  to  take  up 
the  note,  to  gire  back  to  him  the  property  for  which  tlie  note 
was  given,  and  to  return  the  note  without  further  consideration, 
this  was  held  to  constitute  a  waiver  of  demand  and  notice. (v) 
A  confession  of  judgment  has  also  heen  held  admissihle  evidence 
of  waiver,  but  not  conclusive. (w?)  Where  the  drawer  of  a  bill 
which  had  been  duly  presented,  but  was  unpaid,  gave  the  holder 
his  own  note  for  the  amount,  it  was  held  that  it  was  no  de- 
fence to  the  note  to  prove  ladies  in  giving  notice  of  non- 
payment of  the  bill ;  {x)  but  the  giving  of  a  bond  would  seem 
to  have  been  held  to  be  only  prima  facie  evidence  of  waiver.(y) 
So  where  the  drawer  himself  undertakes  to  present  a  bill  after 
raaturity,(z)  although  inquiries  and  attempts  by  an  indorser  to 
induce  the  maker  to  pay  have  been  held  not  to  be  a  waiver.(a) 
The  fact  that  an  indorser  appeared  at  the  meeting  of  the  cred- 
itors, and  assumed  the  character  of  a  creditor  for  a  lai^  sum, 

(n)  Andrent  d.  Bnjd,  3  Mel.  134,  where  the  defendant  had  Bold  tbo  maker  t,  TeaMl 
fbr  tS.aoO,  of  which  S  BOO  was  paid  in  cash,  ind  iho  remainder  by  two  notei  for 
1 1 ,000  each.  Tho  defendant  offered  evidence  ro  (how  that  the  vesnel,  from  601  in 
prica,  and  from  wear  and  tear,  wai  not  worth  [he  amaant  of  the  notes.  Held  imnia- 
lerial.  Shaic,  C.  J.  anid :  "  When  Ihe  indorser  took  back  the  property  which  wai  the 
original  consideration  for  tho  notes,  and  agreed  in  exprcia  terms  with  Uie  piomiior* 
that  he  would  pay  and  take  np  the  note  now  in  toit,  and  deliver  it  to  them  withoat 
farther  con^ deration,  and  this  after  the  note  became  doe,  and  after  he  most  have 
known  whether  he  had  received  dae  notiee  of  iu  non-payment  or  not.  we  cannot 
perceive  why  ihii  ii  not  evidence  from  which  a  jnry  might  properly  infer  that  he  bad 
received  due  notice  of  the  non-payment  of  the  note  from  the  holder.  But  if  ihii  were  not 
clear,  we  ate  of  opinion  that,  when  Ihe  indorser  took  the  property  of  the  prominon  intn 
hii  own  hands,  being  either  of  snfGclent  amaant  and  value  to  pay  the  note,  or  perhupi 
being  all  they  could  give  htm ;  and  when,  with  luch  fundn  as  they  did  famish  him 
wiUi,  he  ^reed  absolaielj  to  pay  and  take  np  the  note  on  which  he  stood  as  indoraer, 
withoat  further  consideration  from  them,  it  was  a  waivbr  of  notice  on  his  part " 

(b)  Sec  Hichter  v.  Selin,  8  8.  &  R.  4as,  wiiere  Danan,  J.  said ;  "  Tho  confession 
of  judgment  may  be  evidence  of  an  acknowlcdt;mcnt  of  liability,  but  is  not  conclusive 
evidence.  It  is  not  a  legal  presumption.  It  is  capahlo  of  being  explained  and  n- 
pcllcd  by  the  circamstanccs  nnder  which  it  was  p:iTcn.  Bat  if  the  dcfendnnt  coutessed 
the  judgment  by  any  false  augj^lion  of  Ihe  drawers,  and  on  the  faith  of  a  valid  seeniity 
to  indemnify  him,  which  secnrity  was  found  to  be  immediately  worthless,  ....  all  this 
wiinld  be  evidence  lo  repel  the  presamption  arising  from  the  judgment  and  securi^." 

(x)  IiMnard  d.  Hastings,  9  Calif.  336. 

(jr)  Ralston  e.  Balliim,  3  Bibb,  am  ;  Hills  v.  Rouse,  9  Liitell,  203. 

(i)  See  Cram  e.  6he^b^m^  U  Maine,  48. 

(a)  Hnssey  v.  Vreemao,  10  Haas.  84. 
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in&udiiig  the  note  sued  on,  has  been  held  no  wairer  of  demand 
and  notice  ;  {b)  but  we  should  say  that  it  might  be  regarded  aa 
evidence  of  such  waiver.(c) 

Whether  particular  courersationB  amount  to  a  waiver  or  not 
has  been  held  to  be  a  question  of  fact  for  the  JU17,  and  not  one 
of  law  for  the  eonrt,{d)  but  it  has  also  been  said  that  questions 


(b)  HirancU  v.  Cii?  Bank.  6  La.  710. 

(f )  See  Martin  v.  Ingenoll,  S  Pick.  1 . 

{d)  DnioQ  Bank  v.  Magnider,  T  Pet.  267,  where  Slon/,  J.  mdH  :  "  I1)«  ptaintifi,  on 
the  forgoing  STldence,  pnjred  the  mart  to  instruct  the  jury  at  Mlow* ;  '  That,  if  iha 
jory  beliSTo  tbe  defendant  held  the  above  conversation*  aa  ataied  by  the  witneuea, 
Inch  conventaciona  amoant  10  a  waiver  of  the  objecrion  of  the  want  of  demand  and 
notice;  and  the  defendant  is  liable  on  (he  note,  if  ihf  jarj  should  believe  that  the 
defendant  mode  the  actnowledgmenls  and  declarations  stated  in  the  converBitionj 
in  reference  to  the  claim  of  the  bank  upon  him  as  indoner  of  the  note.'  Which 
tbe  conn  refused.  And  the  plainliffi  then  prayad  the  court  to  instinct  the  jury  u 
follows :  '  That,  if  the  jaij  believe,  from  the  evidence  afonisBid,  that  the  defendant, 
after  knowing  of  his  discharge  from  liabililv  as  indoraer  of  the  said  note,  by  the  neglect 
to  demand  and  give  notice,  naid  "lliat  he  meant  to  pay  the  note,  bnt  should  take  hU 
own  time  for  it,  and  would  not  put  himself  in  the  power  of  the  bank  "  ;  and  that  the  bank 
forbore  bringing  Huil,  from  tbe  time  of  siud  conversation,  about  three  or  four  months 
after  the  note  fell  due,  until  the  date  of  the  writ  iisued  in  this  cause,  then  the  plaintiffs 
are  entitled  to  recover  on  the  second  count  of  the  declaration.'    Which,  also,  the  court 

rrtiiscd  (0  give The  question  ie,  whether  these  instructions,  thus  propounded, 

were  righlly  refused  by  the  court.  And  we  are  of  opinion  that  they  were.  The  fint 
requests  the  court  to  instruct  the  jury  upon  a  mere  matter  of  fact,  deducible  from  the 
evidence,  and  which  it  was  the  proper  province  of  the  jury  to  decide.  It  asks  the  court 
to  declare  that  the  converaadona  stated,  sufHcicnlly  loose  and  indetei-minate  in  them- 
•elvGS,  amounted  to  a  waiver  of  the  objection  of  Che  want  of  demand  and  notice. 
Whether  these  did  amonnt  to  snch  a  wairer  was  not  matter  of  law,  but  of  fact;  and 
lite  laSciency  of  the  proof  for  this  purpose  was  tor  the  consideration  of  the  jury.  The 
second  instmction  is  open  to  the  antnc  objection.  It  calls  upon  the  court  to  decide 
Dpon  the  Bofficicncy  of  the  proof;  to  establish  that  there  was  a  forbearance  by  the 
plaintil!^  to  sue  the  defendant  upon  the  note,  and  of  the  promise  of  the  defendant,  in 
consideration  of  the  forbearance,  to  pay  the  same.  Thai  was  the  very  matlcr  upon 
which  the  jury  were  to  respond,  as  matter  of  bet.  It  is  also  open  to  the  additional 
objection,  that  it  asks  the  conn  to  decide  this  point,  not  upon  the  whole  evidence,  but 
upon  a  single  sentence  of  the  converaalions  stated,  without  the  slightest  refcrenco  io 
tbe  manner  in  which  the  meaning  and  efibct  of  that  sentence  was,  or  miglit  be,  con- 
trolled by  Che  other  points  of  the  conversalions,  or  the  attendant  circumstances.  In 
either  view,  it  wss  properly  refused."  So  Carmichael  b.  Bank  of  Pennsylvania,  4 
How.  Miss.  567,  where  the  conrt  refused  to  charge,  that  the  declarations  of  the  defend- 
ant, a  second  indorser,  that  the  Srst  indorser  "  considered  that  they  were  exonerated, 
that  he  himself  tliought  ditferandy,  there  was  no  use  in  resisting,  that  the  bills  most 
be  provided  for,  and  that  the  first  indorser  stood  between  him  and  danger,  were  not  an 
absolute  promise,  and  did  not  amoant  to  a  waiver  in  law."  Held,  that  the  refusal  wai 
correct.  Lary  r.  Young,  S  Eng.  Atk.  401.  See  Curtiss  >.  Martin,  20  111.  SJ7 ;  Whita- 
ker  0.  Morris,  Esp.  N.  P  SB. 
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of  wtuver  are  matters  of  law.(e)  We  should  say  that  tii6  qiies- 
tion,  whether  a  promiBe  was  really  made,  and  what  it  is,  taken  in 
connectiou  with  all  the  facte  of  the  case,  was  a  matter  of  fact,  as 
well  as  whether  the  promise  waa  made  with  a  knowledge  of  all 
the  material  facte.  But  what  construction  is  to  be  put  upon  the 
promiBe  and  the  knowledge,  when  proved,  must  be  a  question 
of  law. 

S,  Where  the  Waiver  occurs  on  the  Day  of  Maiarify. . 
It  will  be  seen  that  the  general  principle  upon  which  most  of 
these  cases  on  the  subject  of  waiver  before  maturity  depend  is, 
that  the  indorser  has,  by  act  or  word,  done  something  calculated 
to  mislead  the  holder,«aud  induce  him  to  forego  takiug  the  usual 
steps  to  charge  the  iodorser.  The  same  principle  would  apply, 
in  our  opinion,  when  the  declarations  are  made  on  ^e  day  of 
maturity.  Thus,  where  the  holder  asked  the  iudorser,  ou  the 
day  the  uote  matured,  if  it  would  be  best  to  call  upon  the 
makers,  and  the  indorser  replied  that  it  would  be  of  no  use,  a 
regular  demand  and  notice  were  considered  as  waived.(/)  So  a 
verbal  request  by  the  indorser  to  the  holder  not  to  protest  the 
note  was  held  to  be  a  wMver  of  demand.(y) 

(«)  In  CreamBTT.  Peny,  17  Pick.  33a,5Aaui,  C.  J.  aaid:  "  Though  questknis  of  dne 
diligenco  and  of  «ai*er  vrera  origiaklly  qaeslionB  of  fact,  yet  having  been  redaced  to  a 
good  di^;ree  of  cerlaint}'  bj  mercantilo  uaago,  uicl  ti  long  coane  of  jadidol  decisiona, 
iJicj  assume  the  character  of  quealiona  of  law ;  and  it  is  highly  iiaportanc  thai  thej 
should  be  to  deemed  and  applied,  in  order  that  mlee  aliteling  so  exKnsiTe  and  impor- 
tant a  department  in  the  tnuisactions  of  a  mercanlila  commanitj  may  be  certain,  pnc- 
tical,  and  anifonn,  as  well  as  reasonable,  eqaitable,  and  intelligible." 

(/)  See  Barker  v.  Parker,  6  Pick.  BO.  There  were  otbor  circumstances  in  the  case, 
bat  the  eotut  »eem(  to  haro  considered  the  conTeraaiion  enongh  to  amount  to  a  waiver. 
In  Burgh  I.  LeggA,  S  H.  &  W.  418,  an  action  againat  the  indorser  of  two  bills  due  on 
April  4th  and  Sth,  the  defendant  called  on  the  plaintiff  on  April  4th,  and  said  that  one 
of  the  bills  wonld  not  be  paid, as  the  acceptor  was  banlcrnpt;  that  tbo  other  bill  would 
not  be  paid,  as  he  held  some  pictures  as  security,  and  had  not  been  able  (o  sell  them  ; 
and  that  the  acceptor  bad  no  other  mesne  of  raising  the  mone;.  He  also  said  that  it 
was  not  worth  while  to  trouble  him  with  a  twopenny-post  letter,  to  give  notice,  as  it 
was  not  worth  the  money,  and  that  he  would  bring  the  plaintiff  some  money  the  nest 
week,  in  part  payment  of  the  bills.  Held  no  evidence  to  support  an  allc^tion  of  doe 
notice,  but  that  it  probably  would  support  an  allegation  of  dispensation  of  notice. 

(j)  Scott  r.  Greer,  10  Pena.  Stale,  103.  But  in  Prideaui  v.  Collier,  2  Start.  97.  the 
drawee  told  the  holder  the  day  before  maturity  that  he  had  no  effects  of  the  drawer  in 
his  hands,  but  would  probably  be  snpplied  before  the  next  day.  On  matarity  the 
drawer  told  the  holder  that  he  hoped  the  bill  would  be  paid  ;  that  he  would  soo  what  br 
could  do ;  wotild  endeavor  to  provide  efii»cta ;  and  would  see  Mm  again.    The  bill  wu 
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With  refereuce  to  the  quesUon  whether  a  particular  conversar 
tion  amounts  to  a  waiver,  no  general  rule  can  be  laid  down, 
except  that  the  words  used  must  be  such  as  MtIj  to  lead  a  rear 
Bonable  man  to  suppose  that  the  iudorser  did  not  wish  that  the 
regular  course  in  making  a  demand  and  giving  notice  should  be 
pursued  ;  or  such  as  would  be  calculated  to  prevent  him  from  so 
doing.  But,  on  the  other  hand,  the  language  must  not  be  so 
vague,  uncertain,  and  loose  as  to  raise  a  reasonable  doubt  as  to 
what  was  intended.{A)     It  will  be  seen  that  there  is  a  marked 

preitenled  the  day  after  munrit]',  tmd  tba  drawer  vaa  dischai^.  Lord  Ellaihonugh 
■aid :  "  The  eTidence  shorn  that  it  wu  not  likel;  that  the  dnwecs  wonld  accept  the 
bill,  but  it  was  posaihie  that  ihej  might  change  tJieir  minds."  It  woald  seem  some- 
wbat  difficult  to  reconcile  this  case  with  that  cit«d  ih/tui  p  583,  note  r,  and  there 
is  cenainl?  groand  to  cootend  that  there  was  evidence  from  irhicli  a  jury  might  infer 
a  waiver,  on  the  groaod  that  the  drawer  had,  to  nse  the  language  oi  the  i>ame  judge 
in  that  case.  "  taken  upon  himself  the  onus  of  makliig  inquiry."  So  in  Cayuga  Co. 
Bank  e.  Dill,  S  Hill,  404,  the  indorser  called  at  the  hank  on  the  day  of  maturity,  and 
aAer  observing  that  the  note  had  come  round.  Baked  if  it  coald  not  be  rcneweil  on  pay- 
ment of  S 100,  and  discount.  He  said  that  the  maker  was  ahacnl,  and  That  the  note 
would  have  to  lie  orer  until  his  return.  The  cashier  expressed  a  willingness  to  rcneiv 
the  noie  upon  the  terms  proposed,  if  the  deftndant  could  do  no  better.  On  leaving  the 
bank,  the  defendant  told  one  of  the  directors  the  convcisation  with  the  cashier,  adding 
that  the  S  1<K>  dolliirs  should  be  paid  atid  tlie  note  renewed  on  the  milker's  re- 
turn. The  director  assented  lo  the  renewal,  and  told  the  cashier  to  let  the  note 
lie.  By  mistake  of  one  of  the  clerks,  the  note  was  not  protested  until  three  days 
afterwards.  On  the  day  of  protest  the  indonier  called  at  Ihu  bank  and  inquired  nhy 
the  note  had  not  been  protested.  He  wsa  told  that  it  would  be  protested  in  the 
afternoon,  whereupon  he  replied  that  it  was  Loo  late,  and  refused  lo  indor^  a  new  note. 
No  notice  was  acnl.  The  judge  at  Nisi  Prius  refused  lo  nonsuit  the  plaintiff,  at  (he  de- 
fendant's request,  and  charged  thai,  under  the  circumstancea,  the  plainlitf  was  entitled  to  a 
TCrdict.  The  verdict  was  set  aside  and  a  new  trial  granted,  Cduwr,  J,,  dissenting.  jYiJson, 
C.  J.  founded  his  opinion  on  tbe  ground  that  the  omission  to  protest  and  to  give  notice 
arose,  not  from  the  conversations,  but  from  l)ie  negligence  of  the  clerk ;  and  that  the 
words  used  were  too  loose  and  unccriain  to  conatilule  a  waiver.  Coaen,  J.  was  of  opinion 
that  tbe  conversation  was  fully  Bufilcivnt  to  amount  to  a  waiver,  that  it  was  unreasona- 
ble for  the  defendant,  under  the  cirt-um  Stan  ecu,  to  object  to  want  of  demand  and  notice. 
As  to  the  conversation,  the  opinion  of  Couvn,  J.  is  clearly  the  better.  And  aa  lo  the 
effect  of  the  want  of  protest  being  caused  bv  the  clerk's  negligence,  it  may  be  observed, 
that  this  appears  contrary  to  the  case  of  Boyd  v.  Cleveland,  4  Pick.  535,  supra,  p.  58f>, 
note  j,  where  notice  was  held  waived,  although  the  holder  made  nn  unsuccessful  nttempl 
m  notify  the  indorser.  It  may  also  be  answered,  that  the  question  is  not  whether  the 
bolder  was  actually  misled,  but  whether,  under  tbe  circumstances,  a  reasonably  prudent 
man  might  not  coni^ldcr  that  the  indorser  had  waived  the  necessity  of  notice.  So  also 
if  no  protest  at  all  bad  been  made,  or  no  attempt  lo  protest,  the  indoiacr  would  prob- 
olily  have  been  held.  It  might  be  diHlc^ulr,  then,  lo  see  why  an  attempt  to  do  that 
which  a  party  was  not  bound  to  do  should  deprive  him  of  a  ri^lit  to  which  he  would 
be  eniitled  in  case  no  such  attempt  had  been  made. 

{h)  See  Cayuga  Co.  Bank*.  Dill,  5  Hill,  404;  Prideaux  i.  Collier,  2  Stark.  ST.    la 
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diSbrouce  between  the  waiver  before  and  ailer  maturity,  as  re- 
gards the  question  what  words  will  amount  to  a  waiver,  for  the 
obvious  reason  that,  in  the  former  case,  the  holder  may  be  mis- 
led, and  prevented  from  presenting  and  giving  notice,  while,  in 
the  latter,  no  such  circumstance  can  occur.(t) 

4.  Where  the  Waiver  occurs  afler  Maturity. 
The  expression,  "  waiver  of  demand  and  notice  after  matu- 
rity," though  often  used,  is  somewhat  inaccurate.  Properly 
speaking,  demand  and  notice  can  only  be  waived  before  matu- 
rity ;  but  the  party  may,  by  words  or  acts  subsequent  to  that 
time,  relieve  the  plaintiff  ■  from  the  necessity  of  proving  demand 
and  notice,  or  render  the  fact  that  no.  demand  was  made  or  no* 
tice  given  entirely  immaterial. (y)  The  subject  of  taking  secu- 
rity before  maturity,  with  reference  to  the  bearing  upon  waiver, 
has  already  been  discuEsed,(ft)  and  it  has  been  seen  that  the 
authorities  are  somewhat  in  conflict.     But  it  seems  to  be  well 

Gregory  v.  Allen,  Mart.  &  T.  74.  the  note  «u  indorsed  when  overdue.  B;  igminnit 
between  the  indoraer  and  indorsee,  the  latter  wu  not  to  make  anj  demand  until  tho 
follomng  May,  when  the  maker  was  expected  lo  relnrn.  The  latter  relumed  in  Jalj, 
after  the  commencement  of  the  eniC  No  demand  or  notice  was  proved.  A  wiines* 
testified,  ihat,  a  Tew  weeks  before  the  euit,  he  was  present  at  a  conversalion  between  Iba 
plainlifT  and  defendant ;  that  ha  lold  them  that  he  expected  to  go  lo  the  place  when 
the  maker  then  was  in  aboat  a  week.  They  agreed  to  send  th«  note  by  him  for  col- 
lection. PlainliS'  then  asked  the  defendant  if  he  wonld  be  accoantahle  for  the  amount 
of  the  note  if  he,  the  plaintiff,  wonld  wait  nntil  the  witnen  rctnmed.  The  defendant 
replied,  that  he  felt  himself  bound  for  the  note  as  they  had  agreed.  The  nnderatanding 
of  the  witness  was,  that,  if  he  carried  tho  note  and  failed  lo  get  the  monpy,  the  ddfend- 
ant  was  to  be  acconntable  for  il,  not  otlierwiae.  The  witneas  did  not  take  the  trip,  and 
the  note  was  never  sent,  so  far  as  he  knew.  A  verdict  for  the  plahitiff  was  set  aside,  M 
■gainst  evidence,  or  nnsnpponed  by  any.  Crahb,  3.  said  :  "  The  well-settled  rule  of 
law  is,  that,  to  ihow  a  waiver  of  demand  and  notice,  there  must  be  clear  and  aneqnivo- 
cat  evidence."  That  is  perhaps  staling  the  rnle  loo  strirtlv,  as  trgarda  a  waiver  be- 
fore maturity.  An  agreement  by  the  drawer  and  indorser  of  a  bill  witli  the  holder, 
before  the  bill  became  dne,  that  Che  holder  shanld  take  any  tccnrily,  or  make,  any 
arrangement  he  thought  proper  to  secure  pajiment,  without  aflecting  their  liatHlhin, 
does  not  dispenso  with  the  Decessily  of  demand  and  notice.  Bank  d.  Sp«ll,  S  Hill, 
8.  Car.  366. 

(>')  Story  on  Prtim.  Notes,  f  !80  ;  Scolt.  J.,  Lary  v.  Young,  B  Eng.  Ark.  401. 

{ j'l  In  Hoadley  t>.  Bliss,  9  Go.  3113,  NiAa.  J.  sud :  "  The  presiding  judge  held  that 
the  indorser  could  wsjve  demand  and  notice  before  the  note  fell  due,  and  it  is  excepted 
that  this  was  an  error.  He  conld  waive  demand  and  notice  at  no  other  time.  It  ia 
Ine  that  be  may,  after  it  it  due,  waive  his  right  to  except  Co  his  liability,  that  Is,  waiva 
pTMif  of  demand  and  notice,  and  the  pi«siding  judge  held  nothing  n  the  contrary  of 

(*)  &pn>,  pp,  576 -991. 
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settled,  that  taking  security  after  maturity  ia  no  waiver,  becauee 
the  reasons  for  considering  security  as  a  waiver  do  not  apply.(/) 

Although  there  is  great  fluctuation  and  uncertainty  in  the 
cases  connected  with  this  subject,  yet  the  general  pnnciple 
seems  now  to  be  settled,  in  this  country,  at  least,  and  by  the  ear- 
lier decisions  in  England,  that,  where  no  demand  has  been  made 
or  notice  given,  a  promise  to  pay,  after  maturity,  made  with  full 
knowledge  of  laches,  is  binding  on  the  party  promising;  and 
removes  entirely  the  effect  of  any  negligence  in  making  the 
demand  or  in  giving  the  notice.(m)     The  cases,  however,  are 


(1)  Tower  u.  Durell,  9  Mosi.  333,  where  the  indoner  had  taken  an  aui^ment  from 
die  maker,  after  maturity,  of  a  eaic  then  pending,  and  had  also  received  part  of  the 
rant  of  a  boaae.  Held  no  waiver  of  demand.  Creamer*.  Perry,  IT  Pick.  333.  In  thil 
casa,  demand  on  the  maker  was  made  Uie  day  after  mamriiy,  and  the  intlorser  was 
DotiAcd  a  few  daye  «Aer.  There  were  two  asugnmenia,  one  before  and  the  other  after 
matnriiy.  The  case  does  not  disclose  what  the  terms  of  the  second  assignment  were. 
S/am,  C,  J.  said  :  "  The  second  assignment  docs  not  affect  the  question ;  it  does  not 
appear  to  have  been  made  till  several  days  after  the  note  became  dne,"  Otsego  Co. 
Bank  v.  Warren,  16  Barb.  390.  In  thia  case,  the  plaintiGT  offered  to  prove  that  tba 
defendant,  the  second  indotser  of  a  bill,  took  an  assignment  from  the  Hrst  indorser  to 
Becnre  iJiG  fonner  for  all  his  liabilities  for  the  drawers,  and  that  the  property  assigned  was 
Bnflioieni  to  cover  the  whole  liability,  inelnding  the  draft  in  sniL  Held,  that  the  evi- 
dence was  properly  excluded.  Bacon,  3.  said  :  "  If  there  has  been  no  due  presentment 
or  notice  of  dishonor,  and  ihs  indorser,  q/lar  the  maturity  of  the  note,  even  supposing 
himself  liable  to  pay  the  same,  takes  secnrily  from  the  maker,  that  will  not  amount  to 
a  waiver  of  the  objection  of  want  of  due  presentment  or  notice  ;  since  it  cannot  jnstly 
be  inferred  that  he  intends  at  sU  events  to  make  himself  liable  (or  the  payment  of  the 
note,  bat  he  takes  the  sccarily  merely  coniinftently.  In  case  of  his  ultiraate  liability." 
See  Borrows  v.  Hannegan,  1  McLean,  309  ;  RichUr  v.  Selin,  8  S.  &  R.  «S5,  439.  An 
agreement  sobseqaent  to  maturity,  to  put  into  the  hands  of  the  lioldcr  certain  meo 
chandisc,  is  no  waiver.  Carter  u.  Burley,  9  N.  H.  558.  But  it  was  held  equivalent  to 
a  promise  to  pay,  and  as  the  indorser  must  have  known  whether  he  had  received  notice 
or  not,  snch  an  agreement  was  held  snfficlent  evidence  of  wuver  in  Debnys  r.  Mol- 
lere,  1&  Mart.  La.  318. 

(m)  Sigerson  u.  Mathews,  SO  How.  4M,  where  the  judge,  at  Nisi  Prins,  charged  the 
jury,  that  if,  "  after  the  maturity  of  the  note,  the  defendant  promised  the  plaintilT  or 
his  agent  to  pay  the  game,  having  at  the  time  of  making  said  promise  knowledge  of  the 
fact  that  the  note  had  not  been  presented  for  payment,  and  that  no  demand  had  been 
made  therefor,  or  notice  of  non-payment  given,  the  defendant  cannot  now  set  up,  as  a 
defence  to  said  note,  a  wsnt  of  such  demand  or  notice."  Held  correct.  See  Reynolds 
0.  Donglass,  13  Pet.  497,  505  ;  Thornton  v.  Wynn,  13  Wheat.  1S3  ;  Read  D.  Wilkin- 
■on,  3  Wash.  C.  C.  6U ;  Martin  c.  Winslow,  2  Mason,  341  ;  Creamer  b.  Perry,  17 
Pick.  333;  Hopkins  d.  Liswell,  12  Mass.  53 ;  Byram  u.  Hunter,  36  Maine,  317  ;  Hunt 
D.  Wadleigh,  26  id.  S71  ;  Bavis  b.  Gowen,  17  id.  387  ;  Cram  a.  Sherburne,  14  id.  43; 
Oroton  r.  Ballheim,  6  Qreenl.  478 ;  Edwards  n.  Tandy,  36  N.  H.  940 ;  Rogers  n. 
HHekett,  I  Foster,  100  ;  Parkrr,  C.  J.,  Merrimack  Co.  Bank  u.  Brown,  12  N.  H. 
330,  333    Woodtnan  v.  Eastman,  10  id.  359 ;  Whitney  ir.  Abbot,  6  id.  37S }  OtJ*  «. 
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somewhat  strict  in  their  requirements,  as  they  should  be.  In  the 
first  place,  there  should  be  clear  and  distinct  evidence  of  the 
promise, (n)  The  following  are  instances  in  which  it  was  held 
that  the  promise  was  sufBciently  made  out.  Where  the  indorser 
of  a  note  said  to  the  plaintiff's  agent,  on  being  asked  what  to  do, 
that  in  a  few  days  he  would  see  the  agent  and  arrange  the 
note;{o)  a  declaration  by  the  indorser,  that  when  he  returned  he 
would  set  matters  to  rights  ;(p)  an  acknowledgment  of  the  debt 
by  the  drawer,  with  a  promise  to  send  funds  with  which  to  take 

Bastej,  3  id.  34S ;  Biunier,  C.  J.,  Breed  b.  HillhooM,  T  Coiin.  5S3,  i3B;  Brookljn 
Bank  v.  Waring,  3  Saadr.  Ch.  I ;  Brace  u.  Lytic,  13  Barb.  163 ;  Tebbetu  b.  Dowd, 
as  Wend.  379  ;  Leonard  p.  Gary.  10  id.  504  ;  Jones  u.  S&vage,  6  id.  GS8  ;  Trimble  V. 
Thome,  16  Johns.  ISa ;  GrifGn  v.  GofT,  12  Johns.  42.1 ;  Miller  n.  Hackle/,  S  id.  37S ; 
naryee  n.  Denntaon,  id.  34B  ;  Shvr^,  J.,  Shcrer  v.  Eancon  Bank,  33  Penn.  Suae,  134, 
141  ;  Donaldson  v.  Means,  4  Datl.  109 ;  Saseex  Bank  b.  Baldwin,  S  Hauison,  487 ; 
n.  S.  Bank  s.  Soathard,  id.  473;  Bnrkalaw  v.  JohnH>n,  1  id.  397  ;  Beck  d.  Thomp- 
son, 4  Harris  A  J.  531  ;  Uiggint  P.  Morrison,  4  Dana,  100  ;  Pale  e.  M'Clnre,  4  Rand 
Va.  164  i  Walker  v.  l^yenj.  B  Munf.  487  ;  Moore  v.  Tncker,  3  Ired,  347  ;  Gu>)i 
ner  s.  Jones,  3  Marph.  4E9  ;  Johnson.  J,,  Allwood  u.  Uascldon.  a  Bailej,  457  ;  Hall  a. 
Freeman,  3  Notl  &  McC.  479  ;  Spurlock  c  Union  Bank,  4  Humph.  33G  ;  Dnrham  r. 
Price,  5  Terg.  300 ;  Sherrod  v.  Rhodes,  5  Ala,  683 ;  Kcnnon  v.  H'Rca,  7  Port  Ala 
1 75,  where  it  was  held  that  the  promise  might  be  made  after  sntt  brought ;  Harver  b. 
Troupe,  as  Misais.  538  ;  OglcBb;  c.  Sicambont,  10  Lr.  Ann.  1 17,  where  the  promise 
was  made  after  the  commencement  of  the  suit ;  New  Orleans  Bank  v.  Harper,  12  Hob. 
La.  SSI ;  Lacoste  v.  Harper,  3  La.  Ann.  385  ;  Glenn  r.  Thistle,  1  Rob.  La  37S  i  Harl 
e.  Long,  id.  83,  where  the  plaintiff  had  been  nonsuited  for  want  of  proof  of  demand  at 
the  place  where  the  note  was  pnyablc,  and  the  indorser  promised  to  paj  while  a  motion 
for  a  new  trial  was  pending,  the  plaintiff's  allomcir  having  explained  to  him  the  reason 
of  the  nonsuit;  Union  Bank  r.  Grimsbaw,  15  La.  321  ;  Bank  of  U.  S.  n.  Ellis,  13  id. 
36B  ;  Williams  v.  Bobinson,  id.  419  ;  Detinys  t.  MoUere,  15  Mart  La.  318  ;  Walker  v. 
Walker,  a  Eng.  Arlc.  54a  ;  Dorsey  v.  Wateon,  14  Misso  59  ;  Wilson  e.  Huston,  13  id. 
146  ;  Pratte  b.  Hanly,  1  id.  35  ;  Whitaker  d.  Morrison,  I  Fla  aS  ;  Si-rtry,  C.  J.,  R<A- 
tuns  V.  Finckaril,  5  Sninlea  &  M.  51,  70.  In  the  recent  case  of  Salisliurv  e.  liemick,  44 
Mo.  554,  the  question  has  l>cen  considered  by  the  Sapreme  Couil  of  Missouri,  end  the 
general  rule  conflrmail.  The  following  English  cases  are  authorities  to  the  same  point: 
Whitaker  v.  Morris,  Esp.  N.  P.  58 ;  Anson  p.  Bailey,  Bnll.  N.  P.  278;  Wilkes  r. 
Jacks,  Feake,  aoa ;  Rogers  p.  Stevens,  2  T.  R.  713;  Hopes  ft.  Alder,  6  East,  I S,  note ; 
Lnndien.  Robertson,  7  East,  asi,  3  J,  P.  Smith,  225 ;  Haddock  r.  Burj-,  7  East,  S36. 
nolo ;  Stevens  v.  Lynch,  IS  id.  38,  8  Camp.  332 ;  Saylfy,  J.,  Brott  e.  Lcvett,  13  East, 
213;  Potter  p.  Rny"-orth,id.  417;  Hopleyc.  Dnfresne,  15  East,  275;  Ta.vloroi  Jones, 
a  Camp.  105;  PHttcrson  «.  Beeher,  6  J.  R  Moore,  319;  FoMySoii,  B.,  Pickin  a. 
Graham,  1  Cromp.  6.  M.  72S,  729 ;  Fletcher  o.  Froggatt,  a  Car,  &  P.  569  ;  Honlditcb 
9.  Cuuty,  4  Bing.  N.  Q  411 ;  Mills  v.  Gibson,  IB  Law  J.,  C.  P.  249 ;  Killby  c.  Bochos- 
aen,  18  C.  B.  (.V.  8.)  357 ;  Bartholomew  v.  Hill,  7  Hnri.  &  Nor.  1040. 

(fi)  JfanVlrM,  C.  J.,  Borradnilev.  Lowe.  4Taun^g3;  rou^Ann,  R,  Pickin  p.  Gia- 
hum,  I  Cromp.  &  M.  725,  728;  Nptnctr,  J,,  Giiffln  v.  Goff,  12  Johns.  423;  flimmn, 
J.,  Richler  v,  Selin,  8  S.  &  R  425,  438.     See  Whitaker  v.  Morrison,  1  Fla.  25. 

(o)  Sigerson  e.  Mathews,  20  How.  496.  McLean,  J.  saiii:  "This  was  an  nnciai- 
ditional  promise  to  pay  the  note,  which  no  one  coald  fnisnndBrBtand,  and  wliich  tlw 
defendant  conld  not  repudiate  at  any  Bnhseqnent  period." 

(p)  Anaon  v.  Buley,  Ball.  N.  P.  276. 
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up  tho  bill ;  (q)  a  request  b;  the  indorser,  whon  called  oa  for 
pajmeot,  for  delay,  with  a  promise  to  pay  in  a  few  days ;  (r)  a 
promise  to  the  holder,  that  the  drawer  would  arrange  with  the 
drawee,  bo  that  the  draft  Ghould  be  paid ;  (s)  a  promise  by  the 
drawer,  that  he  would  see  the  bill  paid  ;  (t)  a  request  by  the  in 
dorser  to  the  bolder  to  sue  the  maker,  with  a  promise  to  pay,  if 
the  note  could  not  be  collected  of  the  latter  ;  (u)  a  promise  by 
the  indorser  to  pay  the  note  as  soon  as  he  could,  with  a  state- 
ment that  he  doubted  whether  be  should  be  able  to  do  it  under 
e^ht  months,  but  that  he  should  have  the  amount  by  that 
time ;  {v)  an  agreement  of  the  indorser  of  a  note  to  consider  the 
demand  as  made  in  due  time,  and  liimself  liable  as  indoi-ser ;  (u>) 
a  promise  to  pay  when  it  should  be  in  the  defendant's  power ;  (x) 
when  the  indorser  wished  for  time,  and  agreed  to  give  security 
on  the  plaintiff's  request  therefor,  and  a  subsequent  refusal  to 
comply  with  the  agreement ;  (y)  a  promise  to  pay  a  part,(z)  un- 
less the  drawer  expressly  limit  his  liability  to  the  payment  of 
that  part  only ;  (a)  an  admission  by  the  drawer,  after  suit  wae 

{q)  Read  e.  Wiltinaon,  2  Wush.  C.  C.  5U. 

(r)  Hopkins  D.  Lievell,  It  Muss.  S2,  But  in  FreemRQ  v.  Boynton,lT  id.  483,  where 
(be  indorser  complained  of  ihe  hinisliip  uf  his  cue,  bat  promised  to  p&y  at  mod  aa  be 
pouiblj  could,  or  wonia  to  that  effect,  Parker,  J.  Eaid,  that  "the  fadi  reported  do 
not  show  an;  direct  promise  to  pay  " 

(■)  Bjnim  f.  Hunter,  36  Maine,  307. 

([)  Hopea  B.  Alder,  S  Eaat,  IS,  note. 

(u)  Luie  D.  Steward,  30  Maine,  98. 

(d)  Rogers  i>.  Hackett,  1  Foster,  100. 

(te)  Datjee  d.  Dennison,  5  Johns.  !48. 

jz)  Donaldson  v.  Heana,  4  Dalt.  109. 

(y)  Beck  n.  Thompson,  4  Harris  &  J.  &31. 

(ij  Harvejir.Tronpe,  33  Missis.  S38,  where  the  jadge,  at  Ki^  Priiu,  charged  the  Jury 
duU  "A  promise  by  a  drawer  of  n  bilE  of  exchmt)^,  after  its  malaiitj,  to  paj  the  eame, 
or  BD7  part  thereof,  is  a  wuTer  b;  him  of  presentment  to  the  acceptor,  of  demand  of 
payment,  and  notice  of  protest"  Held  correct.  Smith,  C.  J.  said  :  "  A  promise  to  pay 
pnerally,  or  a  promise  lo  pa;  a  pari,  or  a  part  payment  made,  with  a  full  knowledge 
that  be  ha«  been  released  from  liability  on  the  bill  by  the  n^lect  of  the  holder,  will 
operate  ae  a  waiver,  and  bind  the  party  who  makes  it  for  the  payment  of  the  whole 
bill."  In  MargetsoD  v.  Ailken,  3  Car.  &  P.  338,  there  was  no  proof  of  any  notice  of 
dishonor,  bat  after  the  bill  had  become  doe,  the  indorser  offered  to  pay  (he  plaintiff  a 
'ximpoiitionofeigblabillings  in  the  pound.  Lord  TaOtrdat  expiesaed  an  opinion  (hat 
this  dispensed  with  the  necessity  of  notice. 

(a)  HaiTeyv,  Troape,  33  Missis.  S3B,wherelhebilIwaafbr>l,309Jt5.  The  drawer 
paid  S  3iO,  promised  to  pay  S  900  more,  bnl  claimed  a  cn»lii  lor  some  cotton  shipped 
by  him  to  ihe  acceptors.  Fletcher  d.  Froggait,  S  Car.  &  P.  A69,  where  the  drawer  of  a 
bill  for  £300,  not  having  received  due  notice  of  its  dishonor,  stated  to  a  witness  (hot 
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commenced,  of  tlie  juBtice  of  the  plaintiff's  claim ;  (b)  a  etate- 
ment  by  the  indorser,  during  the  pendency  of  the  Buit,  that  the 
maker  had  promised  to  make  Eome  arrangement,  and  that  he, 
the  indorser,  would  pa;  in  the  course  of  a  few  months ;  (c)  an 
acknowledgment  of  the  debt  by  the  drawer,  with  a  promise  to 
pay  by  instalments,  on  short  time.(d)  The  question,  what  infla 
eiice  the  us^e  of  banks  may  have  upon  the  matter  of  waiver  of 
demand,  has  already  been  oonsidered,(e)  as  well  as  the  indorse 
ment  of  a  joint  note  where  the  makers  live  so  far  apart  that  a 
demand  on  all  on  the  same  day  is  impoEsible  ;  (/)  or  where  the 
indorsement  is  made  so  soon  before  maturity  as  to  render  a 
demand  on  the  very  day  of  maturity  impossible.(g-)  lu  the  fol- 
lowing instances  tlie  promises  have  been  held  not  to  be  suffi- 
ciently clear  and  distinct  to  show  a  waiver.  A  reply  by  the 
indorser,  upon  beiag  asked  what  would  be  dcme  with  the  noto, 
that  it  will  be  paid ;  (A)  a  reply  by  an  indorser,  to  the  question 
whether  he  had  any  defence,  that  he  knew  of  no  defence ;  (i)  a 
remark  of  an  indorser  to  a  third  party,  speaking  of  several  bilk, 
that  he  would  take  care  of  them,  or  see  them  paJd,  it  not  being 
certain  whether  the  bill  in  suit  was  referred  to  or  not; (7)   a 

he  did  oot  mem  to  iniist  npon  want  of  notice,  but  mi  011I7  bound  ■«  pay  £T0 
Held,  that  tho  plaintilf  coald  only  recoTer  £  TO. 

{b)  OglMby  V.  Sleambodt,  10  La.  Ann.  117. 

(e)  Hart  f.  Long.  I  Bob.  Lk.  S3. 

(^  See  Union  Bank  v.  Grimahaw,  15  La.  311. 

(e)  Supra,  chapter  00  Demand. 

(/)  &i>ra,  p.  457,  note  v. 

($)  Supra,  p.  45a,  note  I. 

(A)  Creamer  II.  Per>7,  17Piek.  33S.  Shaw,  C.  J.  laii;  "  It  ia  a  rule  of  law,  that  if 
an  indorser,  knowing;  that  there  has  been  no  demand  and  notice,  and  con reraant  with  all 
the  circDmBtances,  will  proini«D  to  pa;  the  note,  chia  is  to  bo  deemed  a  waiver.  Bnt  tbeM 
rales  in  regard  to  notice  and  waiver  are  to  be  held  with  Bome  atrictneas,  in  order  to  ininre 

nniformitj-  of  practice  and  r^ularitr  in  their  application In  the  present  case,  we 

are  of  opinion  that  the  evidence  falla  short  of  proving  a  prsniui  b;  the  defenilsnt.  eiihet 

to  ptj  the  note  or  una  it  paid The  aCrongeiC  expreaaion  nsed  by  the  defendant 

in  the  course  of  a  long  conversation  was,  (he  note  will  be  paiil.  Thia  is  quite  u  con- 
sistent with  the  hjpothesti  that  it  waa  a  mere  usertion  of  hii  expectation  that  it  wonid 
be  paid  b;  the  promisor,  as  of  a  promise  on  hia  own  part  to  pay  it ;  and  from  the  gen- 
eral tenor  of  his  conversation,  we  think  it  cannoL  be  inferred  that  it  was  his  intention, 
knowing  of  his  disdiarge,  to  waive  his  defence,  and  promise  [o  pay  the  note,  or  ice  it 
paid  at  all  events."  Qmtra,  Rogers  o.  Stevens,  S  T.  R.  713,  where  the  drawer  said  Ki 
the  pluntiS*!  agent,  on  being  informed  that  the  bill  had  been  dishonored,  "  It  man  be 
paid."    Lord  Kengmi  directed  a  verdict  for  the  plaintiff;  which  was  susuined. 

(■')  Oriffln  V.  Goff,  13  Johns.  423. 

ij)  MiUer  v  Hackley,  5  Johns.  37$,  Anthon,  SI.     Van  Nat,  3.  said,  ai  reporud  m 
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Gtatemeiit  hj  the  drawer,  on  beiug  urged  by  the  agent  of  the 
holder  to  give  a  good  bill  for  the  amount  of  the  first  bill, 
which  the  agent  said  was  unfair,  that  it  would  afford  him  great 
pleasure  to  do  so,  but  that  he  tliougbt  it  improper ;  (A:)  an  aji- 
Ewer  by  the  indorser  of  a  bill,  in  reply  to  a  demand,  stating 
that  he  could  not  think  of  remitting  till  he  received  the 
draft,  and  requesting  the  holder  to  return  it  to  the  prior  in- 
dorser, if  lie  thought  him,  the  defendant,  unsafe ;  (t)  when  the 
drawer  said,  I  am  unacquunted  with  your  laws ;  if  I  am  bound 
to  pay  the  bill,  I  will ;  (m)  when  the  indorser  said  to  the 
bailiff,  who  had  arrested  him  for  the  debt,  that  it  was  true  the 
note  liad  his  name  on  it,  but  he  had  security,  though  he  wished 
for  time  to  pay  it,(n) 


Johnion  :  "  I  thick  there  was  not  (he  ivqniiita  evidence  of  such  promiae.  It  onghCUt 
hare  be«n  made  out  clearly  and  nnequivocailj.  The  dcfenditnt  onlv  said  to  a  third 
peraon,  when  talking  generally  of  all  the  billa, ....  that  ho  wonld  take  care  of  the  billi, 
or  Bee  tliem  pnid.  Whether  he  oaed  the  one  phraae  or  the  other  is  left  in  doubt;  nod 
if  the  Unt  phrase  wan  used,  it  wan  altogether  nncertain  whether  he  meatit  to  be  under- 
itood  that  he  would  reaiat  or  would  pay  the  bill*,  it  would  be  dangeroua  lo  fix  an  in- 
dotiwr,  without  notice,  and  perhaps  without  knowledjp:,  of  the  Lachca  of  the  holder, 
upon  BQch  loom  convenalioa  with  a  third  penon.    No  case  has  ever  gone  ed  fHi." 

(it)  Sherrod  v.  Rhodes,  S  Ala.  6S3. 

(0  Borradalle  v.  Lowe,  4  Tannt.  93,  where  MansfeU,  C.  J.  said ;  "  I  do  not  find 
any  cage  in  which  an  indorser,  after  having  been  dischaigcd  by  the  laches  of  the  holder, 
has  been  held  liable  upon  his  indorsement,  except  where  an  express  promise  to  pay  the 
bill  has  been  prored.  Now  the  letter  of  the  defendant  contains  no  such  expreaa  prom- 
ise, but  in  a  great  measare  shows  that  the  defendant  was  writing  under  a  supposition 
that  he  was  liable,  and  ibat  the  prior  indoraera  wonld  pay  the  bill ;  for  he  dO!<ircB  that 
it  may  be  sent  to  Trevor  &  Co,,  who  were  the  indorsera  next  in  priority ;  but  when  he 
lAerwards  finds  that  the  Ease  is  otherwiac,  and  that  the  other  indorkCRi  wonld  not 
pay,  and  that  he  also  was  diicharged,  he  refuEos,  as  it  was  still  open  to  him  to  do.  I 
rannot  consider  the  letter  as  conreying  an  abaolnce  proniiee  to  pay  n.c  all  events, 
whether  Trevor  &  Co,  did  or  not',  and  1  think,  in  this  case,  it  would  be  too  much  to 
lilt  the  defendant  by  any  sach  implied  promise.  In  moat  of  iho  cases  where  the  de- 
fendants have  been  held  liable,  they  have  either  made  an  expreaa  promise  to  pay,  or  a 
promise  when  they  had  a  full  knowledge,  at  the  time  they  were  discharged,  or  when 
there  was  a  real  debt  binding  in  conscience,  due  from  them  ;  but  none  of  the  case* 
have  gone  to  the  extent  of  making  the  defendant  liable  ;  and  to  hold  ttiat  he  wm,  in 
thia  instance,  woald  be  extending  them  beyond  their  fair  import" 

{k)  Dennia  v.  Morrice,  3  Esp.  IfiS. 

(n)  Rouse  d.  Redwood,  I  Esp.  155,  where  Lord  Ktaym  said:  "  When  a  penon  is 
uraated,  and  at  the  time  ignorant  of  his  rights,  or  whether  he  is  bonnd  by  law  to  pay 
the  demand  or  not,  and  under  such  ctrcumstancet  makes  any  concession,  and  seem- 
hi^l;?  admits  the  demand,  such  admission  shall  not  be  allowed  to  be  given  in  evi- 
dence to  charge  him."    See  Cuming  tr.  French,  3  Camp.  106,  note ;  May  b.  Coffin,  4 
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It  has  often  been  said  that  the  promise  must  not  be  coudi- 
tioiial ;  (o)  but  the  authorities  in  which  this  doctrine  is  held  do 
cide  only  that  a  conditional  promise  which  is  unaccepted  is  not 
ljin<flng.(7})  And  we  think  the  rale  slionld  be  so  stated,  because 
if  tlie  holder  agrees  to  perform  the  conditions  stipulated,  and  does 
substantially  carry  them  out,  this  would  seem  to  show  an  intent 
to  waive  objection  to  any  laches  equally  with  a  direct  uncondi- 
tional promise.(7)  Thus,  an  offer  by  the  drawer  to  pay  by 
instalments,  substantially  accepted,  has  been  held  binding.(r) 

The  following  are  instances  in  which  a  conditional  promise, 
not  accepted,  has  been  held  not  binding.  An  offer  by  the  in- 
doFser  to  give  his  own  note,  payable  in  a  year,  refused  by  tlie 
holder,  because  he  wished  an  indorser  to  tliis  note  ;  («)  an  offer  by 
an  indorser  to  turn  out  notes ;  (()  an  offer  by  an  indorser  to  pay 

(o)  See  Doiialdaon  v.  Means,  4  Dall.  109;  ttojfon,  J.,  SuSMx  Bank  v.  Baldwin,  S 
HaniBon,  4BT,  49S,  496  ;  Daniel.  J.,  Moore  p.  Tarker,  3  Ired.  347, 

ip]  In  Crain  v.  Colweli,  8  Johns.  384,  the  court  laid :  'The  pronisa  was  condi- 
Eionnl,  and  not  binding,  except  upon  Ihe  larnu  im^ioMd."  In  the  f'HHeA  cited  t'f/'V, 
the  offers  were  rejetted.  Sice  v.  Cunninghuni.  1  Cowan,  397.  In  Barkalaw  r.  Ji^n- 
■on,  I  UarriNon,  397,  403,  /Jambhaer,  C.  J.  said ;  "  The  offer  made  bj  the  defmdant 
not  having  been  accepted,  maltera  remained  in  ilatu  quo,  and  earh  party  stood  upon  their 
legal  righlH."  In  Kcnnon  b.  McRea.  7  Port.  Ala.  175,  1B4,  CMrr,  C.  J.  &aid  :  "  If 
conditional,  the  performance  of  the  condi[iun  nrnst  be  proved,  before  Ihe  promise  or 
Hctnowledgmenl  becomes  absolute."    See  Cumin);  u.  Frendi,  2  Camp.  106,  note. 

(})  ThuH  it  will  be  seen  in  the  cases  cited  (ii^iru,  that  the  promiaes  were  held  land- 
ing, although  conditional.    But  the  conditions  were  accepled. 

(r)  See  Union  Bank  c.  Grimshaw,  15  La.  321.  339,  where  Morphg.J.  said:  "In 
defendant's  first  letter  to  the  plaintiff,  after  fully  achnowledfpng  hii  obli^^tioR  (o  pa; 
hb  bills,  he  proposes  to  renew  them  at  four,  six,  eight,  and  ten  months'  sight,  with  in- 
terest, Dnder  the  most  solemn  assurances  of  payment  Nine  monthi  after,  he  writes 
two  other  letters  in  the  same  sense,  asking  the  plaintiffs'  ihduleeTice  on  paying  part, 
and  offering  additional  eeenrilj.     It  is  objected,  that  these  prDpoailioTH  of  dtfendtuit 

were  njected,  and  that  his  promises  to  pay  were  conditional The  defendant's 

prapositions,  it  is  true,  were  not  fbrmalij  accepted,  bnt  in  consequence  of  his  anqoali- 
Aed  acknowledgment  oFtfie  debt,  and  positive  assurances  of  payment,  the  plaintiff  for- 
bore to  bring  suit  until  the  SSd  of  February,  less;  thus  granting  him  a  delay  of  nine 
months,  a  greater  or  mora  advantageous  indulgence  than  he  had  asked.  It  doea  not 
appear  to  as  that  there  il  any  condition  in  the  defendant's  letters;  there  is  trrm  <^ 
fuynmil,  bat  not  a  cmdilion.  They  are  two  things  very  distinct;  the  former  neces- 
sarily presupposing  a  debt,  and  the  latter  not  '  A  ttrm,'  says  Pothier,  Mo.  aso  w 
Obligations,  '  differs  from  a  condition,  inasmneh  as  a  condition  suspends  Ihe  fgage- 
mtat  Jbrmtd  hg  tf\t  agretmenl ;  whereas  a  Itrm  docs  not  suspend  Ihe  engagement,  but 
merely  poalponea  Ihe  execution  of  it.' ....  Defendant's  acknowledgment  of  the  debt, 
and  his  promise  lo  pay  it,  must  then  be  viewed  either  as  an  admiaston  tliat  the  nolloM 
"oere  good,  or  as  a  waiver  of  them." 

Il)  Agan  B.  M'Manns,  II  Johns.  ISO. 

It)  Crnin  v.  Colweli,  B  Johns.  384. 
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part  in  cash,  and  to  give  his  note  for  the  balance  ;  (u)  an  offer  bj 
the  indorser  to  give  a  new  note  of  the  same  maker,  indorsed  by 
him,  refused  by  the  holder,  who  asked  the  indoraer's  own 
note ;  (v)  an  offer  by  an  indorser  to  give  his  own  note.(w) 

It  seems  to  be  well  settled,  that  a  mere  promise  to  pay,  al- 
though direct  and  unqualified,  will  not  be  sufficient  to  constitute 
a  waiver,  where  it  appears  that  demand  was  not  made  nor  no- 
tice given,  or  whore  there  was  actual  laches  in  the  acts  them- 
selves.  The  plaintiff  in  each  case  must  go  farther,  and  prove 
knowledge,  on  the  part  of  the  party  promising,  of  the  facts,  (x) 


()■)  Barkalow  n.  JohnioD,  I  HurisoD,  397. 

(ti)  Laporte  v.  Lnndrr,  17  Mut  La.  359,  16  id.  12S. 

(b)  SicB  o.  CanninBhum,  1  Cowbd,  397. 

(x)  KtWcj  r.  Brown,  9  Onj,  108  ;  Low  e.  Hoirird,  10  Ciuh.  159 ;  Hopkini  r.  U»- 
well,  IS  Mhh.  51.  See  Freemtin  v  Boynton,  T  id  483  ;  Hnnt  v.  Wadlei^h,  36  MniM, 
STl;  Davis  V.  Gowen,  17  id.  3ST  ;  Oroton  v.  DRllheim,  6  Oreenl.476;  Edwirda  v. 
Tondj,  36  K.  H.  540;  Woodman  D.  EaBiman,  10  id.  359;  Carter  v.  Bnrlay,  9  id. 
5SS.  57S  ;  Fnrrin|noii  v.  Broim,  7  id.  171,  where  an  indomer  Bipioed  an  instniinent 
■Mlin);  that  he  held  hlmielf  aaHinntable.  Held  not  binding,  because  not  prored  M 
have  been  niede  with  knowledge  of  laches.  Oiis  t.  Hnwcy,  3  id.  346 ;  Jon«i  e.  Sar- 
age,  6  Wend.  65S;  Sice  f.  Cnnninghanl,  1  Cowen,  397;  Trimble  v.  Thome,  16  Johna. 
lS3;Bee)[niuiD.Connell7,  cited  ISid.  tS«;  Grain  x.  Colwi^ll,  8  id.  384  ;  Sa»sex  Bank 
V  Baldwin,  2  Harrison,  487  ;  U.  S.  Bank  u.  SoalhaH,  id  473  ;  Barkalow  c.  Johnson, 
1  id.  397;  Philipt  n.  M'Cardy,  1  Harris  &  J.  187;  Pattonf.  Wilraot  id.477  ;  Bank  of 
U.  9,  V.  Leathers,  10  B.  Mon.  S4,  66  ;  Moore  e.  Cofficld,  1  Der.  147  ;  Focheringhani 
F.  Price.  1  Bay,  t91 ;  Sparloek  v.  Union  Hank,  4  Hamph.  336 ;  Brawn  e.  Lmk,  4  Ytrg. 
SIO;  New  Orleans  Bank  r.  Harper,  11  Rob.  La.  131  ;  Locosle  v.  Harper,  3  La.  Ann. 
385 ;  Qlcnn  o.  Thistle,  I  Rob.  La.  579  ;  Harris  e.  Allnutt.  IS  La.  465 ;  Tickncr  «.  Rob- 
erta, 11  id.  14.  Bat  in  Walker  y-Laveny,  6  Mnnf.  487,  the  drawer  acknowledged  that 
ihe  debt  was  a  jnsi  one,  and  said  that  he  would  pay  it.  The  defendant's  counsel  asked 
the  conrt  lo  charge  the  jory,  that,  nnlesi  the  acknowledgmeni  wis  made  with  ■  know^ 
edge  of  the  facta,  it  was  not  to  be  received.  But  the  conrt  instructed  the  jury,  that 
(he  acknowledgment  wag  a  waiver  of  all  notes.  A  judgment  fbr  the  plaincilf  waa 
nfflnned.  The  reasons  for  the  opinion  of  the  court  an  not  slated.  Ii  may  be,  how- 
ever, that,  inssmneh  as  it  waa  a  question  of  waiver  of  notice,  they  proceeded  upon  tbs 
ground  that  ibe  defendant  mast  have  known  whether  be  had  received  notice  or  not. 
This  case  is  recognized  in  Fate  t>.  M'Clurr,  4  Band.  Vs.  164;  Blesan]  u.  Hint,  9 
Burr.  1670.  See  Goodall  v.  Dolley,  I  T.  R.  TIS.  In  Hopley  v.  Dufresne.  IS  East, 
17B.  the  plaintiff  had  been  nonsuited  because  the  presentment  had  been  made  after  bank- 
ing honn,  although  there  was  evidence  thai,  after  Ihe  declaration  hail  been  filed,  the 
defendant  had  applied  fbr  an  e:(tension  of  time  within  which  lo  pay  the  bill.  It  did 
not  expressly  appear  whether  the  dclendanl  knew,  at  the  time,  of  the  defect  in  the  pr»> 
•entment.  "  Lord  EUenboroagh,  stopping  the  argument,  said  (hat  the  court  thought 
thjt  it  should  have  been  lefl  to  the  jury  lo  say  whether,  under  the  circum stances  of 
the  case,  the  defendant  had  notice,  at  the  lime  of  his  application  for  indulgence,  thai 
there  had  been  no  due  prescQlation,  and  therefore  mnde  the  rule  aboolute  "  fi)r  a  new 
trjaJ.    In  T^ckin  r.  Oraham,  I  Cromp.  &  M.  ISS,  the  clerk  of  ^  defeodaut,  a  drawee, 
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It  bas  boea  Eometimes  sud  that  a  waiver  caiinot  be  inferred. (y) 
But  ir  by  this  is  meant  that  direct  knowledge  must  be  proved, 
we  Uiink  it  incorrect.  Indeed,  there  does  not  appear  to  be  any 
good  reason  why  knowledge  may  not  be  proved  in  the  same 
manner  and  by  the  same  evidence  in  this  mattef  as  in  any  other. 
A  jury  will  be  justified  in  inferring  knowledge  from  a  variety  of 
circumstances,  such  as  the  situation  and  connection  of  the  par- 
ties, ihe  words  and  acts  of  the  indorser,  the  time  which  has 
elapsed  between  the  maturity  of  the  note  or  bill  and  the  prom- 
ise, and  tlie  like.(z)     It  would  seem  that,  where  the  quesUou 


called  npoD  au  indoner  ibt  da;  after  maturity;  bai  beTora  it  coald  be  known  that  the 
bill  had  been  dishonored,  and  after  it  bad  been  intimated  thai  th«  acceptor  wonld  not  or 
could  not  probably  pay,  the  clerlL  aaid  :  "  If  thai  be  ao,  I  enpposB  cher«  ii  □□  allefnadre 
but  for  me  to  pay  the  Ull ;  if  yon  will  bring  il  to  Sheffield  next  Tnesday,  I  will  pay  It." 
Held  not  Unding,  the  defendant  having  received  no  notice  till  aevenl  day*  after  matn- 
rily.  The  rule,  at  ttaled  in  the  text,  ho*over,  ia  inconaiatent  with  the  language  used  in 
■ome  of  the  caacs,  whore  it  ia  stated  that  a  promiae  to  pay  will  diipeoSe  with  proof  of 
ptvaentment  and  notice,  and  throw  on  the  defendant  the  donble  hnrden  of  pmTing  lacbei 
and  ignorance.  This  point  is  treated  infra,  p.  eS4.  So  in  Schmidt  v,  Radcliffa,  * 
StiDb.  a»6,  where  the  indoraer  promised  to  pay  eight  months  after  maluriiy,  the  maker 
and  indorser  leeiding  in  the  same  place,  and  having  frequent  buainesa  transactiona  witb 
each  other,  the  conrt  iieem  ta  have  considered  the  promise  anlHcient. 

(y)  See  Laporte  v.  Landry,  16  Mart.  La.  125,  17  id.  3S9. 

(i)  InManinu.  WiosloiT,S  Mason,  941,  where  there  had  been  a  delay  of  Hven  month! 
Ut  demand  payment  of  the  note  which  was  payable  on  demand,  whidi  ia  an  nnrcaaoo. 
able  delay  under  ordinary  circnmatancci,  Stari/,  J.  charged  the  jary  as  followa :  "^  A 
promiae  to  pay,  wlib  a  full  knowledge  of  all  the  facta,  is  binding  npon  the  indorttr, 
although  he  might  otherwiae  be  diacharged.  But  if  he  promiie  in  ignorance  of  mate- 
rial facts  affecting  hia  righti,  it  is  not  a  waiver  of  those  rights.  The  question,  then,  ia, 
whether  the  indoraer  in  this  case  had  such  knowledge.  It  may  be  inferred  from  (be 
connection  between  the  partiea,  their  near  relationship,  aod  the  deep  interest  which  the 
defendant  had  in  this  particular  case  to  ascertain,  after  the  death  of  the  maker,  bii  own 
reeponsibility  aa  Indoner.  It  may  also  be  inferred  from  the  langaage  used  by  him  nn 
this  occaaion.  He  did  not  abject  to  the  delay,  though  he  knew  the  length  of  time 
which  had  elapsed  since  the  note  was  given.  Aa  no  objection  of  thia  sort  was  made, 
it  leads  to  the  presumption,  either  that  the  indorser  understood  originally  that  the  note 
waa  10  lie  unpaid  for  a  period  at  leait  aa  long,  or  that,  nnder  all  the  circumitances,  be 
did  Dot  deem  It  an  unreasonable  delay.  He  had  no  gronnd  to  preaume  that  any 
demand  of  payment  was  made  of  the  maker  in  his  lifetime,  and  the  fact  that  the  first 
knowndemand  wason  theadminiatratora,  and  the  tlrsi  notice  given  to  him  aFicr  that  de- 
mand, would  strongly  lead  him  to  the  conclusion  that  there  had  been  no  prior  demand. 
And  iti  fact  no  prior  demand  was  made.  But  as  these  are  mere  prrsamptions  of  fiut 
an^ng  from  the  circnmatances,  the  jury  will  give  them  what  weight  they  think  then>  en- 
titled to."  See  the  remarks  of  Eiaiii.  J.,  cited  in/ra,  p,  608,  note  p,  where  an  indorser 
of  a  bill,  after  having  had  sufficient  opportunity  to  ascertain  the  circumstances  of  ibe 
presenimeiit,  protest,  and  notice,  promised  a  snbaeqaent  indorser  who  had  taken  np  the 
ImII  to  repay  him,  oftenrards  received  tbe  bill  from  (his  indorser,  proved  it  in  Ua  nvi 
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was  one  of  waiver  of  notice  alone,  an  unequivocal  promise  on 
the  part  of  the  indorser  or  drawer  would  ordinarily  be,  at  least, 
prima  facie  sufficient ;  because  the  party  must  know  whether  he 
had  received  notice  or  not ;  and  a  promise  to  pay  when  no  notice 
at  all  has  been  given,  would  seem  to  slio.w  on  intent  to  waive  objec- 
tion to  liability  on  this  account.  There  are  authorities  in  which 
ttiis  view  seems  to  be  adopted,(a)  but  it  is  inconsistent  with  otb- 


imine  agaiiut  the  estate  of  the  dr««cr  who  had  failed,  received  a  dividend  apon  it,  and 
niuiiKi]  the  bill.  Held  that  be  wu  liable  on  thia  promiie,  ddIbu  lie  could  prove  it  to 
have  beeD  made  ander  a  miiiake  of  the  facn,  Maitin  d.  Ingersoll,  S  Pick.  1.  In  Hop- 
ley  r.  Unfresae,  li  E*«i,  S7»,  the  lacu  in  which  are  cited  wpra,  p.  601,  note  x,  tbe 
graands  on  which  it  waa  contended  that  the  indoreer  knew  that  the  presentment  had 
been  defective  appear  to  have  been,  tbat  the  defendant,  on  indorser  of  a  UU,  applied 
for  an  exteiisiun  after  tbe  declaration  bad  been  Bled,  which  alleged  due  presentment. 
Lord  EllenhoroDgh  appear*  to  have  coiiBJdered  chcae  drcunutances  aoforsafficient  u  to 
autliori^  the  question  of  knowledj^  to  be  submitted  to  the  jury.  In  Patlenon  a. 
Secher,  G  J.  B.  Moore,  319,  the  defendant,  a  drawer  of  a  bill,  appear*  to  have  made  ■ 
procnisc  to  the  plaiatiff's  nttomej  ;  and  subaequenllj,  on  the  same  day,  the  defendant** 
attorney  wrote  a  letter  to  the  attorney  of  the  plaintiff,  stating  that  he  had  wailed  on  the 
defendant  and  adriaed  with  him  Kspecliog  the  demand ;  and  that,  in  behalf  of  thn 
defendatit,  he  offered  to  give  a  warrant  of  attorney  for  the  amouut,  payable  it!  three 
months,  tbe  earliest  period  that  he  conld,  with  any  degree  of  i-ertainty,  Rk  for  the  pay- 
ment of  tbe  same  Although  tbe  bets  do  not  show  whctlier  there  was  any  presentment 
or  protest,  yet  the  conrc  seem  to  have  decided  the  case  upon  the  Kroaod  tbat  the  above 
hcta  conitiiDled  a  waiver  of  presentment,  and  not  merely  presumptive  evidence.  See 
Schmidt  o.  Radcliife,  4  Stroh.  995. 

(a)  Hea  the  remarks  of  tVatkiagtoti,  J.  cited  irtfia,  p.  605,  note  g.  Bee  Walker 
V.  Laverty,  6  Manf.  487,  lufirn,  p.  SOI,  note  z;  Pals  v  M'Ciure,  4  Rand.  Va  164; 
Rogers  D.  Hackett,  1  Foster,  100,  infra,  p.  60S,  note  <;  Wilkes  o.  Jacks,  Peake,  303  ; 
Nash  i:.  Harrington,  1  Aikens,  39,  9  id.  9 ;  Ladd  v.  Kennoy,  2  V.  H.  340,  where  the 
preaentmotit  was  in  due  season.  BiiJardim,  C.  J.  said :  "  In  the  present  case,  the  de- 
fendant, when  informed,  nrare  tlian  four  weeks  after  the  note  became  due,  that  it  had 
not  been  paid,  made  no  objection  that  he  had  not  been  sensonably  notilied,  but  prom- 
ised to  see  the  maker,  and  have  the  note  paid  before  be  returned  home.  We  are  of 
opinion  that  the  jary  were  rightly  directed  to  consider  snch  a  promise  as  a  waiver 
of  any  objectioa  to  the  notice,  and  that  there  must  be  a  judgment  on  the  verdict. 
See  ibe  remarks  of  Waton,  C.  Jn  cited  iitfra,  p.  B04,  note  d:  of  Shna,  C.  J.,  infra, 
p.  606,  note  k.  In  the  facts  as  reported  there  does  not  appear  to  have  been  any 
evidence  of  actual  knnwiedge  thai  no  notice  had  been  given.  In  Fitch  u.  Redding, 
4  Sandf,  130,  where  tbe  defence  was  want  of  proof  of  notice,  the  dravrar  of  the  chedc 
apolcqciied  for  its  not  being  paid,  and  gave  as  a  reason,  that  it  was  not  convenient  at 
the  time,  bat  promised  to  pay  it  in  a  few  days.  Doer,  J.  said :  "  As  the  defendant  had 
r,o  fundii  in  the  bank  npon  which  the  check  was  drawn,  he  was  not  entitled  to  notice ; 
and  had  he  been  notiSed,  his  subsequent  promise  lo  pay  the  check  would  have  been  a 
waiver  of  the  defence."  There  docs  not  appear  to  hnve  been  any  evidence  of  knowl- 
■dge  of  want  of  notice.  In  Barkalow  d.  Johnson,  I  Harri.'ion,  397,  409,  Hornbloatr, 
C.  J-,  after  referring  to  the  absence  of  (iicis  showing  knowledge,  said  that  tlie  indorser 
■■  knew  indeed  whether  be  bad  or  had  not  received  a  notice  of  demand  and  non-pay 
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«n.{b)  In  the  foUowiag  iastaiices,  tlie  findiug  of  tlie  jury,  that 
the  defeiidaiit  liad  knowledge  of  the  facte,  was  held  to  be  jueli- 
fied ;  where  the  agent  of  the  plaintiff  called  on  the  defendant, 
and  informed  him  tliat  he  had  neglected  to  take  measures  for 
the  collection  of  tlie  note,  and  aeked  him  what  he  should  do ;  (c) 
where  the  drawer  of  a  draft,  on  being  informed  of  its  oon- 
payment,  took  the  draft  to  obtalii  payment,  and  afterwards 
returned  it,  saying  that  he  was  unable  to  procure  paymeut ;  (d) 


ment."  In  Deboji  v.  Mollere,  15  Mart.  La.  318,  MaikruK,  J.  Mid :  "  ItiU  igKeraent 
\t  eqaiTslent  to  a  promise  to  pay,  and  it  only  remaini  to  ascertain  the  legal  effect  of 
the  promise.  The  indocMr  mast  have  known  irhether  be  was  dniy  notified  of  the  pro- 
tMI.  If  he  were  not,  hj  promiiing  to  pay  he  waived  the  advantage  whidi  each  negli- 
gence would  otherwiao  have  ^ven ;  if  he  did  not  receive  rc^lnr  notice,  be  is  tiaMs 
under  hia  labuqaeni  promise."  Sea  Nash  o.  Haniogton,  1  Aikeni,  39,  S  id.  S ;  Loom 
V.  Loose,  3e  Peno,  Sute,  53B. 

'(i)  Trimbles.  Thome,  IS  Johns.  ISS.  A^Mior,  C.  J.said  :  "  Ths  court  never  intended, 
in  the  various  cases  which  hnve  come  before  them  on  this  point,  to  leave  [t  to  be  infemd, 
IVom  the  mere  bet  of  the  sobsequent  promise,  (hat  regular  notice  had  been  given,  or 
was  intended  to  be  waived.  In  the  case  of  Beekman  «.  Connelly,  recently  before  ns, 
we  held,  tliat  (lie  proof  of  a  promise  to  pay,  merely,  without  its  appearing  also  that  dn 
pany  knewbe  had  not  received  regnUr  notice,  did  not  diepenee  with  the  proof  of  t^u- 
lar  notice.  An  indoraer  may  believe  that  due  notice  baa  been  given,  inasmnch  as 
notices  need  not  be  personally  served,  and  under  an  ignorance  of  ibe  fact,  consider 
himEelf  lisble  when  he  is  not.  Il  is  no  hardship  on  the  holder  of  a  bill  or  note,  to  ra- 
qnire  of  him  proof  of  regular  notice  ;  but  if  a  party,  with  a  full  knowledge  of  all  the 
bets,  volnnlarily  pramises  to  pay,  and  waives  his  right  to  notice,  he  will  be  held  lo  his 
promise."  This  case  has  been  overmled  by  another  in  the  game  jnriEdicIioo,  and  mucfa 
ionbted  in  others,  as  will  be  teen  anbseqnently,  b«t  on  another  point.  Bo  DayUm,  J., 
in  Sussex  Bank  v.  Baldwin,  2  Harrison,  4S7,  4Se,  said,  that  "an  admission  that  iralica 
nf  the  protest  had  been  received  through  the  bank  is  nothing.  It  does  not  appear 
wAot  it  was  received."  Hicks  s.  Duke  of  Beaufort,  4  Biag.  N.  C.  319 ;  New  Orieans 
Bank  o.  Harper,  13  Bob.  La.  £31  ;  Lacoste  r.  Harper,  8  La.  Ann.  385;  Qlenn  r.  This- 
tle, 1  Rob.  Lo.  STa ;  Harris  v.  AUnntt,  IS  La.  «65 ;  Laporte  e.  Landry,  17  Mart  Im. 
BS9,  IB  id.  1!B. 

(e)  Bigereon  v.  Hathews,  SO  How.  496. 

\d)  Cram  r.  Sherburne,  14  Maine,  48.  Walim,  C-  J.  said  :  "  It  is  insisted  that  there 
is  DO  evidence  that  the  defendant  knew  that  the  plaintilf  hsd  been  guilty  of  laches,  and 
that  therefore  the  judge  was  not  jnatiSed  in  leaving  It  to  the  Jury  to  find  such  kooiri- 
edge.  We  think  otherwise.  The  defendant  knew  that  no  notice  had  been  given  to 
him  that  the  note  was  not  paid,  until  a  month  after  it  was  drawn,  although  it  wo*  pay- 
able in  three  days.  And  his  conduct  is  evidence  that  he  knew  the  order  had  not  been 
demanded  at  Its  maturity,  for  he  himself  nndenook  at  that  time  to  make  the  demand 
for  the  plaintiff  of  the  drawer,  who  declined  to  pay  it.  He  knew  this  demand  waa 
uureasonable,  notwithst&nding  which  he  expressly  promised  ths  plaintiff  to  pay  him 
the  amount  of  the  order.  The  demand  made  b;  the  defendant  was  either  made  by 
him  as  agent  for  the  plaintiff,  the  holder,  or  it  is  evidence  tliat  he  undertook  to  do  it 
himaelf,  waiving  his  right  to  require  that  it  shonld  be  done  by  the  plaintiff.    And  il 
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where  the  holder  testified  that  the  indorsor  knew,  by  a  converB^ 
Hon  held  between  tliem,  that  no  demand  had  been  made ;  (e)  an 
acknowledgment  of  liability  by  the  first  indorser,  coupled  with 
an  agreement  to  pay  one  fourth  of  the  note,  subsequent  to  a  suit 
against  him  by  the  holders,  and  judgment  obtained  after  conte^ 
tation.{/) 

In  tlie  following  instances,  tlie  evidence  was  held  not  sufficient 
to  show  knowledge.  A  statement  by  the  indorser  that  he  knew 
that  tlio  maker  had  not  pfdd,  and  was  not  to  pay  the  note ;  that  it 
was  the  concern  of  himself  atone,  and  tliat  tlie  maker  had  noth- 
ing to  do  with  it ;  (g)  knowledge  tliat  a  note  liad  not  been  paid, (A) 
because  a  knowledge  of  non-payment  is  not  a  knowledge  of  non- 
presentment  ;  a  statement  by  an  indorser,  that  ho  had  no  depend- 


dthsr  cue  it  <i  eridence,  b;  neceuiuy  implicatioD,  of  ft  waiver  of  notice  of  oon-pnj 
mnot  from  the  plaintiff" 

((]  'Rofpin  V.  Hadcetl,  1  Foater,  lOO.  This  was  hold  a  waiver  of  demand  and  no 
tice  ;  noihing  appean  to  be  >aid  M  to  the  knowledge,  or  want  of  knowledge,  of  the 
notice  not  being  given. 

{/}  Keeter  v.  Banine,  13  Wend.  110  In  this  caie  jadgmeat  had  been  obtained 
against  the  laat  indorKr,  and  the  maker  and  indoner  had  agreed  that  each  ahonld  pay 
one  Ibarth  of  the  jad^ent,  and  neither  party  shoald  look  to  the  other  for  any  part  M 
agreed  to  be  paid  by  him.  The  second  indorser,  neTenhcleu,  after  payment  of  his 
fourth  part,  ined  the  flnt  indorser  for  (he  amount,  and  recovered,  becanae  tbcre  wa« 
DO  consideration  for  the  agreement.  It  was  in  thii  last  eait  that  the  duFendant  was 
presumed,  from  the  facts,  to  have  had  knowledge  of  laches,  and  demand  and  no^ee,  if 
any  existed. 

(j)  Thornton  w.  Wynn,  12  Wlieal.  183,  188.  Wiutiinglm.  J.  said  :  "  These  decla. 
nuions  amonnted  to  an  unequivocal  admission  of  tbo  original  liability  of  the  dercDdont 
to  pay  the  note,  and  nothing  more.  It  does  not  nccctutrily  admit  the  right  of  the 
holder  to  resort  to  him  on  the  note,  and  that  he  had  received  no  damage  from  the  want 
of  notice,  anless  the  jury,  to  whom  the  conclusion  of  the  fact  fniin  ihc  cvidt'Dce  ought 
M  have  been  snbmitted,  were  sBtisRcd  that  the  dufundnnt  ivnn  aliio  apprised  of  the 
laches  of  tlie  holder,  in  not  making  a  re);a1ar  deiniind  of  [inyment  at  the  note,  by  which 
he  was  discharged  from  his  responsibility  lo  pay  it  The  knowledge  of  this  fact  (brmed 
an  indispensable  pan  of  tlie  plaintiiTe  case,  since  without  it,  it  eannoi  fairly  be  inrcrred 
thai  the  defendant  intended  to  admit  the  right  of  ilie  plaiuiiir  io  r»iurt  to  him,  if.  in 
point  of  fact,  he  had  been  guilty  of  such  laches  as  would  dischat^  him  in  point  of 
law.  For  anything  that  appeared  to  (he  court  below,  from  the  evidence  slated  in  (he 
bill  of  excepttons,  (lie  admissions  of  ihe  defisndant  may  have  been  made  n|K>n  the  pre- 
tumptioD  that  the  holder  had  done  all  that  (he  law  required  of  him,  in  order  to  chargs 
the  indorser.  That  due  notire  was  not  given  to  the  defendant,  he  could  not  fail  to 
know  ;  bat  that  a  ivgular  demand  of  (he  maker  of  the  note  could  not  be  inferred  by 
the  court  from  the  admissions  of  the  detcndanc" 

(h)  I«w  V,  Howard,  II  Cush.  36g,  where  a  charge  lo  a  jury,  that  a  promise  to  pay, 
wllh  full  knowledge  that  the  note  had  not  been  paid  nor  notice  given,  was  a  waiver  of 
demand  uid  notice,  was  held  incoirect. 
61  • 
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ence  on  tlie  maker  to  pay  the  note,  tliat  he  understood  that  the 
note  was  lying  over  unpaid,  and  he  expected  it  would  have  beeo 
sent  on  for  collection  before  ;  (i)  the  fact  that  the  drawer  has  in- 
cluded the  demand  in  an  account  for  his  creditors,  in  an  applica- 
tion for  his  discharge  in  insolvency. {_;■) 

Although  it  is  clear  that  a  promise  to  pay,  with  knowledge  that 
no  demand  has  been  made  nor  notice  given,  is  sufficient  to  con- 
stitute a  waiver ;  yet  it  is  still  open  to  the  defendant  to  prove  that, 
although  he  knew  these  facts,  the  promise  was  made  in  ignorance 
of  other  materia!  circumstances,  wliich,  if  he  had  known,  would 
have  prevented  him  from  making  the  promise.(ft)  Tlius,  where 
the  holder  gave  up  the  indorsed  note  to  anotlier  party,  receiving 
his  in  return,  under  circumstances  showing  tliat  t^e  latter  note 
was  taken  in  payment  of  tlie  former,  or  under  circumstances 
which  would  discharge  the  indorser,  and  subsequently  took  back 
the  former,  the  latter  being  unpaid,  a  promise  by  the  iudoreer  to 
pay,  in  ignorance  of  those  circumstances,  was  held  not  bind- 
ing.(/) 

(i)  n.  S.  Bank  v.  Sontliard,  2  Harrison,  1T3.  NaiiuM,  J.  laid  :  "  Soppose  h«  did  not 
expect  thai  the  maker  vonld  pny  tho  note,  ihiii  vrontd  nut  absotTe  the  holdcn  from 
tbeir  obligation  to  make  the  dcmaiid  ;  and  (uppoie  it  to  be  true  (hat  he  was  infomed 
that  the  cots  vas  Isyin);  over  unpaid,  this  wtu  no  evidence  to  him  that  it  had  bem 
dulv  demanded  of  the  maker ;  and  hii  experiaiion  .that  it  would  before  hare  been  aent 
OD  for  roilcction  doca  not  prove  that  he  Itneir  that  he  w*i  diicharged  by  the  laches  of 
the  holder," 

(j)  Jones  V.  Savage,  6  Wend.  BS8. 

(jt)  Lov  e,  Hotrard,  10  Cuch.  1S9.  where  the  jadge  at  Nisi  Prins  chargied  the  jarj 
that,  though  it  nas  gencrallir  (ruo  chat  a  pramiac  by  an  indorser  to  pay  the  note,  when 
there  had  been  no  dornnnd,  and  no  notice  of  its  dtehonor.  woald  be  held  to  be  a  waiver 
thereof,  if  these  farts  were  known  to  him  ;  jet  the  rale  would  not  apply  to  a  case  where 
other  material  circumstancea  existed,  the  knowledge  of  which  wu  esecniial  to  ■  fall 
andcntanding  of  his  rights  and  oblitnilians.  Shaar,  C.  J.  said  :  "  We  think  the  direo- 
lions  were  right.  The  legal  foundation  of  the  doctrine  of  waiver  is,  that  a  party  know- 
ing bis  rights  voluntarily  conflonts  to  forego  them Knowledge  of  nit  the  ma:eri»I 

facta  on  which  those  rights  depend  ts  essential  to  a  valid  waiver.  The  legal  liability  of 
an  Endorser  is  conditional  on  demand  and  notice.  Bat  the  condition  in  one  made  for 
his  benefit;  and  therefore  he  may  waive  it.  If  be  is  salisfled  that  demand  and  notice 
would  be  of  no  benefit  to  him,  it  is  qoite  natural  that  he  should  waive  them.  In  pn- 
ecal,  if  be  knows  there  has  been  no  demand  and  notice,  and  yet  promises  to  pay,  it  h 
strong  evidence  of  wuver.  But  if  there  be  other  facta  which  might  tend  to  inflnenca 
his  judgment,  known  to  the  holder,  but  not  to  the  indorser,  then  his  promise  to  pay  is 
not  conclusive  evidence.  Here,  then,  were  &cl8  niteged  to  be  material,  and  if  true.  wei« 
so,  and  they  were  left  to  tho  jury  with  proper  directions,  who  found  a  verdiet  for  Iba 
del^cdant,  and  therefore  affirmed  the  truth  of  the  facts." 

(0  Lowf.Boward,  lOCoth.  IS9.  The  beta  in  this  CMC  were  as  follows,   l^ebolte 
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It  lias  been  held  by  some  authorities,  that  a  promise  to  pay  by 
ttie  indorser,  in  ignorance  of  the  fact  that  Uie  circumstances 
known  to  him  would  discharge  him  in  law,  was  not  binding ;  or, 
in  other  words,  that  a  promise  to  pay  in  ignorance  of  law  was  of 
DO  efrect.(m)     But  this  has  been  repudiated,(n)  and  with  reason, 

of  the  fiitt  note  wtat  to  tb«  puti«a  In  wboM  employ  the  m«ker  wu,  to  endsaror  to 
obtaiD  pBymeDt  out  of  whut  they  might  be  owing  tbe  maker.  Thej  look  this  note  and 
g»vc  thiiir  oini  for  the  sanic  amoani,  payable  at  the  lame  time,  wbich  the  bolder 
recL-ired  as  a  receipt  for  the  first.  They  owed  the  maker  at  the  time,  showed  Mm  the 
note,  and  with  his  conienl  agreed  to  charge  it  to  him.  The  makers  of  the  second  note 
become  insolveat,  and  Chete  had  been  do  settlement  between  them  and  ihe  maker  of 
the  BnL  The  holder  then  took  back  from  the  maken  the  fitBt  note,  giving  up  the  sec- 
ond. Before  the  time  of  Ihe  lost  transfer,  one  of  Ihe  makers,  who  had  obtained  potM*. 
eion  or  the  second  note,  had  erat'ld  his  name  therefnim,  bat  put  il  npon  the  note  agwn, 
at  the  saggcstion  of  the  holder,  who  made  a  rerbal  agreement  that  he  shoald  nerer  be 
called  on  for  payment. 

{m)  Warder  e.  Tucker,  7  Mass.  449,  where  the  coart  said:  "And  althongh  the 
defendant,  when  be  first  receired  notice  from  the  plaintifflj  of  the  protest  of  the  bill, 
considered  bimielf  as  liable  by  law  to  pay  the  plaintim  the  amoant  of  it,  yet  his  igno- 
rance of  the  law  shall  not  bind  him  to  raifll  an  engagement  made  through  mistake 
of  (be  law."  In  Freeman  v.  Boynton,  T  Mass.  483,  Parlor,  J,  said  :  "Nor  will  any 
supposed  acknowledgment  of  the  indorser,  that  he  was  liable  to  pay  the  note,  aTail  die 
plaintilfii  in  the  present  caae.  The  facta  reported  do  not  show  ntiy  direct  promise  to 
pay,  and  eren  if  they  did,  it  is,  well  settled  that  a  promise  nnder  tnch  circnm stances  aa 
show  an  ignorance  that  the  party  was  legally  diichar;^  i>  wilhont  consideration  and 
Toid."  Fleming  v.  H'Clnrc,  I  Brev.  418.  See  Spnrlock  v.  Union  Bank,  4  Humph. 
336.  In  Miller  e.  Hackley,  Anthon,  68,  Thomptm,  J.  Said  :  "  That  a  promise  may 
amoant  to  a  waiver  in  a  case  like  the  present,  enough  must  appear  (o  ttpder  it  jastly 
piesoraable  that  the  defendant  at  ihe  time  knew  the  fact  of  the  want  of  notice,  and 
also  knew  his  legal  rights."    See  Chatfteld  v.  Paxton,  3  East,  471,  note  a. 

(n)  Ladd  v.  Kenney,  S  N.  H.  340.  Coaai,  J.,  io  Tebbetla  v.  Dowd,  33  Wend.  3T9, 
3S6,said:  "  This  notion  has  long  since  been  exploded."  In  Kichter  v.  8elin,  S  S.  &  R. 
43S,  438,  Duncan,  J.  said  :  "  Bis  ignorance  of  the  law  wonld  not  tender  tbe  promise 
roid.  For  if,  with  knowledge  of  the  fact  of  demand  not  having  been  made,  he  make* 
a  promise  nnder  the  supposition  that  he  will  be  still  liable  at  law,  it  will  be  ralid."  So 
in  Kennon  d.  M'Rea,  T  Fort.  Ala,  ITS,  184,  Coliitr,  C.J.  said:  "And  it  will  make  no 
diSbrence  that  a  promise  or  acknowledgment  was  made  under  a  misapprehension  of 
the  law ;  for  every  man  must  be  taken  to  know  the  Inw  ;  o^erwise,  a  premium  is  held 
oat  10  i|;narancc,  and  there  is  no  telling  to  what  extent  this  excuse  might  be  carried." 
Carr.  J.,  Pale  c.  M'Clure,  4  Rand.  Va.  164,  tTO.  Sec  Schmidt  d  RadclilTe,  4  Strob.  39« ; 
Bilbie  s.  Lnmley,  a  East,  469,  where  "  Lord  EllmbomugA,  C.  J.  asked  the  plaintiff^ 
coQDsel  whether  he  conld  state  auy  caw  where,  if  a  party  paid  money  to  nnother  toI- 
antorily,  with  a  full  knowledge  of  all  the  facts  of  the  caJte,  he  could  recover  it  back 
again  on  aecoant  of  U«  Ignorance  of  the  law.  No  answer  being  given,  his  lordship 
continued.  The  case  of  Chatfield  v.  Paaton  is  the  only  one  I  ever  heard  of,  where 
Lord  Kenyon,  at  NW  Prins,  intimated  Something  of  that  sort.  Bat  when  it  was  after- 
wards brought  before  this  court  on  a  motion  for  a  new  trial,  there  were  tome  other  dr. 
cnmstances  of  feet  relied  on,  and  It  was  to  donbtfiil,  at  last,  oa  what  precise  groand 
rtie  case  lamed,  that  it  was  not  Kported."    Stevens  o.  Lynch,  IS  East,  98,  when  the 
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for  there  are  uo  good  grounds  for  m&intaming  that  tlie  case  of 
waiver  is  an  exception  to  the  sound  maxim,  that  ignorance  of  law 
is  an  excuse  for  uo  one. 

The  subject  of  part  payment  after  maturity  has  been  con- 
siderably discussed  with  respect  to  the  question  of  wfuver, 
and  the  cases  are  not  entirely  in  unisou.  It  would  seem  to 
be  settled,  &at  a  mere  part  payment,  with  knowledge,  is  a 
waiver ;  (o)  but  some  authorities  would  appear  to  hold  that  part 
payment  alone  is  sufficient  evidence  of  a  waiver,  without  proof 
of  know1edge,(p)  which  doctrine  is  inconsistent  with  other  au- 

conn  iRid,  on  Chufleld  e.  Pkxton  being  referred  lo  ;  "  The  conn  considen:d  thcwG  cuaa 
to  haTe  proceeded  on  the  miEtahe  of  Iha  pcraon  paying  llie  money,  andcr  an  i^oniux 
or  mificonccption  of  the  facta  of  tlie  uue^  bn(  here  the  dcrendont  had  mads  the  prom- 
ise  with  a  full  knowledge  of  the  circumslaticci,  three  months  nftcr  the  bill  had  been 
dishonored,  and  could  not  noirderead  himsdf  apon  tbe  ground  of  bia  ignorance  of  thf. 
luu  when  )ie  miide  the  promiBe."  See  «l>0  Morgan  v.  Feet,  3S  III  SSI ;  Hu^wa  >. 
Doncn,  ]  5  Iowa,  H6 ;   Matthewg  v.  Allen,  82  MawL  594. 

(o)  Sherer  v.  Easton  Bank,  33  Fenn.  State,  134,  when  the  notice  yna  deiirered  to 
the  indorser  at  the  proper  time,  but  it  stated  the  demand  to  hare  been  made  tiro  daji 
before  matnrilj.  The  demand  was  regular.  The  note  was  for  S  1 ,600,  of  wbidi  S  600 
had  been  paid.  Slvong,  J  aaid  :  "  We  come,  then,  to  the  inquiry  whether  the  court 
irred  in  inBtincling  the  jury  that '  there  was  evidenco  of  what  dispensed  with  noUco  to 
the  indorser,'  and  '  that,  if  Ibcy  belie»cd  the  9  500  was  a  payment  by  the  defendant,  il 
diapenacd  with  the  necessity  of  proring  demand  and  notice  to  Lim,  and  that  it  was  aa 
acknowledgment  of  the  liability  created  by  the  indorsement.'  The  defendant  com- 
plains  of  this  for  two  reason*  :  first,  that  it  was  an  invasion  of  the  province  of  the  jury. 
,  .  .  .  That  a  Bubseqnent  promise  to  pay  the  note  by  an  indorser,  who  has  full  kno<ri' 
edge  of  all  the  facta,  amounti  to  a  complete  wairer  of  the  want  of  duo  nolioe,  it  well 

•ettled.andsetlleduaniatterofract.    So  docs  a  part  payment If,  then,  payment 

of  part  of  a  note  is,  in  taw,  a  waiver  of  notice  of  dishonor,  and  not  mere  evidence  of 
notice,  the  court  in  this  case  withdrew  nothing  from  the  jury  npon  which  they  had  a 
right  to  pass.  The  lef;al  effect  of  a  given  state  of  facts  is  always  for  the  coart.  It  was 
■ahmiltcd  la  the  jnry  to  Hnd  whether  the  defendant  made  the  payment.  If  he  did,  Ibe 
&ct  that  he  made  it  with  full  knowledge  of  the  circomslances  was  proved,  and  was  not 
controverted.    All  the  rest  was  a  legal  conclnsion."    Harvey  s.  Troapc,  OS  Misais.  538. 

(p]  In  Read  n.  Wilkinson,  B  Wash.  C.  C.  5U,  Washinglon.  J.  charged  the  jury,  that 
"  The  want  of  fundi  in  the  hands  of  the  drawee,  the  drawer's  payment  of  part  of  it, 
and  his  subseqoenl  acknowledgment  of  the  debt,  and  promise  to  send  funds  to  take  it 
Dp,  are  citbEr  of  them  sufficient  to  dispense  with  notice  and  protest."  la  Levy  *. 
^ler8,9  S.  jbR,  12S,  Ti^Anmn,  C.  J.  said  :  "WhencTer  the  drawer  acknowledges  himself 
to  be  liable  to  payment,  the  necessity  of  proving  a  demand  of  the  drawee,  and  bis  refusal 
to  pay,  and  notice  to  the  drawer,  is  dispensed  with.  Because  Fuch  acknowledgment 
carries  with  it  internal  evidence  that  Che  drawer  knew  that  due  diligence  had  been 
uned  by  the  holder,  or  even  if  it  had  not,  that  still  the  drawer  confi'ssed  that  ho  wai 
under  an  obligation  la  pay.  And  it  is  immaterial  whether  tliCT«  be  proof  of  an  ex- 
press promise  lo  pay,  or  of  other  circumstances  from  which  it  can  be  tnlemxl  that  tin 
>wledged  himself  liable ;  and  I  take  it  that  payment  of  pan  is  anch  a 
And  there  ie  good  t«asan  for  it    For  why  shoald  part  be  paid  onleM 
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thorities.(9)  Part  payment  may  certainly  be  explained;  as,  for 
inBtance,  by  the  fact  that  the  iadorser  paid  it  with  money  whicL 
he  had  received  from  tlie  maker  for  that  express  purpo8e.(r) 

5.  By  whom  the  Waiver  is  made. 
In  order  to  make  a  w^ver  effectual,  it  should  be  the  act  of  the 
Indorser  himself,  or  of  his  duly  authorized  agent ;  becauso  no 
person  can  waive  another's  rights.(s)  Thus,  it  is  no  excuse  for 
a  failure  to  make  a  proper  demand,  as  regards  an  indorser,  that 
the  maker  told  the  holder,  a  few  days  before  maturity,  that  it 

the  payer  acknowledged  the  obligation  of  pajing  the  wholeV  Curtisa  v,  Martin, 
20  III.  SAT,  where  the  judge,  at  Nisi  FtIdb,  charged  the  jury  that  the  payment  bj  the 
drawer,  if  proTed,  of  any  part  of  tllo  bill*  after  thoy  fel[  due,  was  a  waiver  of  prea«nt- 
mont  to  the  drawee  for  acceptanre  and  payment,  and  notice  of  non-acceptance  and 
non-payment.  Held  correct.  See  Whilftker  n.  Morrison,  I  Fla  !5,  34,  where  ffaaldiu, 
3.  aaid  :  "  The  part  payment  of  a  note,  not  explained  or  qaalilied  by  any  accompany- 
ing circamstaocea,  will  be  held  lo  be  anfficient  evidence  of  waiver  of  notice."  In  Wil- 
liams V.  Robinaoa,  13  La.  419,  the  drawer  oF  a  bill  paid  ■  part,  and  Bgbaeqnently,  on 
being  asked  for  the  balance,  said  it  was  a  third  of  exchange,  and  if  he  had  examined 
it  be  wonid  not  have  paid  what  he  did  on  it,  adding,  that  nt  Iho  time  the  bill  wa« 
giren  it  was  agreed  (hat  It  should  be  paid  In  the  place  where  it  wa<  drawn.  EialU,  J. 
Mid !  "  From  these  feels  it  would  ha  left  lo  a  jnry  to  infer  whether  the  partial  payment 
was  or  not  made  with  n  knowledge  on  the  part  of  the  drawer  of  the  want  of  de- 
mand, protest,  and  notice.  The  knowledge  mn.y  be  inferred  from  the  circumstances 
attending  the  payment.  The  reason  for  the  drawer  refusing  to  pay  the  bilanco  due  on 
the  bill  is  placed  on  grounds  entirely  independent  of  his  knowledge  of  the  stale  of  facts 

which  would  exonerate  him We  consider  the  law  as  settled,  thnt  a  snbueqnent 

promise  to  pay  a  bill  or  note,  or  a  part  payment  thereof,  mnal  bo  made  nith  full 
knowledge  of  the  facts  of  a  want  of  dae  diligence  on  the  part  of  the  holder,  but  thai 
affirmatite  proof  of  the  knowledge  is  not  required.  It  may  be  inferred  from  the 
promise  or  payment  under  the  attending  circumsiBnces." 

{q)  Spnrtock  ».  Union  Bank,  1  Humph  336,  where  there  was  a  put  payment  and 
an  acknowledgment  of  liability.  The  court  seem  to  have  proceeded  upon  the  ground 
partlj.  that  knowledge  was  not  proved,  and  partly,  that  the  indoTfcr  was  ignorant  of 
like  law.    See  the  remarks  of  Emtu,  J.,  cited  supra,  note  p. 

{r)  Whilater  n.  Morrison,  i  Fta.  as.  Batutati,  3.  said :  "  There  was  no  evidence 
(bowing  a  promise  of  payment  on  the  part  of  the  indorser,  and  the  bnra  fact  of  his  de- 
livering the  money  is  not  enongh.  As  to  this  the  indorier  seems  to  have  acted  as  the 
mere  agent  of  Ihe  maker,  and  it  would  be  at  variance  with  all  ideas  of  justice,  ex- 
plained as  the  occurrence  is,  that  the  indorser,  acting  in  the  capacity  of  an  agent  sim- 
ply, should  be  rendered  subject  to  legal  liabilities,  by  the  virtnal  act  of  his  principal." 
The  indorser  who  has  paid  the  whole  of  a  note  in  ignorance  of  laches,  may  recover  the 
amount  of  the  pan;  to  whom  he  paid  it.     Garland  v.  Salem  Bank,  9  Mn.<is.  40S. 

(s)  In  May  e.  Roissean,  S  Leigh,  164,  180,  Tiirtrr,  P.  sail)  :  "  What  is  the  principle 
on  which  notice  is  waived  t  It  is,  that  the  con.sequencei  of  neglect  lo  give  notice  may 
be  waived  by  the  person  entitled  to  take  advantage  of  them.  The  act,  then,  which  li 
to  operate  a  waiver  must  be  the  act  of  the  indorser  himself.  It  would  be  a  soleeisn 
•a  permit  the  act  otanolAer  to  waive  his  right  of  insisting  npon  notice." 

Vol.  I.— 2  O 
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wag  no  aae  to  present  the  note,  because  it  could  not  be  paid.(f) 
Such  evidence,  in  fact,  is  iiiadinis8ible.(u)  But  if  a  waiver  of  de- 
mand and  notice  is  written  on  the  bill  or  note  wiien  it  is  made,  an 
indorser  is  afipctpd  by  it,  and  made  liable  by  the  dishonor  of  tbe 
paper.(uu)  A  promise  to  pay  made  by  one  partner,  after  dissolu- 
tion, although  binding  upon  him,  has  been  held  not  to  bind  the 
other  partner8.(t')  An  offer  of  composition  by  the  acceptor,  not 
acceded  to,  with  a  declaration  in  the  presence  of  the  drawer  and 
holder,  that  he,  the  acceptor,  had  not  provided  for  them,  and  should 
not  do  so,  has  been  held  to  be  no  waiver  of  demand  and  notice.(tc) 
Where  there  is  a  written  waiver  of  notice  on  the  back  of  the  note, 
immediately  followed  by  two  indorsements,  one  under  the  other,  the 
waiver  is  the  several  act  of  the  first  indorser,  and  not  that  of  the 
second. (a;)  Notice  may  be  given  to  one  joint  indorser,  and  the  other 
may  have  waived  it,  and  the  effect  of  the  waiver  by  the  latter  is  an 
acknowledgment  of  the  joint  liability.(y) 

6.  To  whom  the  Waiv^  ia  made. 
With  regard  to  the  person  to  whom  the  waiver  should  be  made, 
it  would  seem  to  be  settled,  that  a  promise  to  a  third  party,  uncon- 
nected with  and  uninterested  in  the  note  or  bill,  is  no  evidence 
of  waiver  5(2)  but  a  promise  to  the  holder  himself  has  been  held 
to  enure  to  the  benefit  of  a  party  who  subsequently  takes  up  the 
paper,((i}  and  an  agreement  between  the  maker  and  the  indorser, 

(()  Lee  Blink  v.  SpmiMr,  E  Met.  308. 

(»)  Pierce  b,  Whitner,  S9  M.ine,  !(* 

(iiu)  Lowry  IF,  Sleele,  37  Ind,  168, 

(c)  Hort  V,  Lon^,  1  Rob.  La.  63,  8«e  Bank  of  TergenneB  v.  Cameron,  7  Barb.  143; 
snd  iHjTn,  pp.  H4-146. 

(u)  Ex  parM  Bi^old,  2  Mont,  ft  A.  638. 

(x)  Cenlrnl  Bank  ».  Davis,  19  Pick.  373. 

(I/)  She'er  •.  Easton  Bank,  83  Penn,  Slate,  134, 

(«)  Olpudorf  o.  Swartz,  S  Cnlif.  480 ;  JeiTBT  r.  Wilbur,  J  Boilej,  453,  See  Allwood 
V.  HHSeHon,  2  id,  457;   Miller  v.  Hackley,  5  John!.  375,  Anthon,  91,  mpra,  p.  599, 

(rt)  Rennon  v.  M'Rea,  7  Port,  Ala.  175;  Rogere  r.  Hackett,  I  Foster,  100.  where 
OikhtUt,  C  J.  ftoA:  "There  is  notbiog  in  the  case  (Roberta  n.  Peske,  1  Burr,  3!3) 
cited,  which  Bopports  Che  doctrine  that  a  promise  In  pay  a  note  made  hy  the  indoreer 
to  the  holder  eould  not  be  ({iven  in  evidence  by  a  subgeqoent  indorsee,  in  a  suit  against 
the  dnt  indorser.  No  reason  ocrurs  to  u»  why  the  plnintiS  Bhonld  not  aviiil  him(«U 
of  the  evidence^  An  indorser  may  waive  such  ■  defence,  or  not.  as  he  sees  fit.  After 
havini;  waired  it,  end  snrrendered  it,  upon  what  priDdpIe  can  he  reclaim  it?  Ha 
cannot  rely  upon  this  defence  as  existing,  or  as  noD'Cxiating,  as  his  caprice  or  his 
interest  may  dictate.  There  is  no  need  of  coufiidering  the  question  whether  it  could  tie 
transferred  by  indoreement  Co  the  ptaintiff,  for  negotiability  or  non-ne^tiabilily  ca      ' 

be  predicated  of  iC   All  th'  "  ~  '    "  '""    *  '■" '—  '-  ■■--'-' .-■--- 

de&nce,  and  tlierefore  can 
Eait,  417,  fnjVo,  p.  SU,  i 
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whereby  the  latter  is  to  take  up  the  note,  will  enure  to  the  bene- 
fit of  an  indorsee  in  &n  action  against  the  indoreer,(fr)  as  will  an 
engagement  between  the  maker  and  iudorser  to  extend  the  time 
of  pa7meDt.(c)  And  wherever  the  indorser  takes  security  under 
such  circumBtances  as  will  amount  to  a  waiver,  this  must  be  con- 
sidered, we  think,  as  a  holding  out  to  whatever  person  may  own 
the  bill,  that  he  is  the  proper  party  to  pay  it,  and  ^e  one  prima- 
rily liable.((/) 

There  are  a  few  authoritieE  in  which  the  doctrine  that  a  prom- 
ise to  pay,  after  maturity,  with  full  knowledge  of  laches,  is  held 
not  binding  because  without  consideration. (e)  Although  this  is 
not  now  law,  yet  we  think  that  the  objection  has  certainly  some 
weight.(/)  As  soon  as  the  holder  neglects  to  take  the  steps  re- 
quired by  law  to  fix  the  drawer  or  indoraer,  from  that  moment  his 
liability  is  at  an  end.  The  contract  wliich  he  entered  into,  and  by 
which  he  agreed  to  be  bound,  is  broken,  and  he  is  diEoharged. 
Bow  then  can  he  be  made  liable,  except  by  a  new  and  iudepen- 

(b)  Muvhall  V.Mitchell,  9S  Maine,  asi.  BaCinBakere.  Birch,  3  Camp.  107,  when 
tb«  acceptor,  a  few  da;>  before  mataritT.  (old  the  drawer  that  he  slioaid  be  anable  (o 
paj  the  bill,  requested  the  drawer  to  take  it  up,  and  gave  him  part  of  the  amonnt, 
and  ibe  drawer  received  the  monej,  and  promiwd  to  take  it  up.  It  was  held  thai  the 
latter  might  set  op  in  defence  a  wane  of  dae  prcaenlment  and  notice  ;  bat  that  tha 
monej  leceired  was  mone;  had  and  recfliied  to  the  plaintiff's  nie. 

{e)  WtlliamBD.Brobit,  10  Watts,  III. 

{d)  In  Cartifli  n.  Martin,  20  III  SST,  tapra,  p  609,  the  partj  who  took  tb«  Mcm^ 
wu  held  entitled  to  avail  hlnuelf  thereof,  as  a  wurer  aa  to  him. 

{()  Lawrence  a.  Ralston,  3  Bibb,  toa.  See  May  >.  Coffin,  4  Mass.  341  ;  C^am, 
C.  J.,  Beck  c.  Thompson,  4  Hams  &  J.  531  ;  Donetl;  t.  Howie,  Bajet  £  J.  43t, 
where  Ji^,  C.  B.  said  :  "  Either  the  jndgcg  have  been  Inaccarate  in  the  lan^age  they 
bave  used,  or  thej  have  been  inaecaratelj  reported,  or  there  hat  been  a  flnctnation  of 

opinion  npon  this  subject. I  confess  I  cannot  conceive  what  is  the  meanini;  to  be 

attribnlcd  to  the  word  '  waiver,'  when  used  in  a  case  like  the'pretent,  where  the  defend- 
ant has  been  absolutely  dlachai^cd  b;  the  neglect  of  the  plaintiff.  He  maj  waive  the 
COmmnnicaliDi]  of  a  fact ;  bnt  I  do  not  undentand  how  he  can  waive  the  eitiKteace  of 
the  fact.  The  law  leqaires  that  the  bill  should  be  presented  to  the  acceptor,  when  it 
becomes  due,  eren  tbongh  the  acceptor  be  a  tianknipi ;  and  in  mj  opinion  it  would  be 
TtTj  prejadldol  to  the  mercantile  interests  of  tbo  country,  were  we  to  fritter  awaj  the 
known  rules  of  law,  by  establishing  this  new-ftngled  doctrine  of  waiver.  The  ten- 
dency at  the  modem  deciaioni  of  eonrts  of  justice  is  to  avoid  new  distinctions,  or 
extending  those  which  have  been  already  introduced  ;  and  to  decide  cases  according  to 
the  old,  well-known  tnle*  of  the  law.  Nor  is  there  any  pretence  for  saying  that  there 
ii  a  moral  obligation  on  the  defendant,  (anindoner,)  to  pay  this  bill,  whereby  the  prom- 
ise might  be  supported ;  for  the  plaintiff,  by  his  own  neglect,  has  discharged  every  per- 
son, except  the  acceptor  of  the  bill." 

if)  Afr.  Justice  Story,  From.  Koiee,  f  979,  baa  expreesed  an  opiMon  to  the  same 
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dent  contract,  vhich  requires,  like  all  other  contracts,  a  conddeiv 
ation  to  support  it  ?  The  case  ia  not  aualogous  to  those  where  a 
new  promise  is  relied  upon  to  remove  a  statutory  bar  to  tlie  rem- 
edy, and  in  which  the  debt  itself,  in  theory,  still  exists,  while  all 
means  of  enforcing  it  are  removed;  because  there  is  no  debt 
either  in  theory  or  in  fact.  It  is  not  unlikely  that  the  cases  by 
which  tlie  doctrine  was  first  estabUshed  arose  with  reference  to 
the  liability  of  drawers  of  bills,  where  the  drawer  received  the 
money  originally,  and  was,  in  fact,  morally  bound  to  pay ;  and 
the  caees  result  from  the  doctrine,  now  repudiated,  that  a  moral 
consideration  is  sufficient  to  support  an  express  promise.(g-) 
There  is  another  objection  which  has  been  ui^d,  but  which  rests 
upon  far  less  secure  foundation,  that  the  promise,  if  by  parol, 
is  within  the  statute  of  frauds,  being  a  promise  to  pay  the  debt 
of  a  third  pai'ty,  which  is  required  to  be  in  writing,  and  is  con- 
sequently yoid.(A)  This  objectiou  has,  however,  been  held  well 
taken,  where  the  action  was  brought  on  the  promise,  and  not  on 
the  note.(i) 

It  has  been  said  that  the  doctrine  applicable  to  waiver  of 
notice  of  the  disltonor  of  bills  of  exchange  does  not  apply  to 
promissory  notes.  But  the  distinction  is  not  clearly  pointed 
ovt-U) 

7.  Presumptive  Evidence  in  Reference  to  Waiver. 
In  our  discusdon  of  the  subject  of  waiver,  we  have  endeav- 
ored to  confine  our  remarks  to  instances  where  it  appears,  either 
expressly  or  by  implication,  that  no  demand  had  been  made  or 
notice  given,  or  where  there  were  express  laches.  The  same 
facts  and  circumstances  are  now  to  be  considered  in  another 


(;)  la  BopM  t>.  Ald«r,  S  East,  16,  note,  thacoaniel  far  the  plaintiff' urged  that  "tbe 
MibaeqneDl  promJM  lo  pay,  for  which  there  wai  certainlj  an  cqahnble  con^idenitian, 
pnt  an  end  la  an/  doubt.  Gibb«,  contra,  admitted  that  ttiie  inst  objection  wai  dediin." 
Cbu<en,J^in  Tebbctts  v.  Dowd,  S3  Wend.  379,  383,  after  ciiin)-  tbU  renarii,  Mid: 
"Id  «hort,  the  force  of  the  pramite  itanda  on  irhat  ii  often  called  in  the  booki,  by  a 
lalitadins.ry  mode  of  eKprvMion,  tbe  coneideralia:i  of  moral  obligolion;  a  phraM  iriiidl 
CM  nerer  be  jadiciallyandenlnod  in  iti  broad  ethical  sense,  aa  iciomctimei  has  Iwen, 
withont  labverting  the  legal  notion  of  a  consideration.  It  means  no  more  than  *  legal 
liability  iiupended  or  barred  in  some  technical  way  abort  ofEObstaiitial  sadsfactiaii.'* 

(A)  This  objection  waa  enpreialy  oTemiled  in  U.  S.  Bank  n,  Soathard.  S  HarriBMi 
473,  which  waa  an  action  on  the  note  itself. 

(0  Fexbody  >.  Herrey,  4  Conn.  119. 

jj)  ThotKpiM,  C.  J.,  in  Agan  «.  M,'Haiin*,  11  Johns.  180. 
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▼iev,  and  iu  a  totallj  diSerent  coiinectioQ.  There  is  a  rei^ 
numerous  class  of  cases  on  the  subject,  how  far  a  promise  to  pay, 
or  other  circumstances,  such  as  the  acts  or  words  of  the  drawer 
and  indorser,  go  to  prove  that  they  have  received  notice,  or  are 
evidence  that  a  proper  demand  has  been  made  and  notice  given. 
In  many  of  the  books  on  the  subject,  and  in  frequent  instances 
in  the  authorities,  the  distinction  between  tlie  two  classes  of 
cases  is  ignored,  and  cases  and  principles  applicable  to  the 
one  are  cited  as  authorities,  or  applied  to  Uie  facts,  iii  the 
otlier.  So  that  the  lav  is  in  a  state  of  much  confusion  and  un> 
certainty. (A;)  It  is  also  to  be  observed,  that,  frv3m  the  facts  as 
reported,  there  is  frequently  much  uncertainty  whetlier  there 
were  laches  or  not,  and  it  is  equally  uncertain  upon  wliat  prin- 
ciples the  cases  were  decided.  We  will  first  consider  the  rules 
of  law  laid  down  by  the  English  authorities  with  respect  to 
presumptive  evidence  in  questions  of  tliis  kind ;  and  we  may 
remark,  tliat,  although  the  English  law  seems,  generally,  to  be 
more  strict  in  its  requirements  of  proof  of  demand  and  notice 
than  the  American  law,  yet,  on  the  point  of  presumptive  evl< 
dence,  the  former  would  appear  to  be  much  more  lax  than  tho 
latter,  and  in  some  instances,  we  think,  unjustifiably  so. 

There  are  several  cases  which  hold  that  a  mere  acknowledg- 

{l)  The  sbint  dUcouion  to  bo  foaod  In  Iho  teporU,  wid  the  onlj  one  where  die 
principle!  and  csmi  hare  been  thoroughtj  treated,  is  the  mMtarlj'  opiuioil  of  Gnttn, 
J ,  in  Tebbeca  d.  Dowd,  3S  Wend.  379,  which  will  well  rapa;  poraaal.  The  learned 
judi^  laid,  on  the  point  now  nnder  conaidentioa,  p.  38*:  "In  apflAkiaj;  of  tfaia 
head,  I  shall  hereafter,  for  the  laks  of  hrerity,  call  il  'wairer,'  and  I  mnit  again 
repeat,  that  it  i*  entJrel;  diatiact  fnm,  and  fuanded  on,  a  itate  of  facta  oppoied  to 
another  grannd,  on  which  I  think  the  jadgment  of  the  court  below  *till  mora  dearlj 
■tutainable  than  that  of  walrer.  I  mean  the  grannd  that,  where  no  laches  appear  in 
pnxir,  the  pntmiafl,  or  other  eqaivoMl  act  irfthe  drawer  or  indoner,  shall  be  receired  aa 
prima  Jaeit  CTtdence  that  there  were  no  Ucbea ;  diM  presentment,  protest,  notice,  ke. 
were  in  fact  made  or  giren,  the  promise,  &c.  thna  coming  in  place  of  the  ordinarj 
direct  proof  of  IhoM  tncu.  Jt  is  neceuerj  to  adhere  with  great  atiictneti  to  the  dia> 
tinction,  inasmuch  aa  all  the  treatises  I  hare  seen  on  bills  of  exdiaoge  or  notes  con- 
found  MaiW  nilfa  the  oppatiu  ground.  The;  state  both  ibeao  gronnds  together,  a*  if 
thej  belonged  to  the  same  head.  ofWn  citing  cases  in  respect  to  om  ground  whidi 
belonged  to  the  other ;  thos  intradacing  a  degree  of  concision  Into  this  hrandi  of  ttta 
law  to  which  the  decisions  give  no  connl«oaoc«  wbuerer ;  nay,  to  whi^  the;  stand 
directlj  opposed.  And  this  Inings  me  to  the  second  general  head,  —  pnsumptivo  evl- 
Jence."  As  to  the  latter  remark  concerning  the  authoriliea,  we  shall  tee  that  the 
learned  jndge  is  incorrect,  becauae  we  find  the  courts,  even  in  the  sune  juriadiciion, 
applying  the  principles  applicable  to  presumptive  evidence  at  times,  and  again  decid- 
Ag  in  a  way  which,  by  no  malhod,  c* 

vol- 1.  Ba 
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meiit  ol  liability,  or  a  promise  to  pay,  after  matnri^,  by  a 
drawer  or  indoraer,  is  sufficient  evidence  by  vliich  a  jury  may 
infer  protest,  demand,  or  notice,(/)  and  also  a  presentment  at  the 

(/)  Wood  ir.  Broirn,  1  SUtrk.  SI7,  where  the  plaintiff,  initoedorproTiagDotit^,  &c, 
gave  in  evidence  a  letter  of  the  defeodant,  a  drawer  and  iadorscr,  stating  that  llie  bill 
woald  be  paid  before  the  next  larm.  Held  Btifilcieai.  Taj-lor  v.  ioaea,  1  Camp.  105, 
where  the  indoraer  of  a  note  two  jean  after  matnrit;  promised  to  psy,  but  uked  for 
fjrtber  time.  Held  aufficient  evidence  of  prewDtment  and  aalice.  Gibbon  d.  Coggon, 
id.  188,  where  the  drawer  of  a  fareign  bill,  od  demand  being  made,  enid  that  bia  ifioira 
were  much  deranged,  but  that  be  would  be  glad  10  pay  an  Boon  as  bii  accounts  with  bU 
accent  were  cleared.  Hold  evidence  of  proteat  and  notice.  Lord  £{(ni«rw^  taid : 
"Br  the  promise  to  pay,  he  admiti  bla  liabilitv;  he  admitf  the  exiilence  of  eretythinft 
wbicb  ia  ueceHarj  to  raider  bim  liable.  When  rftlled  upon  for  pajment  of  the  bill, 
ha  ought  to  have  objected  tbal  there  was  no  proteit.  Instead  of  thst,  he  promiies  to 
pa;  it.  I  mttst,  therefore,  presume  that  ha  had  due  notice,  and  that  a  protest  was  rvgn- 
larly  drawn  up  bf  a  notary."  Greenway  «.  Hiodley,  4  Camp.  93,  where  the  evidence 
of  presentment,  protest,  and  notice  of  a  foreign  bill  was  a  statcmeci  by  one  of  Iho 
drawer*  that  the  bill  was  regular,  that  it  was  doe  fmni  him  and  his  partner,  and  that 
he  had  come  to  malce  an  arrangement  for  its  pajment,  with  inlerest.  PreseDtmcnt, 
protest,  and  notice  were  alleged  in  the  declaratioo.  Lundie  v.  Itobertson.  7  East,  231, 
8  J.  P.  Smith,  23S,  where  thi  indoraer  of  a  bill  promised  to  pay  it  if  the  holder  would 
call  again  with  the  account.  Held  evidence  of  presentment  and  notice.  Potter  p. 
Baywonh,  13  East,  ilT,  where  an  indoner'B  promise  to  pay  to  a  subsequent  indorser 
was  held  evidence  of  notice,  in  an  action  by  aa  intermediate  iudorser.  Lord  £Utw 
loravgh,  C.  3.  said  :  "  Whether  the  promise  to  pay  was  made  to  the  plaintiff,  or  to  any 
other  party  who  held  the  note  at  the  time,  it  was  equally  evidence  that  the  defendant 
was  conscious  of  his  liability  to  pay  the  note,  which  must  be  because  he  bod  due  notice 
of  the  dishonor."  See  Palierson  v.  Becber,  6  J,  B.  Moore,  319,  lupra,  p.  603,  note  i; 
Hicks  V.  Duke  of  Beaufort,  1  Bing.  N.  C.  239,  5  Scott,  aSB,  whore  the  drawer  of  a  biU 
•aid :  "  If  the  acceptor  does  not  pay,  t  must ;  bnt  exhaust  all  your  influence  with  the 
acceptor  flrst."  The  drawer  afterwards  directed  the  holder  lo  raise  money  on  hii  lile  and 
diat  of  the  acceptor,  hut  the  nogotialion  was  afterwards  broken  off.  Held  evidence  by 
which  the  jury  migbl  or  might  not  infer  no  lice,  Por^s,  B.,  Bnqib  v.  Legge,  S  H.&  W. 
41S,  419  i  Campbell  C.Webster,  3  C.  B.  Hi,  where  letters  from  the  drawer  of  a  foreign  lull 
containing  an  admission  of  liability,  or  a  promise  to  pay,  though  conditional  a*  to  the 
mode  of  payment,  were  held  presamplivB  evidence  of  protest  and  notice.  See  Melcalft 
>.  Richardson,  11  id.  1011,  where  the  drawer  of  a  hill  remarked  to  the  holder's  clerk  the 
day  after  maiunty,  —  the  latter  having  said  that  the  bill  had  been  duly  presented,  and 
that  the  acceptor  could  not  pay  it,—  that  he  would  see  the  holder  about  it.  Held,  that 
it  was  properly  left  to  the  jury  to  infer  from  the  converaation  that  tlie  drawer  had  due 
notice.  lu  Iforrie  v.  Salomonson,  4  Scott,  357,  the  only  evidence  of  notice  to  the 
drawer  was  the  testimony  of  a  witness  that  the  defendant  said  to  him,  in  reply  to  an 
Inquiry  whether  he  was  aware  or  not  that  the  bill  had  been  dishonored,  "  Yea,  I  have 
bad  a  very  civil  letter  on  the  subject  from  Mr.  Ganncll,  an  inicnncdiaie  indorsee,  and  I 
will  call  and  arrange  iL"  Held  saScient  evidence  of  notice.  Brownell  c.  Bonney,  1  Q. 
B.  39,  where  the  drawer  of  a  bill  wut  lold  thst  a  subsequent  indorser  had  been  sued  oa 
the  hill,  and  that  as  he,  the  defendant,  had  received  tlie  cash,  and  knew,  the  day  before 
maturity,  that  the  bill  would  not  be  paid,  he  ought  to  pay  it.  The  defendant  repliad, 
that  he  shonld  not  avail  himself  of  the  informality  of  the  notice,  but  would  pay  dM 
bill    field  evidence  by  whidi  the  jury  might  infer  doe  notice.    Parbt,  B.,  Buij^  >- 
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place  where  the  bill  is  pajable-fm)  The  reason  for  this  ts,  that 
it  is  an  admi)>sioii  against  interest ;  that  it  is  highly  improbable 
that  a  party,  knowing,  as  must  be  supposed,  hie  legal  liability, 
and  what  will  constitute  a  discbarge  of  that  liability,  should 
aditiit  it,  or  promiBe  to  pay  the  debt,  unless  all  tlie  proper  meas- 
ures had  been  taken  to  cause  that  liability  to  attach.  Among 
otiier  circumstances  which  have  been  held  to  be  presumptive 
evidence  of  demand,  and  notice  are  part  payment,  without  ob- 
jection to  any  want  of,  or  informality  in,  the  presentment  and 
notice ;  (»)    an   offer   to   pay  a  part,(o)   or    to    pay   by   iustal- 


L^ge,  5  M.  &  W.  41S,  419.  la  Jones  s.  O'Briej,  C.  B.  tSS4,  S6  Eng.  L.  &  Eq.  SS3, 
the  proof  was,  that  the  witnea*  conld  not  iitiite  poaitivelf  thai  he  had  given  proper 
notice,  bnt  prodaced  a  nole  from  the  defendam,  a  drairer,  saying  that  he  would  see  the 
bill  arranged.  The  latter  eubsequentlj-  promiaeil  lo  give  a  judgment  for  the  amount. 
The  defendant  tealified  chat,  to  the  best  of  his  belief,  he  had  no  knowledge  of  dishonor 
aniil  a  fortnight  after  maturiij'.  The  judge  lold  ilic  jury  that  thej  must  arrive  at  (ha 
conclusion  that  notice  was  giveu  the  daj  of  matsritj  ;  ihat  this  might  be  proved  by  a 
proToisB  to  par  the  bill ;  but  if  they  believed  the  dufeiidant,  that  they  should  find  for 
him.  A  verdict  for  the  pUinliO'naiBusUiincd.  Chapman  i.  Annell,  I  Car.  k  K.  591, 
aBcms  opposed  lo  these  caccs.  There  was  no  evideni»  of  notice,  but  the  di^feudanl 
had  said  Ibal  he  would  try  lo  get  tlie  acceptor  lo  pay  the  bill ;  that  he  would  call  and 
have  the  matter  arranged  ;  and  that  he  would  have  the  bill  taken  up.  There  wai  a 
book  kept  by  the  plaincilf,  in  which  entries  of  noiices  were  made.  The  book  was  not 
produced.  PoUock,  C.  B.,  inelead  of  leaving  the  question  to  the  jury,  acknowledged 
that  the  defendant's  conversatiou  amounted  lo  a  promise  to  pay ;  bnt  said  be  was  of 
opinion  that  there  wan  no  notice,  and  directed  a  verdict  for  the  defendant.  He  also 
said  that  it  was  for  the  court  to  say  whether  the  promise  amoaaled  to  a  waiver.  In 
an  action  by  a  second  indonei-  against  the  drawer,  proof  that  the  defendant  hod  tar 
nished  the  first  indorsee  with  funds  to  pay  the  hil)  and  costs,  under  a  judge's  oi'der  for 
•  alay  of  proceedings,  will  not  dispense  with  proof  of  notice.  Holmes  E.  Staines,  3 
Car.  ft  K.  19. 

{m)  Uodge  d.  Fillis,  3  Camp.  463,  an  action  against  the  acceptor. 

(r)  Vaughan  d.  Paller,  2  Stra  1248.  The  following  is  the  report  of  this  case  :  "In 
an  actiou  upon  a  promissory  note  by  the  indorsee  againnt  an  indorser,  it  was  proved 
that  the  de&udanc  had  paid  part  of  Che  money.  And  Chief  Jnstice  Lee  held  that  saS- 
cdenc  to  dispense  wiih  the  proving  a  demand  upon  the  maker  of  ths  now."  Uorfbrd  P. 
Wilson,  I  Taant.  12. 

(o)  The  authorities  on  this  point  are  in  conflict.  In  Dixoo  v.  Elliott,  S  Car.  &  P. 
437,  the  bill  was  shown  (o  the  defendunt,  an  indorscr,  and  Inqoiries  were  made  (or  the 
acceptor  and  drawer.  The  iudorscr  said  if  the  plaintiff  would  take  lOt.  on  [he  pound, 
he  VTouId  secure  it  to  them.  The  oiTer  dues  not  appear  to  have  been  accepted.  Park, 
}.  held  the  evidence  sufficient  lo  dispense  with  proof  of  dishonor.  In  Margeison  v. 
Aitken,  Danson  &  L,  187,  3  Car.  &  P.  33S,  Lord  TtnStrdea,  C.  J.  and  Bujr/ry,  J,  held 
that,  if  the  indorser  offen  to  pay  the  holder  Ss  on  the  pound;  on  the  amount,  this  dis- 
pentes  with  proof  of  notice.  The  offer  was  rojecied.  Contra,  Standage  t>.  Creighton, 
ft  Car.  &  F'  406,  where  there  was  evidence  that  notice  hod  been  sent  addressed  to  the 
dHbndanl,  an  iudonei  of  a  bill,  at  (wo  places,  bnt  there  was  no  evidence  chat  he  lived 
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mentf ;  [p)  service  of  notice  to  produce  at  tlie  trial  the  letter 
containing  notice  of  dighouor  uncomplied  with ;  (q)  objecting  to 
payment  upon  other  grounds  than  laclies  in  presentment  and  no- 
tice.(r)  Some  of  the  cases  Imve  almost  gone  so  far,  that  it  would 
seem  that  the  only  safe  course  for  an  iudorser  or  drawer,  when 
payment  is  demanded  of  him,  would  be  to  expressly  deny  both 
presentment  and  notice.  Thus,  for  instance,  a  verdict  against 
the  drawer  of  a  bill  was  sustained,  where  the  only  evidcuce  of 
notice  was,  that  the  defendant,  two  days  after  maturity,  sent  a 
person  to  the  plaintiff  to  say  that  he  had  been  defrauded  of 
the  bill,  and  should  defend  any  action  upon  it.(s)     Whether 

ID  cither.  Proof  lliat  the  defendant's  utorne;  had  ofiWrad  to  pa;  £  30  on  tbe  bill, 
irbich  wu  for  jC  100,  oad  to  aeuore  Che  residne  bj  warrant  of  atiomey,  nu  hdd  notta 
be  aufBcient  to  dispenie  vith  proof  of  notice.  The  o&er  doei  not  appear  to  ba<c  been 
accepted.  Lord  Dtnman,  C.  J.  wud :  "  I  tbink  that  that  ii  not  Buffident  to  dispcnw 
with  proof  of  the  notice  of  dishonor.  The  defendant  mifrht,  if  dme  bad  been  givea 
him,  have  been  willing  to  hate  waived  any  objeciion  with  reapoct  to  noiics  of  dia- 
honor."  In  Cuming  v.  French,  a  Camp.  106,  note,  Iho  drawer,  on  bcinj;  armled, 
offered  aa  a  compromise  to  give  his  bill  at  one  or  two  months.  Hia  olfur  wu  re- 
jected. Held  not  lo  obviale  the  neuestitj  of  demand  and  notti'C.  Lord  EllenboirHigk 
said  :  "  This  offer  is  neither  an  acknowledgment  nor  a  waiver,  to  obviate  the  necessity 
of  expreaslj  proving  notice  of  the  dishonor  of  the  bill.  He  might  have  offered  to  give 
hi*  acceptance  at  one  or  two  montha,  altbongh,  being  entitled  to  notice  of  the  dis- 
hunor  of  the  bill,  he  had  received  none,  and  although,  upon  this  compromise  being 
refoaed,  he  meant  to  rely  npon  the  objection.  If  the  plaintiBT  accepted  the  offer,  good 
and  well ;  if  not,  things  were  to  remain  on  the  same  fooling  as  before  it  was  made." 

(p)  Croxen  ti.  Worthen,  9  M.  &  W.  5,  an  action  against  the  maker  of  a  note  payabto 
at  a  apeciUcd  place.  There  waa  no  evidence  of  a  presenlment  there,  which  H-aa  alleged 
in  the  declajstion,  bat  the  defendant  had  promiiied  to  pa;  the  note  bj  instalmenta. 
Aidenon,  B.  said  :  "  The  defendant  is  snpposed  to  know  the  law  ;  he  knows,  therefore, 
that  he  is  not  liable,  aniess  the  note  has  been  duly  preaenled.  With  tJiat  knowledge, 
he  andertakea  to  pay  it.  Is  not  that  evidence  for  the  jury  that  he  knows  it  has  becD 
presented  1"  Onnaoo  d.  Metz,  I  B.  &  C.  193.  S  Dow.  &  R.  SSt,  an  action  againit  tba 
drawer  of  a  bill.  An  agreement  between  the  drawer  and  a  prior  Indorser,  redting  that 
the  defendant  had  drawn,  among  others,  the  bill  in  qneation.  that  it  waa  ovenlne,  and 
ooght  to  bo  in  the  hands  of  the  prior  iodoraer,  and  that  the  latter  shonld  take  tha 
money  dne  him  on  the  bill  by  instalments,  was  held  evidence  of  notke. 

(q)  See  the  caaes  cited  infra,  note  s.    See  Campbell  u.  Webster,  3  C.  B.  tSS. 

fr)  Se«  the  cases  cited  infra,  note  t.    See  Campbell  e.  Wehalsr,  9  C  B.  !»B. 

(a)  Wilkins  v.  Jadis,  1  Moody  &  R.  41 ,  where  Lord  Tealerdat,  C.  J.  said  :  "  It  will 
be  a  qoestion  for  the  jarj  whether  the  defendant  had  Kceived  notice  from  the  plaintlfll 
or  some  part;  to  the  UU.  They  certainly  moat  be  sati«6ed  that  notice  was  given; 
mere  knowledge  of  the  dishonor  is  not  saffident  But  ia  there  not  evidence  of  notiea  ! 
The  communication  that  atiy  action  will  be  defended  is  not  pot  on  the  gnnind  of  want 
of  notice,  but  of  fraad,  and  at  that  time  the  defendant  knew  the  holders.  How  was  he 
likely  to  know  that  &ct,  anloea  by  having  received  notice  t  It  is  a  qae«tion  of  (act  fa 
the  jnry,  whether  be  had  so  or  not ;  and  their  verdict  will  be  given  aceordinfcly  *    !■ 
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a  conditional  offer  of  payment,  bj  way  of  compromise,  which 
has  not  been  accepted,  is  evideace  of  demand  and  notice,  seems 

Boberti  a-  BndihaiT,  I  Staric  28,  (he  ptuntifTi  dark  iwore,  ilwt  on  the  dkj  of  nuto- 
rily  tho  plaintiff  gave  him  two  papcn  lo  compare  with  each  other,  one  of  which  he  pro- 
duced, pnrporting  to  be  a  notice  of  dishonor  of  the  hill.  He  lUKd  that,  the  daj  after 
he  compared  the  paperi,  he  carried  a  letter  fiom  the  plainiiff  to  the  defendant  Thia 
Dot  being'  held  laffieical  evidtnce  of  aotice,  the  plaintilT  then  proved  lerrice  of  a  notice  on 
the  defendant,  calling  on  him  to  produce  a  letter  from  the  plaintiff,  giring  notice  of  ihe 
dishonor  of  (he  bill.  A  Terdict  foi  the  plainiiff  on  the  above  fiuts  wai  lustained.  Lord 
ElUnbonugh  Bald ;  "  1  thinit  certainly  ihat  there  ia  a  looseneaa  in  thia  evidence,  tod  foa 
may  ailerwarda  move  the  conn  upon  it.  Supposing,  however,  that  the  paper  delirei^d 
had  been  a  perfect  blank,  ac  contained  matter  whollj  unconnected  with  the  diahonor 
of  the  bill,  jou  might  hare  produced  it,  and  shown  the  fact  to  be  ao,  aince  it  it 
evident  what  letter  waa  the  object  of  the  plaintiff 'a  notice.  Thia  ia  the  Bret  time  the 
ideniiij  of  inch  a  letter  haa  been  ao  minutelj  criticised,  and  the  proof  might,  in 
many  iuatancea,  be  attended  with  great  difflcnlty;  aa  where  leltera,  after  being 
written,  are  placed  npon  the  table,  it  might  afterwarda  be  exceedingly  difficult  to 
idenlilj  them  with  thoae  a/terwardg  put  into  the  post-office."  In  the  enauing  term, 
die  court  rtfoaed  a  rale  niai'  for  a  new  trial.  In  Booth  r.  Jacobs,  3  Ner.  &,  M. 
3S1,  an  action  against  the  drawer,  on  (wo  bills,  one  drawn  on  Fenton  and  the  other 
on  Pbillipi,  a  Terdict  for  ihe  plaintiff  was  Bustained,  on  the  ground  that  the  follow- 
ing letter,  written  six  dayg  after  maCnrity,  was  evidence  of  doe  nolice  of  botb 
billa.  "  Yonr  letter  this  day  came  to  hand.  We  were  rather  anrpriaed  at  the  latter 
part  of  jour  letter,  wherein  you  atate  you  would  take  proceedinga  against  \is.  We 
follj  expected  that  Phillips's  bill  wonld  have  been  paid.  It  will  be  impoasible  for  me 
to  go  oat  of  town  lo  settle  out  accounts  lilt  after  Christmaa,  witen  we  will  remit  yon 
tome  cash.  Trade  ia  at  a  stand  atill  in  London  at  present  We  hare  been  doing 
very  little  busilMae  for  tbeae  last  three  weeks,  aa  we  are  determined  not  to  give  any 
more  credit  having  had  anch  aevere  losaea  lately.  We  have  taken  up  £  100  of  return 
mil  of  Mr.  Fenion'a,  beaidea  other  hilts  on  other  shops  which  were  returned,  whidi 
makea  na  abort  of  caab  at  this  preaent  time.  I  have  called  thia  day  on  Mr  Fhiliipa 
about  his  bilL  He  waa  not  at  home.  I  will  call  again  (o-morrow.  You  may  make 
younelvea  very  easy  about  what  we  owe  yon.  I  will  write  to  you  agun  in  a  day  or 
two.  Law  expenaea  do  neither  party  any  good."  It  ia  aonewhat  difficult  to  see  what 
evidence  of  due  notioa  of  both  bills  is  contained  in  (hia  letter.  In  Belt  c.  Frankia,  4 
Han.  &.  G.  446,  S  Scott,  N.  R.  460,  the  defendant,  a  drawer,  told  the  witness  be  ex- 
pected (o  receive  by  post  a  notice  of  dishonor  of  the  hilt ;  and  aflerwarda  gave  him  a 
letter  which  he  tiad  received  by  mail,  and  requeated  him  (o  negoCiats  a  renewal  of  Ihe 
bill.  The  letter,  which  waa  in  the  pUntiirB  banda,  waa  not  produced  at  the  triaL 
Held  evidence  of  dne  notice,  bnt  a  verdict  for  the  defimdant  waa  not  disturbed.  In 
Cnrlewis  s.  Cotfield,  1  Q.  B.  814,  I  Qale  &  D.  4SS,  the  plaintiff  proved  that  he  sent  a 
letter  to  the  drawer,  which  w««  put  into  the  letter-box  of  the  latter,  an  attorney,  at  hia 
office.  A  aervicBofDotiee  on  tlie  defendant,  calling  on  him  to  produce  a  letter  sent  to 
bim  that  day,  containing  notice  of  dishonor  of  ifac  bill,  waa  aiao  proved ;  and  the  de- 
fendant failed  to  produce  it  After  thia  time  (he  defendant  told  the  ptaintiff'a  attDroey 
that  the  bill  had  not  been  preeenled  in  due  dme,  aaying  nothing  about  notice.  A 
verdict  for  the  plaintiff  was  aaatained,  on  the  gronnd  that  the  above  facta  were 
evidence  of  dne  notice.  Lord  Dtnmait,  C.  J.  said :  "  Taking  the  whole  of  (his  caeo 
together,  I  think  theie  waa  evidence  to  go  to  the  jury,  The  pUintiff  proved  that  some 
knar  waa  nut  into  (he  defendant's  box  on  Sept  36th  j  and  Uiat  no^ce  (o  produce,  not 
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to  be  unsettled ;  the  autlioiities  being,  as  has  been  8eeu,(/)  in  a 
state  of  conflict.  Witlt  regard  to  the  person  to  whom  the  prom- 
ise or  acknowledgment  is  to  be  made,  it  has  been  held,  as  has 
been  remarked, (u)  that  a  promise  to  a  subsequent  party  enures 
to  tlie  beneEt  of  an  intermediate  party  who  has  taken  up  tlie 
paper.  The  courts  in  England,  in  tiie  late  cases,  seem  to  show  a 
disposition  to  shift  from  the  position  of  waiver  to  that  of  pre- 
sumptive evidence,  and  it  is  not  impossible  but  that  they  may 
have  abandoned  the  former  doctriiie.(ii) 

Many  of  the  American  authorities  are  so  far  inconsistent  with 
the  English  cases  which  we  have  just  examined,  that  it  is  not 
certain  whether  the  courts,  in  some  instances,  recognize  the  doc- 
trine of  presumptive  evidence  at  all.  This  may  bare  arisen 
from  confounding  the  distinction  between  waiver  and  presump- 
tive evidence,  or  because  that  distinction  does  not  seem  to  have 
been  presented  for  consideration,  (w)    In  some  cases,  the  courts 

complied  with,  mniC  bare  lome  effect.  To  this  U  added  the  coDTerucion  irilh  the 
pluntiff'a  altorney,  in  which  the  defeodant  placed  iaa  defence  on  a  diSentnt  eroand 
from  that  of  omiauoD  to  give  notice  of  diabonor.  The  case,  therefore,  la  like  Wilkini 
V.  Jadii,*"  1  Mood;  &  R.4l,iH;ini.  PailtKn,  J.  said,  that,  wiihont  the  convenation,  the 
eridence  woold  not  probably  be  auEBcicnt.  See  Brett  b.  Levett,  IS  Ea«t,  313,  when 
want  of  notice  to  the  drawer  of  ■  bill  due  Jan.  SSlh.he  baring  become  bankrupt  on  Dec. 
asth,  waa  sopplied  bj  evidence  that  be  uid,  on  ■  daj  aubieqaent  to  the  latter  date,  on 
being  asked  bj  the  plaintiff  whether  the  bill  would  be  paid,  "  So,  it  will  come  back." 

(t)  See  the  casca  cited  tapra,  p.  616,  note  i. 

(u)  Potter  e.  Ray  worth,  13  Eut,  417,  tupra,  p.  6\4,  WM  l;  GoiMOn  v.  Ueb,  1  B 
t  C.  193,  lupra,  p.  616,  note  p. 

(o)  Tbu«,  in  Hick*  v.  Duke  of  Beaufort,  4  BiDg.N.  C.  239,  t<ipn,  p.  6i*,  mm  I,  Hf 
promiae  waa  certunly  aa  clear  aa  in  the  case  ofRo^era  o.  Stevena,  9  T.  R.  713.  Mpni,  p. 
sas,  note  h,  and  other  earlier  casee.  Inagmacb  ai  it  wat  a  quuiion  of  notice,  the  point 
.  whether  the  defendant  knew  whether  he  bad  received  it  or  not  might  have  been  raised. 
Bat  the  jar]>  were  directed  simply  to  And  whether  there  had  been  notice  or  not.  So  in 
Brownell  v.  Bonney,  1  Q.  B.  39,  and  in  Jonei  t.  O'Brien,  C.  B.  18&4,  S6  Eng.  L  A 
Eq.  983,  died  lapra,  p.  Git,  note  I,  from  the  evidence,  there  certainly  wan  i^und  to 
contend  that  there  had  been  actual  Ucbei,  and  knowledge;  but  the  court  decided  on 
the  groond  of  preanmptlva  evidence,  and  not  upon  that  of  waiver.  Honlditch  s.  Caaly, 
4  Bing.  N.  C.  41 1,  aeems  (o  bare  been  decided,  however,  on  Ibe  gnxind  of  waiver.  See 
the  remarka  of  Jag,  C.  B.,  died  nipni,  p.  611,  note  a.  It  ii  somewhat  alngnlar  that  the 
Chief  Baron  ahonld  characteriie  waiver  aa  "  this  new-fangled  doctrine  ";  becaoM  the 
floctaaiion  appears  to  be  from  that  doctrine,  which  is  elearlj  laid  down  by  the  earlier 
eaaaa,  to  that  of  presnmptiva  evidence,  which  ii  later. 

(v)  Thornton  d.  Wync,  13  Wheat  183,  seems  hardly  reconcilable  with  the  English 
caaea.  The  oontt  below  admitted  the  following  evidence  as  competent  lo  support  the 
acton  against  an  iodorter  of  a  note,  without  farther  proof  of  demand  and  notice.  Tbe 
defendant,  on  demand  being  made  of  him,  said  be  knew  the  maker  had  not,  and  wm 
not,  to  pay  the  note;  that  it  wh  his  conoeni  aloM,  and  that  the  maker  had  notUDg  m 
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seem  unwilling  to  catTj  oat  tlie  doctrine  to  such  an  extent  as 
is  done  bj  the  English  autliorities.  Thus  tliere  is  certainly 
ground  to  contend,  on  these  authorities,  that,  if  an  iudorser 
takes  security  after  maturity,  this  is  evidence  of  demaad  aatl 


do  wilh  it.  Waihingbm,  J.,  p.  188,  BdmiU  that  "these  decIaratioTUi  amoanted  to  an 
DDequivocal  admisaion  of  the  original  liability  of  ttie  defendant  to  pn;  the  nota."  Thii 
would  leem  soffidont  lo  come  within  thi  ^ngluib  authoritiea ;  but  the  coorl  decided 
tlut  the  defendant  coald  not  be  held,  because  there  was  no  proof  of  knowledge  of 
Uche«  at  Ibe  time  ihe  declaration!  were  made.  In  Davis  c.  Gowen,  IT  Maine,  387,  the 
only  proof  of  demaad  and  notice  wm,  that  nolicee  for  Ihe  maker  and  indoraer  were 
depOBited  in  the  postofflce  on  the  day  of  matarity  ;  all  the  parties  residinj;  in  the  same 
town.  The  defendant  told  the  plainuff's  aiiorney  that,  if  he  nroald  not  lue  the  note, 
he  wonld  immediately  see  it  paid.  Suit  was  accordingly  delayed,  and  the  defendant 
afterwards  made  similar  promises.  Held,  that  the  court  should  hare  instructed  the 
jnry  that  the  action  could  not  be  maintained,  because  the  fiicis  do  not  show  knowledge 
of  laches.  See  Grain  v.  Colwell,  8  Johns.  384,  where  the  indoraer  proniiacd  "  to  torn 
oat  noies."  The  plaintiff  refused  to  receive  them,  and  subsequently  the  defendant  ce- 
fnsed  to  deliver  them.  Beekman  v.  Connelly,  cited  16  Johns.  1&4,  where  it  was  held 
that  mere  proof  of  a  proniiBe  to  pay,  without  evidence  of  knowlcdge-of  laches,  dues  not 
dispense  wilh  proof  of  regular  notice.  Trimble  b.  Thome,  16  Johni.  isa,  where  the 
notice  to  the  indorser  was  held  insuEScient,  because  it  woe  deposited  In  the  poat-offlea 
of  the  town  in  which  he  lived.  The  defendant  hod  called  on  Ihe  plaintiff '■  attorney, 
admitted  his  liability,  and  promised  to  pay  the  note,  offering  to  pay  part  in  cash  and 
the  balance  by  notes.  The  proposition  was  acceded  lo,  hut  the  defendant  neglected  to 
carry  it  our,  and  suit  was  then  broajjht.  The  plainlitf  was  nonsuited,  for  not  proving 
knowledge  of  laches.  With  regard  to  this  ease  it  may  be  remarked,  that  the 
presumption  in  fact,  though  not  in  law,  is,  that  a  parly  would  be  more  likely  to 
receive  a  drop-letter  than  if  it  had  been  mailed  to  him  from  a  distant  place.  The 
defendant  m^bt  aleo  be  tappo«ed  to  know  whether  he  bad  received  notice  or  not 
This  ease,  however,  as  will  be  seen,  has  been  overruled,  and  its  authority  frequently 
denied.  It  ia  affirmed  in  Jones  s.  Savage,  B  Wend.  65S,  where  tha  drawer,  after  suit, 
requested  a  delay  of  proceedings,  and  after  some  negotiation  the  defendant  promised 
to  make  an  arrangement  satisfactory  lo  the  holder.  The  defendant  also  included  Ihe 
amount  of  tbe  holder's  daim,  in  an  account  of  his  creditors,  on  an  application  ibr  hia 
discharge  in  insolvency.  Held  inBufflcieni  to  charge  the  defendant,  withoot  proof  of 
knowledge.  Barkalow  v.  Johnaon,  1  Harrison,  397,  vrhere  there  was  some  slight  evi- 
dence of  demand  and  notice.  The  defendant  after  snit  admitted  bis  indoraement  and 
his  liability,  and  oliercd  lo  pay  part  in  cash  ind  the  balance  by  note.  The  propositions 
were  not  acceded  to.  Held  not  arffident  lo  support  the  action,  principally  because  no 
knowledge  of  laches  was  proved.  U.  S.  Bank  e.  Southard,  a  Harriaon,  473,  whete  a 
promise  lo  pay  the  note  by  an  indorser  as  soon  as  he  coald  was  held  insufficient  to 
sapport  an  action,  on  the  ground  of  want  of  knowledge.  In  Sussex  Bank  s.  Bald- 
win, 3  Harrison,  487,  the  demand  was  regular,  and  there  waa  evidence  that  Ihe  notice 
had  been  mailed  the  next  day  after  dishonor,  hat  it  was  not  proved  to  have  been  put 
in  the  ofBce  in  time  fbr  the  mail  of  that  day.  The  defendant  bad  admitted  that  he 
bad  receiv;^  a  notice  through  the  bank,  and  had  requested  the  plaintiff  twice  to  renew 
the  note.  Held  not  toffideni  evidence  lo  maintain  the  action.  In  New  Orleans  Bank 
t>.  Uarper,  IS  Bob.  La.  SSI,  Locosre  v.  Harper,  3  ha.  Ann.  389,  the  notice  was  beld 
hud  because  it  wti  not  directed  (o  the  post-offlce  nearest  to  the  rendence  of  the  drawee. 
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notice ;  for  why  should  a  person  take  these  steps  to  Becure 
himself,  unless  his  liability  actually  existed  ?  But  the  contrary 
appears  to  have  been  decided. (z)  There  are  cases  iii  which 
the  courts  recognize  the  English  lav,  but  deny  its  authority ; 

0  paj  bv  the  UOar  ni  held  iDiuffident  to  rapport  Ute  aclioii. 
lob.  La.  ft73,  where  notloa  wu  held  defectixe  becaiue  the  poM- 
office  wai  Died  u  ■.  metns  of  deposit.  Then  mt  alio  eWdence  thu  ib«  defendant 
asaall;  got  hii  letcere  there,  uid  of  a  promiaB  (o  paj.  The  plaintiff  waa  Domuiud  be- 
came no  knowledge  «■■  proved.  In  Hurii  v.  Allnatt,  11  La.  4B5,  the  notarial  certifi- 
cate of  Dotioe  was  held  iniufficient  on  account  of  informalitj.  When  pajmenl  wai 
demanded  of  the  indoraer,  he  proiiiiied  to  go  to  hii  immediate  indorser  and  arrange  the 
note.  The  prior  indoner,  who  wbi  alio  a  defendant,  o9ei«d  to  giTs  other  ootes  fur  the 
amonnt.  The  aubKqnsDt  indorMT  aald  that  he  would  tee  that  the  prior  ooe  gare  the 
notea,  A  judgment  for  the  plaintiff  wu  raTersed,  and  a  nonsuit  entered  for  want  of 
pnmf  uf  knowledge.  So  in  Tickner  p.  Roberta,  1 1  La.  M,  the  proleat  waa  hdd  no 
evidence  of  demand,  becanie  not  dulj  aathBDiicatBd.  The  defendant,  a  drawer,  prom- 
iaed  to  pa;.  The  dmwer  was  diacharged  for  want  of  evidence  of  knowledge  of  lacbea. 
Id  Lapone  v.  Landrr,  17  Mart.  La.  359,  16  id.  ISS,  the  notice  waa  held  had,  becaoto 
depoiiled  in  the  poal-office  where  the  indoraer  lived.  The  defendant  offered  to  indono 
notei  of  the  same  maker  for  the  aame  amount,  but  the  holder  wished  bim  to  give  his 
own  note.  The  plaintiff  wa>  nonHuil.  In  Bank  of  U.  S.  t.  Lcatlwn,  ID  B.  Mon.  64, 
the  evidence  of  preseniment  and  notiro  nas  the  oolariul  certiScala  of  protHI,  which 
wu  held  nd  evidence  of  the  facta,  because  the  [nitrument  waa  a  note  A  pramise.  ten 
jean  alter  matarity,  to  paj  the  note,  was  held  iniufficieni,  there  being  no  proof  of 
knowledge  of  laches.  It  maj  be,  bowerer,  that  in  eome  of  ttie  above  casei  there  waa 
actual  lacbai ;  bat  this  &et  is  neither  given  bj  the  report  of  the  cases  nor  adverted  to  iu 
the  opioiont. 

(x)  Otaego  Co.  Bank  v.  Warren,  18  Barb.  S90,  where  the  notarial  certificate  of  de- 
mand on  the  aeeeplor  of  an  inland  bill  was  held  defective  for  infortnalit;.  It  does  not 
appear  whether notiM  waa  given  or  not.  Towero.  Durall,  B  Mae*.  33a,  where  there  does 
not  appear  to  be  anj  other  evidence  of  demand.  No  facts  are  reported  which  an  In- 
conslatent  with  the  fhct  that  the  demand  and  notice  might  have  been  regular  in  both 
eases.  The  courts  decided  them  on  the  ground  of  waiver,  and  did  not  notice  the  one 
now  andar  consideration.  With  regard  to  conditional  promises,  not  accepted,  It  will  ba 
•«en  that  in  wme  of  the  cases  cited  lu/im,  p.  61B,  note  o,  there  were  inch  initanees,  and 
thej  were  noticed  in  the  opinions  of  the  court  In  Bank  of  Veigennet  c.  Cameron, 
7  Barb.  MS,  an  action  againit  the  indorser  of  a  foreign  bill,  a  memorandum  at  the  foot 
of  the  draft,  made  bj  the  nolatj  and  signed  with  hia  inidali,  stating  the  protest,  the 
mailing  of  the  noticfs  to  the  drawer  and  indoraen,  and  the  place  to  which  they  were 
sent,  was  held  no  evidence  of  notice,  even  in  connection  with  the  fact  that  the  defend- 
ant, within  three  da;i  after  matuiitj,  exhibited  to  a  witness  a  notice  which  he  had  junl 
received  through  the  post-office.  The  bill  was  payable  in  Burlington,  Vermont,  and 
the  indorsers  lived  in  Troy,  Mew  Yorlt.  There  waa  also  evidence  that  one  of  the  de- 
fendann,  who  wen  partners,  had  adroilled  the  protest,  and  promised  to  do  all  in  hii 
power  to  see  the  draft  paid;  hut  it  did  not  appear  whether  this  promise  was  made  br- 
fore  or  aAer  (he  diaaalution  of  the  firm.  In  Carter  b.  Burley,  9  N.H.  BS8,  the  indorser 
agreed,  when  informed  of  the  diihonor  of  the  note,  to  ^v«  certain  merchJllisa  ai  ae- 
cntily.  Beld  not  to  be  prima  fade  evidence  of  due  demand  and  notice.  Dmim,  Pe- 
buys  V.  Mollcre,  19  Hart.  1*.  318,  when  the  defendast  offered  to  give  a  •nongage  h 
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BO  far,  at  least,  as  a  promise  to  pay  ib  coiicemed.(y)  The 
weiglit  of  American  autliority  is,  however,  in  favor  of  the  Eng- 
lish rule,  and  there  are  many  cases  which  hold  that  a  promise  to 
pay,  or  an  acknowledgment  of  liability,  is  presumptive  evidence 
that  everytliing  has  been  properly  done,  in  order  to  render  an 
indorser  or  drawer  Uable.{z)    There  are  also  cases  which  hold 

Mcarity  for  Ihe  note,  which  iru  held  eqniTslent  in  Chii  nepect  to  a  promiw  to  paj.  In 
Jona  V,  SaTas;a,  6  Wend.  ESS.  tupm,  p  6 1 9,  note  m,  »ai  Hoore  v.  H&rdctiatle,  1 1  Hd. 
486,  notice  wet  sent  to  the  shira  (own  of  the  county  whera  the  defendant  lived.  Held 
Ininffident,  becante  due  inqnirici  were  not  proved  to  have  been  made,  and  tbora  wai  a 
aaajer  poii-office.  The  following  letter  wu  held  to  be  no  eridenoe  of  notice :  "  Mr. 
TaiT  infonna  me  that  jno  posilivelj  refilled  io  dedact  oni  cent  on  the  negotiable  note 
lodoned  by  me.  Now,  air,  I  made  a  rerr  reaaoeable  reqneit,  merely  to  deduct  the  in- 
tcreM.  I  do  not,  J  asanrv  yon,  feel  able  to  pay  the  principal.  My  meani  are  limited ; 
b«  I  hare  some  friends  that  would  no  doubt  aaiiiit  me.  I  told  you,  if  you  wonld  do 
it,  yOD  thoatd  have  yoor  money  this  fall,  withonl  any  trouble.  Yoa  refused  the  otft- 
tores,  though  I  think  extremely  moderate."  The  letter  ended  with  a  defiance  to  the 
pituntiff  10  collect  the  note  if  he  conld. 

{3]  Otis  V.  Huseey,  3  N.  H,  S4S,  when  RiehaTdaiia,  C.  J.  said  :  "  We  are  aware  that 
It  has  been  held  in  England  that  a  promise  to  pay  ii,  in  these  cases,  to  be  left  to  the 
jury,  as  evidence  of  a  demand.  In  an  old  commercial  connlry  like  England,  where  a 
great  portion  of  the  boiines*  has  long  been  transacted  by  means  of  negotiable  paper, 
and  where  most  i^  chose  who  deal  in  lach  paper  must  he  preenmed  to  be  acquainted 
with  the  law  in  relation  la  it,  it  may  be  proper  to  leave  it  Co  a  jury  to  infer  a  demand  of 
the  maker  from  a  promise  of  the  indorser  to  pay.  But  in  this  State,  where  negotiable 
paper  basayery  limited  cirenlation,  there  is  no  ground  on  which  such  an  infeience  from 
that  fad  can  n$ti  and  we  are  of  opinion  that  the  rule  adopted  in  New  York  is  the  true 
woe.  It  must  be  shown  affirmatively  that  the  defendflnt  had  notice,  when  he  made  the 
promise,  that  tM  demand  had  been  made,  and  that  there  had  been  no  attempt  Co  make 
one."  So  in  Farrington  t>.  Brown,  T  N.  U.  271,  where  the  plaincifT,  instead  of  proving 
demand  and  notice,  offered  the  following  writing,  addreased  to  the  plHinliff*  counsel,  at 
evidence:  "  Portsmouth,  July  ISlh,  IS38.  I  hereby  hold  myself  accountable  for  the 
payment  of  a  note  signed  by  Jonathan  Brown,  payable  10  me,  and  indoned  by  me, 
dated  April  Ist,  1S38,  payable  in  sixty  days,  for  S  88.31,  now  in  yonr  bandn  for  collec- 
tion." See  Carter  v.  Bnrlcy,  9  N.  H.  558,  irhere  the  indorser  offered  10  give  security  ; 
JVsJMiii,  C.  J.,  Keeler  r.  Bartiae,  19  Wend.  1  ID,  119, 

(a)  Bank  of  D.  S.  B.  Lyman,  SO  Vl.  G66 ;  Gi^iwr,  J.,  Russell  e.  Buck,  11  Vc  IBS, 
ITS;  S«ini!l(,  J.,id.  IBS.  See  Nash  >  Harrington,!  Alliens,  39,  S  id.  9;  Hamur.  C.J. 
Breed  v.  Hillhonse,  T  Conn.  &S3,  5S8;  Brace  e  I.jtle.  13  Barb.  \<ia;  Tebhelts  r. 
Dowd,  S3  Wend.  3T9 ;  Pierson  d.  Hooker,  9  Johns.  68 ;  Tjkmc  v  Loose,  3B  Pcnn. 
SCaCe,  S3B ;  Dnvall  c  Farmers'  Bank,  9  Qill  h  J.  31,  T  id.  «i,  where  Che  following 
written  agreement  was  held  evidence  of  presentment  and  notice,  with  reference  to  a 
note  which  wiu  ovcrdiie  at  the  date  of  the  agreement ;  "  Whereas  I  am  indorser," 
to.,  -'and  whereas  the  bank,  which  holds  the  notes,  has  agreed  not  to  protest  the 
same,  or  to  ask  a,  renewal  of  them  when  they  become  due,  I  do  hereby  agree  to  dis- 
pense with  all  notice  of  the  time  of  payment,  or  of  the  non-pnyment  of  said  notes,  and 
to  be  nnswemblo  for  the  amount  ot  said  notes,  although  no  such  notice  i>  given  to  me." 
See  Walker  s.  Laverty,  6  Munf.  4ST ;  Fate  v.  H'Clure,  4  Rand.  Va.  154 ;  Higgins  •; 
Ifoiiiiofi,  4  Dana,  100,  wbeie  the  indorser  (J  a  bill  said  he  wonld  pay  if  his  co-indonet 
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that  demaBd  and  notice  are  proved  by  part  payment ;  (a)  a  prom- 
ise to  pay  by  instalments ;  (b)  the  insertion  of  a  bill  among  the 
debts  of  an  insolvent  in  his  schedule ;  (c)  a  written  admission 
of  the  reception  of  notice ;  (d)  a  request  to  liaye  the  note  kept 
charged  in  a  separate  account,  with  no  objection  to  the  account 
when  rendered,  as  to  the  bill,  but  simply  to  claim  for  an  addi- 
tional item  of  credit ;  (e)  an  agreement  with  the  maker  to  take 
back  the  note,  and  to  return  the  property  for  which  it  was  given, 
to  the  maker;  (/)  an  agreement  to  let  judgment  go  by  default, 
if  tbo  holder  would  sue  the  defendant  and  the  maker  jointly,  in 
the  State  court,  instead  of  the  defendant  alone,  in  the  United 
States  court ;  (g-)  part  payment  by  the  maker,  indorsed  on  the 
note  on  the  day  of  maturity. (A) 

The  distinctions  between  the  two  classes  of  cases  which  we 
have  been  considering  are  well  marked,  and  among  them  may 
be  mentioned  the  following.  In  the  waiver  cases,  there  must  be 
proof  that  the  party  who  made  the  promise  had  knowledge  of 


would,  and  labiEqnenllj  called  on  the  latter,  and  deiired  to  lee  aome  lecaritie*  giien  bj 
the  drawer.  In  a  hill  in  equity,  he  did  not  rely  upon  the  want  of  notice ;  and  the  co- 
indoner  had  taken  np  the  bill.  Held  crideiic«  or  notice,  and  that  the  dETendant  m» 
linble  lo  his  co-indoraer  for  contnbntlon.  See  Lawrenee  ti  RaliEon,  3  Bibb.  lOS  ;  Ken- 
non  D.  McRca,  7  PoK.  Ala.  ITS;  Schmidts  RadcliOo,  4  Strob.  SW  ;  Hall  s.  FreenMn, 
S  Nott  &  HrC.  479  j  Robbing  v.  Pinckard,  5  Smedea  &  U  Si  ;  Offit  v.  Vidt,  Walk- 
er, 99  ;  Clayton  v.  Phlpps,  14  HtMO.  399 ;  Doricr  tr.  Walion,  id.  S9  ;  Menae  r.  Oiibeni, 
S  id.  S44  ;  Walker  v.  Walk«r,  2  Eng.  Ark.  Hi ;  Oglosby  r.  StMmboat.  10  La.  Ano, 
117;  Union  Bank  f.  Orimshaw,  15  La.  321  ;  llcbnys  o,  Hollere,  IS  Mart.  La.  318; 
where  the  defendant  offered  to  gire  »ecaHly.  This  caw  is  aeatra  to  Carter  v.  Barley, 
9  N.  H.  MB.  It  may  be  remarked,  that  in  some  of  the  above  case*  (he  distinction  be- 
tvrecn  waiver  and  presumptive  evidence  does  not  seem  to  have  been  drawn  with  preda- 
ion.  Gnom,  J.,  in  Tcbbetls  v.  Dowd,  £3  Wend  379,  with  reapen  to  the  caaei  which 
deny  the  doctrine  of  presumptive  evidence,  aaid,  p.  403  :  "  Bat,  moreover,  a  deciaiva 
answer  to  itic  case  is,  that  the  imua  of  American  nnthority  against  it  is  at  overwhelm, 
ing  as  the  British,"  However  it  might  have  been  when  that  case  waa  decided,  we  think 
that  there  ia  not  at  present  anch  a  pirponderance  of  aathority  lu  will  be  seen  bj  coia- 
paring  the  caiea  cited  in  tbia  note  with  those  citoil  tapn,  p.  619,  note  m, 

(a)  Bank  of  U.  S,  e.  Lyman,  20  Vt.  666 ;  Sherer  n.  Easton  Bank,  33  Penn.  State, 
134;  LcvjD.  Pelerg,  9  S.  &  R.  129;  Bibb  v,  Peyton,  1 1  Smedea  &  U  275.  SeeUnka 
Bank  t.  Grimahaw,  15  La,  331, 

(6)  Union  Bank  c.  Grimahaw,  IS  La.  331, 

(c)  Hyde  V.  Stone,  SO  How.  170.     Cbntm,  Jonea  v.  Savage,  6  Wend.  <U 

(if)  Commercial  Bank  c.  Ciaric,  IB  Vt.  335. 

(b)  Bank  of  D.  8.  b.  Lyman,  90  Vt  669. 
(/)  Andrews  «.  Boyd,  3  Met.  434. 

is)  Robbias  v.  Finckard,  9  Sniede*  &  M,  SI. 
(A(  Lane  «.  Suwaid,  SO  Iblne,  98. 
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tlie  neglect,  and  the  burden  is  upon  the  plaintiff  to  prove  this. 
In  the  cases  on  presumptire  evidence  there  can  be  no  such  re- 
quirement, and  the  cases  on  this  subject,  in  which  the  defendant 
has  been  dischai^d  for  want  of  such  proof,  are  entirely  incon- 
sistent with  the  doctrine  itself.  For  upon  what  is  it  founded, 
vinless  upon  the  ground  that  the  presentment  was  regular,  and 
the  notice  duly  given  ?  Hence,  to  say  that  there  must  be  knowl- 
edge of  neglect  would  be,  as  has  been  remarked,  a  legal  sole- 
cism.(t)  But  there  appear  also  to  be  authorities  in  which  the 
opposite  mistake  has  been  made.  Thus  it  has  been  said,  in  a 
l^atise  on  Bills,  that  {j)  "  a  promise  to  pay  will  entirely  dis- 

(i)  CmBea.  J.,  iu  Tebbettt  v.  Dowd,  33  Wend.  379,391,  lAer  diing  the  Englith  cum, 
■aid ;  "  In  this  whole  tcare  of  cues,  and  more,  ranging  from  1 730  to  1  S3E>,  no  Bsce  of 
tli«  rale  appean,  that,  in  order  lo  make  the  proniM  available  aa  an  uiiniMion,  it  i« 
oeceMnry  to  show  that  the  drawer  or  indoner  was  aware  of  laches,  which  (he  promise 
was  intended  to  care.  A  remedj  for  laches  is  not  the  object.  To  require  knowledgo 
of  laches  would  render  eTerj  case  going  on  the  principle  of  presnmptiTe  evidence  a 
legal  solecism.  The  gnmnd  is,  that  the  promiie  shall  be  recciTsd,  not  m  bindiri§  ptr 
m,  bat  as  evidence  that  there  were  no  laches ;  in  other  words,  Chat  regalar  presant- 
menl  had  been  made,  that  it  was  followed  by  non-acceptance  or  non-payment,  of  nhidi 
notice  had  been  dnij  given.  Otherwise,  why  should  the  man  promise  !  Will  any  one 
do  so  wiihoDi  knowing  that  he  la  liable  1  Common  experience  shows  that  he  will  not. 
The  English  casea  are  therefore  in  exact  accordance  with  the  principles  of  preanmptive 
eridenee.  These  principles  aie  but  another  name  for  Such  connections  between  moral 
CBUies  and  efTects  as  are  evinced  by  general  ohscrration."  The  case  of  Trimble  >. 
Thome,  IG  Johns,  isa.  wbich  is  ovcrraled  tij  this  chk,  was  denied  by  Boimtr,  C.  J.,  in 
Breed  n.  Qillhoase,  7  Conn.  i'iS.  who  said  that  "  this  case,  so  Gir  as  my  knondedge 
extends,  stands  alone  and  nnsapportcd."  So  BennM,  J.,  in  RnsscU  e.  Buck,  II  Vt. 
166, 183,  said :  "  It  is  believed  this  case  is  opposed  Co  che  whole  current  of  decisions, 
and  establishes  a  mis  of  evidence  not  supported  npon  principle  or  by  aathoriCy." 
Collier,  C.  J.,  Eennon  c.  McRen,  7  ForC  Ala.  17S,  IS3;  Strang,  J.,  Loose  s  Loose,  36 
Penn.  State,  S3B,  S4S. 

(j)  By Ics  on  Bills,  p.  S37,  citing  Taylor  d.  Jones,  S  Camp.  109  j  Stevens  c.  Lynch,  19 
East,  38,  2  Camp.  333.  Bat  neither  of  these  cases  bean  out  the  proposition.  The  first 
case  ivos  one  of  presumptive  evidence.  The  only  evidence  of  presentment  of  Che  noteand- 
notice  was,  that  the  indorser,  two  years  after  malnrity,  promiied  to  pay,  and  requested 
time.  Bayle^,3.,  9  Camp.  109,  "held  that,  where  a  party  to  a  bill  or  note,  knowing  it  to 
be  due,  and  knowing  that  he  was  entitled  to  have  it  presented  when  due  to  the  acceptor 
or  maker,  and  to  receive  notice  of  iCs  dishonor,  promises  to  pay  it,  this  is  presumptive 
evidonoo  of  the  presentment  and  nocice,  and  ho  is  hound  by  the  promise  so  mode." 
This  latter  clause,  although  it  may  seem  to  sapport  the  doctrine  contended  for.  is  alto- 
gether too  nncertaiu.  The  jndge  may  have  intended  to  have  said  that  it  was  binding 
only  nncil  laches  appear.  Or,  in  other  words,  that  here  is  evidence  of  due  presentment 
and  noticB,  and  nothing  to  control  it;  or  to  show  that  there  were  Inches.  Hence  a  jury 
might  he  "huand,"  andcr  sach  circa mscancea,  to  lind  for  the  plaintiff  In  the  second 
case,  the  promise  was  held  binding  because  actual  knowledge  was  proved.  Lord  El- 
fanAnw^  as  reported  in  9  Camp.  33S,  allowed  that  tgnoranee  "  wonld  do  away  the 
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peoEe  with  proof  of  presentment  or  notice,  and  will  throw  on 
tlio  defeudaut  the  double  burden  of  proving  laches,  and  that  he 
was  ignorant  of  it."  This  same  principle  seema  to  have  been 
affirmed  by  some  authoritieB.(&)  But  so  far  as  preeentonent  is 
concerned,  this  cannot  be  reconciled  with  either  doctrine.  Not 
with  that  of  preBumptire  evidence ;  for  as  soon  as  the  defendant 
has  proved  laches  only,  the  plaintiff's  case  is  gone,  for  there  can 
be  no  presumption  of  due  presentment  when  ^ere  is  actual 

affoctof  the  acknowledgnunit  and  promiie,  bat  it  ^tpeared  that  lli«  defntduit  wm  fully 
Mqniinied  at  the  tim«  "  iriih  the  dreamttutcM. 

(jt)  Loom  o.  Loom,  36  Peno.  State,  938,  where  Strong,  J.  Mid :  "  Then  wai  proef 
OD  [he  trial,  ihat,  aoms  foar  or  flvsweeki  after  the  indoraement  of  the  note*  to  the  plafD- 
tiff,  tbaj  haring  been  oterdoe  wben  indorsed,  tbe  defendant  itated  that  be  vaa  Cut,  ac- 
knowledged hii  liability,  and  proniiwd  to  pay  them.  In  reference  to  this  proof,  the 
coDtt  instmcled  the  jury,  in  labatanee,  that  they  might  infer  from  it  that  the  ootei  had 
been  duly  presented  to  iho  maker  for  pajment,  and  tliot  noiice  of  his  default  had  been 
gixea  in  Eime  to  the  defendant,  or  that  demand  and  notioe  had  been  waived  by  him. 
The  jnry  were  al*o  initmcted,  that  they  might  infer  from  the  defendant'!  promiie  that 
ha  Had  full  knowledge  of  lbs  fanta  at  the  time  he  made  it ;  and  that  if  hii  acknowl- 
edgment of  liability  and  hii  promiie  to  pay  were  made  in  miatake,  the  burden  wai 
upon  him  to  prove  iv  Thii  initructioD  il  auppoied  to  haTe  been  orroneoni.  The  de- 
fimdant  coniende,  not  that  an  acknowledgment  of  liability  and  a  promiie  lo  pay,  made 
by  an  indoner  after  default  of  payment  by  the  maker,  will  not  diipenie  with  proof  of 
demand  and  notice  of  non-payment,  if  made  with  a  full  knowledge  of  the  facta  tliat 
there  had  been  lachea  in  die  preaentation  and  notice,  but  he  iiuiiti  that  it  ii  incnmbent 
upon  the  holder  to  addnce  eridence  that  the  indoraer  had  snch  knowledge,  and  that  it 
cannot  be  inferred  from  hii  promiae  to  pay.  In  otlier  words,  it  is  argued  that  the  bar- 
den  ia  npoa  the  holder  to  show  by  distinct  eridence  that  the  promiie  wai  not  made  in 
misEake.  or  in  ignorance  of  the  exiitonce  of  lachea.  Thia  position  cannot  be  maintained. 
What  ii  the  precise  eSbct  of  a  promiie  lo  pay,  made  by  an  indoner  aJW  a  note  or  bill 
haa  &ilen  due  and  been  dishonored,  has  been  a  (abject  much  debated.  Many  of  the 
cases  hold  that  it  amounts  to  an  adminion  that  a  proper  demand  was  made,  and  that 
doe  notice  was  given.  If  it  be  inch  an  admisaion,  it  is  not  apparent  how  it  can  be  ne- 
nwnatj'  to  prove,  in  additioii  to  an  indoner'*  promiie,  that  he  knew  no  aufflcient  demand 
had  been  made  or  notice  given.  Other  cases,  pertiapi  more  numerona,  hold  that  a 
promise  to  pay,  or  an  acknowledgment  of  liability,  is  a  waiver  of  due  presentation  and 
noQce;  and  some  cases  ti«at  it  both  aa  a  wairer  and  an  admission.  Regarding  it  ai  a 
waiver,  it  of  coarse  must  be  essential  that  the  party  making  it  knew  the  lachea  whirh  he 
b  alleged  to  have  eicnied,  for  waiver  is  not  withont  intention.  There  is,  however,  very 
great  harmony  in  the  dcciiions  in  holding  that  a  promiie  or  acknowledgment  itself  raises 
a  presamption  that  thedrawerof  thehill,  orihe  indorser  of  the  note,  was  acquainted  with 
the  laches  of  the  holder,  which  hit  promise  is  alleged  lo  hare  waived.  1  know  of  bnt  one 
case  in  which  the  opposite  doctrine  has  been  distinctly  asserted,  and  that  is  the  case  of 
Trimble  s.  Thame,  ISJohns.  IM,  and  it  haiofleo  been  spoken  of  with  diaapprobaiion  by 
Other  conrts."  So  fares  presentment  is  concerned,  it  would  seem  somewhat  astonishing 
that  the  judge  shoald  say  ihat  there  was  "  very  great  hnrmony  "  in  the  decisions  that  a 
promise  to  pay  raises  the  presumption  of  knoiricdge  of  laches.  According  to  the  cam 
deed  lupm,  p.  601,  note  x,  over  thirty  in  number,  the  "  harmony  "  would  appear  ID  b* 
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proof  of  laches.  Kor  caii  it  be  recoiiciled  with  the  doctrine  of 
waiver.  For  as  sooa  as  the  defendant  proves  laches,  the  plain- 
tiff is  bound  to  prove  that  the  former  had  knowledge  of  the 
laches  at  the  time  of  the  promise.  As  to  notice,  the  rule  may 
he  properly  stated, (i)  though  it  is  not  supported  hj  all  tlie  au- 
thorities,(in)  on  the  ground  that  a  promise  to  pay,  as  regards 
notice  alone,  may  be  held  to  be  pritna  facie  binding,  because  the 
defendant  may  be  presumed  to  know  whether  he  received  notice 
or  not ;  and  it  is  incumbent  on  him  to  remove  this  presumption 

directlj  the  other  wnj ;  nnd  Cbe  rale  laid  down  in  thii  me  U  not  sapported  by  mora 
tliui  two  or  ibree  cases,  and  It  ia  somewhat  donbtfal  if  it  is  bj  any.  As  to  notice,  we 
do  not  see  how  the  ca«es  can  be  r«concitad.  Supra,  p.  B03,  note  a,  G04.  note  b.  CallUr, 
O.J.,inEenDon  v.  McBea,T  Port  Ala.  ITi,IS4,  cited  the  renierkfromByies  with  appro. 
bauon,  and  the  ceees  died  by  that  author ;  and  also  Nash  d,  Harrington,  I  Ailicni,  39, 
3  id.  9.  This  last  case  is  doabtfal  anthorily  on  the  point  for  which  it  is  died.  The  note 
was  on  demand,  dated  Jan.  30lh.  The  demand  was  made  Dec.  5th,  and  notice  given 
Dec.  7th.  The  maker  at  the  time  of  iodorsemenl  was  notoriouiiy  inaolyent,  and  contin. 
Dcd  so  til!  the  trial.  The  fltiit  point  which  arose  wis,  whether  the  demand  was  not  too 
Ute,  or  whether  due  diligence  had  been  used.  The  court,  after  staling  that  "  it  woald 
Dot  seem  ivssonable  to  apply  to  lhii>  case  that  law  mcrchaDI  which  is  mode  to  apply  to 
notes  glien  by  good  responsible  men,  and  nei^otiated  before  they  become  payable," 
which  is  not  law,  laid  that  they  were  "  not  fully  prepared  to  say  whether  this  was  or 
was  not  reasonable  diligence,"  They  decided  that  the  judge  was  wrong  in  refusing 
to  admit  eridence  that  the  defendant  acknowltdged  hii  liability,  and  promised  to 
pay.  They  seem  to  have  pal  their  decision  partly  apon  the  groond  that  the  evidence 
was  admisubte  to  show  that  dne  diligence  in  giving  notice  was  used.  With  regard  to 
knowledge,  HulddntoA,  J.  said  :  "  This  promise  must  be  prima  facie  binding ;  bat  the 
defendant  a>j;ea  that  it  i9  not  binding,  unless  he,  at  the  time  of  [he  pnmiss,  linew  of 
the  laches,  which  operated  to  discharge  him.  It  is  true  sach  a  promise,  mode  in  total 
ignorance  of  a  defence,  which  existed,  would  not  bind ;  but  nothing  appears  but  thai 
the  defendant  knew  every  drcnmstanfli ;  nnd  if  he  would  exonerate  himself  from  hts 
promise,  on  (his  ground,  the  burden  of  proof  rests  on  him.  For  he  could  not  be  igno- 
rant of  the  time  when  notice  was  given  him  of  the  non-payment."  This  last  clause 
would  seem  to  show  that,  even  as  to  knowledge,  the  cunrt  decided  that  a  promise  to 
pay  roiled  that  prasnmption  with  n^ord  to  natiet,  which  was  the  point  under  consid- 
eration, on  the  gronnd  that  the  iodorser  most  have  known  whether  he  received  it  in 
dne  time. 

{t)  See  Nasb  v.  Harrington,  I  Aikens,  39,  3  id.  9,  n^ra,  note  k. 

(m)  The  facts  in  Loose  e.  Loose,  dfl  I'enn.  Stale,  MS,  were  as  follows.  The  notes 
were  oTcrdne  at  the  time  of  indoreemenl.  It  does  not  seem  to  have  been  disputed  but 
that  the  demand,  which  was  made  four  days  subsequent  to  indorsement,  was  within 
due  time.  The  question  was,  whether  the  notice  was  regular,  which  was  given  loar- 
teen  days  after  the  demand.  There  was  evidence  of  a  pnjmiso  to  pay,  ftdmiision  of 
liability,  &c.  The  presiding  judge  seems  to  have  initrncted  the  jury,  that,  as  (o 
nofuM,  the  promise  was  either  evidence  that  a  prior  notice  had  liccn  given,  or  (hat  it 
raised  the  presumption  that  tlie  defendant  knew  that  he  huil  not  received  it  at  the 
proper  time.  The  i/ecinDn  is,  that  the  charge  was  correct,  hul  the  langaagt  of  Slnm/,  J. 
is  stronger  than  the  facts  would  seem  to  warrant. 

Vol.  I.-.-2  P  S3 


;vGoo»^lc 


d26  NOTES  AND   BILLS.  [CH.  Xm. 

by  proof  of  ignorance  of  laches.  It  would  be  more  accurate,  ac- 
cording to  the  authorities,  to  state  the  rule  ae  to  preaentmeat  as 
follows :  A  promise  to  pay  throws  the  burden  oo  the  defendant 
to  prove  laches,  but  the  burden  is  again  shifted  to  tlie  plaintiff 
to  prove  knowledge,  so  soon  as  laches  are  shown.  Another  di§- 
tinction  between  the  two  claseea  of  cases  is,  that  in  those  of 
waiver  greater  strictness  is  required  as  to  the  evidence  of  the 
promise  than  in  those  to  the  point  of  presumptive  evidence. 
This  distinction  may  be  seen  from  the  instances  which  we  have 
already  given.  Another  distinction  is,  that  questions  of  waiver 
would  seem  to  be  more  matter  of  law  than  those  of  presumptive 
evidence.  All  that  is  required  in  the  former  is,  to  prove  the 
promise  sufficieuUy  clearly,  and  knowledge ;  but  in  the  latter, 
the  indorser  or  drawer  will  be  able  to  repel  the  presumpUon, 
either  by  showing  actual  laches, (»)  or  any  other  circumstance 
going  to  show  neglect.(o)  Thus  even  a  written  admission  by 
the  indorser  that  he  had  received  due  notice  is  only  prima  facit 
evidence,  and  may  be  rebutted.{p)  The  advantage  of  allowing 
an  admission  of  au  indorser  or  drawer  to  operate  as  an  admis- 
sion of  due  demand  and  notice,  or  presumptive  evidence,  may 
be  seen  in  cases  where  the  usual  methods  of  proving  them  are 
unavailable ;  as,  for  instance,  where  the  party  who  made  the 
demand  and  gave  tlie  notice  is  dead,  and  where  a  notarial  cer- 
tificate or  record  is  inadmissible  evidence.(9)  It  would  also 
seem  beneficial  where  the  evidence  is  defective  for  some  reason 
rather  technical  than  just;  as,  for  instauce,  in  case  where  the 

(b)  Braoe  v.  L;tle,  13  Bub.  163. 

(o)  Lawrence  v.  lUlston,  3  Bibb,  10!;  S/iarkq,  C.  J.,  R4]bbinB  v.  Pint^ari,  S 
Snedea  &  M.  51,  73;  Bibb  v.  PeTion,  11  id.  a7a.  In  Hjde  tr.  Stone,  10  How.  ITO, 
the  insertion  of  the  bill  among  the  debts  oF  tbe  insoWent,  npoo  hto  tchednle,  wu  beld 
evidence  of  notice,  the  enfflcieney  of  which  ii  for  the  jury,  and  not  subject  to  review  in 
the  Supieme  Court  of  the  United  States.  Bee  Ricketta  e.  Tonlmin,  7  Law  J.,  K.  B. 
lOS  ;  Jackson  v.  Collins,  17  Law  J.,N.  S.,  Q.  B.  US. 

(p)  Commercial  Banic  b.  CUrk,  SB  Vt  3SS.  In  Dsvall  v.  EWmen*  Bank,  »  GiU  & 
J.  31,  the  agreement  relied  on  wa«  written,  but  held  subject  to  be  lebntMd  b;  other 

(7)  S/iark^,  C.  J.,  in  Bobbins  e.  Pinckard,  5  Smcdes  &  H.  SI,  73,  said :  "  Tbe  no- 
tary, it  teemt,  died  after  salt  brought,  and  befare  trial ;  and  in  such  cases  it  is  com- 
petent to  resort  to  secondai?  evidence.  This  xasj  acconnt  for  the  inabllli]'  of  the 
plaintiff  to  prove  notice,  and  fiimish  a  reason  why  no  saeh  proof  was  attempted. 
Under  sncb  clrcanwtances,  ft  is  peculiarly  proper  to  open  the  door  for  the  admisdon  of 
preinmptlvB  evidence,  acd  the  promises  of  the  defbndant  wete  anfflcieni  to  niaa  tJN 
■tningest  piesumptions  agaioit  tum.'' 
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proof  of  notice  is  that  it  was  deposited  in  the  post-oflSoe  of  the  town 
where  the  indorser  lives.  There  is  certainly  in  Buch  caaes,  under 
the  existing  regulation  of  the  mails,  more  probability  that  a  notice 
ao  deposited  will  reach  the  party  for  whom  it  is  intended  than  if  It 
were  mailed  for  a.  distant  place.  Because  in  the  first  instance  there 
are  only  the  chances  of  neglect  in  one  post-office  to  be  considered, 
while  in  the  latter  there  are  generally  the  chances  of  neglect  in  sev- 
eral offices,  and  the  risk  of  negligence  and  loss  incurred  in  the  trans- 
portation of  the  mail  from  place  to  plaoe  to  be  taken  into  account. 
An  indorser  waives  demand  and  notice  by  taking  the  note  into 
his  own  possesHion,  and  undertaking  to  collect  ii,{qq)  or  who  buys 
property  of  the  makers  and  agrees  to  pay  for  it  by  paying  Uie 
note.(gr)  If  an  indorser  consents  to  an  extension  of  time  for  the 
payment  of  a  note,  he  waives  demand  and  notice  at  the  original 
maturity  of  the  note.  Whether  he  is  entitled  to  demand  and  notice 
when  the  extension  expires  seems  to  be  held,  bat  we  should  have 
doubt  of  thi8.(3a) 

SECTION    V. 

QEHERAL  REMARKS  OK  THE  SDBJECT  OP  EXCUSE  POR  NOH  NOTICE. 

It  has  already  been  stated,  that  a  notice  duly  sent  by  a  subse- 
quent to  a  prior  indorser  enures  to  the  benefit  of  the  intermediate 
indorsers  ;(r)  therefore  an  indorser  who  has  been  compelled  to  take 
ap  a  note  may  show,  by  way  of  excuse  for  not  giving  notice  him- 
self to  the  indorser  whom  he  wishes  to  hold,  that  one  of  the  subse- 
quent indorsers  gave  due  notice  to  the  defendant.  In  the  cases 
which  support  this  doctrine  there  appears  to  have  been  an  actual 
reception  of  the  notice,  and  it  would  seem  to  be  still  unsettled 
whether  the  rule  applies  to  such  caaes  only.  Thus,  as  has  already 
been  said,(8)  if  the  bolder,  after  making  the  necessary  inquiries,  and 
using  due  exertions  to  find  where  an  indorser  lives,  should  send  the 
notice  to  the  wrong  place,  the  indorser  would  be  liable  to  him, 
although  the  notice  was  never  received.  The  question  might  arise 
here,  whether  these  facts,  or  this  excuse,  would  so  fiir  enure  fo  the 
benefit  of  an  intermediate  indorser  who  has  been  compelled  to  take 
up  the  bill,  his  liability  being  undoubted,  that  they  would  consti- 
tnte  a  valid  excuse,  in  his  behalf,  for  not  himself  notifying  the  in- 
dorser. There  would  seem  to  be  good  reason  for  holding  him  liable, 
upon  the  ground  that  the  intermediate  indorser,  upon  payment  of 
the  bill,  was  subr<^ted  to  the  rights,  and  stood  in  the  place  of  the 
aubaequent  indorser.     We  are  aware  of  only  one  case  in  which 

(99)  Braiee  t.  SpaldioK,  52  Peon.  24-'. 
(qr)  Whitredge  h.  Rider,  22  Md,  5*8. 
iqt)  Walker  v.  Oraham,  21  L«.  Ann.  209. 
(r)  Supra,  p.  504,  Dole  a. 
((}  Supra,  p.  496,  note  A. 
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ibis  question  was  presented  distinctly  for  adjudication.  In  this 
the  indorser  sued  was  held  liable  in  the  court  below,  and  this 
decision  appears  to  have  been  ovemiled  by  a  higher  tribunal  in 
the  same  jurisdiction.  The  facts  of  the  case,  however,  show 
'  that  the  plaintiST  was  himself  the  principal  cause  of  the  notice 
having  been  missent;  and  that  he  actually  knew  where  the 
defendant  resided,  and,  by  implication  at  least,  that  the  notice 
had  been  transmitted  to  the  wrong  place.(2) 

It  is  a  sufficient  ercuse  for  delay  in  presenting  a  note  or  bill 
payable  on  demand  or  at  sight,  to  prove  that  it  has  been  put 
into  circulation  by  different  parties,(u)  and  the  same  would 
doubtless  be  true  with  respect  to  notice.  But  where  a  note  or 
bill  on  demand  has  been  actualiy  dislionored  on  presentment, 
the  indorser  is  entitled  to  notice  within  the  same  time  as  in 
the  case  of  other  notes  and  bi]ls,(v)  unless  the  paper  has  como 
into  the  bands  of  a  holder  in  good  faith,  ignorant  of  tlio 
laches  of  the  party  who  presented  it,  and  wlio  is  not  himself 
negligent  in  taking  the  necessary  steps  to  fix  the  liability  of  the 
indorser. 

Notes  and  bills  in  which  no  time  for  payment  is  specified 
stand  upon  the  same  footing,(«7)  and,  in  many  respects,  so  do 

(t)  Beale  v.  PariBh,  34  Barb.  343,  orerrnlGd  30  N.  T.  407.  The  plAintiffs  had 
indorsed  to  a  bank ;  and  the  notary,  after  inquiring  at  the  bank,  which  could  give  no 
information,  gsTA  notine  to  the  plalntiffli,  and  asked  them  where  he  should  send  ihs 
notice  10  the  fir«t  indorter.  Ihej  anawered  that  he  thoald  send  the  notice  to  Dankirk 
or  Buffalo,  and  reqneated  bim  to  forward  die  notice  to  both  places.  The  plnintiflSi 
knew  that  tlie  indorser  TMided  in  Cansndaigiu,  and  gave  their  direction  through  mis- 
appreiiension,  thera  being  no  pretence  of  intentional  misrepresentation  on  their  pan. 
The  Sapteme  Court  held  the  deftndimt  liable,  mainly  on  the  ground  of  eubrogstion, 
Bootevrh,  3.  delivering  a  short  opinion  to  this  efiect.  Peabodj,  J.  dissented,  mainlj  on 
the  ground  that  the  right  of  subrogation  did  not  exist,  hot  alluded  to  the  "  carclen 
misdirection"  of  the  plaintifT.  Graver,  3.  delivered  the  overruling  opinvoD  of  tlw 
Coart  of  Appeals,  which  proceeded  on  two  grounds.  One  was,  that  the  bank  was 
bound  to  send  a  nevr  notice  as  aooa  as  it  discoTercd  the  mistake  in  the  Sr^l,  and  tbere- 
fbte  could  not  have  recovered  on  tbo  note,  had  thcj  continued  to  hold  it.  Bat  this 
Kems  in  direct  contradiction  to  Lsmbert  v.  Qhiselin,  9  How.  &5S,  which  holds  that,  if 
a  notice  be  sent  after  reasonable  diligence,  althoagh  InefTbetnallf ,  the  right  of  sclion  at 
once  accraoB.  The  other  groand  was,  that  if  the  bank  had  the  right  of  action,  it  did 
not  pan  bj  sabrogation  to  the  plaintiff,  and  that  "  there  is  no  anthoritj  for  holding 
that  an  excuse  for  the  omission  to  serve  notice  b;  the  holdeta  shell  .extend  lo  other 
parties  for  whom  there  is  no  sncb  eictise." 

(u)  Supra,  p.  368,  note  d. 

{v)  Supra,  p.  619,  note  ». 

{»)  SKpra,  p.  3BI. 
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notes  indorsed  after  maturit; ;  (z)  but  there  are  authorities  iu 
which  it  is  said  tliat  notice  sent  within  two  months  after  a  de- 
mand of  such  a  note  was  8ufficieut,(y)  and  that  no  notice  was 
necessary,  (z) 

It  may  be  laid  down  as  a  universal  rule,  that  neither  knowl- 
edge or  the  probability,  however  strong,  that  a  note  or  biU  will 
be  dishonored,(a)  nor  mere  knowledge  that  the  bill  has  been 
dishonored,  not  obtained  in  the  regular  manner,  and  from  a 
party  who  has  the  right  to  give  notice,  ie  the  equivalent  of  legal 
notice ;  and  hence  it  does  not  constitute  any  excuse  for  failure 
to  (pve  this  in  the  proper  manner.(6)    It  has  been  said,  that  the 


(r)  Siqmi,  p.  S68,  note  g,  p  881,  note  /. 
(y)  Supra,  p.  !>19,  note  q. 
(»)  a^,  p.  519,  noter, 

(a)  Ctt$twtit,  J.,  Gaunt  v.  ThompMn,  T  C.  B.  400,  40».  Ai  u  illastnCton  or  tU*. 
Ih«  known  ineoWsncj  of  the  maker  congiiuiie*  no  excaie. 

(b)  laTindal  i>.BrowD,l  T.R.1ST,1G9,  JiUunf.J.Bud:  "  Notice  mewis  100181111118 
more  than  knowledge."  In  Esdaile  v.  Sowerbj,  II  Eui,  tU,  Lord  Ellenboniiigli  said: 
"  Ab  to  knowledge  of  (he  di*honoT  by  the  penon  to  be  disrged  on  the  bill  being  equiv- 
alent to  due  notice  of  it,  girea  to  him  by  the  holder,  the  case  of  Nicholson  «.  Qonihit, 
9  H.  St.  610,  ia  to  decisive  an  authority  against  that  doctrioc,  that  we  cannot  enter 
again  into  the  diecassion  of  it."  In  Burgh  i>.  Legge,  5  M.  &  W.  41S,  i20.  Paris,  B  said  : 
"  Tbere  mtut  be  proof  of  a  notice  given  from  some  party  entitled  to  call  for  payment 
of  the  bill,  and  conrcying  in  its  terms  intelligence  of  the  presentment,  dishonor,  and 
partiaa  to  be  beM  liable  in  conae^juence.  That  is  the  tnie  meaDing  of  the  word  '  no- 
tice,' whea  used  in  declaiations  of  this  kind,  and  the  mere  knowledge  of  ft  party  is  not 
enough."  ^UsracM,  B.  said:  "I  Chink  we  onght  lo  contcnie  the  word  'nodce'ai 
meaning  a  notiBcaiion  of  the  fact  of  the  bili  having  been  dishonored  afUr  the  pi«sen(- 
ment  took  place ;  and  it  is  br  better  for  the  advancement  of  jostice  to  adhere  to  thil 
dmpte  meaning,  than  to  confound  no^ce  with  knowledge."  In  Hiers  t>.  Brown,  II 
M.  &  W.  379,  374,  Aldenon,  B.  said  :  "  Knowledge  of  (be  dishonor,  obtained  from  a 
Gonunnnication  by  the  holder  of  the  bill,  amounts  to  notice."  Sec  also  the  remarks  of 
CnatB^I,  J.,  In  Caant  v.  Thompson,  7  C.  B.  400,  410.  In  that  case  the  holder  pn- 
tented  tlie  tui]  at  the  bouse  itf  the  acceptor,  and  the  defeadiiDt,  the  drawer,  to  whom 
the  bill  was  shown,  said  that  he  was  the  execatpr  of  the  acceptor,  and  requested  the 
liolder  to  let  it  stand  orer  a  few  days.  It  was  objected  that  this  did  not  constirate  doe 
notice  to  the  drawer,  because  knowledge  was  not  notice  ;  bat  it  was  held  to  be  sufficient. 
Daring  the  argument,  it  was  asked  by  counsel  whether  notice  waa  neeeaaary  where  the 
drawer  married  the  acceptor,  between  acceptance  and  maturity.  fViiiiam,  J.  teplied 
by  asking  how  it  would  be  if  the  bolder  employed  the  drawer  (o  present.  In  Agan  o. 
H'Manus,  11  Johns.  ISO,  the  holder  left  the  note  in  the  iodorser's  handa,  the  iodorter 
b^ng  bis  attorney,  to  compel  payment  from  the  maker.  A  question  arose  as  to 
wfaether  this  conttittited  notice  ;  but  it  appeared  chat  the  holder  had  before  called  upon 
the  raaker  for  payment,  and  had  not  given  any  notice  of  the  refosal.  Sfton/mui,  C.  J. 
(•id :  "  It  is  evident,  therefore,  Chat,  when  the  note  was  left  with  the  defendant,  it  was 
not  intended  as  a  notice  of  non-payment,  or  a  dranand  of  payment  from  the  indorser ; 
fyr  it  was  left,  as  is  stated,  for  the  ptupOM  of  obtaining  the  money  from  the  maker." 
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cxcuee  arismg  from  want  of  funds  maj  be  an  exception,  bat  we 
have  seen  that  this  depends  upon  a,  different  and  entirely  distinct 
principle.(c)  It  has  ijso  been  frequently  esid,  that  notice  to  one 
partner  was  notice  to  the  firm,  bocause  the  knovledge  of  one 
was  the  knowledge  of  all.  But  we  ehould  prefer  to  condder  this 
rule,  BO  far  as  relates  to  the  law  of  notice  of  dishonor  of  nego- 
tiable paper,  as  dependent,  not  upon  knowledge,  but  upon  the 
identity  of  interest  between  each  partner  and  ihe  partner- 
ship, making  each  member,  so  far  as  relates  to  notice,  in  fact 
the  firm. 

It  may  likewise  be  laid  down  as  a  rule,  equally  universal  with 
the  preceding  one,  that  absence  of  injury  from  want  of  notice  is 
now  no  excuse  for  ueglect,{d)  and  evidence  to  prove  want  of 
injury  is  inadmissible,  (e) 

SMlharemarkBOfiJiinain,  J.,  Jnniat&BankE.  Hale,  16  8.  &  R.  1S7,  ISO.  InCiKys. 
Scott,  3  B.  &  Aid.  S19,  623,  Abliou,  C.  J.,  raferring  Co  Walvyn  e.  St.  Qainlin,  1  Bo*. 
ft  P.  65S,  uid  :  "  That  decigion  which  sabstitaMil  knowledge  for  nolice  I  have  alwaji 

regretted At  I  have  ftiwsj*  tbonghi  that  it  voald  have  been  better  nerer  U 

hBTG  considered  knowlodge  ai  equiralent  to  notice,  I  canDot  conaenl  to  can^  ibe  lav 
one  step  farther." 

(c)  Supra,  p.  S45,  d  K}. 

(d)  Bulla;  J.,  in  Bickerdike  v.  Bollmaa  I  T.  H.  40S,  said :  "  On  the  second  trial 
of  the  cause  of  Tindiil  d.  Brown,  1  T.  K.  IBT,  before  me  M  Guildhall,  the  jur;  lold  IM 
tbej  fbund  iheir  verdict  for  the  plaintiff  on  the  gronnd  that  it  had  not  appeared  from 
the  evidence  that  an;  injarj  had  arisen  to  the  part;  from  want  of  nolice.  In  conte- 
qaence  of  which,  upon  the  gabseqnent  trial,  I  (old  the  jurj  that,  when  a  bill  was  ac- 
oepted,  it  was  prima  fadt  evidence  that  there  were  effects  of  tibe  drawer  in  the  band*  of 
the  acceptor.  The  mistake  of  the  jurf  on  the  former  occasion  had  arisen  from  their 
taking  it  for  granted  ^t  the  drawer  had  not  been  injured  b;  the  wont  of  notice,  be- 
cause he  had  not  proved  it,  wbeteaa  tbat  proof  la;  on  the  plainiiS'  to  produce."  In 
Hill  B  Martin,  la  Mart  La.  177,  Porttr,  3.  said :  "  The  platntifis  read  from  Cbitt;, 
p.  Iftl,  to  show  thai,  when  the  indoraer  was  not  injured  b;  want  of  notice,  the  laches  to 
give  it  was  cured.  This  rule  is  stated  in  a  note  to  the  edition  of  1S09,  bat  it  is  not 
law."    See  the  remarks  of  AhboU,  C.  J.,  in  Hill  o.  Heap,  Dow.  &  R.,  N.  P.  97. 

(e)  In  Dennis  u.  Morrice,  3  Esp.  158,  Gibhi,  counsel  for  the  plaintiff,  said :  "  The 
principle  upon  which  notice  has  been  held  necessai;  to  be  given  to  Ihe  drawer  is,  that 
lie  ma;  receive  a  prejudice  from  the  want  of  notice,  as  he  might  lake  his  eflecti  out  of 
the  hands  of  the  drawee;  if,  therefore,  I  can  show  that  no  prejudice  whalever  araia 
to  the  drawer  from  the  want  of  notice,  that  shall  dispense  with  the  necessit;  of  it.  If 
the  pluntiff  is  not  allowed  (o  go  into  this  kind  of  evidence,  the  drawer  must  hold  the 
mone;  received  from  the  pa^ea  as  the  consideration  of  the  bill,  without  the  posvibilit; 
of  its  ilver  being  recovered."  But  Lord  Ktni/an  said  :  "  I  cannot  hold  the  law  to  be  so. 
The  onl;  case  in  which  notice  it  dispensed  with  is  whete  there  arc  no  effect)  of  ibe 
drawer  in  ihe  drawee's  hands.  This  would  be  extending  the  role  still  furtber  than  ivtr 
hM  been  done,  and  opening  new  sources  of  litigation,  in  investigating  whether  in  flwt 
the  drawer  did  receive  a  prejudice  from  the  want  of  nolice  or  not"  The  evidatea 
wa«  iqected,  and  the  plaintiff  nonsuited. 
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As  ail  illustration  of  the  stringency  of  the  rule,  the  holder  io 
one  case  attempted  to  excuse  a  failure  to  give  notice  of  non- 
acceptance  to  an  iudorser,  on  the  ground  that,  two  mouths  be- 
fore the  bill  should  have  been  presented  for  acceptance,  the 
drawer  had  become  insolvent,  all  his  effects  had  been  attached, 
and  he  himself  had  absconded ;  but  notice  waa  held  neces- 
«lrir.(/) 

From  an  early  case,  it  would  appear,  as  we  have  intimated, 
that  originally  the  drawer  was  held,  unless  he  could  prove  actual 
injury  by  neglect  or  laches  in  giving  notice.(|r)  It  may  be  sup- 
posed that  after  a  while  the  mere  lapse  of  time  was  considered 
prima  facie  proof  of  injury,  aud  that  finally,  owing  to  the  diffi- 
culty of  proof  in  most  iustauces,  tho  rule  was  laid  down  strictly, 
that  notice  is  necessary  whenever  there  is  a  possibility  of  in- 
jury ;  (A)  and  as  there  is  scarcely  any  case  in  which  it  may 
not  be  possible  for  injury  to  be  received  in  some  way  from 
want  of  notice,  we  may  say  that  a  failure  to  give  it  in  the 
proper  manner  is  so  entirely  cenclusive  evidence  of  injury,  that 
absence  of  injury  is  entirely  immateriaL 

However  strong  an  influence  the  matter  of  injury  may  have 
had  in  the  gradual  formation  of  the  law  with  respect  to  no- 
tice, we  tliink  that  now  there  is  no  connection  between  them, 
and  tliat  this,  as  a  reason,  has  entirely  disappeared.  Tlie  only 
exception  to  be  urged  gainst  this  conchision  is  tlie  sugges- 
tion that  has  been  made,(i)  that  a  party  who  has  no  reason- 

{/)  Umj  V,  Coffln,  i  Mui.  341.  Id  this  caM  Ihe  counael  BBiid :  ■'  All  hia  propeit; 
»u  gone  rmin  him,  and  tluit  «rea  hi*  bod;  was  not  within  the  rcacb  of  l^al  proceas. 
Of  what  CDDceivafala  um,  then,  coald  notice  hare  been  1  Certainly  not  to  enable  the 
defendant  to  aecitie  bimaelf."  So  noticB  to  an  indorMr  waa  held  necewarr  in  Naeh  v. 
Harrington,  a  Aikent,  9,  wb«re  the  m&ker,  an  Insolvent,  waa  in  prison  for  debt  at  the 
matnrity  of  the  noM,  and  had  no  attadiable  propertf . 

[g)  Moggadow  o.  Holt,  13  Hod.  19,  decided  in  A.  D,  1891,  where  dte  coart  said : 
"  The  Uv  of  merchant!  in  thU  caie  is,  that  if  he  who  has  anch  a  bill  lapae  hia  lime, 
and  do  not  protest,  or  make  hii  request,  if  an;  accident  happen  bj  this  neglect,  in 
prejndice  to  the  drawer,  be  hath  loat  hia  remnlj  aguniC  him ;  hut  If  inch  a  thing 
had  happened,  it  ought  to  have  come  of  the  oihfr  side,  and  not  being  lo,  we  man 
judge  on  the  declaration."  Judgment  wa«  giyen  for  the  plaintiff.  Thii  case  is  also 
reported  Hogadara  v.  Holt,  in  I  Show.  £94. 

(A)  Jfonia/f,  C.  J.,  inFrenchi.  Bankof  CDlumhia,4Cnuich,  14I,1S4,  BBid:  "The 
law  requires  thia  notice,  not  merely  as  an  indemnitj  againat  actual  injury,  but  ai  a 
tecnrit;  agaiutt  a  pOMlble  injniy,  which  may  result  from  the  lacbes  of  the  bolder  of 
the  bill." 

(i)  Sapra,  p.  SSI,  note  e; 
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able  grounds  to  expect  that  his  bill  will  be  honored,  may  still 
object  to  vhst  would  otherwise  be  a  perfect  excuse  for  failure 
to  give  due  notice,  by  proving  actual  injury.  But  thia  we 
have  doubted,  because  a  party  can  have  uo  right  to  complain 
that  he  has  been  injured  by  the  direct  consequence  of  his  own 
wrongful  act.  We  hare  also  expressed  au  opinion  that  the 
doctrine  relating  to  the  excuse  of  want  of  funds  proceeds  upon 
otlier  principles  or  reasons  than  that  of  iRJury,(^'}  although 
this  has  been  frequently  given  as  the  reason. (A:) 

With  respect  to  the  pleading  as  regards  notice  it  may  be 
observed,  that  objection  to  the  want  of  it  should  be  taken  before 
verdict,  otherwise  it  will  be  taken  for  granted  that  due  notice 
has  been  giTen.{^) 


(j)  Siv™,p.  651. 

(i)  In  Mechsnlca'  Bank  v.  Qriawold,  T  Wend.  ISS,  I6S,  Nttmm,  J.  said:  "Upon 
the  maxim  that,  irhen  the  reaion  for  the  nile  of  law  does  not  exiit,  it  onght  not  to  be 
applied,  it  hai  fiequentlj  been  decided  tfaat^in  casei  where  the  non-pajniGnt  b;  the 
maker,  and  failure  of  notice  to  the  indorser,  cannot  possibly  opcreie  to  the  injury  of 
the  indoner,  the  omission  will  not  discharge  him."  The  judsio  then  goes  on  to  ex- 
plain the  Tarioua  excuMi  fbr  want  of  noliee  on  thii  ground,  Thii  *ame  propoiiikm 
ia  laid  down  more  emph&Licalljr  by  Cawen,  J.,  in  Commemsl  Bank  v.  Haghei,  17 
Wend,  94,  ST,  who  said  :  "  Formerlj  it  was  necessary,  in  order  lo  complete  the  de- 
fence, that  the  drawer  ibonld  prove  damage  to  bimself  arieing  from  the  holder's 
laches ;  but  now  it  will  be  presumed.  Yet  the  presamption  is  not  conrlusire.  If  it 
appear  in  trath  that  do  damage  could  arise,  the  necessity  for  piesenlment  or  notice 
does  not  exist.  -  .  .  .  We  certainly  have  a  TBry  strong  currcnl  of  suthorily  for  ssy- 
ing  that,  where  the  indorser  or  drawer  has  plainly  HnRered  nothing,  and  can  sDsiain 
no  mischief  for  want  of  demand  and  notice,  none  nocd  bo  made  or  given  ;  and  it 
■c«ord*  with  tbe  true  and  only  reason  why  such  demand  and  nolke  are  called  for. 
The  qneslion  seems  merely  to  be  one  of  evidence.  The  drawer  or  indoiBcr  is  pi«- 
snmed  to  have  been  injured  by  the  omission,  until  the  plaintiff,  by  proof  on  his  side 
ramove  all  chance  of  dam^e."  It  would  seem,  from  [he  (acts  of  the  case,  that  the 
judge  was  inclined  to  the  opinion  that,  where  the  drawer  of  a  bill  had  himself  »■ 
ceived  the  amount,  as  by  getting  it  discounted,  he  would  not  be  entitled  lo  notice. 
Tbere  is  a  dietuM  of  nutrnpton.  C.  J.,  in  Agao  v.  H'Maniu,  U  Johns.  ISO,  IBl, 
somewhat  lo  the  tame  eSbct.  But  ibis  is  opposed  to  the  case  of  Dennis  v.  Motiioi^ 
3  Eep.  16B,  nqmt,  p.  630,  note  e,  and  cannot,  we  think,  be  supported.  We  should  alai 
dissent  firom  the  principle  as  laid  down  by  Hr.  Jnstioe  Gnoos. 

(t)  CMDwaU  ■.  Ooold,  *  Fiek.  «44. 
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SEOTION  I. 

OF   PROTEST. 

When  negotiable  paper  is  protested,  the  protest  is  made  before 
a  notary  pub]ic,(r»)  if  there  be  sucli  an  officer  within  reacli.  If 
not,  it  is  said  that  it  may  be  made  before  any  respectable  inhab- 
itant of  the  place,  before  two  proper  witnesses.(n) 

(m)  The  origin  of  liie  lemi  uolarj  19  traced  aa  ttr  bock  as  the  ancient  Koidiq  S^ 
public,  when  (he  (erm  aaariia  waa  applied  to  ■  penon  who  wu  occupied  in  taking 
down  the  wonla  of  a  apntkcr  in  notea  or  writing  (notm).  The  natarii  were  atiort-hand 
writera,  and  (hat  Ihey  used  aymbols  of  abbreviation  ia  clear  from  many  paasages  of  an- 
cient wri  ten ;  ihe  pcnons  oin  ployed  in  thii  aervice  were  often  alavea.  Bat  the  funcdoiu 
of  the  modem  notary  pabliu  were  donblleBi  derired  from  a  clau  of  pahlic  af&ixta,  men- 
tioned under  the  later  Roman  law  by  the  name  of  to/itU«»ia,  whote  buaineu  it  vaa  to 
dmw  ap  contrails,  wills,  and  other  legal  instramenti  to  be  presented  10  the  contt*  of 
law,  ur  oth«r  anthoritiei  of  itata.  To  make  Ihcae  docamenn  legal  evidence  for  judi- 
cial pnrposeB,  it  wai  at  length  fband  nece»iirj  to  nqnin  by  law  that  they  should  be 
■tieiled  by  witnestes,  and  that  the  notary  (labflilo)  shoald  be  ptisent  in  person  at  the 
dntwiug  up  of  the  document,  and  alio  should  affix  his  signature  and  the  dute  of  Ihe 
ezecatioa  Under  the  Fronkish  kings,  offlcen  exercising  similar  fanctions  were  called 
canetUaril  and  nolarii.  Jn  England,  nDlaries  appear  to  hare  been  known  as  public 
officer!  before  the  Norman  conqneat.  Spelman  (utes  some  charten  of  Edward  tb« 
Confessor  aa  being  axecnled  fi>rtbe  king's  chancellor  by  notaries  {Qloss.,Tit.  NolariuM). 
It  is  certain  that  Ihey  were  employed  at  a  very  eariy  period  10  attest  and  authentiaUa 
luatmments  of  moment  and  solemnity.  They  are  taentioned  in  the  statute  of  ST  Kdw. 
III.  cl.  It  is  generally  rapposed  that  the  power  of  admitting  notaries  to  practice  waa 
nsted  in  the  Archbishop  of  CanMtary  by  S5  Hen.  VJII.  c.  11,  \  *. 

(nl  Bayley  on  Bills,  c  7,  t  S;  Chltty  on  Bills,  p,  333.  In  Burke  v.  McKay,  S 
How.  66,  Slory,  J,  said  that,  in  many  eases,  even  with  regard  to  foreign  bills  of  ex- 
ehange,  the  protest  may,  in  the  abaenoe  of  a  notary,  be  made  by  other  i^inctionBries,  and 
•van  by  merdiana.  Se«  also  Read  v.  Bank  of  Kenlocky,  1  T.  B.  Hon.  91,  in  which 
case  it  was  beld  that  it  waa  no  objection  that  a  nols  held  by  a  baok  was  protested,  in 
^e  absence  of  ■  notary,  by  a  private  person  who  was  a  stockholder  in  the  bank,  it  be- 
<ng  sufficient  that  the  witnesses  ware  disintereated.  It  is  not  neeeaaary  for  iho  witnesses 
in  such  ease  to  subscribe  their  names.  It  was  farther  beld  in  ibis  caie,  t)iBt  ■  private 
Indiridnal  has  no  right  to  charge  fees  for  protesting.    It  is  held,  however,  that  a  no> 
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A  uotary  public  is  a  public  officer,  recognized  as  sucli  all  over 
Ihe  commercial  vorld.  The  instrumeot  of  ^poiDtmeat  bow  in 
use  iu  Euglaud  declaree  that  full  faith  be  gireo,  "ae  veil  in 
judgment  as  thereout,"  to  the  iDstrumeata  bj  him  to  be  made ; 
aud  language  of  the  same  meauiug  is  sometimes  used  in  com- 
missions to  notaries  in  the  United  States. 

Very  great  importance  has  always  been  attached  to  tbe  attesta- 
tion of  a  notar;  public.{o)  He  is  considered  as  receiving  and 
noting  the  eTideuce  or  Etatoments  brought  before  him ;  "  to  pro* 
test,"  signifying  literallj  "  to  testify  before."  He  is  regularly 
^pointed  and  commissioned,  and  has  his  seal,  which  must  be 
affixed  to  bis  official  documents. (p) 

tarj  wlio  !■  »  itockboldcr  of  &  bank  nnnot  make  an  admiaiibla  piotesi  of  a  doH  for 
the  bulk.  Harkimer  Count]'  Bank  r.  Cox,  11  Wend.  1 1S  ;  Bank  v.  Porter,  i  Wato, 
HI.  Hr.  Brooke,  In  bt«  IkuIm  od  Ihe  offlce  and  piartiM  of  a  notary  of  Englaad,  laja 
it  doea  doE  appear  that  there  ii  an  naage,  in  tbe  can  of  a  proteat  of  a  foreiga  Ult  by 
A  priialG  inhabitant  of  the  place,  lo  require  aaj  witnentea  to  lach  protest,  p,  103. 
In  caae  of  inland  bilU,  it  is  reqnired  bj  the  itatute  9  &  IQ  William  IU.  c.  17,  that 
Mm  protest  bf  a  privata  peraon  be  made  in  the  preience  of  two  or  mora  credible 
nitoewea.  See  also  uat.  3  &  4  Anne,  c.  9,  H  Si  9>  It  ii  provided  bj  the  rainmercial 
cods  of  fVance  that  all  proteilj  for  Don-scceptanCe  or  noa-pajiDent  shall  be  made 
by  two  notariet,  or  bj  one  notary  and  two  witnesKi,  or  bj  >  bailiff  and  two  «iliiea«m. 
Alt  173- 

(o)  It  IB  itatedin  Bani'i  Eccleiiutical  Law, Sth  ed.,  Vol.  III. p.  11,  that  "one notary 
public ia  anfflcieDt  for  the  exemplification  of  any  act;  no  matter  requiring  mora  than 
one  notary  to  atteat  it"  ;  and  the  rule  of  the  canon  law  ai  to  tlie  credit  of  »  nolwy  i*  nui 
tularaa  agai  potUt  dvt/bui  CatUnit.     Mr.  Brooke  ihinki  it  not  improbable  that  Mauingiv, 
the  dismatiat,  wu  NUirically  aUnding  to  lome  soch  rule,  when,  in  the  drama  of  the 
"Saw  Way  to  Fay  Old  Debta,"  written  before  1633,  Sir  Gilea  OreneaA  declarea,— 
"  BtMm,  I  know  Uun  art 
A  toMa  DDtei;,  Hid  MoBb  (lud  In  law 
Tl*  a  itOH  wtlWHa." 

Brooke**  Notwy,  chap.  1 ;  Bnm'i  Ecclcuaatical  Law,  Vol.  III.,  Tit.  tAt.  Pab. 

(^}  It  is  everywhere  held,  that  it  i»  a  sufficient  anthenticaiion  of  a  proHU  made  in  a 
foreign  country  or  atate,  that  it  pnrpona  to  be,  and  apparently  is,  under  the  eeal  of  a 
Ikotary.  Anonymona,  IS  Mod.  S4&i  Chitty  on  Billa,  eUj  Towsaley  v.  Sumrall,  S 
Pet-ITO;  Holiday  s.  UcDongall,  sa  Wand,  ei ;  Carter  u.Burley.S  N.  H.&SB;  Crow 
leye.BBn7,4  Oill,194i  Bank  of  Bocheateri.  Gray, S  Hill, SS7;  WclU  d.  Whitehead, 
Ifi  Wend.  537  i  Srkaey  e.  Batea,  7  Port.  Ala.  SSI;  Fleming  p.  M'Clnre,  1  Brer.  4SS; 
Brydenc.  Taylor,  3  Hani*  &  J.  asS;  Chaae  e.  Taylor,  4  id.  M;  Nicholla  r.  Webb,  8 
Wheat.  3£S ;  Laa  Caygal  b.  Larionda,  4  Hart.  La.  3S3  ;  Bom  v.  Bedell,  i  Dner,  4GS. 
But  if  tbe  proteat  ii  not  made  by  a  notary,  or  ii  not  under  aeal,  there  must  be  evidence 
of  the  official  character  of  the  officer,  and  of  the  lawi  of  the  ataia  or  coimtij  where  it 
wai  made,  ahowing  that  it  wai  dnly  made  according  to  the  lawa  there  axialing.  Per 
Parker,  C-  J-,  in  Carter  ».  Barley,  S  N.  H.  Sas,  568 ;  Chanoine  •.  Fowler,  3  Weod. 
173 1  Bank  of  Bochealar  p.  Gray,  S  Hill,  227.  And  of  conrae  where  a  «al  to  tfaa  pro- 
iMt  if  teqitiied  hy  the  la*  of  the  Slate  where  it  la  made,  a  proteat  without  the  aeal  will 
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la  the  case  of  foreign  bills,  protested  in  a  country  other  thati 
that  in  which  the  suit  is  brought,  full  faith  and  credit  are 
given  to  the  instrument  of  protest ;  and  the  original,  or  a  duly 
certiBed  copy,  are  admissible  in  evidence  of  the  acts  therein 
stated,  so  far  as  these  acts  are  witliiu  the  scope  of  a  notary's 
official  duty.(9)  In  the  case  of  inland  bills,  and  even  foreign 
bills  which  are  protested  in  the  country  where  suit  is  brought, . 
the  protest  is  not  admissible  in  evidence,(r)  unless  the  notary 
has  deceased  since  the  protest  was  made.(5)  In  many  of  our 
States,  however,  this  whole  subject  is  regulated  by  statute.(j) 

not  be  receired  id  eridence  u  Bach.  Tickner  v.  Roberts,  II  Ls.  14.  It  wm  bald, 
liowerer,  in  Lambeth  v.  Caldwell,  I  Kob.  La.  ei,  tbat  tbe  want  of  a  seal  to  ths  oer- 
lificaie  of  a  notacj  was  no  objection  to  its  admiuton  in  evidence  oa  proof  of  notice  t« 
the  indoreen  of  a  note  npoa  which  the  action  was  brongbt.  It  waa  aaid  in  that  caae, 
that  there  waa  no  taw  reqalriog  a  notary  to  farnish  himself  with  a  seal.  60  also,  in  an 
earlj  case  in  Kentncky,  it  was  held  that  a  notary's  certificate  of  ■  proleat  was  lufflcieat, 
under  tbe  statnte*  of  that  State,  wiibont  a  seul ;  and  the  court  seemed  to  be  of  the 
opinion  that  such  a  aeal  waa  not  required  by  the  taw  merchant.  Bank  of  Keotackj  >. 
Parsley.  3  T.  B.  Hon  838.  As  10  the  tufficienc/  of  a  notarial  seal,  it  is  held  tbat  one 
stamped  npon  paper  of  sofBcient  tenacity  to  retain  the  impreasion  is  all  that  is  reqotred 
by  tbe  strictest  nlei  of  the  common  law.  Koss  ir.  Bedell,  5  Dner,  461 ;  Carter  n. 
Bnrley.  9  N.  H.  &t8 ;  Bank  of  Manchester  e.  Slnton,  13  Vu  334  ;  Connolly  «.  Good- 
win, S  Calif  9S0.  But  aee  Bank  of  Rochester  b.  Gray,  9  Hill,  3!T,  See  Eirksey  t>. 
Bates,  T  Fort  Ala.  !i39,  as  to  the  rcqniiitions  of  notarial  seal  nnder  tbe  statnte  of  the 
State.  But  a  scrawl  is  not  a  suCBcicnt  anthantication,  except  in  Slates  where  *  scrawl 
or  "  Zjkui  M71U1"  is  ^nerally  held  to  be  tbe  equiTalent  to  a  seal.  StmbU  per  Ptvksr, 
C.  J.;  in  Carter  e.  Barley,  9  K.  H.  9BS,  tupra,  p.  634,  note  p. 

[q]  Townsleyn.  Sumrail,  9  Pat  170.  ITS;  Brydan  w.  Taylor,  a  Harris  &  J.  396, 

\r)  Nicholla  d.  Webb,  S  Wheat.  S3S.  diclam;  Chesmer  «.  Noyes,  4  Camp.  139. 

(■)  NicholU  >.  W^bb.  a  Wheat.  SS6. 

(t)  This  is  a  inntter  of  stalatory  regnlation  In  many  of  the  States.  In  New  Hamp 
ihire  it  is  provided  that  ■'  the  protest  of  any  bill  of  exchange,  note,  or  order,  duly  cei^i 
tifted  by  any  notary  pablic,  nEider  his  hand  and  official  seal,  shall  he  evidence  of  the 
beta  itated  in  such  proiasi,  and  of  the  notice  giren  to  tbe  drawer  or  drawers."  Comp. 
Slala.  ISi3,  p.  TO,  S  3.  This  statnte  is  held  to  ap|riy  10  protests  of  both  foreign  and 
domestic  Ulla,  and  whether  made  by  a  notary  reaideoi  in  die  Slate  or  elsewhere.  The 
protest  is  only  privia  faat  evidence  of  the  facta  itatad,  including  the  notice.  Where 
^  notary  certified  that  he  dniy  gave  notice  to  the  indorseti,  without  reciting  what  waa 
done  to  gire  notice,  the  notice  must  be  r^arded  prima  ficit  to  have  been  personal  end 
Bewally  ^ren ;  and  tbe  insertion  of  the  irord  ibUj/  does  not  vitiate  the  proteat,  on  the 
([round  that  it  is  a'conclnaion  of  law.  These  points  arededded  in  tbe  late  case  of  Rnsh- 
wotth  B.  Moore.  36  N.  H.  ISS.  The  aame  pointa  in  regard  to  notice  were  decided  in 
the  same  way  in  a  recent  ease  in  Maine,  Ticonic  Bank  >.  Stackpole,  41  Maine,  311,  in 
wnich  State  the  same  statatory  provision  existed  until  recently,  It  h^ng  omitted  in 
the  late  reTiaion  of  I8IT.  Soe  R.  B.  of  IS40,  c.  44,  f  13.  Under  that  sumte  it  waa 
held  that  the  certiAcale  waa  not  conclouve  eTidence  of  tbe  facts  stated  aa  to  the  giring 
ot  notice. ,  Bradley  V.  Davis,  36  Maine,  4!S.  See  Loud  v.  Merrill,  4S  Maine,  516,  591. 
By  the  Revised  Siatnles  of  Maine  of  IS.^7,  p.  373,  f  4,  it  is  provided  in  geDeral  terms 
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But  irhile  tbe  protests  or  certificates  of  protest  of  &  notary 

that  ill  coplc*  or  cwiiflaUM  granted  bj  a  noUij,  nnder  bis  hand  tund  nouiid  Mtl, 
■ball  be  recdved  ai  legal  eTideace  of  (acli  traoMctioiit  and  of  all  the  htOs  tbncin  coo- 
In  CoanecUcnC,  it  is  prorided  chat  protests  of  inland  bUli  of  excjiangti,  and  promb- 
iorj  nol«B  proteated  irithoat  the  State,  shall  be  admitted  as  prima  Jacit  erideDce  of  ifaa 
&cts  therein  sUted.    Compilation  of  Suts.  16M,  p.  93,  ^  128. 

In  Ne<r  York,  Wisconsin,  and  CalifonuA,  It  it  provided  that  the  certificate  of  a  notaij, 
ander  his  hand  and  seal  of  office,  of  the  pnuenlmenl  bj  him  of  aa;  promiisoij  oote  or 
bill  of  exchange  for' acceptance  or  payment,  and  of  any  protest  of  inch  bill  or  note  for 
non-acceptance  or  non-pajntent,  and  of  the  tervlce  of  notice  thereof,  spscifying  the 
node  of  giving  tnch  notice,  and  the  reputed  place  of  residence  of  the  party  to  whom 
tbe  same  wm  given,  and  the  post-office  nearest  thereto,  shall  bo  presumptive  evidence 
of  the  facts  contained  in  such  certificate.  But  in  Nev  York  it  is  provided  that  this  pre- 
sumption shall  not  apply  to  any  caw  in  which  the  defendant  iball  annex  to  hia  plM  an 
affidavit  denying  the  bet  of  hairing  received  notice  of  non-acoeptance  or  non-psymeai 
of  such  bill  or  note ;  nor  to  any  case  of  a  protest  of  on  inland  bill  of  exdiangeorof  a 
promissory  note  made  by  any  notary  of  that  Stats,  except  in  case  of  tbe  death,  insan- 
ity, or  ttbsenco  of  Iho  notarj,  so  that  his  personal  otteaduice  or  his  testimony  cannot  be 
procured. 

In  New  York  and  Wisconsin,  it  is  further  provided  that  anj  nola  or  memonrndnm, 
made  and  signed  by  the  notary  at  the  fboi  of  tbe  protest  ot  in  a  record,  shall  in  the 
same  way  be  presumptive  evidence  of  notice  sent ;  and  in  California  it  is  provided  that 
a  ceniQcaie  of  a  notary  public,  drawn  front  bin  record,  stating  tbe  protest  and  the  bets 
therein  contained,  shall  be  evidence  of  llie  fttcts  in  like  manner  as  tbe  original  praiesL 
See  R.  S.  of  N.  Y.,  4th  ed.,  Vol.11,  pp.  170,  471,  H  33-36;  R.  8.  of  Wis.  18&B,  c. 
13,  U  *.  S  ;  Woodi'i  Dig.  of  the  Laws  of  Cal ,  I8S3,  p.  SU.  An.  S84S.  Under  then 
statDtes  it  is  not  necessary  to  state  the  foim  of  the  notice  given,  McFarlond  e.  Pico, 
S  Calif.  63S ;  nor  the  honr  of  presenlniBnt,  Cayuga  Co.  Bank  v.  Hunt,  S  Hill,  6Si. 
The  statute  of  New  York,  making  notarial  certiSi-atee  evidenoe,  applies  only  to  pro- 
tests made  within  the  State  by  notaries  of  ihu  State.  Kirtland  v.  Wanaor,  S  Dner, 
878  ;  Bank  of  Bochesler  v.  Gray,  a  Hill,  227  ;  dictmn  of  Hnrris,  J.  to  the  contrary,  in 
Bank  of  Vergennes  v.  Cameron,  7  Barb.  143.  And  tbe  provision  making  the  mem- 
oraodnm  evidence  of  nolioe  does  not  extend  to  a  ststement  of  the  pretcntment  and 
denuud  of  a  note  or  bill.    Otsego  Co.  Bonk  it.  Wanen,  IS  Baib.  290. 

In  Pennsylvania,  by  an  act  passed  14th  December,  IS54,  the  protests  of  all  notaries 
public,  certified,  according  to  law,  noder  their  hands  and  seals  of  office,  iu  respect  to 
the  dishonor  of  all  IhIIi  of  exchange  and  promissory  notes,  and  notice  thereof,  may  ba 
received  and  read  in  evidence  as  proof  of  Che  facts  theiein  staled ;  and  in  Ohio  tbe 
instrument  of  protest  of  any  notary  public  appointed  and  qualified  under  the  laws  of 
that  State,  or  the  laws  of  any  other  Stale  or  Territory  of  the  United  States,  accom- 
panying any  bill  of  ezdiange  or  promissory  note  which  has  been  protested  Ibr  Don- 
acceptance  or  non-payment  by  such  notary,  shall  be  held  and  received  a*  pn'ma  Jam 
evidence  of  the  fitds  therND  oectifled.  But  in  both  Pennsylvania  and  Ohio  it  is  pro- 
vided that  any  par^  may  be  permitted  to  contradict  by  other  evidence  any  such  certifi- 
cate.   See  Furdon't  Dig.  IW7,  p.  1138;  H.  S  of  Ohio,  IBM,  a.7»,  t*- 

The  notarial  oettiflcate  of  pretest  is  evidence  of  the  facts  therein  set  fbrdi,  althongfa 
the  notary,  when  examined,  has  no  recollection  of  them ;  for  the  statnte  make*  the 
oertiflceie  anfficient  evidence  of  the  bcis  therein  cerliAed,  in  the  absence  of  contradictory 
proof.     Sherer  «.  Eoston  Bank,  83  Penn.  Stale,  194. 
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public  are  admitted  in  flTidence,  and  this  evidence  is  entitled  to 

la  Marylmnd,  Virginia,  North  Carolina,  Tenneuea,  and  lowm,  it  il  provided,  in  aab- 
■tance,  that  a  proten  dalj  made  by  a  notaiy  public  of  a  bill  at  exchanga,  whether  foi- 
eign  or  inland,  for  non-acceptance  or  non-pujnicnt,  or  of  a  promissory  nol«  for  non- 
pajmeni,  shall  be  prima  /ueit  evidence  of  such  non-payment  or  non-acccptanve,  and 
that  prestnlment  wae  made  and  DOIiee  given  in  Lhe  manner  iialed.  Doisey's  Laws  of 
Hd.,  Vol.II.  p.  1957,  c- £93,  ActoFlB37;  Grabam  d.  Sai^Mon,  1  Md.  M ;  Code  of  Va. 
IS49,  c.  144,^7  ;  R.  Code  of  N.  Car.  1S54,  c  13,  f  9;  CodcofTcnn.  1S5B,  tf  1799, 
laoOj  Code  of  Iowa,  ISSl,  t  3414.  Id  Tonncflscc,  it  ii  farther  prorided,  [hat,  after  the 
notary's  death,  his  nconl  of  notice  of  dishooor  shall  be  priniajiidt  evidence  of  the  Ikct. 
Code,  ttipra,  t  ISOl. 

The  design  of  the  itatata  of  Uaryland,  as  to  the  mode  of  proof  of  demand  Bod 
notice,  was  to  place  forci^  and  inland  bills  apon  the  same  footing,  and,  as  regarded 
inland  billt  and  notes,  to  dispense  with  the  necessity  of  adducing  oral  proof  of  demand 
and  notice,  by  (nbstitnting  themfor  the  protest  of  the  noMTj ;  and  the  protest  ii  ■nffl' 
cient  in  form,  if  it  states  in  substance  a  demand  and  notice.  I'er  Arciur,  C  J.,  im 
Barry  v.  Crowley,  4  Gill,  1B4. 

In  Michigan,  notaries  public  aie  empowered  to  demand  acceptance  of  foreign  and 
inland  bllU  of  exchange  and  promissory  notes,  and  to  protest  the  same;  and  his  certifi- 
cate, under  his  hand  and  seal,  of  the  official  acts  done  hy  him  is  made  presumptive 
tridence  of  the  ftcu  contained  in  it ;  but  such  ccrtiScale  is  not  notice  of  non-accept 
ance  or  non-payment  in  any  case  in  which  a  defendant  shall  annex  to  his  pica  an 
affidavit  denying  the  fact  of  having  received  each  notice-  Compiled  Laws  of  ISKT, 
Vol.  I.  Chap.  X.  M  111,  113. 

In  Minnesota,  it  is  made  the  dnty  of  a  notary,  in  procntlng  bills  and  notes,  to  give 
no^ce  of  protest,  and  lo  certify,  in  the  insirament  of  protest,  the  time  and  manner  of 
tlie  service  of  such  notice  ;  and  the  protest  of  any  notary  public,  appointed  under  the 
laws  of  that  Stale,  or  the  laws  of  any  other  Stule  or  Territory  of  the  United  States,  is 
mode  prima  Jaci»  evidence  of  the  facta  therein  certiBed,  provided  that  any  party  may 
contradict  by  other  evidence  such  certificate.  The  tecord  of  tbe  protest,  or  a  certified 
copy  of  the  record,  is  made  evidence  in  the  same  way.  Compiled  Statutes  of  1SS9, 
p.  134,  SS  9,  B. 

In  Indiana,  the  offieia]  oartiQcate  of  a  notary  pnblic,  attested  by  his  seal,  are  pre- 
Mmplive  evidence  of  the  fiicts  therein  staled,  in  cases  where,  hy  law,  he  is  authorized 
lo  certify  such  fiv^ ;  and  he  is  authorised  to  do  all  such  act;i  whicb,  by  common  law 
and  the  custom  of  merchant*,  a  notary  is  anttrariicd  to  do.  R.  S.  IS53,  Vol.  I.  p.  37B, 
c.  7G,  4t  5,  6.  Another  statnte  in  similar  terms  declares  that  the  ccriificutes  or  instrn- 
menta  purporting  to  be  the  official  act  of  a  notary  public  of  that  Stale,  or  of  any  other 
State  or  Tcrrilory  of  lhe  United  Stales,  and  purporting  to  he  under  the  seal  and  signa- 
ture of  sncb  notary,  shall  be  received  as  presumptive  evidencv  of  the  oiGcinI  chamctcr 
of  such  insirament,  and  of  the  facts  therein  set  forth,  id..  Vol.  II.  p  91,  \  281. 
Under  these  stMolOS  it  is  held  that  a  protest  of  a  promissory  note,  with  a  ccrtificala  of 
notice  made  by  a  notary  of  another  Slate,  is  admissible  evidence,  withoat  proof  of  irs 
execution.  Shanklin  d.  Cooper,  B  Blackf.  41.  This  decision  was  aflirincd  in  Turner 
B.  Rogers,  8  Ind.  139,  where  it  was  held,  that,  so  far  as  pnwcntnicnt,  demand  of  pay- 
ment, and  the  tiaosmitting  of  ivolice  are  concerned,  the  protest  of  a  promissory  note  in 
such  esse  is  evidence ;  and  the  court  say,  that  the  univemat  practice  of  the  commercial 
community  indicates  iho  propriety  of  this  rule.  So  in  case  of  a  bill  of  exchange. 
Dickenon  d.  Turner,  13  Ind.  333. 

In  South  Carolina,  it  is  provided  that,  when  the  notaiy  who  has  made  protest  of  onj 
TOL.  I.  5i 
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much  weight,  it  is,  howerer,  open  to  rebutter.    The  truth  of  the 

inland  bill  or  proiniBWiry  note  it  dead,  or  realdei  oat  of  iha  district  in  which  sadi  note 
or  bill  is  sued,  hii  pniteat  shsU  be  receiTed  u  tnfflcicnt  eridence  of  notice  in  anv  aetton 
agalnit  anjr  pattlea  to  the  bill  or  nolo.    Stataces  at  liarge,  Vol,  Vt.  p.  IBS. 

Id  Georgia,  MrtiHcate  and  praleat  b;  nolariea  public,  under  their  bbnd  and  seal,  for  ihe 
Don-acccpCance  of  any  bill  of  exchange,  or  for  the  nan- payment  (hereof,  or  of  any  note, 
•re  prima  fieie  evEdeuce  of  the  facti  tbereln  stated  ;  prayidcd  that  either  part;  may 
hare  the  benefit  of  the  teltimonj  of  inch  notnrT  if  necessary,  and  provided  that  either 
a  copy  or  the  original  of  such  protut  is  filed  in  court  Uobb'a  New  Dig.  1851,  YoL  I. 
p.  373,  t  97. 

In  Kentucky,  it  is  declared  thnt  the  notarial  protett,  nnderseal,  of  the  non-acceptance 
or  non-paymenl  of  a  bill,  shall  be  eridence  of  its  dishonw ;  bnt  the  protest  may  ba 
disproved.    R.  S.  I85S,  p.  IS«,  t  IS. 

In  Arkanias,  it  is  declared  chat  a  pcoK^t  made  by  a  notary  public,  nnder  his  hand 
and  seal  of  office,  shall  be  allowed  as  evidence  of  the  fitctt  therein  contained.  Dig.  of 
Stats.  1SS8,  c.  Si.  t  13-  Under  ibis  stalnle  it  is  held  that  the  certificale  of  a  notary 
who  protested  a  bill,  that  he  forirarded  duo  notice  of  protest,  though  ander  his  notarial 
seal,  is  no  evidence  of  the  fact  Real  Estate  Bank  n.  Biziell,  4  Ark.  189.  Them 
mnsl  be  actual  proof  of  notice,  according  to  the  law  merchant  Sullivan  v.  Dcadman, 
19  Ark.  484. 

In  Misionri,  a  notarial  protest  la  evidence  of  a  demand  and  refnial  lo  pay  a  bill  of 
exchange,  or  negotiable  promissory  note,  at  the  time  and  in  the  manner  stated  in  snch 
protest     R.  S.  18S5,  Vol.  I.  p.  298,  c.  IB,  ^  20. 

Jn  Illinois,  it  U  made  the  dnty  of  nouries  public  to  protett  bills  and  notes,  and  Id 
give  noCicD  of  the  dishonor  of  the  same;  and  to  keep  a  correct  record  of  all  inch 
notices,  and  of  the  time  and  manner  in  which  the  same  hare  been  served,  of  Ae 
names  of  (he  persons  to  whom  directed,  and  of  the  description  and  amount  of  tlw 
instrument  protested,  which  record  is  competent  oridence  to  prove  such  notice.  Com- 
piled Statutes  of  IS5B,  Vol.  II.  p.  79S,  ft  4,  5. 

In  New  Jersey,  notaries  are  required,  upon  protesting  any  foreign  or  inland  bill  or 
promissory  note,  to  record  Ihc  time  and  place  of  t!ie  demand,  and  upon  whom  it  wa« 
made,  with  a  copy  of  the  notice  sent,  how  it  was  served,  and  when,  and  if  sent,  in  what 
manner,  to  whom,  and  where,  and  when  pat  into  the  post-offlca.  Upon  the  death  or 
absence  of  the  notary,  this  record,  or  a  certifled  copy  thereof,  is  competent  evidence  of 
the  matters  contained  in  snch  record.     Nixon's  Dig.  1S55,  p.  GSB.  ^  6,  7,  B. 

In  Mississippi,  it  ia  the  dnty  of  notaries  public  to  make  a  record  of  all  iheir  proceed- 
ings in  relation  to  the  prolest  of  any  bill  or  nolo,  of  whom,  when,  and  where  tJie 
demand  was  made,  and  of  the  notice  given,  and  in  what  manner;  and  such  record,  or 
a  copy  of  the  same,  verified  by  oath,  is  competent  evidence  of  the  facts  therein  staled 
touching  the  dishonor  of  snch  bill  or  note.    He».  Code,  1857,  pp.  413,  S19. 

In  Louisiana,  it  is  tlie  dnty  of  notaries  to  keep  a  record  of  protests  of  bills  and  notes, 
of  the  notices  ^i^en  by  them,  the  date  of  the  notices,  and  the  manner  in  wUch  they 
were  served  or  forwarded,  which  recori  is  legal  proof  of  the  notices.  Notaries  are  abo 
authorised  to  make  mention  of  the  manner  and  drcamstances  of  the  demand  in  their 
protests,  and  by  cerliflcates  added  thereto  to  state  the  manner  in  which  any  notices  of 
protest  were  served  or  forwarded  ;  and,  whenever  they  shall  have  so  done,  a  certified 
copy  of  such  protest  and  certificate  is  evidence  of  all  matters  therein  stated.  R.  8. 
1896,  p.  45,  ^  B,  9. 

In  Texas,  the  holders  of  any  bill  of  exchange  or  promissory  note  may  fix  the  ISatiU- 
ity  ofany  drawer  or  indorser  of  the  bill  or  indorserof  tbenoM,  wlAont  any  protett  0( 
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certificate  may  be  disproved  by  eTidenca.(H)  And  the  certifi- 
cate is  not  itself  ereo  evidence  of  collateral  facts.  Thus  a 
statement  that  the  drawer  refused  to  accept  because  he  had  no 
funds,  is  no  evidence  whatever  of  want  of  funds.(t>)  And  even 
where  the  statute  of  the  State  made  the  certificate  of  protest 
evidence  of  all  the  matters  it  contains,  and  such  a  certificate 
stated  that  the  drawee  expressed  his  mllingness  to  pay  the  bill 
in  bank-notes  of  a  particular  description,  it  was  held  that  this 
was  no  evidence  of  such  acknowledgment,  (w) 

So  a  recital,  in  a  foreign  notarial  certificate,  that  the  notary 
had  served  the  protest  on  the  acceptor,  in  his  own  name,  and  aa 
agent  of  the  drawer,  is  no  evidence  of  the  agency  in  an  action 
against  the  drawer. (x) 

It  has,  however,  been  held,  not  only  that  the  notarial  certifi- 
cate is  prima  facie  evidence  tliat  the  demand  was  duly  made  of 
the  principal  party,  where  it  stated  that  the  demand  was  made ; 
^ut  also,  where  it  stated  that  the  demand  was  made  of  an  "  at- 
torney in  fact,"  or  of  a  clerk  of  the  acceptor  or  maker,  that  it 
was  prinia  facie-  evidence  that  ttie  attorney  or  ^eut  was  prop- 
erly authorized  to  receive  the  demand  and  refuse  payment.(y) 

If  paper  be  made,  or  drawn,  or  accepted,  or  indorsed  in  one 

DOlice,  b;  inatitaiing  s  eait  agAinM  tiie  acceptor  of  ibe  bill  or  maker  of  [he  noM  at 
Ibe  next  term  of  the  Diatrict  Court.  And  to  In  case  of  the  non-accepisnce.  Bat 
Instead  of  tbia,  protetl  maj  be  made  of  the  bill  or  note ;  apon  wblch  it  ii  the  dntj 
of  the  noiarj  to  gire  notice  thereof,  and  10  note  in  hit  proiett  and  notarial  record  on 
whom,  when,  and  how  the  notice  was  aerred  ;  and  auch  proteit,  or  a  copy  of  the  rec- 
ord, under  his  hand  and  aeal,  ia  evidence  of  the  fiicts  Aierein  aet  forth.  Oldham  and 
Whitc'a  Dig.  I8S9,  p,  5S,  Arts.  tM,  96,  97,  98.  The  proviaion  which  dispenaes  with 
protest  and  notice  also  dispensea  with  a  demand.    Sydnor  n.  Qaacoigne,  1 1  Texai,  449. 

(u)  The  tralh  of  the  atalementa  in  the  certifleatM  maf  be  diaprored.  Gardner  v. 
Bank  of  Tennessee,  1  Swan,  420 ;  Union  Baak  v.  Fowlhoa,  S  Sneed,  9Xn.  Id  RicketM 
o.  Pendleton,  H  Md.  320,  it  woa  declared  that,  althongh  the  certiftcate  of  the  notar;  I* 
made,  bj  die  act  of  1B3T,  prima  Jaele  evidence,  yet,  like  all  other  evidence,  it  moat  be 
anbmittcd  to  the  jniy,  and  paaacd  upon  bj  them.  Sach,  no  doubt,  wonld  be  the  nUing; 
nf  the  coarls  in  the  TTnited  States  ^nerall;,  and  we  ahonld  laj  anirenall;. 

(o)  Damont  o.  Pope,  7  Blackf.  367. 

(id)  Haccoun  0.  Alcha&Uja  Bank,  13  Ln.  343. 

(z)  Coleman  v.  Smith,  £6  Penn.  State.  S&5. 

(y)  Phillipa  b.  Poindexler,  18  Ala.  679  ;  Stairback  b.  Bank  of  Virginia.  11  Omtl 
S60.  And  BO  in  Whslej  v.  Houston,  1!  La.  Ann.  S9S,  a  notary  haTtng  ceniQed  that  ho 
"  bad  preaenled  the  draft  to  a  clerk  of  Che  drawees  at  their  offlce,  taid  dr«weet  not  being 
in,  and  demanded  acceptance  thereof,  and  vat  anawei^d  that  the  same  wonld  not  be 
accepted  "  it  was  held  that  thit  wat  a  aufficient  preeenRnent,  die  defendanit  being  mer- 
duuin  baring  a  counting-room  in  New  Orlesna. 
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couutry,  and  be  p)a7able  in  aDotlier,  the  question  whether  de- 
maud  aud  protest  must  be  made,  and  notice  given  according  to 
the  lav  of  the  place  where  the  paper  is  payable,  or  accordii^ 
to  that  where  the  signatures  are  made,  has  been  much  dis- 
cussed, and  may  not  now  be  certain.  We  think  the  true  rule  is 
this.  It  being  determined  at  what  time  the  paper  is  mature 
and  payable,  then  the  protest  should  be  made  by  the  law  of 
the  place  where  the  paper  is  payable,  and  therefore  where  the 
protest  is  to  be  made.  And  the  manner  of  making  tlie  demand 
and  protest  must  be  governed  by  the  same  law.  Then  as  to  the 
notice,  tliis  should  be  given  by  the  notary  making  the  protest, 
and  may  be  given  by  him  according  to  the  law  which  govenis 
his  proceedings,  or  the  law  of  his  own  place,  or  the  place  where 
the  paper  is  payable.  If,  however,  distant  parties  (who  may 
receive  their  notice  from  the  notary)  transmit  notice  according 
to  tlie  law  of  the  place  of  their  residence,  in  which  they  put 
their  names  to  the  paper,  this  notice  would  be  sufficient.  And' 
if  the  notary  himself,  knowing  the  law  of  the  foreign  country  to 
which  he  sends  notice  to  persons  who  there  become  parties  to 
the  paper,  should  conform  to  that  law,  we  should  say  that  the 
notice  would  be  6ufficieut.{2) 

{x)  Cuter  V.  Union  Bank,  T  Hamph.  B4Si  Bank  of  Rocbeatcr  t.  Gmy,  a  HiD, 
317;  Ellis  D.  Commercial  Bank  of  Nstchei,  T  How.  Miss.  294;  Carter  p.  Bnrley, 
9  N.  H.  558  ;  Onondaga  Co.  Bank  u.  Balee,  3  Hill,  53;  Grafton  Bank  b.  Moore,  14 
N.H.  143;  Rossn.  Bedell,  5  Daar,  462;  Shanklin  u.  Cooper,  8  Blackf  41;  Turatr  r, 
Rogers,  B  Ind,  139  ;  Cbittj  on  Bills,  333.  "  Bj  ibe  common  law,"  sajs  Slory,  "  the 
proiesl  is  10  be  mode  at  the  lime,  in  the  manner,  and  bj  the  persons  prescribed,  in 
the  place  where  the  bill  u  payable.  But  as  to  the  necessitv  of  making  a  demand  and 
protest,  and  the  circamstances  under  whieh  notice  may  be  r^uired  or  dispensed  with, 
there  arc  incidents  of  the  original  contract,  which  are  [^vemed  by  llic  law  of  the  place 
where  the  bill  is  drawn.  They  constitnte  implied  conditions,  upon  which  the  liabili^ 
of  the  drawer  is  to  attach,  according  to  the  Irx  loci  ttmlractm,"  Conflict  of  Laws,  t  36a 
A  recent  English  writer  npon  the  conflict  of  laws,  Mr.  Wcsllake,  says :  "  I  cannot 
altogether  agree  with  this  doctrine.  There  is,  no  doabt,  a  sonnd  distinction  between 
the  events  on  the  occurrence  of  which  the  drawer  or  indorser  undertakes  to  pay,  and 
the  notice  given  to  him  of  their  occnrrence ;  bnl  the  making  a  demand  and  protest, 
when  necexsaty  by  the  law  of  the  place  of  payment,  should,  I  think,  rank  among  tiia 
former  no  less  than  the  dishonor  itself;  since,  if  these  formalities  be  omitted,  the  drawer 
may  bo  impeded  in  the  exoriise  of  bis  remedies  against  the  acceptor.  Besides,  if  the 
necessity  of  demand  and  protest  were  determined  by  difl^crent  laws  for  the  drawer  and 
the  several  indorsera,  it  might  easily  bappen  that  one  of  those  parties  was  made  liable. 
withoat  being  able  to  recover  over  fron  a  previous  one."  The  same  author  thinks 
that  Story  has  gimo  elsewhere  •  more  correct  statement  of  the  rale,  —  in  his  Conflict 
of  Lbwi,  \  S60.    "  Bnt  the  tuffidency  of  the  notice  after  compietion  of  the  protest,  if 


;vGoo»^lc 


OH.  XIV.]  P20TEST.  641 

We  have  said  that  the  demand  may  perhaps  be  made  bj-  a 
diUf  authorized  clerk  of  the  notary.  But  the  UBual  way  is  foi 
the  uotary  to  present  the  bill  himself.  And  the  authorities  in- 
dicate that  he  mtist  do  so  to  make  his  certificate  Talid.(a) 

&nj,  TOitj  well  be  aawi  bj  the  law  of  the  place  of  drawing  or  indoning,  M  a  condition 
implied  in  the  conmcl,  and  whicli  a  regard  for  the  cootractar'd  own  securiCj  doea  not 
refer  to  any  other  law."  Westiake  od  PriTate  Intemational  J«w,  Art  aiS.  The 
laUer  point,  thai  the  snfflciencj  of  Dotice  ii  governed  bj  the  law  of  the  place  of  draw- 
ing or  indoning,  i*  oiprecalj  held  in  the  ceie  of  Cook  >.  lilchlietd,  i  Sold.  979,  S90. 
QMrra,  nee  Kolhachiid  v.  Carrie,  1  Q.  B.  43,  which  wa«  an  action  on  the  dishonor  of  a 
bill  dnwn  in  England  on  a  French  bouse,  and  made  payable  in  France,  wbeni  it  wal 
piotelted.  The  defendant  had  indorsed  the  bill  in  England;  and  il  wa«  held  that  it 
wai  anffident  thai  he  had  receiTed  inch  notice  of  the  diihonor  and  protest  ai  waa 
reqnired  by  Alt  law  of  FraoM.  See  Allen  n.  Kemble,  6  Moot«,  P.  C.  314.  Shanklin 
■.  Cooper,  8  Blackf.  4l,>ain  accordance  with  Roihachild  v.  Cnrrie. 

(n)  The  aathoritia  generally  indicate  that  the  proleal  mnil  be  made  by  the  nolaiy 
hinueir,  and  not  by  his  clerk  or  agent  LefUey  v.  Mill*,  4  T.  R.  170  ;  Bayley  on  Billa, 
SIO ;  Cbitty  on  BillH,  459 ;  Sacrider  s  Brawn,  3  McLean,  481  ;  Chenowilh  v.  ChaiD- 
berlin,  B  B.  Mon.  60  ;  Bank  of  Kentucky  e.  Garcy,  id.  6S6  ;  Carter  v.  Union  Bank,  J 
Hnmph.  MS  i  Cannichacl  s.  Bank  of  Penniylvania,  4  How.  Miu.  UT  ;  Slate  Bank  of 
Indiana  a.  Hayea,  3  Ind.  400  ;  Unonda^  Cu  Bank  d.  Bales,  3  Hill,  &3.  In  the  lattel 
caee  the  notarial  certiKcals  of  pnitisc  slated  that  the  officer  taaied  the  note  to  be  pre- 
Bsnted,  &c.  iVc^mr,  C.  J.,  deliiering  the  opinion  of  Iha  court,  uid,  that  llie  fair  infcrmca 
10  be  drawn  from  the  language  oF  tho  cuniHcato  wai,  that  the  note  was  presented  by 
the  clerk  of  the  notary,  or  some  third  penan  ;  and  ha  huld  that  the  duties  of  a  notary 
in  presenting  notes  and  bills  could  not  be  thus  delegated,  and  that  the  certificate  was 
insufficient.  Thu  deciaion  was  affirmed  in  Hunt  b.  Maybee,  3  Sold.  S66,  anri  also  in 
Wamick  v.  Crane,  4  Dcnio,  460.  See  also  Stewart  v.  Allison,  S  8.  &  n  334 ;  Ellis 
V.  Commercial  Bank  of  Nalchei,  7  How.  Miss  294 ;  Sheldon  v.  Benham,  4  Hill,  l». 
Wfaere  it  was  in  proof  that  the  cleric  of  the  notary  made  the  demand,  and  the  protest 
staled  that  [lie  notary  himself  made  it.  the  protest  was  held  inadmissible,  becanse  false. 
In  (bis  caM  the  clerk  demanded,  and  in  his  deposition  declared  that  he  made  the  demand 
and  the  notary  made  the  protest.  Held  no  sufficient  evidence  of  a  legal  demand.  Smith 
s.  Oibbs,  S  Smedes  &  M.  479  In  Nelson  t.  Kotterall,  T  Leigh,  179,  thia  qneation  was 
examined  at  length,  and  the  opinion  expreMcd  that  a  demand  by  a  clerk  of  a  notary  is 
r^pilar.  See  Atwell  ■.  Orsnt,  II  Hd.  101.  Mr.  Chilty  remarka,  that  the  oiiMrratiun  oT 
B^^,  J.,in  Leftley  V.  Hllls,4T.  It.lTO,  that  tlie  notary  must  make  the  demand  in  per 
son,  was  a  mere  dictum,  as  Ikr  as  ralales  to  the  custom  of  merchants  or  to  foreign  billa,  fin 
the  caaa  aron  apon  an  inland  bill,  under  tlie  stalate  9  £  10  Wm.  Ill ,  allowing  snch 
protest ;  and  he  nirthar  remarks,  that  the  practice  of  noiarios  in  London  and  Liverpool 
appears  to  be  in  direct  oppositkni  to  the  supposed  necessity  for  the  notary  himself  de- 
manding payment.  A  correapoadence  look  place  npon  (his  subject,  which  ia  staled  Id 
Ur.  Chitty'i  work  on  Billa,  p.  459.  That  it  is  sufficient  for  the  clerk  of  the  notai7 
10  make  the  preaentment  is  implied  in  Poole  r.  Dicaa,  1  Bing.  N.  C.  G49,  1  Scott, 
600,  In  the  Court  of  Common  Pleas,  although  the  point  was  not  directly  before  the 
ODort.  See  Sutton  e.  Gregory,  Peake,  Add.  Caa.  ISO,  where  evidence  of  an  entry  in  a 
notary's  book  by  a  clerk  aince  deceaaed  was  admitted  to  prove  ihe  presentment  of  the 
bill  In  Wiikins  ■>.  Jadis,  a  B.  &Ad.  18S;  in  Garneti  >.  Woodcock,  I  Stark.  N.  P. 
•75,  SMauloA  S.  44;  in  TriggI  v.  Newnham,  1  Car.  &  P.  631, 10  Moore,  149;  and  is 
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Protest  is  necessary,  hj  tiie  universal  lav  merchast,  in  the 
case  of  foreign  bills.(fi)  It  lias,  indeed,  been  distinctly  asserted 
tliat  it  is  tlie  only  legal  evideuce  of  notice  iu  case  of  tlie  dis- 
honor of  a  foreign  bill.(c)  In  tliis  respect,  our  States  would 
undoubtedly  be  considered  as   foreign  to  each  other.((^)     And 

Fbilpolt  e,  Bryaat,  3  Car.  &  P.  2AA,  the  plaintiff  recovered,  on  the  evidcnM  of  tb« 
preaentmenc  by  the  clerki  of  the  notaries,  IhiK  point  not  bving  raiaed.  Mr.  Bnioke  de- 
clares hia  knowledge  of  the  ciutom  of  presentment  by  notaries'  clerks  for  more  [ban 
forty  years,  and  he  gives  an  extended  comepandence  with  noUriea  and  businnt  men 
in  England,  which  i<  to  Ibn  sumo  effect  (Noury,  Appendix  No.  14|.  A  didtinvtioa 
has  been  tniien  in  some  coses  between  a  p[i»cntatton  by  a  clerk  of  a  notary  and  one  \tj 
bia  dcputf ;  and  where,  as  in  Mew  Orleans,  tlia  ooLar;  is  authorized  by  law  to  emploj 
ft  sworn  deputy  to  ouist  him,  a  protest  by  tlie  depaty  is  good,  ha  being  cluihed  by  the 
appointment  with  an  offldai  chancter,  in  the  hame  mannsr  as  a  deputy  under  a  sheriff. 
Bank  of  Kentacky  e  Garey,  6  B.  Mon.  636  ;  Chcnowiih  b.  Chamberlin,  id.  60;  Carter 
r.  Union  Bank,  7  Uuiaph.  Hi.  'I'liu  notuica  of  New  Orleans  are  authorised  to  ap- 
point one  or  more  deputies  to  asaiiit  lliem  in  making  protests  and  delivering  nolice*. 
B.S.  l8S6,p.39l,i  19.  See  also  McClane  r.  Fitch,  4  B.  Man.  S99.  In  Burke  r. 
McKjty,  3  Haw.  66,  72,  ■Story,  J.  siiid,  tliat  "  where,  as  in  Miaiiuisippi,  a  Jasiii.'e  of  the 
peace  is  auUioriied  by  positive  law  to  perform  the  functions  and  duties  of  a  notary, 
there  is  no  ground  to  say  that  his  act  of  protest  is  not  equally  valid  with  that  of  a 
notary.     Qamd  hoc,  he  nets  as  a  notary  "     Sto  also  Bailej  r.  Doiicr,  G  How.  83,  !» 

(b)  AltlioDijh  ■  protest  a  a  mere  matter  of  form,  it  has  liecome,  bjr  the  custom  of 
mercfianls,  a  "  part  or  the  constitution  "  of  a  foreign  bill.  Per  Hall,  C.  J.,  in  Boroogti 
V.  Perkins,  1  Salk.  131,  a  Ld.  Raym.  993,  6  Mod.  SO.  See  Gale  d.  Walih.  S  T.  B. 
339  ;  Orr  n.  Maginnis,  7  F.osl,  3S9. 

(e)  Per  I^rd  Man^fitid,  in  Salomons  v.  Slavety,  3  Doug.  S9B.  Noting  for  dod- 
arceplanee  withoot  protest  is  not  aufficicnL  Rogers  u.  Stevens,  3  T.  It.  713,  tiioi^ 
there  be  a  subsequent  protest  for  non-payment.  Id.,  Anil  Orr  e.  Msj^nnis,  7  Eaat,  3S9. 
8o  indispGnsahle  is  this  formal  Dotico  of  the  non-acceptance  or  non-payment  of  «  for- 
eign bill  of  exchange,  that  no  other  cridence  will  supply  the  place  of  it,  and  lutpmct 
the  facts  requisite  to  the  protest  can  be  proved  aiiundt.  Carter  t.  Union  Bank,  7 
Humph.  MB ;  Gardner  a.  Bank  of  Tenneesee,  1  Swan,  430 ;  Union  Bank  e.  Uyde,  B 
Wheat.  573.  But  notice  of  dishonor  may  be  proved  Independently  of  the  notarial  act. 
Bank  at  Decatur  ".  Hodges.  9  Ala.  G31.  And  at  cummon  law,  it  is  said  that  ihis  is 
the  only  way  of  proving  notice.  Rives  n.  Farmley,  IB  Ala.  £5S  ;  Williams  v.  Putnam, 
14  N.  II.  !H0.  In  France,  a  protest  is  essential  in  ca.«a  of  the  disiionor  of  inland  as 
wellasforeignbilis,  and  of  promissory  notes.  Trimhey  d  Vignicr,  I  Bing.  N.  C.  lil, 
4  Moore  &  8.  BBS  ;  ChiltT  on  Bills,  170.  And  so  in  Scotland  and  the  rommercial 
nations  of  Contitiental  Europe  a  protest  is  indispensable  upon  the  dishonor  of  inlaad 
bills  and  promissory  notes,  and  in  this  respect  tliey  are  not  distingnislicd  from  foreign 
bills.  Thomson  on  Bills,  c.  6,  t  3,  pp-  442,  443,  Sd  ed  ;  Fardes.  Droit  Comm.,  Tom. 
3,  Art.  479,  4SD  :  Story  on  Notes,  t  398  ;  Commercial  Code  of  France,  Art.  187. 

(d)  ThU  is  now  well  established.  Buckner  d.  Finley,  S  Fot.  SSG ;  Dickins  a.  Deal, 
10  id.  573;  Bank  of  U.  S.  ti.  Daniel,  13  id.  33,  54  ;  Lonsdale?  Brown,  4  Wash.  C.  C 
B6;  Phcenix  Bonk  p.  HuBsey,  12Fick.  4B3;  Brown  a.  Ferguson,  4  Lcigb,  37  ;  Rice*. 
Hogan,  8  Dana,  133;  Halliday  v.  HcDougall,  30  Wend.  SI ;  Weils  o.  Whitehcul,  IS 
Wend.  537 ;  Carter  v.  Burley,  9  N.  H.  658 ;  Oraflon  Bank  D  Mooro,  14  N.  E.  US; 
Duncan  V.  Coarse,  1  Const.  R.  100 :  Abom  v.  Bosworth,  I  R.  I  401 ;  Ticonle  Bank 


;vGoo»^lc. 


OB.  XIT.]  PROTEST.  848 

this  would  be  held,  not  only  when  the  drawer  and  drawee  were 
in  diOerant  States,  bat  when  both  resided  in  the  aame  State,  and 
tlie  hill  was  payable  in  another.(e)  In  some  of  our  States,  pro- 
test of  an  inland  bill  is  made  necessary  by  statute,  for  the 
recovery  of  damageB.{/)  But  otherwise  protest  of  inland  bills 
and  pro otissory  notes  is  not  known  to  the  l&w.(^)     It  is,  how< 


e.  Sisckpole,  41  Haine,  303  ;  Robinson  r.  Johnson,  1  Mixio.  434.  In  ttfcordnnce  with 
tbtee  aaihoriiies  a  the  doctrine  of  Da  Cotta  a.  Cole,  Skin.  272,  pi.  1,  tUat  a  bill  drawn 
in  Iralnnd  upon  England  is  to  be  considered  as  a  foreign  bill.  Bm  bUo  Chatcn  e. 
Bell,  4  Exp  4S;  Mohoney  r.  Ashlio,  S  B.  &  Ad.  478.  On  the  same  principle  it  U 
conuidered  neressary,  and  it  is  the  coilam,  to  protest  hills  drawn  in  St-otland  or  ths 
Isle  of  Man  upon  England.     Brooke's  Norary,  !  77. 

(<)  The  argament  from  convenience  is  as  strong  in  one  coMU  in  the  Other.  OraAon 
Bank  o.  Moore.  14  N.  H.  142 ;  Freenuin's  Bank  n.  Perkini,  18  Maine,  19S. 

(/)  See  mpra,  p.  635,  note  t. 

{g)  That  a  protect  of  an  inland  bill  is  not  required  by  the  law  merchant,  see  Union 
Bank  If.  Hyde.  6  Wheat.  STS;  Nicholls  ii  Wobb,  8  id.  S36;  Toang  n.  Brj-an,  6  id.  14B; 
Bailey  e.  Dozier,  S  Hotr.  23;  Smith  n.  Little,  10  N.  H.  933;  Taylor  ir!  Bank  of  Ilti- 
nois,  7  T.  B,  Mon.  576;  Bank  of  U.  S.  u.  Leathers,  10  B.  Hon.  64;  Lawrence  k.  Hal- 
(Md,  3  Bibb,  102;  Marry  p.  Clnybom,  2  id.  300;  Tamer  v.  Greenwood,  4  Eng.  Ark. 
44;  Hubbard  v.  Tray,!  Tred.  134;  McMurchey  r  Robinson,  10  Ohio,  496. 

In  England,  a  protest  on  inland  bills  of  a  certain  description  was  allowed  by  itatate 
of  9  &  10  William  111  c.  IT,  and  3  &  4  Anne,  r.  9 ;  and  U  was  formerly  anpposed 
that  a  protest  on  sneh  bills  wb$  ncre«sary  in  order  to  enable  the  holder  to  recover  intcp. 
est,  but  it  is  now  settled  that  it  is  not  essential  for  that  purpose.  Windle  b.  Arvdrewi, 
S  B.  &  Aid.  GSe  :  2  Slarkle,  425  ;  Chitty  bn  Bills,  334. 

In  Mississippi,  domestic  bills  drawn  on  and  payable  in  that  State,  for  thesam  of  VSO 
or  upwards,  are  re(|uired  to  be  protested  in  like  manner  ai  foreign  bills,  but  no  damages 
shall  accrue.  B.C.  IB5T,  p.  3.%6.  Fi-otesl  of  inland  billa  is  expressly  allowed  by  statute 
In  several  of  the  United  States,  ^apm,  p.  63b,  note  t.  That  a  protest  of  a  promts' 
sory  note  is  not  necessary,  though  made  in  one  State  and  payable  in  another,  sec  Kirt- 
load  D.  Wanzer,  3  Dner,  278 ;  Smith  ».  Ralston,  1  Morris,  Iowa,  B7 ;  Young  b.  Bryan, 
B  Whea^  146 ;  Bay  t.  Church,  15  Conn.  IB ;  Payne  o.  Winn,  2  Bay,  374  i  Smith  a. 
Little,  ION.  K.  526)  City  Bank  D.  Cutler,  3  Pick.  414  ;  Evans  e  Gonlon,  B  Fort.  Ala. 
143 ;  Smith  n.  Oibba,  2  Smedos  &  M.  479 ;  Piatt  d.  Drake,  1  Doug.  Micb,  296  ;  Pink> 
bam  V.  Hncy,  9  Met.  174;  Coddinglon  v.  Davis,  I  Comst.  186,  3  Denio,  16;  Burke  v. 
McKay,  2  How.  66  ;  Patke  d.  Lowrie,  6  Watts  4  S.  507 ;  McFarland  r.  Pico,  B  Calif.  626. 
But  although  it  is  not  necessary  to  prove  the  dishonor  of  a  note  by  protest,  it  dues  not 
follow  that  it  may  not  be  proved  in  that  way.  In  Carter  b  BuHey,  9  N,  H.  55B,  Parhr, 
C.  J.  seemed  inclined  to  the  view  that  a  promissory  note,  msde  by  a  resident  of  one 
State,  and  payable  to  a  person  residing  in  another,  and  indorsed  so  that  it  can  be  i^ 
garded  as  a  bill,  should  bo  deemed  a  foreign  bill  so  far  as  to  admit  the  protest  as  eiri> 
denes  in  itself;  but  Iho  decision  of  this  point  wis  expressly  waived.  This  point  was 
again  alluded  to  in  Smith  b.  Little,  10  H.  H.  526,  .131 ;  and  finally  the  point  was 
brought  directly  before  the  same  court  in  Williams  t.  Putnam,  14  N.  H.  540,  and  th« 
nme  eminent  jndgo  declared  that  the  court  had  no  hesitation  in  adopting  the  conchi- 
riona  to  which  the  reasoning  in  those  caws  lends,  "  Each  indorsement  of  a  bill  is  is 
dTed  a  new  bill,  drawn  by  the  indorver  upon  the  acceptor;  and  the  similarity  between 
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ever,  very  common  in  practice,  and,  as  lias  been  said,  is  the  most 
conTunient,  and  by  force  of  usage  might  perliaps  be  regarded  as 
the  most  regular  way  of  giving  notice,  and  establishing  the  facte 
of  tho  case  and  the  rights  of  the  parties.  It  is  lield,  liowever, 
in  some  of  our  States,  tliat  the  notarial  certificate  of  protest  and 
noUce  of  promissory  notes  is  not  a  document  known  to  the 
law.(A)  And  no  protest  will  authorize  any  one  to  pay  a  note 
"  for  the  honor  of  anotlier."  That  ia,  if  a  stranger  pays  a  note, 
be  will  acquire  no  rights  against  any  party,  unless  he  baa  the 
note  transferred  to  him.(t) 

Noting  the  protest  means  simply  marking  (usually  and  prop- 
erly on  the  paper  itself)  the  fact  and  time  of  the  demand,  the 
charges  of  minuting,  and  sometimes  the  place  and  the  name  of 
tiie  parties  of  whom  the  demand  is  made,  and  it  is  signed  by 
the  initials  of  the  notary.  Tliis  is  sometimes  said  to  be  not 
known  to  the  Iaw.(_;)  But  the  notary  iiUs  out  his  protest  after- 
wards (and  it  is  only  a  fuller  statement  of  all  these  facts),  or 
may  testify  in  court  as  to  the  facts,  by  using  the  noting  to  revive 
his  recollection,  (ft)     The  notary,  by  usage,  makes  tlie  demand, 


It  of  notes  Bnd  the  dnwing  ind  iDdarecment  of  bilk  of  eichuige  ii  ta 
greu,  that  llian  can  be  no  lonnd  naaon  gWeit  fur  cstabliahing  or  preserving  a  diilino- 
tioD  between  thom,  and  repairing  a  ditfercnt  cSamcter  of  evidence  to  prove  the  same 
facts  with  regard  to  two  instmmenCs,  which,  though  different  in  some  respects  a)  to 
their  phiaseology,  are  ao  essentiatlr  similar  in  their  naiure  and  opcraiJon."  And  so  in 
Ticonic  Bank  ti.  Staekpo]c,4I  Maine,  30!,  in  sn  action  against  an  indorser,  each  a  note 
was  treated  as  a  foreign  bill,  and  the  notarial  protest  was  held  legally  admissible  as 
evidence  bj  the  common  law,  Independent!/  of  any  Btatalorir  regolatiOD. 

(A)  Thni  in  New  Totli  it  !i  hold  that  a  promissorj  note  payable  in  a  foreign  place 
cannot  be  r^arded  a*  a  bill  of  exchange  so  as  to  enable  a  protest  of  it  lo  bo  read  in 
evidence.  Kirtland  v.  Wanzer,  9  Daer,  S7S.  In  Indiana  each  a  protect  is  admitied 
under  the  ■tatates  of  that  State.  Shanklin  n.  Cooper,  S  Btackf.  t\ ;  Tonicr  v  Rogers, 
8  Ind.  139. 

(i)  See  ttqrra,  ch.  9,  sect  *.    See  also  Willis  v.  Hobson,  37  Mwne,  403,  mpra,  p.  257. 

(j'l  As  by  Bulltr,  J.,  in  Lefiley  v.  Mills,  4  T.  It.  170.  Thomson,  a  Scotch  writer 
on  Bills,  p.  477,  says,  that  "  it  seems  to  be  now  held  in  Scotland  and  England,  that 
mUng  ie  a  kind  of  incipient  protest." 

(i)  It  is  snid,  that  the  protest  may  be  fbrmsliy  drawn  up  or  extended  at  any  time 
before  the  commencement  of  a  aait  ttpon  the  bill,  and  tmty  antedated,  provided  it  was 
noted  in  dae  tJina.  Chilty  on  Bills,  477  ;  Story  on  Bills,  t  302  ;  per  Lord  fLtngm  and 
Lori  EU/mbonagh,  in  ChaterS  v.  Bell,  4  Esp.  4S  ;  Orr  d.  Maginnia,  T  East,  3S9 ;  Rog- 
ers D.  Stevens,  S  T.  R.  713  \  Robins  v.  Gibson,  1  Manle  k  S.  aSB  ;  Ooostrcy  c.  Mead, 
Boiler,  N.  P.  371 ;  Cayaga  Co.  Bank  t>.  Hunt,  S  Hill,  635  ;  Bailey  v.  Doiicr,  6  How. 
13.  And  it  seemi  that  the  protest  may  be  drawn  up  af^er  legal  proceedings  have  been 
instituted,  and  during  their  progi«ss.  Bmoke'i  Notary,  97.  Snch,  also,  is  the  law, 
•reainlhe  case  of  pajment  tupra  proteat  for  the  honorof  adrawerorindonerj  Uk, 
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utd  gives  notice  of  non-payment  to  all  prior  partieB.(/)  And  ias 
notarial  certiiicate  should  coutaiu  the  protest,  the  time,  manner, 
and  place  of  the  demand,  and  the  names  of  the  parties  of  wliom 
tho  demand  is  made,  of  those  at  whose  request  it  is  made,  and 
of  the  parties  notifi6d.(m)     Nor  will  any  merelv  verhal  mistake 

•llhangh  lo  make  *  part;  to  a  fbnign  bill  liable  in  auch  case  to  a  person  who  takes  up 
such  bill  for  dishonor,  it  is  necessnrj  that  a  fbrmal  Hclaralion  of  prolF9L  shoald,  pro- 
rinuslj  to  so  taking  ap  the  bill,  harB  been  made  before  a  notarj,  Uiat  the  ]iajrmeiii  was 
msde  for  the  honor  of  sach  party ;  jet  it  is  not  necessaiy  that  the  inatrumEni  of  protest 
ihoald  be  formally  drawn  np  at  the  lime  of  sueli  pajmcnt,  but  may  be  drawn  up  at 
any  time  sflcrwards,  if  before  Irtal.  Geralopulo  b.  Wellcr,  10  C.  B.  e»0,  3  Eng.  L. 
&Eq.  BIS. 

{1}  This  ii  prescribed  by  statuH  in  several  of  the  States.  Supra,  p.  635,  note  (. 
But  QDless  reqaired  bj  some  Slate  law,  or  some  general  nsage  equally  binding,  {(  i«  no 
pan  of  the  official  duty  of  a  notary  by  ihe  law  merchant  to  give  no^ce  of  the  dishonor 
of  a  promissory  note.    Per  Sforj.  Ji  '"  Bnrke  o,  MtKay.  3  How.  66. 

(d)}  Form  ofa  protest  for  noD-payment  used  in  England,  as  given  in  Brooke's  No- 
tary, chap.  ID  :  — 

Ou  the  da/  of  ,  one  thousand  dgfai  hundred  and  , 

),  R.  E.,  Notary  Public,  duly  admitted  and  sworn,  dwellinj;  in  L ,  in  the  county  of 

L ,  and  United  Kingdom  of  Great  Britain  and  Ireland,  at  the  rcque«i  uf  C.  D.,  of 

L (or  of  "  the  holder  "<  or  "  the  bearer,"  ni  iha  nut  mas  br),  did  exhibit  the  original 

bill  of  exchange,  whereof  a  true  copy  is  on  tlie  other  aide  wriiien,  nntu  E.  F.  (or  u«  tit 
COM  mag  bt,  unto  a  clerk  in  the  cnun ting-house  of  K.  ¥.),  the  person  upon  whom  the 
sold  bill  is  drawn  [and  by  whom  the  same  is  accepted,  if  llit  bill  han  been  acwplrd), 
and  demanded  payment  thereof  (or  payment  being  thereupon  demanded),  and  he 
answered  that  it  wonld  not  be  paid.  ( The  lulalaaa  ofang  othrr  niuioer  ihoidd  bt  tiated ) 
Wherefore.  J,  Ihe  eaid  notary,  at  the  request  aforesaid,  liavo  proteatcd,  and  by  these 
presents  do  protest,  against  tlje  drawer  of  the  snid  hill,  and  all  other  persons  thereto, 
tmd  ail  others  concerned,  for  all  exchange,  re-exchange,  and  all  costs,  damages,  and 
Interest,  present  and  to  come,  for  want  of  payment  of  the  said  bill. 

Which  I  atie«t, 
(Seal.)  R.  B. 

Notary  Public,  L . 

In  a  co^e  where  it  appeared  from  the  protest  that  the  demand  was  made  of  the  clerk 
of  the  drawees  at  their  place  of  bn»iness,  but  it  was  not  stated  in  Ihe  body  of  tho  pro- 
Hal  that  the  draweci  were  absent,  it  was  held  that  it  was  to  \k  presumed  in  favor  of  the 
protest  that  the  drawees  were  absent  Gardner  v  Bank  of  Tennessee,  I  Swan,  4S0. 
Bee  lupru,  p.  639,  note  y.  So  it  will  be  presumed  in  favor  of  n  notary  who  i-vnifles 
that  "  On,  &c,,  I  did  present  the  annexed  draft  of  A  on  B,  at  the  store  of  C,"  &c.. 
thai  ha  presented  the  draft  to  the  drawee  in  person  Sharpo  b.  Drew,  9  Ind.SSI.  In 
the  protest  of  a  bill,  payable  at  a  bank,  and  of  which  the  hank  is  the  holder,  it  is  not 
peccssary  to  give  the  name  of  the  person  or  officer  of  the  bank  lo  whom  ii  was  pre- 
sented, or  by  whom  the  notary  was  answered  that  it  could  not  be  paid.  Hildebuni  «. 
Turner.  5  How.  SB.  But  it  must  uppear  from  the  ceriiljcate  Uiat  the  presentment  was 
made  at  the  bank,  and  It  is  not  sufficient  to  say  merely  that  it  waa  made  to  the  cashier 
ft  the  bank.  Seneca  Co.  Bank  c.  Neaas,  5  Dcnio,  339.  And  so  where  a  certificate  of 
•  nOUry  stated  that  he  presented  the  bill  for  payment  to  "one  of  the  firm  of  W.  C.  4 
Co.,  the  acceptors,  and  deniaoded  payment,  which  was  refused,"  it  was  held  that  Iha 
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or  en-of  in  the  notArial  certificate  vitiate  it,  if  the  protest  and 
notiug  were  properljr  mode,  aiid  the  notice  properly  ^Teii.(n) 

The  notarial  charges  are  a  legal  chai^,  it  is  believed,  only 
where  the  protest  is  required  by  the  law  merchant.  But  it  ia 
certainly  usual  to  pay  tliem  where  they  are  reasonable  and  made 
in  good  faith  and  iu  conformity  with  usage. 

The  absence  of  protest  may,  in  general,  be  excused  on  4he 
same  grounds  which  excuse  neglect  of  notice ;  and  these  ex- 
cuses have  been  fully  considered  in  a  previous  chapter.{o)  Here 
it  may  be  said,  however,  that  protest  is  unnecessary  if  the 
drawer  has  neither  funds  in  the  hands  of  tiie  drawee,  nor  any 
arrangement  authorizing  him  to  draw.(/))     So  it  is  if  the  drawer 

certiflcMe  wu  dcrecttre  ia  not  stating  the  place  where  demand  was  made,  ai  nil  as 
in  not  itatini;  who  composed  (he  Hrm,  or  the  name  of  the  person  of  whom  the  deinand 
was  made.  Oitego  Co.  Bank  c.  Warren,  IS  Barb  !>U.  In  Elliott  p.  White,  G  Jonea, 
N.  C,  911,  it  u'u  held  chat  a  sbttemcnt  in  the  protest  of  a  bill  porponinf;  to  be  drsira 
on  a  Hrm,  that  it  waa  pretentol  lo  A,  one  of  the  mcmbcn  thereof,  was  evidence  of 
A's  mcmliurahip  in  that  firm. 

(n)  Thus,  where  it  was  said  that  the  aceepiance  iraa  made  bj  "Chas.  Bjnie," 
inilead  of  "  And.  E.  Byrne,"  aa  it  waa  in  [he  original  bill,  this  error  was  not  permitted 
to  vitiate  tlic  protest.  And  the  court  said,  chat  where  the  protest  was  duly  noted,  inna- 
mndi  ti  it  might  be  drawn  up  and  romptelcd  at  any  time  before  the  commencement 
of  tho  suit,  or  I'vcn  before  ihe  trial,  ii  consequently  might  be  amended  according  to  the 
truth,  if  any  misiake  bad  been  miide.  Denniucoun  i:  Stewart,  IT  How.  fioG.  In  Bank 
at  Decatur  a.  Hoilgca,  9  Ala.  G31,  n  nflstake  had  been  made  in  the  eertilicale  in  de- 
fcribing  tho  dale  of  the  bill ;  and  the  court  naid  ibat  a  miEiake  made  in  extending  the 
notarial  net  may  be  coriceted  at  any  lime  ofierwaids.  "  It  is  not  tho  eKtcnaion  of  lb« 
protest,  but  the  fuct  that  it  is  sii  pratesied,  wliicli  in  ilic  essential  maltei'.*'  See  Johoaon 
V.  Cocks,  7  Kng.  Ark.  6T3.  It  i»  not  iiecesmiry  that  il  slioald  appear  in  ibe  proteac 
iitdtia  verbit  tliet  the  notary  had  the  bill  with  liim  when  he  made  demand,  but  tlie 
statement  in  the  protest  must  ei:  di  tirmini  import  this.  Bank  of  Vcrgennca  v.  Cam- 
eron, 7  Barb.  U3 ;  Union  Bank  v.  Fowlkes,  !  Snecd.  55S,  But  in  Mnsson  v  Lake, 
4  How.  a6V.  it  was  held  tliat  a  protest  which  states  only  that  payment  was  demanded 
is  not  admi^ible  in  evidence  to  prove  prceentmvat  of  tbe  bill  Upon  identically  the 
same  quceliiMi  the  eonlrary  opinion  was  held  in  Louikiann.  Nott  v.  Beard,  16  La.  308- 
And  it  may  be  remarked  that  in  Mnsson  v.  Lake,  .)/r£ain  and  Woodbarg,  JJ.  dissented 
from  the  decision  of  the  court,  and  were  of  opiniim  that  the  fair  inference  «os  that  the 
bill  was  presented  when  the  demand  was  made.  It  will  be  presumed  in  favor  of  tha 
notary,  that  the  prcecnlment  and  demand  were  made  at  b  proper  time  in  the  day 
Bnrbank  n.  Beu'b,  15Barb.3!6;  De  Wolf  a.  M array,  2  Sandf.  IBS. 

(o)  See  tupra,  chap,  13. 

(/>)  The  wnnt  of  a  proicii,  like  the  want  of  notice  to  the  drawer,  will  not  pi«jadira 
the  holder  aa  aji^ainst  the  drawer,  where  the  non-ncceplBncfi  or  non-payment  of  the  lull 
if  caosed  by  the  franduient  act  of  the  dravrer.  "  Tbe  fact  of  drawing  without  funds,  in 
the  abeenco  of  other  proof  to  explain  it,  i«  a  fraud ;  for  the  bill  is  negotiated  under  the 
faith  that  the  drawer  hns  or  will  place  efTecta  in  the  Imndi  of  tbp  drawee  to  meet  the 
bill;  nod  if  he  had  no  eff«cu  in  the  hands  of  the  dni\ve«,  nnd  knev  tha*.  none  woald  ti 


;vGoo»^lc 


CH.  HV.]  PROTEST.  647 

hae  admitted  bis  liability,  and  promised  to  pa; ;  (g)  or  has,  iiv 
the  bill  itself,  directed  its  return  in  case  of  non-payment,  vitb' 
out  protest  or  further  cli&i^.(r)  In  ^lese  cases  it  may,  however, 
be  doubted  whether  the  protest  is  not  still  necessary  to  charge 
iadorser8.(s)    At  all  events,  it  would  be  the  safest  way. 


placed  there,  taA  ihnt  the  dniwee  wonid  not  meet  the  UI1,  the  whole  transiction  is 
deemed  fraiidDlent  on  the  part  of  the  drairer.  Another,  bat  labordinBie  reason,  is 
given  for  ihii  cxKpiion.  that  the  drawer  cannot,  in  inch  cue,  be  in  anj  way  injured 
for  want  of  tiotire  of  non-payment.  But  it  tl  the  frand  in  drawing  and  delivering 
Bach  a  bill  upon  which  iho  exceplion  auhitantially  rests  ;  for  bankruptcy  or  notoriaaa 
innolvency  of  the  drawee,  or  proof  that  in  fact  no  injury  revolted  from  want  of  notice, 
will  not  excuse  the  holder  from  giving  the  drawer  notice  "  Per  Smin,  J.,  in  Miser  d. 
Trovingcr,  7  Uhio  State,  281.  See  i  Smith's  Lead.  Caen,  pp.  39,  29;  Rogers  n.  Kte- 
vens,  S  T.  R.  713;  Lcggc  i'.  Thorpe,  IS  East,  171,  S  Camp.  310;  Vulk  i:  Sim- 
mons, i  Muson,  1 13.  But  it  19  no  excuse  for  not  giving  notice  of  protest,  that  the 
drawer  had  no  effects  in  the  drawee's  handi  at  the  time  when  the  bill  was  refused 
acceptance  or  aflonvords,  if  he  had  some  effucts  (to  whatever  amount)  in  the  drawee"* 
haads  when  the  bill  was  drawn.  Orr  u.  Maglnnis,  T  Kost,  359.  But  tho  fact  that 
the  drawer  or  acceptor  of  a  bill  of  exchango  had  no  funds,  or  rensonnblo  expectation 
thereof,  at  the  place  of  payment,  ts  no  excuse  for  want  of  notice  of  prutcst  for  non- 
payment;  the  averment  and  proof  should  he,  that  the  parties  had  no  funds,  or  the 
reuonabte  expectation  of  them,  in  the  hands  of  thu  drawee  at  iho  niHTuriiy  of  [he  bill'; 
tot  the  bill  may  ha'c  been  drawn  for  the  accom mod « lion  of  the  acceptor,  or  the  ac- 
ceptor may  have  hml  funds  in  his  hands,  hot  have  neglected  to  place  them  in  propel 
time  at  the  place  of  payment  Hunvood  o.  Jiirvis,  S  Sneed,  375.  Accommodation 
drawers,  who  unite  as  draweia  with  the  person  for  whose  accommodation  they  drew, 
are  entitled  to  notice  of  protest  if  they  had  reiAon  to  expect  their  principal  would  pro- 
vide funds  to  meet  the  bill.  Miser  v.  Trovinger,  T  Ohio  State,  3S1.  The  same  prin- 
ciplo  holds  with  accommodation  drawer*  generally.  Id. ;  S  Smith's  Lead.  Cases,  SS, 
SB.  And  generally  it  id  the  settled  rule  of  tlio  English  nn<l  AmcricHn  cases,  thai, 
although  the  drawer  had  no  assets  in  the  hands  of  the  drawee,  want  of  protest  will  not 
be  excused  if  ho  had  rcasonrtble  grounds  to  expect  such  funds.    Id. 

(j)  Peltcraon  ».  Bccher,  6  J.  B.  Moore,  310 ;  Gibbon  ».  Ct^'on,  3  Camp.  189.  In  the 
latter  case  Lord  Ellenboroagh  said  :  "  By  the  drawer's  promise  to  pay,  he  admits  hia 
liability;  he  admits  the  existence  of  everything  which  is  necessary  to  render  liim 

liable I  mast,  therefore,  presume  that  he  had   due  notice,  and  that  a  pro(c«t 

was  regularly  drawn  up  by  a  notary."  See  also  I.<jn6dalo  o.  Brown,  4  Wash.  C.  C 
86;  Coddington  d.  Davis,  I  Comst.  186;  Union  Bank  l-.  Hyde,  6  Wheat.  STZ.  The 
Inst  two  cases  relate  to  waiver  of  protest  of  noies  by  express  undertaking  on  the  pan 
of  indorsers.  See,  upon  the  same  point,  Shercr  n.  Eaaton  Bank,  33  Penn,  State,  134  ; 
Coddinglon  c.  Davis,  3  Denio,  16.  So  where  a  drawer  of  a  bill  informed  the  holder 
before  its  malurily,  that  it  would  not  bo  paid  when  due,  this  was  n  waiver  of  protest 
and  notice.  Mintum  n.  Fisher.  7  Calif.  ftT3.  And  so  the  existence  of  a  partnership 
between  the  draffcr  and  acceptor,  it  seems,  would  excuse  the  want  of  protesl  and  notice 
to  the  drawer.  Hanvood  v,  Jarvis,  !i  Sneed,  375. 
r)  Chitty  on  Bills,  456. 

(f)  In  Warder  t.  Tucker,  7  Mom.  449,  and  Taylor  v.  Bank  of  Illlnoia,  T  T.  R 
Hon,  5T6,  where  the  drawer  had  no  effects  tn  the  hands  of  the  drawee,  it  was  held  that 
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A  promise  afler  dishonor  to  pay  a  bill,  of  which  protest  and 
notice  are  necessary,  may  be  sufficient  j«rima  fade  evidence  that 
eucli  proteet  and  notice  had  been  made.(/) 


SECTION   II. 

OF   RE-EXOHAKQE   AND   OTHER   DAMAGES. 

He  vho  draws  a  foreign  hill  of  exchange  makes  an  instra- 
ment  which  is  intended  to  be  used  as  if  it  were  so  much  cash  on 
demand,  or  on  a  certain  day  after  sight  or  after  date,  at  the 
place  on  which  the  bill  is  drawn.  And  he  is  bound  to  the  re- 
mitter of  the  bill  to  make  it  this  at  its  maturity,  or  the  equiT- 
aleut  of  tliis.  This  obligation  gives  rise  (in  case  of  non-payment 
at  maturity)  to  what  is  called  a  right  of  re-ezcliaiige ;  which  is 
defined  to  be  tlie  expense  which  the  remitter  incurs  by  having  it 
dishonored  in  the  foreign  country  in  which  it  is  drawn,  duly 
presented,  and  returned  to  him,  and  taken  up  by  h!m.(u)     The 

•n  indoner  ot  Che  bill  w&s  entillcd  to  iiatice  oT  a  promt  for  non-acceptance,  olthoogli 
he  indoraed  only  for  the  acvoEnmodation  of  the  drawer  But  [hii  would  be  otherwiie 
If  the  indom^r  knew  that  there  wu  no  eip«ctiilian  that  cbe  bill  would  be  ■ecepl«d  or 
pnid  Farmera'  Bank  t>.  Vanmeter,  i  Rand.  5S3 ;  3  Smith'*  Lead.  Caset,  !9.  See 
Hanibrough  b,  Qny,  3  Gnitt.  SSS. 

(1)  Qibbon  d.  Coggon,  S  Canip-  ISB ;  Levj  n.  Peters,  9  8.  &  It.  ISS  ;  Pratte  v. 
Hsnlj,  1  Miaso.  3a  ;  Hcnse  i>.  Oabcra,  b  id.  S44. 

(u)  In  addition  to  oar  own  explanation,  we  gire  the  clear  itatement  of  the  nature  of 
the  ttaniaction,  and  the  relation!  which  give  riae  to  the  qnestion  of  exchange  anil  ni- 
exchange,  as  made  by  iho  counsel  for  llie  plaintiff  in  De  Tutct  v.  Bnring,  11  EMt, 
965,  3  Camp.  S5 :  "A  merchant  in  London  draws  on  hia  debtor  in  Lisbon  a  bill  in 
favor  of  another  for  EO  much  in  the  currency  of  Portugal,  for  which  he  receiTBs  iB  cor- 
leapoDding  ralne  at  tbe  time  in  Engliah  cnneDC;  ;  and  that  corre«ponding  valm  Bne- 
toates  from  time  to  time,  aceordinK  to  the  greater  or  teeser  demand  there  maj  be  Id  the 
London  marlict  for  hilli  on  Dsbon,  and  the  facilit;  of  obtaining  them ;  the  differenc* 
of  that  tbIuc  ccinttitntes  the  rate  of  exchange  on  Lisbon.  The  like  <rin'nm»tanc«s  and 
consideraiiona  take  place  at  Lisbon,  and  conitjtute  in  like  manner  the  rale  of  exchange 
on  London.  When  the  holder,  therefore,  of  a  London  bill,  drawn  on  Lisbon,  i»  refused 
payment  of  it  in  Lisbon,  the  Brtual  los*  which  he  Bii»tain»  is  not  the  identical  sum 
vhich  he  gave  for  the  bill  in  London,  bnt  the  amonnl  of  its  contents  if  paid  at  IJibon, 
where  it  vat  due,  and  the  earn  which  it  will  coat  him  to  replace  that  amoant  npon  tbe 
apot  by  a  hill  npon  London,  which  he  is  entitled  lo  draw  npon  the  persona  there  who  era 
liable  to  him  npon  the  former  bill.  That  coat,  whatever  it  may  be,  con»titnte«  his  actual 
loss,  and  the  charge  Ibr  nMxchange.  And  it  ia  quite  immaterial  whether  or  itot  be  ia 
ttct  re-drawa  such  a  bill'  on  London,  and  raises  the  money  npon  it  in  the  TiiaUw  nM  - 
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meaning  and  operation  of  this  may  be  thus  illustrated.  The 
drawer,  having  ten  thousand  dollars  due  to  him  iu  London, 
draws  his  bill  on  his  debtor,  and  sella  it  to  a  party  who  owes, 
or  is  to  owe,  that  sum  at  that  place.  The  bill  is  remitted  by 
the  purchaser  to  his  creditor  or  to  his  agent,  as  funds  to  pay 
his  creditor,  and  it  is  dishonored.  The  remitter  must  now  be 
indemnified.  And  this  may  happen  in  eitlier  of  two  ways.  The 
remitter  may  draw  a  new  bill,  for  such  sum  as  will  put  his  cred- 
itor in  possession  of  the  sum  due,  witli  legal  interest  and  ex- 
penses of  protest,  etc.,  and  as  he  must  pay  for  this  new  bill 
whatever  rate  of  exchange  it  is  worth,  and  may  claim  of  the 
drawer  whatever  it  costs  him,  in  this  way  the  drawer  pays  to 
him  the  re-excliange ;  or  the  receiver  of  the  bill  iu  London  may, 
on  its  dishonor  there,  draw  a  bill  on  the  remitter  for  such  sum 
as  will  enable  him  to  sell  the  bill  there  for  the  amount  which  he 
ought  to  have  received  on  the  first  bill,  clear  of  all  cost.  Of 
course  he  must  include  in  the  bill  tlie  rate  of  eicliauge  wliich 
will  bring  the  market  vtUue  of  the  bill  in  London  up  to  this 
point.    The  remitter  must  pay  this  bill  (including  as  it  does 


ket ;  his  loss  by  the  dishonor  of  the  London  hill  is  exsctlj  ttic  game,  and  nnnul  depend 
□n  the  cirvniDStaace  whether  he  repay  himself  immediiitely  by  nnlrawing  for  the 
amaiinl  of  the  former  bill,  with  iho  addition  of  the  charges  upon  it.  incluiting  the 
■mount  of  the  re^xchange,  if  un&vorahU  to  this  country  at  the  time,  or  whether  ho  wait 
till  a  future  settleincnt  of  areounts  with  the  party  who  ia  liable  to  him  on  the  first  bill 
here  ;  bat  that  party  is  at  all  events  liable  to  him  for  die  dlHbrencc,  far  as  goon  as  the 
bill  was  dishonored,  the  holder  was  entitled  to  re-draw.  That  therefure  is  the  period 
to  look  to.  It  ought  not  to  depend  on  the  rise  or  fall  of  the  bill  market,  or  exchange 
aAerwnrds ;  for  as  he  could  not  char|>u  the  increased  difTerence  by  his  own  delay  in 
waiting  till  the  oichange  grew  more  unfavorable  to  England  before  he  redrew,  so  neither 
could  the  party  here  fairly  insiit  on  having  the  advantage,  if  the  exchange  happened 
to  be  more  favorable  when  the  bill  was  actually  drawn.  Where  re-exchange  has  been 
recovered  on  the  dishonor  of  a  foreign  hill,  it  han  not  been  usual  to  prove  that  in  fact 
another  bill  was  redrawn.  If  the  quantum  of  damage  is  not  to  be  ascertained  by  the 
existing  rate  of  exchange  at  the  time  of  the  dishonor,  the  rule  will  become  extremely 
complex  for  settling  what  Is  to  be  paid  on  the  bill  between  different  indorsees,  each  of 
whom  takes  it  at  the  volne  of  the  exchange  when  he  purchased  it.  If,  then,  the  amount 
of  the  rejsxehange  between  the  two  countries  at  the  time  of  the  dishonor  be  the  true 
measure  of  damage  which  the  holder  at  Lisbon  was  entitled  to  receive  from  hia  indorsee 
in  England,  and  that  re-exchange  consists  of  the  amount  of  a  bill  on  London,  which 
woald  put  the  holder  of  the  dishonored  bill  in  the  same  situation  a<  if  lie  had  receired 
the  contents  of  it  when  doe  in  Lisbon,  it  cannot  make  any  difference  whether  the  ex- 
change between  Lisbon  and  London  at  the  time  were  carried  on  directly,  or  throngb 
('<e  medium  rf  other  places.  The  more  eircoilons  and  ditflcnlt  it  was,  ihe  graaior  would 
«e  tlie  loss  of  tlie  holder  by  the  dishonor." 
TOU  I.  66 
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this  re-excbauge),  and  then  he  has  his  clum  against  tlie  drawer 
for  all  that  it  costs  him.  The  acceptor,  it  is  said,  is  not  liahle 
for  re-excbauge,  as  he  is  bound  only  for  the  Bum  lie  promises  to 
pay,  vith  legal  iiiterest.(v)  But  for  this  he  is  bound  to  the 
holder  ;  and  also  to  the  drawer,  if  he  pays  the  bill.  And  if  the 
default  of  the  acceptor  compels  the  drawer  to  pay  tliis  bill,  and 
tlicse  damages  witli  it,  it  would  seem,  on  general  principles,  that 
the  drawer's  clum  on  the  acceptor  should  cover  the  whole 
amount.  (u>) 

([>)  Napier  o  Shndder,  1!  Eut,  450  (H>J  SOlh,  IBIO}  ;  WoolMy  v.  Cnwlbrd,  1 
Cunp.  445  (May  SSdi,  1810),  Id  the  tsctcr  cue,  vbicti  wu  an  action  by  the  payee  ot 
•  bill  agaitini  the  acreptor,  Park,  counael  Tur  the  plaintlft',  contended  Ihat  tlic  defondjuK 
nu  anawerahle  for  all  the  damage  that  had  been  suffered  hy  the  plamtiff  from  the  bill 
being  diflhanored.  Lord  ElUnhomigh  :  "  Yon  mHj  as  well  itate  thai,  by  rvason  of  Ifaa 
bill  not  being  paid,  [he  plnindfT  waa  obliged  to  laira  money  by  mortjirage.  Yon  iniut 
proceed  for  re-e>:chan|;e  against  the  drawer.  He  andenakes  ihai  thu  bill  shall  be  paid, 
or  that  ho  will  indemnify  the  holder  against  the  coniteqiienres  The  accvptor's  contract 
cannot  be  carried  farther  than  lo  pay  the  lum  specified  in  [he  bill,  and  iii(i-ns[  accord- 
ing to  [he  l^al  nut,  of  interest  where  i[  is  due."  In  Wau  d  Riddle,  S  Watw,  MS, 
Gilton,  C.  J,  said  :  "  It  was  not  a  little  reraarkalile  (hat  in  so  rommertial  a  countiy  aa 
America  tlie  point  submitled  has  not  been  raised  before ;  nor  ii  i[  less  su,  ihat  it  was  fine 
decidiMl  in  England  so  late  ai  1810,  and  with  so  little  remark  as  to  [he  principle  of  tb« 
decision,  Ihough  a  novel  and  an  important  one.  1[  came  up  in  Napier  r,  Shneider,  tl 
Eait,  420,  on  a  motion  to  direct  that  the  master  allow  (he  e.'<pen-«  of  re-exchange  on  a 
judgment  against  the  defendant  as  an  acceptor ;  to  which  the  court  barely  nnsn-ered  that 
It  coald  not  be  done  against  one  who  had  chnr);ed  himiwlf  by  his  acceptance  with  no 
more  than  liability  [o  pay  according  to  [he  law  of  his  country ;  and  ihat  if  he  do  not,  tbe 
holder  has  his  remedy  against  the  drawer."  It  won  decided  in  (his  case  that  the  Katnta 
of  Pcnnaylvania,  which  gives  liquidated  damages  as  u  ciil>4iilute  fur  n>exchan|ce,  has 
regard  only  to  drawers  and  indorsen  By  the  Conliiientnl  Inwthc  acct'plor  is  liable  fbl 
re-exchange,  Podiier  laye  that  the  accepior  is  liable  lo  pay  re-exchanga  as  the  drawer 
ii  liable  to  pay  It,  Va  whose  obligation  (he  acceptor  Is  taken  to  have  liecome  a  party 
(oKuV  oecwfel  by  his  acceptance.  Pothierde  Change.n.  I15-li;,ch.6,art.4,(  !■  The 
principle  of  accession,  in  the  civil  law,  produces  a  unity  of  iniercst  and  obligation 
between  parties  that  would  otherwise  be  severally  bound,  and  it  seems  to  be  (he  want 
of  this  principle  which  gave  a  different  rule  to  the  English  law.  'I'hat  ttie  acceptor 
is  not  liable  for  damages,  see  funhcr,  Bowen  v.  StoddaM,  10  Met-  3TS  j  Newman  «. 
Goxa,  2  La.  Ann,  643;  Hanrick  x.  Fanners'  Bank.  8  Port,  Ala.  S39.  He  is  made 
liable  by  statute  in  Missouri. 

{a)  Bayley  on  Bills,  ch.  9,  p.  Siii  \  Glpgs  r.  Lindsay,  7  Crunch,  500.  Iq  this  cue  tb« 
acceptors  had  expressly  nu'.l.onied  and  requested  the  drawer  to  draw  npon  them. 
And  BO  in  Francis  e.  Ruckci  Ambler,  6T2,  the  bill  having  bsen  diaim  in  pnrmance 
of  orders  of  the  acceptor-,  I'lc  drawer  was  allowed  hy  Lord  Camden  to  prove  his  debt, 
including  re-exchange  ai;uiiis(  the  acceptors,  who  had  become  bankrupt.  See  Orim- 
ihaw  u.  Bender,  3  Idasn.  litT,  ISI,  for  diriiim  of  Parsons.  C.  J.,  and  also  a  dictui*  In 
Bowen  w.  Stoddard,  10  Met.  375,  Mr.  Bayley  sayB  that  "  it  seems  reasonable  ihat  the 
aeeep[ar  shonld  be  liable  to  M  parties  where  he  has  efli:c(s,  and  to  nil  excepting  tba 
drawer  wbete  be  h«i  not"    Bills,  ch,  10,  p.  4S6,  no[e.     Bat  Ae  authorities  onl*  (• 
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The  drawer  is  liable  for  re-exchange  ae  soon  as  the  bill  is  dis- 
honored and  protested,  whether  for  non-acceptance  or  fur  non 
pa.jta<iat,(x)  and  his  liability  is  fixed  in  accordance  with  tht? 
laws  of  the  country  where  the  bill  is  drawn. (y)  Nor  is  it  a 
defence,  that  the  payment  of  the  bill  was  prevented  by  the  gov- 
erument  of  the  country  in  which  it  was  drawn. (2)     And  in  this 

to  the  extent,  that  if  ho  has  expreuly  or  impliedly  agreed  w[th  [he  drawer  or  indorser, 
for  B  valnalilo  roni [deration,  to  pa;  the  bill  at  iu  matnrilj,  he  in  liuhle  for  a  lireach  of 
his  contract;  and  if  ho  has  funds  of  the  drawer  in  hid  hands,  he  iroald  perhaps  be 
bouod  to  accept.     See  Cit;  Bank  of  Now  Orleans  v.  Giran]  Bank,  10  La.  S6S. 

(rj  Bat  the  drawer  is  not  liable  to  the  indoner  ofa  bill  for  damages  ineorred  by  the 
noD-Bcecpiance  of  the  bill,  anieu  the  indorser  has  been  obliged  to  pay  them,  or  ia  liable 
for  them.  Kin(,tlon  v.  Wilson,  i  Wash.  C.  C.  310;  Bank  of  U.  S.  v.  D.  S.,  S  How. 
711,  764,  T6T. 

(j)  Price  B.  I^,  !4  MiMo.  65 ;  Story's  Conf.  of  Lawt,  f  307.  In  Allen  >.  Eemble, 
6  Moore,  P.  C.  314,  the  court  sars :  "  The  drawer  by  his  contract  andertakes  that  the 
drawee  shall  arcept,  and  shall  afterwards  pa;  the  bill,  according  to  iu  tenor,  at  the 
place  and  domicil  of  the  drawee,  if  it  be  drawn  and  accepted  generally ;  at  the  place 
appointed  for  payment,  if  it  be  drawn  and  accepted  payable  at  a  diSentnt  place  from 
ibe  place  of  domicile  of  the  drawee.  If  this  contract  of  the  drawer  be  broken  by  the 
drawee,  cither  by  non-acceptance  or  non-payment,  the  drawer  is  liable  (or  payment 
of  the  bill,  not  where  the  hill  wai  lo  bo  paid  by  the  dnwee,  bat  where  ho,  the  drawer, 
made  his  contract,  with  his  lalerest,  damages,  and  coats,  as  the  law  of  the  country  where 
he  conlmcted  may  allow."  Bee  Gibba  ■-  Fremont,  9  Exih.  a.l,  ao  Eng.  L.  &  Eq.  55ft. 
And  so  in  nn  action  against  an  indorser  of  a  bill  of  exchange,  the  law  of  the  State 
where  Che  indorsement  was  made  must  )^vem  aa  to  the  nte  of  damages,  Cullum  «. 
Casey,  9  Fort.  Ala.  131.  Snch  atalotcs  hare  force  only  within  the  State  enacting 
them.  Fiske  r  Foster,  10  Met  597.  Each  successive  party  to  a  bill  is  liable  for  dam. 
ages  on  its  dishonor,  according  to  the  law  of  the  place  where  the  contnct  was  made ; 
and  each  indorsement  is  a  new  contract.     Story  on  Bills,  153. 

(i)  MclliBh  u.  Simeon,  a  U.  Bl,  STB.  The  facta  of  IhU  interesting  case  were  these; 
"On  the  9lhof  July,  1793,  two  bills  of  exchange  were  drawn  by  Simeon  in  London  on 
Boyd  t  Co,  in  Paris,  ono  for  35,000,  the  other  for  35,000  livras  toaraois,  amounting 
together  10  £603  19(.  \0d.  sterling,  according  to  the  rate  of  exchange  between  Lon- 
don and  Farit  of  61(f.  for  the  French  crown  of  throe  liircs,  and  payable  to  the  order 
of  Mellish  &  Co.,  who  indorsed  them  in  London  10  Jeynsel  &  Co.  at  AmsterdaiiL 
Jejnel  &  Co.  indorsed  them  to  Heryolet  at  Amsterdam,  and  Mcryolel  to  Ao- 
drarne  at  Paris,  When  they  were  presented  for  acceptance,  Boyd  &  Co.  refused  to 
accept  them,  bat  promised  that  they  should  be  paid  wiien  they  became  due.  In  the 
mean  time,  the  French  Convention  passed  a  decree  prohibiiinfc  the  payment  of  any  bills 
drawn  in  any  of  the  conntries  at  war  wiih  France,  and  of  rourse  the  bills  in  question 
were  not  paid.  In  consequence  of  ihis,  they  wens  sent  back  by  Androino  to  Mcrjolet 
at  Amsterdam,  protested  for  non-acceptance  and  noa  payment,  and  at  the  same  time 
Androine  drew  another  bill  on  Mertolet  for  the  amount  of  them,  at  the  rate  of  lOJ 
groots  for  the  French  crown  oF  three  livrea.  for  the  re-exchange  between  Paris  and 
Amsterdam,  together  with  the  ordinary  charges,  which  hill  Metyolet  paid,  and  was 
reimburaud  by  Jeysiet  &  Co.,  by  compromise  bctweon  them,  at  the  rato  of  IS  grootalbr 
ih«  French  crown,  amounting  to  £905  13j.  5d,  sterling,  for  which  «am,  together  with 
coarget  U  Amaietdani,  and  the  te.ejccliange  betwera  thM  place  uid  London,  making 
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case,  as  well  as  in  all  others,  if  the  bill  is  returned  to  him  cir- 
cuitously,  through  other  countries,  so  that  more  than  one  re- 
exchange  is  added  to  it,  lie  is  liable  for  the  whole,  provided  this 
circuitous  return  wa£  in  good  faith  and  justified  by  circam- 
fit&nces,  and  was  not  uiineceBsarj  or  wanton. (a)  And  although 
the  whole  doctrine  and  practice  of  re-excliange  seems  to  belong 
exclusively  to  foreign  bills  of  exchange,  promissory  notes  may 
be  so  drawn  as  to  bring  them  substantially  under  a  similar 
rule.{&) 

As  the  amount  of  re-exchange  depends  necessarily  upon  the 
course  of  business  and  the  rate  of  exchange  of  the  countries,  it 
is  legal  and  not  unfrequent  to  determine  the  amotuit  by  antici- 
pation. Thus,  where  the  bill  says,  "  In  case  of  dishonor,  re 
exchange  and  expenses  not  to  exceed  9 — ,  so  much  either  per 

In  the  whole  £  BIS  t>.ad.  iwrling,  3ejn«t  &  Co.  draw  a  hiU  on  Melliih  &  Co.,  whicb 
they  paid,  uid  look  bade  (h«  fbrmer  bills,  on  which  the;  brought  the  pReent  action 
•gainst  Simeon,  the  drawer,  and  recoveredtTerdit^  for  the  whole  lam  orxill3  4(.a(Jl 
And  DOW  lie  Blanc,  Sergennl,  mored  for  a  nuw  trial,  on  the  ([round,  that  (he  defendant 
was  not  liable  for  the  loes  on  the  re-exchange,  ll  u  True,  lie  aoid,  that  the  drawer  of  a 
bill  of  exchange  undertakes,  by  the  act  ofdrawiae  ii,  thnc  the  drawee  shall  be  liMind  in 
the  place  where  he  is  described  to  be,  and  shall  have  cSerta  in  his  hands  ;  but  the  sn- 
dertsking  does  not  extend  to  the  case  of  a  prohibition  to  accept  or  pay  ihe  hilt  impoaed 
by  the  law  of  a  foreign  country  in  which  the  drawee  resides.  When  a  pcmon  lakes  * 
liill  circumstiinced  as  this  was.  he  must  submit  to  the  tan's  of  that  cooniry.  There 
was  no  default  In  the  drawer;  he  therefore  cannot  in  jostire  be  liable  for  more  than 
the  Sam  he  originally  reeeiroi!  for  the  bills,  witli  interest  and  the  expenneii  oT  pintesting 
tlism."  Lord  Chief  Justice  £yr« :  "  J  see  no  disiinction  between  this  case  end  the  com- 
mon one  of  a  bill  being  refused  payment  The  drawer  must  pay  for  all  the  coosc- 
qneneei  of  the  non-payment,  and  the  toss  on  tlie  re-exchange  teems  to  me  lo  be  part  of 
Ihe  damages  arising  from  the  contract  not  beine  perianned.  I  thonght,  indeed,  at  tin 
trial,  that  it  might  be  a  question  whclhcr  the  drawer  were  liable  for  the  re-exchange 
occasioned  bj  the  circuitous  mode  of  rctnmini;  tlie  bills  through  Aniiterdani,  bat  die 
JDij  decided  it."  Bulla;  J. :  "  What  is  the  ongngemenl  of  llie  drawer  of  a  bill  oF  ex- 
chat^  T  He  undertakes  that  the  bill  shall  lie  puid  when  dae.  Jf  il  be  not  paid,  it  is 
not  necessary  for  the  holdiT  to  inquire  for  what  reason  it  is  not  paid,  and  if  the  liolder 
has  been  guilty  of  no  default,  the  drawer  is  nnswerablo  tor  the  amount  of  the  bill ;  and 
if  he  is  liable  for  the  bill,  he  must  also  he  liable  for  the  re«xchange,  which  is  a  conse- 
quence of  the  bill  not  being  paid."  Bral/i,  J.  was  of  thg  same  opinion.  He  who  un- 
dertakes for  the  act  of  another,  undertakes  that  it  shall  be  done  at  all  events. 

(a)  Mellish  V.  Simeon,  2  H.  Bi.  3TS ;  De  Tastat  e.  BaHng,  1 1  East,  £65. 

(b)  As  whero  a  note  was  made  "payable  in  Paris,  or,  at  the  choice  of  die  l>carer,  in 
Dover  or  London,  according  to  Ihe  course  of  exchan^te  upon  Paris,"  and  shortly  afrer 
•11  direct  excbango  ceased  between  London  and  Paris,  though  a  drcniioui  course  of 
exchange  was  maintained  through  Hamburg,  it  was  held  that  the  plainlilF  wh  entilied 
to  recover  npon  iha  note ;  according  to  the  system  of  circniious  exchange  existing  «l 
tte  tJOH  the  note  ww  presented  fbr  payment.    Pollard  v.  Herriea,  3  Boa.  &  P.  MS 
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ceot  or  in  a  gross  sum,"  no  liolder  of  such  a  bill  can  go 
beyond  this  limit.(c}  Nor  could  be  claim  so  much  under  this 
phraseology,  unless  the  re-exchange  comes  up  to  tliie.  To  avoid 
question  aud  litigation,  it  is  therefore  better  to  say,  "  shall  be  so 
much,"  instead  of  "  not  to  exceed." 

This  is  precisely  vhat  tlie  mercantile  usages  of  tliis  country, 
in  the  first  place,  aud  afterwards  the  State  statutes,  have  done. 
It  was  first  asserted  as  established  mercantile  \isage  in  Massachu- 
setts, and  therefore  as  law,  that  ten  per  cent  was  payable  as,  or 
instead  of,  re-exchange  in  all  cases  of  dishonor  of  a  bill  drawn  in 
London. (of)     Afterwards,   this  and   sundry   other  rates  of  ex- 


'(c)  ChitljronBitla.  leS. 
(d)  Grimiha*  v.  Bender,  S  Mau.  1S7,  IBI.     Mr.  Chief  Jiutica  Panem,  in  deliTsr- 

ing  the  opinion  of  the  conn  in  ihii  cue.  aaid  :  "  According  to  the  law  merthint,  nn- 
controlled  bj  any  local  mage,  the  holJer  ii  entitled  to  recover  the  fikro  of  [he  bill,  and 
the  cber)[es  of  Che  protest,  with  intereit  froni  the  time  when  the  bill  ODt;ht  Id  have  been 
paid,  and  alio  the  price  of  r«4xchangc,  so  that  ho  inay  purchase  another  f^ood  bill  fin 
the  remittance  of  the  money,  and  be  indeinniHed  for  the  damage  arising  from  the  delkj 
of  payment  Bat  he  cannot  claim  the  ten  per  rent  of  the  bill,  which  it  ii  h<.-n:  the  tuage 
to  pay.  Bnt  the  rule  of  damagea  eatablislicd  by  Che  law  merchant  is,  in  oar  opinion. 
•bdolalcly  cootrolled  by  the  immemorial  nsafre  in  iliiii  State.  Hen  the  osage  ii,  to 
allow  the  holder  of  the  bill  tlie  money  for  which  il  was  drawn,  reduced  to  oar  carrency 
at  par,  and  ulso  the  charges  of  proleit,  with  American  inte raec  on  those  sums  from  the 
tims  wfaeti  the  bill  should  have  been  paid  ;  and  the  further  sum  of  one  tenth  of  the 
money  for  which  the  bill  was  drawn,  with  interest  upon  it  from  the  time  payment  of 
the  dishonored  bill  was  demanded  or  the  drawer.  But  nothin);  has  been  allowed  for 
to^exdiange,  whether  it  is  below  or  at  par.  This  usnge  is  ro  ancient,  that  we  cannot 
tnco  its  origin  ;  and  It  fonns  a  part  of  the  law  merchant  of  the  Commonwealth.  Conrti 
of  law  hare  alwaja  recognized  it,  and  juries  hnre  been  instractcd  to  govern  themselvei 
by  it  la  finding  their  rcrdicta.  ....  Tho  origin  of  this  DMge  wu  probably  founded  in 
the  conrenience  of  avoiding  all  disputes  about  the  price  of  re-exchange,  and  to  induce 
parchasers  to  take  their  bills,  by  a  liberal  substitation  often  per  rent  instead  of  a  claim 
for  rfr«x change.  And  (oeh  is  the  cooite  of  exchange  hetweou  tliis  State  and  England, 
that  the  asage  is  generally  favorable  to  tlie  holdera  of  dishonored  hills,  and  tends  to 
discoDrage  the  drawing  of  bills  hy  persons  wlm  have  no  fundi  to  meet  them."  See 
Mass.  Btat.  1S19,  c.  41,  and  ISaS,  c.  1T7  i  R.  S  1B36.  <■.  33^  Oen.  Siau.  IS6(I,  c.  53, 
Ur.  ChiUy  suegMla  tba  expediency  of  a  fixed  rule  of  damage*  instead  of  re-cxchan[,'e. 
Bills,  188,  867,  668.  The  policy  of  estahlishiag  antatory  damages  in  plneo  of  re- 
eiehange  Is  touched  npon  in  Lqpnig  v  Ralston.  S3  Penn.  Slate,  13*,  and  it  is  declared 
that  conns  should  give  snch  scacates  a  lihcnil  inlerprclalion,  -  "  Tho  dishonor  of 
Ibreign  bills,"  it  is  said,  "may  occnr,  and  nsuelly  docs  occnr,  at  points  where  ilie 
holders  cannot  snpcrrjse  the  result,  and  where  ihey  have  neither  means  nor  credit  to 
provide  against  the  injury.  These  Inscratncnti  arc  generally  procnred  at  a  pre- 
ulant  by  the  holders,  for  the  purpose  of  making  their  purchases  in  the  conntrr 
where  the  bills  are  payable,  or  as  the  means  of  pursuing  their  Inivela  or  main- 
taining  their  credit  abroad.  The  great  distance  between  tbe  residence  of  Che  drawers 
and  that  of  the  aoceplor*  niiU  necessarily  cause  great  delnj  in  procaring  {odemDitr 
SB* 


;vGoo»^lc 


654  NOTES  AND  BILLS.  [CH.  XIT. 

Lhange,  or  of  damages  inBtead  of  them,  between  this  State  and 
rarious  foreign  countries,  and  between  this  State  and  other 
States,  were  established  by  law.  Similar  statutes  exist  now  in 
other  States. 

These  statutes,  in  the  different  States,  are  far  from  uniform. 
The  inconvenience  and  frequent  mischief  arising  from  the  diver- 
sity of  the  legal  provisions  on  this  subject  liave  been  strongly 
urged  upon  the  attention  of  Congress,  which,  it  is  believed,  has 
the  power  to  regulate  these  damages  by  some  uniform  rule.(e) 
But  tlie  national  legislature  has  as  yet  taken  little  or  no  ac- 
tion on  the  subject ;  and  there  seems  to  be  but  little  hope  of  any 
establishment  of  a  national  and  uniform  rule.     We  give  in  our 

from  the  fonner.  In  tha  moan  time,  the  low  to  the  holdera,  if  they  rely  ejielanrelj 
npon  tbe  hills  to  mainlnm  their  credit,  and  carry  on  their  bnrineu,  might  be  imp- 
mblo.  Under  anch  cimimatuncei  ilie  recovery  of  the  fMO  of  (h«  bill  only,  with 
the  uaaal  intereit,  re-cxchange,  and  roitJi,  wuuld  be  bat  ■  cold  Uld  inadeqaale 
nmcd;  far  M  great  an  injarr.  The  Act  of  1831  nat  deemed  necessary  in  onier 
to  do  justice  in  inch  caiee,  and  for  iho  purpose  of  maintaining  oar  conmetaa] 
credit  in  other  countrien.  It  ahontd  receive  such  a  conslniclian  as  will  beat  pnimatB 
the  intentions  of  the  legialatnie  in  these  respects."  As  far  back  as  the  rear  1700,  tbe 
legislaluro  ot  Pennsj'lTiinia  allowed  twenty  per  cent  damages,  in  lien  of  re-eschange, 
on  all  bills  drawn  on  England,  or  any  part  of  Enrope.  Francis  if.  Rucker,  Ambl. 
6TS;  Hcndrieka  v.  Franklin,  4  Johns.  119.  In  Rhode  laland,  as  early  as  1743,  an 
act  of  similar  parpon  waa  passed,  fixing  the  dami^>ea  at  ten  per  cent  Brown  v.  Van 
Braam,  3  Dallas.  344.  In  Hendricks  n.  Franklin,  4  Johna.  1 19,  which  waa  an  action 
on  a  bill  drawn  in  New  York  on  Liverpool,  the  plainrilF  elaitncd  twenty  per  cent 
damagea  and  inlereat,  together  with  two  per  cent  for  the  difference  oF  exchange,  it 
beinji;  two  per  cent  above  par  wlivn  the  di'fcniliint  was  notified  of  the  nnn-paymeat 
of  the  bill,  in  accordance  with  the  usajre  of  the  Chamber  of  Commerce  to  alloir  fbr 
thia  difference.  Spttictr,  J.  said:  "The  right  to  rei-over  twenty  per  cent  damagei 
on  the  protest  of  a  foreign  bill  of  exchange  rests  with  as  on  immemorisl  commer- 
cial  usage,  sanctioned   by  a  long   conrao  of  judicial    decision It  is   preaamed 

that  our  rule  to  allow  twenty  per  cent  on  the  proteat  of  u  foreign  bill  waa  origioallj 
coextensive  with  the  rale  oaubliahed  in  Pennsylvania,  and  that  the  same  reasons  in- 
dnccd  both  rules.  The  twenty  per  cent  whs  in  lieu  of  damages  in  case  of  re^exchange. 
and  beeanac  there  was  no  course  of  exchange  from  London  to  New  York,  and  to  avoid 

the  constant  fluctuation  and  unrcrtainty  of  exchange I  andentand  that  mercJiaiitB 

ragulate  themselves  by  the  rules  of  the  Chamber  of  Commerce.  Thia,  bowervr,  can- 
not make  the  law ;  the  usage  is  too  recent,  and  too  unsupported  by  judicial  counte- 
nance, to  produce  the  consequences  contended  for In  my  optniou,  [he  twenty  pa 

cent  is  in  lieu  of  all  claim  for  damages  in  anch  cases ;  and  the  claim  for  the  difference 
In  the  price  of  the  bills  cannot  be  sepportcd.  and  therefore  it  must  be  deducted  in  lliii 
ewe."  In  a  subsequent  case,  boweTcr,  in  die  Court  of  Errora,  this  rule  waa  allBied, 
and  the  bolder  allowed  to  rceover  at  the  rate  of  exchange  at  the  time  of  the  return  of 
the  bill.    Orarcs  v.  Dash,  IS  Johns.  17. 

(e)  See  2  Am.  Jnrist,  p.  79 ;  Mr.  Verplanck's  Report  to  the  Houe  pf  Btpwenta- 
ira,  March  21td,  ISt«. 
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notes  a  Bpiopsis  of  the  laws  of  the  various  States  on  thii 
subject.  (/) 

(/)  Alftbama.  Tb«  damagei  on  inland  bills  of  exchange,  protested  for  non-pay- 
ment, are  ten  per  cent,  and  on  foreign  bills  of  excliange,  proloated  for  Don-pa/ment, 
fifteen  per  rent,  on  ilia  aam  dnwn  for.  Snch  damages  are  in  the  place  of  all  chaijos, 
except  costs  of  prolAst,  ineuired  prerious  to  and  at  the  time  of  giving  notice  of  non- 
pajmcnt ;  bat  the  holder  may  nvovei  leg^l  intereat  upon  the  aggregate  amount  of  the 
principal  sam  spedSed  fn  the  bill,  and  of  the  damagea  thereon,  from  the  time  at  wbicb 
payment  of  the  principal  sam  has  been  demanded,  and  costs  of  protest  When  the 
atnonnt  in  each  bill  is  expressed  in  money  of  tbe  United  States,  the  damages  allowed  bj 
the  statute  I'over  the  race  of  exchange  ;  bat  billa  payable  in  foreign  cnrrencj  have  the 
rate  of  exchan^  added.  The  same  damages  are  allowed  on  the  dishonor  of  billa  by 
non-acceptance,  with  interest  on  the  principal  sam  from  the  time  when  the  same  would 
hare  become  payable  if  accepted,  and  interest  on  the  damages  from  the  demand  of 
acceptance.  Code,  IS52,  tf  I53T-1MI.  Inland  bills  are  deflned  V>  be  such  as  are 
drawn  and  parable  within  the  State ;  and  those  drawn  in  this  State  and  payable  else- 
where  ate  furcii.'n.    Id.,  f  1549. 

Arkansas.  On  every  hill  of  exchange,  expressed  to  be  for  valne  receired,  drawn  or 
negotiated  within  the  Stale,  payable  after  date  to  order  or  bear«r,  and  protested  for 
non-acceptance  or  non-payment,  the  damages  are  as  follown.  For  a  bill  drawn  on 
any  person,  at  any  place  irithin  this  State,  at  the  rale  of  two  per  cent  on  the  principal 
snm ;  for  a  bill  i^avable  in  Alabama,  Louisiana,  Mississippi,  Tennessee,  Kentucky, 
Ohio,  Indiana,  Illinoin,  or  Missouri,  or  any  poin:  on  the  Ohio  River,  at  the  rate  of  fonr 
percent;  for  a  bill  payable  elsewhere  in  the  United  States,  Ave  percent;  for  a  bill  pay- 
^le  beyond  the  limits  of  the  United  States,  ten  per  cent.  The  acceptor  of  Inlli  drawn 
on  persons  within  the  State  is  reqnired  to  pay  damages  on  hilts  protested  for  non-pay. 
ment,  as  Ibltow*  :  if  the  bill  is  drawn  by  any  person  at  any  place  within  this  State,  al 
the  rate  of  two  per  cent  on  the  priodpal  snm  ;  if  drawn  at  any  place  without  tbi* 
State,  bat  \rithin  the  limits  of  the  United  States,  at  six  per  cent;  if  drawn  M  any 
place  without  the  limits  of  the  UniKd  Stales,  at  ten  per  cent.  Dig.  of  State,  IS58, 
p.  in9. 

Califiiniia.  The  damages  on  proEettad  IhIIs  of  exchange,  drawn  or  negotiated  within 
this  State,  are  as  follows.  If  drawn  npoo  any  person  in  any  of  the  United  Staiee,  eaat 
of  the  Rocky  Mountains,  fifteen  per  cent ;  if  drawn  upon  any  person  in  Eurt^,  or  in 
any  foreign  country,  twenty  per  cent.  Such  damages  are  in  lieu  of  interest  and  alt 
charges  previons  to  the  giving  notice  of  dishonor.  If  the  contents  of  such  bill  be  ex- 
pressed in  the  money  or  cnrrency  of  any  foreign  country,  then  the  amount  due,  excla- 
live  of  the  damages  payable  thereon,  shall  be  aaceriained  by  the  rate  of  exchange,  or 
the  Tnlue  of  snch  foreign  carrency  at  the  lime  of  the  demand  of  payment  or  acceptance. 
The  holder  of  the  bill  cannot  recover  damage*  unless  ho  has  paid  value  therefor. 
Wood's  Dig.  1 85S,  p.  Tt.  The  acceptance  of  payment  of  one  of  the  set  of  bills  la  a 
waiver  of  all  claim  for  damagea  lor  the  previous  dishonor  of  another  one  of  the  set. 
Page  V.  Warner,  t  Calif.  39S. 

Connecticut.  Tbe  damages  on  bills  of  exchange  drawn  or  indorsed  in  this  Stala, 
payable  in  any  other  State,  Territory,  Or  District  of  the  United  States,  and  returned 
proteaied,  arc,  besides  Interest,  as  follows.  If  such  bill  shall  have  been  dniwa  upon  any 
person  in  the  city  of  New  York,  two  per  cent ;  if  npon  any  person  in  the  States  of  New 
Hampshire,  Vermont,  Maine,  Massachusetts.  Rhode  Island,  New  York  (except  the 
^ty  ot  New  York),  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  or  Virginia,  or  In 
(ha  District  of  Columbia,  three  per  cent;  if  apon  any  person  in  the  Stalos  of  North 
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It  will  be    seen  that,  ganerall;,  the  rate  of  damagoe  in- 

Carolioa,  Sooth  Cuolina,  Ohio,  or  Georgia,  Sra  per  cant ;  If  npoa  an^  pereon  in  anj 
other  Stan,  Tcnitoij,  or  Diatiict  of  the  Doited  Statn,  right  per  centi  and  Mdi 
damage*  shall  be  instead  of  interest  and  all  other  charge!  op  lo  the  time  of  giring 
notice  of  dishonor.     Stau.,  compilittlon  of  ISM,  p.  696. 

Delaware.  The  damages  nn  bills  of  exchaDge  drawn  on  any  person  beyond  icaa, 
and  reiiirced  nnpaid  with  legal  proleat,  shall,  as  to  the  drawer,  indorter,  and  all  con- 
cerned, be  aC  the  rate  of  twenty  per  cent  on  the  contents  of  nirh  bills,  in  addition 
[hereto.    Rev.  Code,  IBSS,  p.  IBS. 

Florida.  Damage*  on  foreign  protested  bills  of  exchange  are  at  the  nUs  of  fife  per 
oent.     ThampMn'*  Dig.  IMT,  p.  349. 

Qeorgia.  Upon  bills  of  exchange  drawn  in  tlus  State  upon  any  person  whhin  die 
United  Slates,  ont  of  this  State,  returned  duly  protested,  the  holder  is  entitled  tore- 
corer  five  per  cent  damagee  over  and  above  the  principal  sum.  together  with  IswfU 
biteresE  on  the  aggregate  amoant  from  the  time  of  giving  notice  of  protest  and  malting 
demand  of  payment.  Upon  snch  hills  drawn  on  iny  place  beyond  the  limits  of  the 
United  States  the  holder  may  recover  the  principal,  with  postage,  piotcsta.  and  olbv 
necessary  expenMa,  and  interest  on  the  amoantof  these  snms  from  the  dale  of  the  piv- 
test  nntil  the  presenting  of  the  same  for  payment  in  this  State,  at  the  rate  eetablKhed 
•t  the  place  at  which  the  bill  was  payable  ;  and  also  the  preminra  on  sacb  aggregate 
amonnt  as  good  bills  of  like  description  are  worth  at  the  time  and  place  of  demand ; 
but  if  snch  bills  are  then  and  there  at  a  disconnt,  the  holder  is  Co  dedact  the  disconot; 
and  the  holder  recoren  damages  at  the  rate  of  ten  per  cent  on  the  principal  earn,  with 
Georgia  btereat.     Cobb's  New  Dig,  ISSt,  Vol.  I.  p.  631, 

Illinois.  The  damages  on  bills  of  exchange  expressed  for  value  received,  payable 
in  foreign  countries  and  pmtesled  for  non-payment  or  non-acrepianre,  ara  ten  per  ceni 
on  the  principal,  together  with  interest  and  the  costs  and  charges  of  proCesL  On  aoch 
Mil*  payable  on(  of  this  Slate,  but  within  the  United  States  or  their  Territories,  the 
holder  recovers  five  per  cent,  together  with  interest  and  costs,  and  charges  of  protest 
Stats.  Comp.  185B,  Vol.  I.  p.  S90. 

Indiana.  Damages  payable  on  protest  for  non-payment  or  non-acceptance  of  a  bill 
of  exchange,  drawn  or  negotiated  within  this  State,  are,  if  drawn  apon  any  person,  al 
any  place  ont  of  this  State,  bat  within  the  United  States,  Hve  per  cent ;  bat  if  npon 
any  person  al  anj  place  wilhoat  the  United  Slatea,  ten  per  cent  on  the  principal  of 
snch  bill.  Beyond  snch  damages,  no  inleiest  or  churgei  accruing  prior  to  protest  are 
allowed  ;  but  inlereat  from  the  date  of  the  protest  may  he  recovered.  As  to  any  bill 
payable  within  the  United  States,  the  rate  of  exchange  is  not  taken  into  acconnt.  No 
damages  beyond  cost  of  protest  are  chargeable  against  drawer  or  indorser,  if,  upon 
nodce  of  protest  and  demand  of  the  principal  sum,  the  same  is  paid,  nor  can  the 
holder  recover  damages  nnless  he  has  given  volno  therefor.  1  R.  S.  IBSS,  p  379.  A 
bill  drawn  by  a  person  resident  in  Indiana,  payable  in  New  Orleans,  and  directed  to 
himself  in  Chat  city,  was  held,  upon  protest  for  non-psymenl,  lo  come  within  the  equity 
of  the  siatule,  and  tiiB  drawer  vat  made  liable  to  Sve  per  cent  damages.  State  Bank 
V.  Bowers,  8  Blackf.  72,  See  Ohio,  p<ul,  p.  699,  and  Wood  s.  Farm.  &  Hech.  Bank, 
T  T.  B.  Man.  SSI.  In  Slate  Bank  d.  Rodgers,  3  Ind.  93,  a  bill  payable  at  Cincinnati, 
the  parties  being  all  residents  of  Indiana,  was  also  held  to  be  within  the  statute.  Undn 
the  provision  allowing  ihe  drawer  or  indorser,  npon  notice  of  protest,  and  a  demand 
of  the  principal,  to  avoid  damages  by  payment,  a  notice  of  a  protest  is  a  suCBciaat 
demand  of  payment,  withotlt  any  averment  of  a  special  demand.  May  v.  Stale  Bank. 
•  Ind.  9138. 
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creases  with  the  distance  of  tlie  place  upon  vbicb  the  bill  is 
drawn. 

Iowa.  The  dimBgea  on  bills  of  exchange  drawn  or  indoraed  within  this  State,  and 
pTotcaled  for  non-acceptanee  or  non-paymenl,  are,  for  billi  drawn  upon  a  penon  at  a 
place  out  of  The  United  Slatea,  or  in  Calirornia,  Oregon,  Utah,  or  Kew  Hc^xico,  ten 
per  uent  npon  tiie  principal,  with  inleTcgt  from  the  time  of  protest ;  for  bills  upon  a 
peraon  at  a  place  in  lows,  Hiasonri,  Illinois,  Wiiconsin,  or  Uinncsota,  three  per  cent, 
with  interest;  for  bills  npon  Aritansas,  Loaislana,  Mississippi,  Tcnneascc,  Kenlnckj, 
Indiana,  Ohio,  Virpinia,  District  of  Colombia,  Pcnnsylirania,  Maryland,  New  Jeraey, 
New  York,  Msssachusecti,  Rhode  Island,  or  Connecticut,  Atd  per  cent,  with  interest; 
for  bills  drawn  upon  a  person  ai  a  place  in  any  other  State  in  the  United  States,  eight 
per  cent,  with  Interest,     Code  1SS1,  p.  191,  f  96S. 

Eentncky.  Where  any  bill  of  exchange,  drawn  on  Any  penon  out  of  the  United 
BtBina,  is  proteiied  for  non-payment  Or  non-acceptance,  it  bears  ten  per  cent  per  jeai 
interest,  from  the  day  of  protest,  for  not  lon^r  tJwn  eighteen  months,  unless  payment 
be  sooner  demanded  trom  the  party  to  be  chnrged  Sncli  interest  is  recoTered  up  to 
the  time  oflhejodgnenl,  and  the  jndgment  bears  legHl  intenjsl  tbcreaAcr.  Damagee 
on  all  other  bills  arc  disallowed.    R.  S.  ISSS,  p.  194. 

Louisiana.  The  rate  of  damages  to  be  allowed  npon  the  nsasl  protest  for  no«> 
acceptance  or  non  payment  of  bills  of  exchange  drawn  or  negotiated  in  this  State  it, 
on  bills  drawn  on  and  payable  in  foreign  countries,  ten  per  cent ;  on  all  bills  drawn  on 
and  payable  in  any  other  Slate  in  the  United  States.  Bve  per  cent  on  the  principal  snin 
■pedtied  in  such  bill.  Damages  are  In  lien  of  interest,  cborgea  of  protest,  and  all  other 
charges  incarred  prarioos  to  and  at  the  time  of  giving  notice  of  non-acceptance  m 
non-payment,  bnt  the  holder  is  entitled  to  recorcr  Uwful  interest  npon  the  aggregate 
amount  of  the  principal  sum,  and  of  the  damages  thereon  from  the  time  at  which 
notice  of  protest  for  non-acceptance  or  non-payment  shall  have  been  gi*en  and  pay- 
raeut  demanded.  When  the  contents  of  the  bill  are  expnssed  in  the  money  of  the 
United  Statei,  the  amount  of  the  principal  and  of  the  damages  is  ascertained,  without 
any  reference  to  the  rale  of  exchange  ;  bnt  when  expraascd  in  a  foreign  currency,  tbe 
principal  and  damages  are  determined  by  the  rate  of  exchange  ;  bnt  when  the  Talne  of 
such  forei(;n  coin  Is  fixed  bj  the  laws  of  ths  United  Stales,  the  rulae  thus  fixed  mnsi 
prevail.     R.  S.  ISSB,  pp.  43,  44, 

Maine.  Damages  on  protest  of  Ulls  of  exchange  of  a  hundred  dollan  or  more,  pay- 
able by  the  aceeptor,  drawer,  or  indoner  of  One  in  this  Slate,  are,  if  payable  at  a  place 
seventy-Avo  miles  distant,  one  per  cent ;  if  payable  in  the  Slate  of  New  York,  or  in  any 
Slate  northerly  of  it,  and  not  in  this  State,  three  per  cent ;  if  payable  in  any  Atlanlie 
Stale  or  Territory  southerly  of  New  York  and  northeriy  of  Florida,  six  per  cent ;  and 
in  any  other  State  or  Territory,  nine  per  cent,     R.  S.  IBiT,  c.  8t,  f  SS,  p.  SIS. 

Maryland.  The  bolder  of  a  bill  of  exchange  drawn  in  the  State  o 
a  fbieign  country,  regularly  protested,  is  entitled  ti 
will  purchase  a  good  bill  of  exchange  of  the  same  time  of  payment,  and  upon  the 
same  place,  at  the  current  ext^ange  of  such  bills,  and  also  fifteen  per  cent  damages, 
trilh  costs  of  protest  and  interest ;  if  drawn  on  any  peraon  in  any  other  of  the  United 
Slates,  and  protested,  the  bolder  may  recover  in  the  same  way  a  sun  snSvteni  10  buy 
another  bill  of  the  same  tenor,  end  ei^ht  per  cent  damngea  on  the  principal  snm,  and 
Interest  from  the  time  of  protest,  and  costs.  It  is  also  provided  that  indorsers  of  soch 
Mils,  who  shall  have  paid  the  principal  and  the  damages  preacribed  by  atatnte,  may 
reeorer  the  tame,  with  iatercft  thaieon  from  the  drawer  or  any  other  peraon  liable  10 
Wm  upon  the  bill.  laws,  Dortey's  ad,  VoL  I.  p.  la?.  The  indotMr  of  a  bill,  retail 
Vol.  L— 1  B 
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Hie  liability  for  &e  payment  of  the  dam^es  allowed  hj  sUtut* 

ted  to  his  originat  ehuicter  u  holder  and  pa-jea,  cunot  recorer  under  tbt  Ivt  naian 
of  thU  Btatnte,  bat  only  u  holder.    Bank  o(  U.  S.  v.  Uniled  Sutw,  S  Hoir.  711. 

Huuchiueiu.  On  bill)  ol  exrh&nge,  negotiiitcd  in  HAnachiuein,  pBjable  witiioat 
the  limit*  of  the  United  StatM,  (excepting  places  in  Africa  beyond  the  Cape  of  Good 
Hope,  and  placei  in  Asia  and  the  ialands  cheieof, )  the  party  liable  iliajl  paj  at  the  car- 
nnt  rate  of  exchange,  and  damagei  at  the  rate  of  five  per  oent  upon  ttte  OOOleUi, 
together  with  inlereat  thereon  from  the  dale  of  the  protest;  but  on  bills  payable  ■■ 
Africa  beyond  Ibe  Cape  of  Good  Hope,  or  any  place  in  Asia  or  the  islands  ibereof,  lbs 
party  liable  shall  pay  the  saine  at  the  par  valne  thereof,  with  twenty  per  cent  Ihenou 
in  full  of  all  danut|^,  interest,  end  chargies.  On  bills  payable  wiibio  the  Stales  of 
Maine,  New  Hampahini,  Vei-mont,  Rhode  Island,  Connecdcnc,  or  New  York,  the  pai^ 
liable  shall  pay  two  per  cent  with  interest  and  cost* ;  oa  bills  payable  in  New  Jersey, 
Penniylrania,  Marylaiul,  or  Delaware,  three  per  cent;  Vii^nia,  North  Carolina, 
South  Carolina,  Georgia,  or  the  District  of  Colambia.  four  per  cent;  and  if  id  aaj 
other  of  the  United  States  or  the  TerritorieB  thereof,  live  per  cent.  Damages  on  bilta 
fbr  a  inin  not  less  than  ona  hundred  dollars,  and  payable  williin  the  State,  atadistaara 
of  not  less  than  seventy-five  miles  from  the  place  when  diey  were  drawn  oriudorsed, am 
one  per  cent    R.  S.  1038,  c.  33,  ft  1-*:  Laws  of  1837.  p. E39  ;  Gen.  Stats.  I860, c.  S3. 

Michigan.  Whenever  aiiy  bill  of  exchange,  drawn  or  indorsed  wiUiin  Ihii  Stata^ 
and  payable  without  the  limits  of  the  United  States,  is  protested  for  non-acceptance  or 
■on-payment,  the  party  liable  shall  psy  the  conlenia  at  the  L-urrent  rate  of  exehangs  at 
lbs  time  of  demand,  and  damages  at  the  rate  of  fire  per  cent,  together  with  intenat 
6f>m  tho  daw  of  proust ;  and  snch  payment  shall  be  in  full  d  all  damagea,  cbargca, 
and  expan*ei.  The  damages  on  bills  payable  in  Wisconsin,  Illinois,  Indiana,  Pann- 
sylvania,  Ohio,  w  New  York  are  three  par  cent;  on  bills  payable  in  Missouri,  Kea- 
ncky,  Maine,  New  Hampshire,  Vennont,  Massachusetts,  Rhode  Island,  Conncctico^ 
New  Jertcy,  Delaware,  Maryland,  Virginia,  or  the  Diitrirt  of  Colnnihia,  fire  per  ecnt ; 
on  bills  payable  elsewhere  without  this  State  and  within  the  Uniled  Statn  or  the  Tep- 
rltories  theieof,  ten  per  cent.    Complied  Laws,  IB&T,  Vol.  I.  p.  408. 

Minnesota.  On  bills  of  exchange  dr«wn  or  indnrsed  widiin  this  State,  and  payable 
wlthont  the  limits  of  the  United  States,  and  duly  protested  for  non-acceptance  or  noo- 
pByment,  the  party  liable  shall  pay  the  cootenti  at  tlie  current  rate  of  exchange  at  ibe 
time  of  demand,  and  damages  at  the  ran  of  ten  per  cent,  together  with  IntereH  fton 
the  dale  of  protest;  and  said  amotint  of  contents,  damages,  and  Interest  is  in  full  of  ell 
damagos,  charges,  and  ezpensee.  The  damagBs  on  bills  drawn  on  any  pBraon  Dot  of 
this  State,  hat  within  sotoe  State  or  Territory  of  the  United  Slates,  ate  at  the  rate  of 
Bvs  per  cent,  (ogeibor  with  interest  and  costs  and  chsrges  of  protest.  Stats.  Compiled, 
ISSS,  p.  ST9. 

Missiuippi.  The  damages  on  all  bills  of  exchange  drawn  (n  this  State  upon  any 
penon  resident  within  the  United  States  and  ant  of  this  State,  and  nitanwd  piMened 
ftir  non-aceeptanM,  are  Bve  per  cent,  and  interest  on  the  principal ;  on  hills  peyaU* 
out  of  the  United  Stales,  and  protested  for  non-acceptance  or  non-paymi;Dt,  they  an 
ten  per  cent,  and  interest  on  the  principal ;  and  in  all  cases  the  holder  is  entitled  to  all 
costs  and  charges.     Code  1897,  p.  398. 

Missouri.  The  damages  on  bills  of  exchsnge  drawn  or  negotiated  within  diii  State, 
and  protested  for  non-acceptance  or  non-payment,  are  as  follows.  If  dnwn  on  any  per- 
son at  sny  place  within  this  State,  foor  per  cent  on  the  principal ;  if  drawn  on  any  par- 
ton  without  this  State,  but  within  the  Uniled  Stales  or  Ihe  Territories  th(re«f,  (en  per 
eent;  If  drawn  on  any  penon  at  any  port  or  place  wilhoat  Ibe  United  SlatHaadllMfr 
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for  re-ezcluuige  beoomes  perfect  on  the  return  of  the  oill  pro 

Tnriuriei,  (wcntjr  per  cnit.    The  acceptor  fi  m«de  lUble  to  dkieagM  upon  piotcet  tot 

noo-pKTincac  af  bills  ucuptod  Id  this  State,  at  the  rats  <tf  bar  per  cent  on  the  prind- 
pil  nim  1  on  bilU  Bocepied  at  an;  place  wiiboDi  iliii  State,  bat  witUn  Ibe  Uaiwd  Stsie* 
or  tbeir  Tertitoiiei,  at  ttie  rata  of  Ion  per  cent;  and  oa  billi  accepted  be/ood  the 
United  Statea  and  their  Terriloriee,  at  tlie  rate  of  twenty  per  cent.  These  damag«a 
can  be  rem<rend  only  b;  a  holder  for  a  valoable  coneideiatioii.  Tbe  danMget  an  in 
lieu  of  intereat,  charge*  of  proleil,  and  other  charge!  preTioui  to  and  at  the  time  of 
piring  notice  uf  dialionor.  When  the  bilLi  are  pajiable  in  mona;  of  the  United  Statea, 
the  nte  of  exchange  Udtaragardeii;  bat  when  payable  in  foreign  currencf ,  the  amoniU 
dne,  excluiire  or  damogei,  is  aicertaiaed  by  the  rate  of  exchange  at  tbe  time  of  pay- 
ment. RS.lSS»,VoLl.  pp.193-395.  That  the  bill  mnucooliiia  tbe  words  "for  Tain* 
reedTed,"  in  order  to  entitle  the  bolder  to  damages,  see  Hallowell  *.  Page,  34  Miaeo. 
MO;  Rieg<  V.  City  of  St.  Louis,  T  id.  43S. 

New  ¥or)[.  The  rate  of  damages  to  be  allowed  and  paid  upon  the  nsnal  protest  for 
tMD-payiDcut  or  non-acMptaoce  of  bills  of  exchange,  drawn  or  negotiated  within  thit 
Slate,  is,  for  bills  payable  in  either  of  the  Eastern  or  New  England  Statea,  In  New  Jeo^ 
•ey,  PeoMjlTania,  Ohio,  Delawaie,  Maryland,  or  Virginia,  or  in  the  District  of  C<»- 
Inmbia,  three  per  cent;  for  billa  payable  in  North  Carolina,  South  Carolina,  Geoi^i*, 
Kentucky,  or  Tenneuee,  lice  per  cent;  for  bills  payable  in  any  other  State  or  Teni- 
lory  of  tbe  United  Statea,  or  at  any  other  place  on  or  at^jacent  to  this  coutiaent  and 
north  of  the  equator,  or  in  any  British  or  other  foreign  poesessioni  in  the  West  Indiea, 
or  elsewhere  in  the  Western  Atlantic  Ocean,  ten  per  cent;  fijr  bills  payable  in  anj 
port  or  place  in  Europe,  ten  per  cent.  These  dnnugca  are  in  lien  cf  interest,  chaieei 
of  protest,  aikd  all  other  charges  incurred  preTious  to  and  at  the  time  of  giving  notice 
of  non-payment  or  non-accepiance ;  but  the  bolder  nwy  recover  subsequent  imsrest 
and  damages.  Where  the  contents  uf  iho  bill  ure  expressed  in  the  money  of  account 
or  currency  of  any  foreign  eountry,  the  amount  due,  cxclusiTe  of  the  damagei  payabi* 
tbereon,  is  to  be  ascertained  and  deiormined  by  the  rete  of  exchange,  or  the  ralue  of 
such  foreign  curnncy  at  the  time  of  the  demand  of  payment.  Tbe  holder  of  the  bill 
cannot  recorer  damages  unless  he  has  paid  value  thoicfor.    S  R.  S-p.  179,  IM.lthed. 

North  CaroliiiB.  The  datoatte*  on  firoicated  bills  of  exchange,  drawn  or  indorsed 
in  this  State,  are  as  follows.  For  bills  drawn  upon  any  person  in  any  otlter  of  the 
United  Slates,  or  in  any  of  the  Tenitoriee  thereof,  three  per  cent ;  for  bills  payable  in 
any  other  place  in  North  America  (excepting  the  Northwest  Coast  of  America),  or  i> 
any  of  the  West  India  or  Bahama  Islands,  teu  per  i-ent ;  for  bills  payable  ta  the  island 
of  Madeira,  the  Canariea,  the  Azores,  the  Cape  de  Venl  laliuids,  or  in  any  other  atalf 
or  phtco  in  Europe  or  South  America,  fifteen  per  cent ;  if  payable  in  any  other  part  of 
the  world,  twenty  per  cent  on  the  principal  sum.    R.  Code,  18S4,  c.  13,  pp.  111,119. 

Ohio.  The  damages  on  bills  of  exchange  negotiated  in  this  State,  drawn  oa  any 
person  without  the  jurisdiction  of  the  United  States,  and  remnted  pmlasted,  are  twelve 
par  cent;  upon  bills  drawn  on  any  person  within  the  joriidiction  of  tbe  United  Statie, 
and  without  the  jnrisdictioa  of  this  Sine,  six  per  cent.  The  hills  in  all  cases  bear 
Interest  of  six  per  cent  from  the  date  of  protest.  No  damage*  are  recoverable  in  case 
there  is  an  agreement  or  nnderstanding  between  the  drawer  or  indoner  and  the  payee 
or  Indorsee,  pennltting  the  bill  to  be  paid  at  any  other  place  than  that  on  which  it  was 
dikwn.  B.  S.  1U4,  Swan's  ed.,  p.  ST6.  Under  ifaii  statute  it  i*  held  that  damage* 
cannot  be  roeovered  on  a  bill  drawn  upon  a  penon  lesident  in  Ohio,  althoagh  payabto 
m  New  York,  yarmeie'  Bank  v.  Brainerd.  8  Ohio,  393.  Bnt  where  a  bill  was  dtawa 
to  Cincinnaii.  dircctcit  to  "  T,  &  C,  New  Orieans,"  T.  &  C-  being  a  Gnu  harinf  bait 
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testf  d,  and  is  as  fixed  and  determinate  an  obligation,  as  the  debt 

neM  hogwi  both  In  New  Orleiiu  and  Cincinnali,  T.  reMing  ia  tba  former  atj  and  C. 
in  tb»  latter,  and  the  Mil  ww  accepted  for  the  Nev  Orieani  houK  b j  C.  at  Cindonad, 
and  at  manriij  vaa  preteoted  for  pajmeni  to  (be  booM  in  New  UrleaDe,  and  protetted 
Ibr  ooa-pajmeDt,  it  wh  held  that  llie  drawen  were  li^Ie  Co  pay  lix-per  cent  damagea, 
according  to  tbe  iCatnte.  The  former  case  was  diatingniihed  from  tbii  bj  the  fact  that 
the  bill  ia  tiiat  caae  int  drawn.  Dot  on  a  Jinn,  bnt  an  individiail,  resident  within  ibe 
Stale,  and  not  appearing  to  hare  any  place  of  bnsineu,  without  tbe  Btate,  at  whkh  tbe 
bill  was  addreued  to  hira.  Weit  v.  Valley  Bank,  G  Oliio  State,  les.  See  Indiana, 
nate,  p.  658,  for  decisions  ta  the  lilte  effect  of  ihut  in  Farmers'  Bank  v.  Brainerd, 
S  Ohio,  !9a.  See  Cox  v.  Bank  of  Tennessee,  S  Sneed.  140;  Clay  v  Hopkins,  S 
A.  K.  Manh.  4S5  ;  Bank  of  TJ.  S.  e.  Daniel,  ISPeC  35,  53.  To  entitle  the  holder  of 
a  bill  drawn  in  Ohio  on  another  State  lo  rvcoTer  the  statutory  damages,  a  protest  ia 
itecessary.    Case  c.  Ueffner,  lU  Ohio,  180,  187. 

Oregon.  Tbe  dannges  on  bills  of  exchange,  dnwo  or  indoTMd  id  this  State,  and 
payable  beyond  the  limits  of  tbe  United  Slates,  are  at  the  rale  of  ten  per  cent  in  addi- 
tion to  the  cnrreni  rate  of  exi'hangu,  together  vilh  interest  from  dnta  of  prolEst;  and 
sui-h  amonnt  of  contents,  damages,  and  interest  is  in  fall  of  all  damages,  charges,  and 
expenses.  On  bills  payable  out  of  this  State,  but  within  some  Stale  or  Territory  of 
the  United  Siatea,  the  damages  aie  Are  per  cent,  nith  Interest  and  costs  and  ehargea 
of  protest,     Comp,  Stau,  IBaS,  p.  S31. 

Pennsylrania.  The  damages  on  bills  of  excbanfie  drawn  or  indoned  in  this  Slate, 
and  returned  for  noo -acceptance  or  nou-paymcnl  with  a  legal  prolcfC.  ovtr  and  abOT* 
the  principal  sam  and  lawful  interest,  and  charges  of  protest,  from  tlK  time  at  which 
notice  of  such  protest  (hall  have  been  given,  are,  for  bills  payable  in  an,"  of  the  United 
Stales  or  Territories  thereof,  excepting  Upper  and  Lower  California,  New  Mexico,  and 
Oregon,  Ave  per  cent;  for  bills  payable  in  these  excepted  States  and  Territories,  ten  per 
eSDt ;  for  hills  payable  in  China,  India,  or  other  parts  of  Asia,  Africa,  or  iilands  in  die 
E^ido  Ocean,  twenty  per  cent ;  for  liitis  opon  Mexico,  the  Spanish  Main,  West  In- 
diea  or  other  Atlantic  islands,  east  coast  of  South  America,  Great  Britain,  or  other 
plaxes  in  Europe,  ten  per  cent ;  for  hills  upon  places  on  the  west  coast  of  South  AnK> 
ica,  fifteen  per  cent ;  and  lor  bills  upon  any  other  part  of  the  world  ten  per  cent  upon 
such  principal  sum.  The  amount  of  such  bill,  and  of  the  damages  payable  thereon,  is 
aacntaiued  and  determined  by  the  rate  of  exchange,  or  value  of  the  money  or  cnr- 
rencT  men^oned  in  such  bill  at  the  time  of  notice  of  protest  and  demand  of  payment 
Fnrdan's  Dig.  IS5T,p.  91  ;  ActsoflSlI  and  1850.  Thii  statute  has  regard  only  to 
drawars  and  indorsets,  and  not  to  acceplon  of  bills.     Watt  s.  Riddle,  B  Watts,  S45. 

Rbode  Island.  Bills  drawn  or  indorsed  in  this  State,  and  returned  from  any  place  or 
cotmoy  without  the  limlU  of  tbe  United  States  protested  for  non-acceptance  or  non- 
payi>ent,  subject  the  drawer  or  indoner  to  tlie  payment  of  ten  per  cent  damages 
thenx^,  and  charges  of  protest,  with  interest.  The  damages  on  bills  payable  in  other 
StalM  of  the  United  States,  and  retnmed  under  protest,  are  Ave  per  cent,  together  with 
chaiv^s  of  pratiM  and  interest,  from  the  date  of  protest.  R,  S.  lS&T,e,  133,  tt  I  -3,p,  177. 

Somh  Carolina.  The  damages  on  bills  of  exchange  drawn  upon  persona  resident 
wilhn  the  United  Sfhles,  and  out  of  this  State,  and  returned  protested,  ant  ten  per  cent; 
and  w)  all  bills  in  like  manner  drawn  npon  persona  leaidant  In  any  other  part  of  North 
Amorica,  or  within  any  of  the  West  India  Islands,  and  protested,  the  damages  am 
twsl-«  and  a  half  per  cent ;  and  on  all  bills  drawn  on  persons  resident  in  any  oAm 
part  it  the  world,  flf^n  per  cent,  and  all  chargei  ioL-idental  thereto,  with  lawAil  !■■ 
stir—-  until  the  same  be  paid.    St«U.  at  Large,  Vol.  IV.  p.  741  ;  Act  of  ITSC 
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itself;  (ff)  and  damages  ma;  be  recovered  without  being  epecially 

TenDESBce.  When  a  bill  or  exchange,  dmwn  or  indorsed  in  this  Stole,  npon  aiij 
person  of  or  in  an;  other  SuM  or  Territory,  b  i«tun>ed  prol«Hcd,  ihtt  p«yee  may 
reeoier  from  the  drawer  or  indortcra,  beiidea  the  prini^ipal,  intereil,  and  ciiaigea  of  pro- 
■at,  damiij;e<  at  the  fullowiiig  rates  per  cent  upon  the  prineipui  aum  :  Three  per  cent, 
if  the  bill  was  dniwii  upon  a  perKun  of  or  in  any  of  the  United  Stutes  or  Territorie) 
thereof,'  fifteen  per  ceuc,  if  ilmtrn  upon  any  penon  of  or  ia  any  other  Stnte  or  plan 
in  North  America  bordering  upon  the  Gulf  of  Mexico,  or  of  or  in  any  of  ihe  We;it  India 
Idandi.  Tlie  damsgce  are  in  lieu  of  interest  and  alL  other  cliargee,  exi;ept  [hargcs  of 
protest,  to  tlie  time  when  notice  of  the  pnntst  and  demand  of  payment  ahull  here  been 
given  ;  bnt  inlercet  shall  be  computed  from  thai  time  on  the  principal,  logeiliei  with  tlM 
damages  and  iharKC*  of  proteai.  Code  ISiS,  H  l^^,  I9G4.  it  is  held  that  a  bill 
drawn  and  accepted  in  this  State,  all  Ihe  parties  to  which  reside  in  this  State,  but  paya- 
ble in  another  Stale,  is  not  iiDch  a  bill  aa  is  coniemplalcd  in  the  statute,  upon  protest 
of  which  three  par  cant  daniBgea  can  be  recoTered  by  the  holder,  Coi  v.  Bank  of 
Tennessee,  3  Snced,  ua 

Texas.  The  damages  on  bills  of  exchange  drawn  in  this  Slate,  upon  any  penon 
liTing  beyond  the  limits  of  iliis  Slate,  are  ton  per  cent  on  tha  amount  of  Fudi  Ull, 
together  with  interest  and  cosu  of  suit  thereon,  accruing  when  the  liability  of  th« 
drawer  or  indoracr  of  aaeh  bill  has  been  Rxed  by  the  commencement  of  a  suit  initcad 
of  a  protest.    Oldham  A' Whiten.  Dig.  I8SS. 

Virginia.  When  a  bill  of  czehanirD,  drawn  or  indorsed  within  thia  State,  is  pro- 
tested for  non-ncceptanco  or  non-payment,  the  party  liable  shall  pay  damages  upon  the 
principal,  nl  the  rata  of  three  per  cent  if  the  bill  be  puyablo  oat  of  Virj^nia  and 
within  the  United  Staiea,  and  at  the  rate  of  ten  per  cent  if  the  bill  be  payable  wilhoDt 
the  United  Statea.     Code  IS49,  p.  5S2.  ' 

Wisconsin.  Whenever  any  bill  of  enchange  drawn  or  Endorsed  within  this  Stale, 
and  payable  witliont  tiis  limits  of  the  United  Slates,  shall  be  duly  protested  for  non- 
aeceplance  or  non-payment,  the  party  liable  for  the  eonlenis  of  snch  bill  shall  pay  the 
same  at  tho  enrrent  mle  of  oxcliange  at  the  time  of  the  demand,  and  dainai^s  at  the 
rate  of  fire  per  cent  open  the  contents  thereof,  tof;cther  with  interest  on  the  said  con- 
Icnla,  to  bo  computed  from  the  dale  of  the  protest ;  and  said  amount  of  eonients,  dura- 
ages,  and  interest  shall  be  in  fall  of  all  damages,  eharges,  and  expenses.  The  damages 
on  bills  of  exchange,  payable  within  some  State  or  Territory  of  the  UntiCfl  Stole* 
•fining  this  State,  are  Bve  per  cent,  together  trith  costa  and  charges  of  protest 
■nd  interest.  On  bills  drawn  on  other  States,  the  holder  recovers  ten  per  cent  dam- 
ages, together  with  costs  and  chaigea  of  protest  and  legal  interest,  R.  S.  IBS8,  c  60, 
H  B-10,p.409. 

(9)  Hargona  e.  Lahens,  3  Sandf  913.  It  was  held  in  this  case  that  the  holder  of  ■ 
fcreign  bill  is  entitled  to  his  damages,  on  its  non-payment,  upon  the  wholo  amount  of 
the  bill,  although  he  may  inbaequently  to  the  protest  receive  pan  payment  of  the  bill 
From  Iho  acceptor  at  the  place  where  it  is  dne  and  payable.  Laing  »,  Barclay,  3  Stark. 
38,  and  Bungor  Bank  n.  Hook,  B  Qreenl.  174,  to  the  contrary,  an  reviewed.  "  Now 
it  ii  pbvioQS,"  saya  Sartdjard,  J.,  "  that  the  subaeqacnt  collection  of  the  amount  of  the 
protested  bill  ul  the  place  where  it  was  payable  will  not  make  the  remitter  whole  in  tba 
transaction,  unless  it  shall  so  hnp[  en  that  the  rate  of  exchange  ia  at  that  time  so  &vor> 
^le  to  him  that  he  can  sell  a  bill  drawn  by  him  against  ancb  collection  (or  as  much  U 
It  cost  him  to  remit  and  take  np  the  protested  bill  when  he  received  notice  of  ita  difl- 
honor,  togrther  with  bis  expenses  in  the  collection.  Thas  tho  result  in  reference  to  HI 
acual  rein>hnrsement  of  the  remitter,  or  a  restoration  to  the  same  state  he  would  hai* 
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laid  ill  til's  declaration. (A)  It  is  said,  hovever,  that  an  averment 
6f  protest,  is  uecessary  to  the  recovery  of  damages,  because  they 
accrue  only  on  the  protest.(t)  It  is  generally  held  that  these 
iJamages  are  not  regarded  in  law  ae  a  penalty,  but  as  a  com- 
pensation made  necessary  by  the  principle  of  indemnity. (y) 

To  tlie  sum  due  on  the  face  of  the  paper,  legal  interest,  from 
the  time  when  it  became  due,  should  he  added.  Noting,  post- 
ages, and  perhaps  any  other  necessary  expenses,  may  also  be 
recovered  ;  but  a  money  count  should  be  added  to  the  declara- 
tion to  cover  these  charges.(A} 

If  an  indorser  is  sued,  and,  by  a  judgment  against  him,  com- 
pelled to  pay,  he  cannot  ordinarily  charge  the  costs  of  suit,  or 
tlie  expenses  of  liis  defence,  to  prior  parties ;  for  liis  remedy 
against  them  is  limited  to  wliat  he  must  have  paid  witiiout 
suit.(/)  If,  however,  the  party  thus  obliged  to  pay  was  an  ac- 
commodation party,  that  is,  if  ho  drew,  accepted,  or  indorsed 
the  paper  wlioUy  and  knowingly  without  consideration,  and 
with  intention   to  accommodate  another  party,  he   may  charge 

been  ia  if  the  bill  had  been  pniJ  Bcconlmg  lo  its  tenor  and  obligation,  irould  depend 
apoD  the  fluciiutionB  of  exctmnKe,  the  credit  of  the  holder  a*  a  drawer  of  forciipi  bill*, 
the  continued  lolTency  of  hie  iment  aliroud,  and  other  considerations  which  we  need 
HOC  enumerate.  Ii  waa  intended  hy  iho  rule  of  tixed  daningcB  provided  in  the  Elalnla 
lo  avoid  all  inquiries  of  this  churacter  in  evory  case  of  prolestt^d  billi  of  cxchango." 
See  coKlra,  Warren  v.  Coomba,  30  Maine,  139.  ' 

{h)  Lloyd  D.  McGarr,  3  Barr,  i71,  per  Gibson,  C.  J.  Tho  damages  allowed  bj  Hat- 
nte  are  not  given  as  a  penaltj'  for  drawing  without  authority,  but  as  cammutBtion  fbr 
interest,  damages,  and  ro-exehange.  ll  is  in  truth,  a  liquidHtiun  of  the  damages,  not 
b;  the  partial,  bat  bj  the  law.  tixing  the  conipensaiion  fur  the  lops  beforehand,  to  ure 
time  and  litigation  ;  and  if  damages  need  not  be  specially  laid  where  there  Is  no  slalule 
00  the  subject,  as  ihej  certainly  need  not  be  in  England,  no  rule  of  pleading  requires 
them  to  be  laid  in  their  liquidated  form.  In  Bank  of  U  S.  r.  United  Siilea,  !  How. 
Til,  TS7,  ifcLtan,  J.  remarked,  that  the  damages  on  bills  of  exchange  gircn  by  the 
Ustuta  are  as  much  a  part  of  the  contract  as  the  interesL 

(0  Jordan  v.  Bell,  8  PorL  Ala.  &3. 

ij)  AmDug  tho  leading  authorities  on  this  point  are  LenniE  v.  Ralston,  !3  Penn. 
Sute,  137,  111);  Allen  v.  Union  Bankof  Louiaiana,  5  Whart.  4S0,  42S ;  Bangor  Bank 
V.  Hook,  BQreenl.  174. 

(J:)  Kendrick  b.  Lomax.  3  Cromp.  &  J.  405,  3  Tyrw,  438  ;  Bolland,  B. :  "I  han 
always  beard  it  staled,  thai  if  there  was  no  count  ipecially  stating  ihem,  thcM  ebargei 
Muld  not  be  T«ci>vtni.    Interest  is  clearly  different.    It  flows  ont  of  the  coniract" 

(i)  Dawson  v.  Morgan,  9  B.  &  C.  6!8;  Roach  t.  Thompson,  4  Car.  &  P.  IH; 
Simpson  o.  Griffin,  9  Johns.  131 ;  Steele  e.  Baw;rer,  S  McCord,  4.^9.  In  King  i>.  Phil- 
tifM,  Pet.  C  C.  3W,  the  question  whether  the  indorsers  of  a  bill  could  recover  the  costs 
«f  ft  ault  aguDst  them  wai  intended  to  be  Bnhmined  to  the  court,  but  the  court  said 
Ibat  it  contd  not  arise  on  the  declaration,  inasmuch  as  there  was  no  money  count  !■  it 
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to  tliis  otiier  part/,  not  011I7  the  face  of  the  paper,  but  the 
costs  of  ail  action  against  liim.  We  knOT  110  authority,  how- 
ever, whieli  permits  him  to  charge  expenses  as  well  as  costs. 
And  undoubtedly  the  charge  of  costs  would  be  excluded  if  the 
party  accommodated  could  show  tliat  the  defence  to  the  suit  wafi 
wholly  unnccossai-y  and  unjustified. 

It  may  be  well  to  remark,  that  tlie  rate  of  exchange  is  sonie- 
times  natural  and  sometimes  artificial ;  and  sometimes  it  con- 
tains both  of  these  elements.  Thus,  our  exchange  on  England 
is  never  nominal/!/  at  par,  because  our  statute  makes  the  pouad 
sterling  equal  to  only  four  dollars  and  forty-four  cents ;  which  is 
nearly  ten  per  cent  less  than  it  is  really  when  paid  in  gold. 
Accordingly,  while  £.  100  sterling  is  legally  worth  only  $444,  to 
pay  tliat  sum  in  Loudon  one  must  pay  in  New  York,  if  tlie  ex- 
change is  actually  ut  par,  about  $484.  A  recent  United  States 
statute  has  provided,  that,  for  the  purpose  of  estimating  duties 
on  imported  goods,  the  pound  sterling  shall  be  calculated  at  four 
dollars  and  eighty-four  cents,  wliich  is  about  its  true  value. (m) 
But  the  matter  of  exchange  is  left  to  itself.  Merchants  regulate 
that  by  adding  from  nine  to  ten  per  cent  to  the  actual  mte  of 
the  day  (or  that  wbicli  would  be  the  rate  if  it  were  determined 
by  business  alone),  and  thus  the  buyiug  and  selling  rate  is  made. 
This  is  seldom  less  than  eight  per  cent,  for  if  it  falls  so  low,  or 
nearly  so  low,  gold  comes  over  from  England  ;  and  seldom  more 
than  eleven,  for  if  it  rises  so  high,  or  near  this  rate,  gold, 
instead  of  bills,  is  sent  to  England. 

If  a  foreign  creditor  sues  his  debtor  in  this  country,  not  on  a 
bill  of  exchange,  many  authorities  say  that  ho  recovers  his  debt 
only  at  tlie  legal  par  of  exchange,  without  any  allowance  or 
increase  for  the  rate  of  exchange,  either  natural  or  artificial,  (n) 

(n)  Sutalo  of  Jul;  3T,  IBl!,  c.  66,  S  U.  S.  Stats.  >t  Lar^.  496. 

(a)  In  Hnrriu  v.  Fnnklin,  4  Johni.  134,  Ihe  plainriffii  wer«  mcrcliiinu  in  Liverpool, 
and  it  nm  admiitod  that  the  debt  ira«  controcted  in  Great  Britain,  and  that  the  ae- 
connta  bemccn  iho  panieg  are  in  sterling  money.  The  declaration  atiucd  iho  defend- 
anta  u  being  indebted  to  iho  plaintiffs  io  Iho  city  of  Ne»  York.  The  eoun  held  that 
''  tbe  debt  Is  to  be  pnid  according  Co  the  par,  and  not  the  rate  of  exchange.  It  is  re- 
ooTerablo  and  payable  here  to  the  plainiilTa  or  their  agent;  and  the  courts  are  not  to 
inqaire  into  the  disposition  of  the  debt,  after  it  reaches  the  hands  of  the  agent.  He 
tnay  remit  ilio  debt  to  his  principal  abroad,  in  bills  of  exchange,  or  be  may  inrcst  It 
here  on  bis  btilialf,  or  tranamil  it  to  mme  other  part  of  the  United  States,  or  to  oilier 
conntries  on  the  aame  account.  We  cannot  trace  the  dispmilion  which  ia  to  taki 
place  lubscqneat  to  the  recovery,  nor  award  «pecial  damage*  upon  inch  d 
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But  this  rule  would  plainly  operate  injustice  to  an  English  cred* 
itor,  to  the  amount  at  least  of  the  difference  between  the  legal 
par,  or,  as  it  may  be  called,  tlie  artificial  par,  and  the  natural 
par.  For  if  one  owiug  £  1,000  in  London  could  pay  that  in  New 
York  with  $4,444,  the  English  creditor  would  lose  by  the  error 
of  our  law  the  difference  between  that  sum  and  $4,844,  which, 
because  the  actual  par,  is  adopted  by  our  country  for  all  pur> 
poses  of  revenue. 

Gulaliona.  All  that  the  ptointifHi  can  aak  ia  tbeir  debt  juatlj  liquidated  and  paid  ia 
the  lawrul  cuirencj  oF  iho  United  StMcs." 

in  Adams  v.  Cordis,  6  Pick.  330,  the  court,  citing  the  above,  say  tbat  the;  snbscrib* 
U>  Uiis  doi'trino.  Of  the  coxc  of  Smith  o  Shaw,  3  Wash.  C.  C.  16T,  to  the  oontnrf, 
ibe  conrl  remark,  that  it  ia  of  vci'v  litllo  authority,  as  the  point  was  not  iiatcd  in  argu- 
ment, and  wsa  setilud  auddeiily  by  the  court  without  advancing  any  reason  in  suppait 
of  il.  Id  LuJgc  ».  Spooner,  8  Gray,  166,  a  ceriain  gam  of  money  wag  to  be  p«id  id 
China  on  thu  performance  of  nn  ugreemcnt  entered  into  between  llic  parties.  The 
plaintiff  performed  his  part  of  the  contmci,  and  claimed  to  recorer,  in  addition  to  the 
oiiginal  sum  and  iniorest,  liio  rate  of  exchange  between  tbia  country  and  Cliina  at  the 
time  when  tlie  money  should  have  been  paid.  But  the  court  held  that  bo  waa  not  en- 
tilled  to  the  exchange,  and  evidence  that  (here  wax  no  tribnnal  in  China  in  which  one 
foreigner  could  recover  of  another,  and  that  ilieso  funda  were  10  bo  invested  in  Chioa, 
wai  held  lo  be  inadmi^taible.  In  Weed  v.  Miller,  1  McLean,  423,  after  reviewing  the 
authorities,  the  court  nay  that,  at  all  events,  tJie  rate  o^  exchange  ia  out  recoTtrablc  on 
ft  note  of  hnnd  where  the  declaration  luyii  the  venue  in  the  Stole  where  the  tnii  ia 
brought,  and  there  ia  no  count  nor  allcj^aiion  to  cover  the  difference  of  exchange, 
although  the  difference  of  exchange  niiiy  always  be  recovered  on  a  bill  of  exchange. 
But  the  rate  of  exchange  may  be  recovered  on  a  promiasory  note  given  in  Kew  YiiA, 
payable  at  Detroit,  when  it  is  exprrarly  atated  to  be  payable  with  tlie  current  rate  of 
excliange.  Grutacap  b.  Woulluise,  2  McLenn.  581  ;  Seolicid  v.  l>By,  30  Johna.  lOS. 
But,  on  tlic  other  hand,  the  English  decisions  and  some  American  deciaions  are  ia 
favor  of  allowhig  a  foreign  ettdiior  to  be  paid  at  the  rale  of  exchange.  Scoti  r.  Bevan, 
a  B.  £  Ad.  78  i  Caah  D.  Kennion,  1 1  Ves.  314  ;  Grant  v.  Healey,  3  Sumner,  533.  And 
eee  Howard  e.  Central  Bank,  3  Ga.  375 ;  Bunk  of  Missouri  v.  Wright,  10  Misao.  TIS. 
[n  Grant  v.  Healey,  3  Sumner,  533,  Mr.  Justice  Slory,  delivering  the  opinion  of  the 
court,  aaid:  "I  take  the  general  doctrine  to  be  clear,  that  whenever  a  debt  is  made 
payable  in  one  country,  and  it  is  afterwards  sned  for  in  another  conn liy,  the  crcdilof 
ia  entitled  to  receive  llie  full  sum  neceaaary  to  repluco  the  money  in  the  country  where 
it  ought  to  have  been  paid,  with  iotcrcsl  [(>r  the  delay ;  for  then,  and  then  only,  is  ha 
fully  indeninified  for  the  violation  of  the  contract.  In  every  sneh  coae,  tbc  plaiatilf  ia, 
therefore,  entitled  to  have  the  debt  due  to  him  first  ascertained  at  the  par  of  exchange 
between  ihe  two  connlriea,  and  then  lo  have  the  rate  of  exchange  between  those  coan- 
tries  added  to,  or  eublraeted  frotit,  the  amount,  as  the  case  may  require,  in  order  lo  ta- 
pioca the  money  in  the  counlry  where  it  ought  to  be  paid.    It  seem*  to  tne  that  lUe 

doctrine  ia  founded  on  the  true  principles  of  reciprocal  justice It  ia  SDggeMad, 

tioM  the  case  of  bills  of  exchange  Blonds  upon  a  distinct  gronnd,  that  of  HMge;  andli 
tn  exception  from  the  general  doctrine.    I  think  otlierwiae." 
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